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Right Honourable ARTHUR ONSLOW, E 


Speaker of the Houſe of | Commons, 


'H E Or Maxcenas of the Preſent Age, 
Patron and Encourager of Learning, which 
= isa : Principal Support as well as Ornament of Go- 
I vernment, and without which no Nation or King- 
dom can long flouriſh, This Volume (being Part 
= of a General Abridgment of Law and Equity, 
and which is highly honoured by fo celebrated a 
Name being inſerted as a Subſcriber thereto) is 


1 . molt — and Gratefully dedicated by NE 9 


Your Moſt Obedient, 


Moſt Reſpedtful, 


And Moſt Oblig'd Servant, 


CHARLES VINER: 
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F Stinting and Incloſure of Com- 
mons, otherwiſe than by the 
Statute of Approvements. 
Approvement thereof by the Statute. 
Inquiſition, Pleadings, and Proceedings in 
a Noctanter, or Action for throwing 
down Incloſures. 
Appor tioned. In what Caſes. 
Admeaſurement and ſurcharge of Common. 
In what Caſes the Writs lie. 
Exringuiſhment thereof, 
Revived. | 
Suſpended. 
Pleadings. 
In Groſs. 
Preicription. 


Commoner. ; Fe 
His Intereſt in the Common, and what he 
may do. 
Actions. By and againſt Commoners. 
Conditions. 925 
Notes As to Conditions. 
Re ſerv d. To whom it may be. 
Shall be faid by Law to be; no 
| being named. 
In Deed. By what Words. 
Words of Covenant. 
Improper Words. 

_ By Words of Leſſor only. 
Obligation. What Words make a 
dition. 8 : 

W hat ſhall be ſaid Parcel of the Con- 
0 ien. . 
Where the Cauſe or Conſideration will 
make a Condition. | 
By Devife. By what Words. 
Condition what; and what a Limitation. 
Annexed; upon what Conveyance, 
To what Things ; and How. 
Created upon what Act. 
. © Og 5 


Perſon | 


on- 


And Pleaded. | 
In Deed. How. Averment _ 
Without Deed, In what Caſes, 
At what Time. 
Precedent, What. 
As to Marriages, and Marriage Portions 
And in what Caſes forfeited. 
Breach relieved. In what Caſes. 
. Againſt Law, And Pleadings. 
And void, or not. 
The Effect of ſuch Condition. 
Void. And Pleadings, | | 
— Repugnant to the Eſtate, What. 
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Pleadings. 


Sevetal TIT LES, with their Diviſions and Subdiviſions. - 


Grant. What. 
By Reaſon of the Intent. 
Impoſſible. What. 
And void; and what not. 
The Effect, at the mak ing thereof. 
Bound by a Condition. hat Perſons, 
Extend ; To whom, 
To what Things. 

Buy Agreement to the Eſtate. 
Performance, 
be. | 

To whom it may be. 
Aſſigns, or Executors. TREO | 
How and to whom. Cy-pres. After Death 

e. of any. DE. L. a. 2 
When a Thing is limited to be done, 
by whom collateral Things which 
conduce to the Performance thereof 
| ſhall be done. By whom they ſhall 
be done. | | Ty 
For Aſſurance. How to be performed. P. a 
As Counſel or Vendee &c. ſhall advite 
&c. Pleadings. Pn. 2 
How. In reſpect of the Words ; Where 
the ſubſtance is performed: | 
Th he Intent ought to be performed. 
Where it muſt be effectual. 1 
Performance, What. 
What a Forfeiture. | 
In reſpect of the Words | 
Forfeiture. Putting it in another's Power 
to perfect it &c. : | 
=o Quiet Enjoy ment, See (U. a) pl. 6. 
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By what Perſons it may 
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To perform Covenants. Extent thereof. 
| : | X. a. Za. 3 

To ſave harmleſs, &c. | 

To ages him without Damage. 

At what Time the Suit may be 2. 
To what ſuch Conditions extends. Z. 
Pleadings. | FOES 7 
Equity. . Z. 
Pro Conſilio impendo, &c. Perform'd. 
How. | B. b. to pl. 12 
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| - 3 
Till promoted to a Benefit. B. b. pl. 12 &c, 


. Time of Perforthance. Where no Time is 


limited. Preſently 3 within convenient 
e | — ERA 
Not before Requeſt, 
During the Lives of the Parties, 
To the Obligor, Feoffor 
To a Stranger 5 
Stranger and Ob] 
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5 TABLE of the 1 T ITLES, 


Excuſe. What Act of Obligee will ex- | 


Diſpenſation or ” Exringuiſhment of Part, 


Suſpenſion. What. 
Revived. In what Caſes, 


Uno" Pegueſt. * 9 
Where no, or an uncertain Time, is 


lim ted. E. c | 


And where a Refuſal or Accep- 
is peremptory. | F.c 
Where a Day is limited. M. b. T. b 
U,oun Kequeſt. L. b 
When the Requeſt muſt be made. L. b. 2 


imite 10 before ſucha | By whom Entry may be. 
: 85 e 1.8. | Avoided by Entry. What. 
5 After Refuſal; Good. In what Caſes. How he, who enters for the Condition 
And Picadings. M. b. 2 broke, ſhall be ſaid in of the ſame _ 
How. As to T'ime and Place. N. b Eſtate. | by P. d 
At what Place; where none 1s limited | | Neceſſary. In what Caſes. . 
O. b. U. b Barr'd. By what. S. d 
Where a Place is limited. * b. X. bl] Where, on a Condition of Re- entry for 
To the Perſon. In what Caſes 1 It muſt 1 Nonpayment of Rent, and a Retainer till 
—— P. b Satisfaction, the Profits after Entry ſhall 
Disjunctive. How: What ſhall ſave 3 be Parcel of the Satisfaction, and what 
the Condition. | R. b! Eſtate Feoffor gains 
Disjunctive Condition. What is. Sb] Whall ſhall inlarge or increaſe an Eſtate. 
Pertormed, How, W here divers Things Declaration. And in what Caſes Perform- 
are, or the ſame Thing is, at different ance mul? be averred. 
Times to be performed in the Disjunc- Pleadings, In the Negative or Affirmatis 
tive. Election. W. d 
Where ſeveral Things are to be per- In what Caſes there muſt be Profert, or | 
formed in the Di isjunctive. Monſtrans of Deeds. | * 
what Caſes he ought to A a In general. T: 
Tender, or Requeſt, | Conditionqualifi:d and relieved in Equity. Z. 
Copulative Condition. What is, and how Conteſſion. 
perform d. b. 2] What ſhall amount to ir. Actions of which 
Pleadings in copulative or digunetive Advantage ſhall be taken. And in what 
Conditions. EEO Z. b. 2 Caſes, 2rd How the Confeſſion muſt be, 
Diſability. What is. Ce | or may be, = 
Diſability of himſelf. What. A. c By Attorney or Baily. In what Caſes, B 
In what Caſes Obligor or Feoffee being | The Force and Effect of a Confeſſion; and 
diſabled, cannot perform it though 5 _ where it is contrary to a Verdict. | 
re- enabled afterwards. c| Judgment. In what Caſes Judgment ſhall 


cuſe the Penalty of the Obligation only. D. c. 
The Performance of a Condition. | G.c 
Acts of God. And how he ſhall perform 
it afterwards. I. c 
Of the Law. He K. e 
Of a Stranger. And who ſhall be ſuch* 
_ a Stranger; 3 
Ot him who is to have the nge | 


Refuſal by him. O.c 
Ablence. | | 
Not doing the firſt Act. | 
By Obligee's not doing the firſt Ack. 
Want of Demand. . c. 
Not giving Notice. A. d. B. d. C. 
Pro Tempore. Accident. | 
Diſcharged by Act ot both. 
Tender and Refuſal, Pleadings. 
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Diſpeuſed with by Act of him who f t, to 


have the Advantage. 
By a Stranger. 


ei 
6 8 


Satisfaction. 


What collateral Thing may 160 given in 
Satistaction. 
Shall be ſaid a Satisfaction. 
By whom, it being 22 
Acceptance of the like, or a leſſer Sum 
or Eſtate. 3 
Pleadings as to Acceptance of collate- 
ral Things. | F. 
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Upcore Priſt. Where pleaduble five Re- 
tuſal. 
Deſtruction. 
By Acts of the Reſervor. 
By Acts in Law. 
Entry for Breach. 
Into what it may be. 
At what Time. 


Long * 1 
. A. A. As .. BA» 


be given upon the Conteilon ; and at 
what Time. D 
Of one, in what Caſes i it ſhall bind another, | 
| Succeflor &c, E 
F 


As to one, in what Caſes it mall aid ano- 


ther. 
By what Perſons. Baron and Feme &c. x 


Puniſhed or favoured. How far. „ 
Admitted or inforced. In what Caſes or 
1 


Actions. 


Mrit abated by Confeſſion or Surmiſe, In 
— wharCaſes; and where in part or in all. K 


Confirmation, 


W var it is, and the ſeveral Sorts. 
The Acceptance of whom ſhall affirm the 


Leaſe &c. A. 2 
What ſhall be a e e af a Leaſe. B 
Acceptance of Rent or Services, After For- | 


ſeiture Ke. 

Sufficient. What is. And by whom, 
Succeſſor &c | 
What a Leaſe or Grant confirmable; And 

who may confirm it. Things ſpiritual. 
In reſpect of his Eſtate. 
By Patron and Ordinary. Neceſſary. In 
what Caſes. . 
By Dean and Chapter 8c. of the Grant 
. of the Bithop. 
By Biſhe OP) Dean, and Chapter. 
Of the Grant of the Dean. 
By Parſon, Patron, and Ordinary, 
By Patron and Ordinary. Who is Pa- 
tron ſufficient. 
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Conſent. 
Conſequential Loſſes or Damages. 
- Conſideration, 


Conſpiracy. 


Actions for it. 


"Writ and Count. 


| Judgment. 


Conſtable. 


* Continuance and Diſco ntinuance, 
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W ith hte Diviſions por Subdiviſions. | 


By whom, in reſpedt of Eſtate. Things 
Spiritual. 
By Patron and Ordinary. Good. 
By Biſhop and Chapter. Where requi- 
ſite. 
By Biſhop, Dean, and Chapter Where 
neceſſary. 
Ot Grants = Donatives 
By whom in reſpect of Eſtate. 
By way of Enlargement. 
Where it ſhall not inJarge an Eſtate. 
7 whom it may be. | 
At what Time ir may be. 
Whar Conveyance enures to a Confirmation. X 


What amounts to a Grant and Confirmati- 


Conqueit. 


The Eitect thereof. 
The Force thereof. 


Actions. In what Caſes Actions lic. 


What is, and where neceſſary. 

Good nd valuable. 

To what it ſhall extend. „ 

Where there are ſeveral; which will be 
preferred. 

What is. 

In what Caſes it lies. 

hy Acceſſory. In what Caſes. _ 

Pleadings. 

Where Indictee &c. ſhall be aid . 
Modo Acquiet: tus. 

Indictment or Information. 

Error. 


His Antiquity. And hn conſidered, 
By whom made and removed. | 
Puniſhed for refuſing the Office; and who 
may be Conſtable. 
Favoured or puniſhed. 
His Power and Authority without a War- 
rant. 
By Virtue of a. e Warrants, 
Pleadings. 


Whar ſhall be ſaid a Contempt. 
Puniſhment thereof. 
Attachment ſtayed. In what Caſes. 

And Contempt dilcharged ; By what, and 
bow. | 
Where Proceſs muſt begin de Novo. 
Pleadings 


| 


U. 2 


on too at the ſame Time. 1 
Of a void Thing. Good. In what Caſes. Y | 
Ought to enure upon a Thing in Ele. Z. 
Where it alters the Quality of the Eſtate. B. a 
The Tenure or Services. 5. 
To one where ſhall enure to another. C. a 
Where of Part ſhall be good of the wh * 
. A 
Privity requiſite. In what Caſes. E. a 
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Ot Proceſs. To what Time it may be. A 

In what Cafes; How and when. A. 2 

Continuance. In What Caſes it muſt be; 
And how many Days gieen. A.3 


—— 


Contract and Agreement. 


| Parol. 


Contra Formam Statuti. 
Contra PPacem. 


Contribution and Average. 
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Conulance of JÞleas. 


* Diſcontinuance. 


bo Day in Court. 


What ſhall be ſufficient by the Roll. 


By Death of the King. 


| Good, in reſpect of the Contractor. 


Where neceſſary to the veſting of Things 


What is; and where made _ 
Executed in part By 29 Car. 2. cap. 3 
I Pleadings. 
Decreed. In what Caſes. 
In $pecie. | | 
Tho' there is no, or a i very unequal, 
Conſideration. 


Not perfected, but decreed ; and . | 


| 


What. B 
What is, and what a Miſcontinuance. B. 2 
Conrtinuance per Idem Dies. be” 
What ſhall be ſaid the ſame Day. . 
How conſidered. C. 3 
And when the Parties ſhall be ſaid to 
have Day in Court. C. 4 


WN ; In what Caſes. 


C. 
What Day ſhall be given, common Day ; 
or other Day. C. 6 


er 

Diſcontinuance of Proceſs. z | 
Where the Court [ Defendant] ad aſlent. 
D 


Where the Court ought to have conſented, E 
Where Defendant may enter the Continu- 
_ ance, E. 2 


And how much ſhall be ſaid diſcontinued, 


E. 3 
In Pleading, by anſwering to Part only. E. 4 
Entry. In what Caſes. And How; ; and 
When. E. 5 
In what Actions Diſcontinuance againſt one 
ſhajl be againſt others. 


In what Court it may be; and Pleading 
thereof in other Court. 


F. 2 
By Alteration, or not coming of the Juſtices. | 


Pleadings. What may be pleaded after the 


laſt Continuance. _ | I 
Proceedings and Pleadings, how to be 

_ afterthe laſt Continuuice in general. | "Is 
Where the Marter pleaded muſt be ex- 


___ preſsly mentioned to have been done, 


or happened aftes the laſt Continu- 
ance. 


What is, and the Eflect thereof. 
Of the, Contract, and the Manner of it. 


Conſtruction and Extent thereof. 

Performance. What is; And by whom; 
When; And How. 

Derermined, extinguiſhed, or diſcharged ; 
By what ; and How. 


whom, not Party thereto. 
Unreaſonable ſet aſide. 
Moderated. © 


Not ſtrictly performed. Relieved In what 
Caſes | 


In what Caſes; And how; In n 
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Franchiſe. At what Time to be dented, 
1 N 
The ſeveral Sorts, and the Diff:rences, A. 2 


Grant 
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Grant thereof 
Of; what Actions it may be. 
Upon a general Grant. 
Ot what it ſhall be ſaid granted as Con- 
ſequents and Incidents. 
Againſt what Perſons it ſhall be, 
| How it may be granted. 
Where it muſt ſay before what Judge. 
Judge who, upon a General Grant. 
Upon a Special Grant. 
by Difallowed, where there will be Failure 
of — 


A \ TABLE of of the vera TITLES * 


What ſhall be raid an Action ariſing within 
4 * Part only being done with- _ 
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Demended At what Time i it may be. 
* and entred. Proceedings and — 


In what Caſes 


At what Time. 
How, and to what Court, and the e Elec 


How the Proceſs &c. muſt be, 
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Common. „ 
5 (Z) Ol ſtinting and Incloſure of Commons otherwiſe 
ö 85 than by the Statute of Approvements. 
1. 1 PON a Bill for Title of Common, and to have certain Lands | 


| incloſed laid open, it was decreed, that the Defendant and his 
Heirs {ould hold the Lands jo inch/ed diſcharged of Common, becauſe it 
ſeem'd that the Inhabitants had Common enough beſides, and that the lay- 
ing open the Lands in difference would be a great decay of Husbandry. 
Toth. 118. cites 36, 37 & 38 H. 8. Daniel & al Inhabitants of (Cud- 
worth or) Crud worth in Warwickſhire v. Ardern. | | 
2. Ir is decreed the Plaintiff, his Heirs, and his or their Farmers of 
the faid Farm or Tenement called Srubbles, ſhall from hencetorth hold 
and enjoy appendant to the ſame Farm or 'Tenement called Stubbles all 
the ſame Fold, Courſe or Common of Paſture for the full Number of 300 
Sheep, within the Field of Wentworth al' Wenford. Cary's Rep. 65. 
Cites 2 Elis. fol. 137. & 155. Balill Fielding and Alice v. Wren. | 
3 The Suit was for Common of Paſture and Turbary, the Detendant de- 
murred, tor that the Plaintiff may have remedy at the Common Law, but 
ordered to anſwer. Cary's Rep. 91. cites 19 Eliz. Lawrence and 
Moregate & al v. Windham. . 1 : 
4. The Plaintiff's Suit is to be relieved for a Common, and a Supcena 
is awarded againſt the Deſendant to ſhew Cauſe why an Izjunction ſhould 
not be granted 1% ay the Suit at the Common Law. Cary's Rep. 118. 
Cites 21 and 22 Eliz. Chock v. Chea and Waſt. | oy 
5. Lands that had been incloſed for 30 Years by Conſent of moſt of the A Crmmron 
Pariſbioners, were therefore ordered to continue ineloſed. Toth. 174. that has been 
cites 4 Jac. Piggot v. Kniveton. 5 N | 0 re | 


| 1 | : FE | ſhall not af- 

terwards be flung open. Vern. 32. pl. 29 Hill. 1681. Sila ay v. Compton, 

6. Incloſure of Common is a private Wrong, and no publick Nuſance, , 

and Preſentment at the Leet is void. 9. Rep. 113. Trin. 10 lac. in 

Robert Mary's Caſe, cites 29. Aſſ. 6. 5 
7. Incloſure of Waſte and Common decreed being for the common Good. 

Toth. x75. eites 12 lac. Freak v. Loveden. oo” 
8. The Court compelled certain Men that would not agree to Incloſures, S. P. Tort. 
to yield unto the ſame, and binds a College that would not conſent, having NI . 

Lands within the ſaid Manor ſo incloſed. Toth. 174. cites Mich. en. 

Jac. Cartwright v. Drop. 5 | 


| | in Oxon. v. 
| F | Hide 
Toth. 175. cites 8 Car. S. P. Barkley v. Ever 


9. A Decree made to overthrow Incloſures, if the Defendant will not 
recompence the Plaintiff ſo much as he hath been prejudiced by the Incloſure, 
being a Depopularion, altho' a Remedy ar Law upon the Statute. Toth. 
175. cires Mich. 20 and 22 Jac. Trigg v. Payte. OO 

10. Incloſures with Gaps is an Incloſure. Litt. R. 267. Paſch. 5 Car. 
C. B. Poſton v. Utbert. ; : „ 
II. It a Man inc loſes where by the Law he may, he is bound to leave 
a goed Way, and allo to keep it in Repair continually at his own Charge, 
and the County ought not to be contributary; ſaid by the Judges to 
have been ſo adjudged, Jo. 296. 8 Cat. in Itin. Windior, Henn's bh 
Cale. | B nmr The 20 


ny 3 
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2 mn | Common. 


12. The Petendant apreed to an Incloſnre, bit afterwards diſaſte ted. 

Decreed according to the Agreement. Toth. 176. cites 13 Cur. Fox v. 
Shrewsbury. 

3 Chan Rep. 13. Parties that have Intereſt in the Common, and mot privy to the 


| 15 3 Agreement to incloſe, ſhall not be bound ; bur decreed that it ſhould 
totidem Ver. not be in the Power ot one or two wiltul Perſons to oppoſe a public 
bis. — Nelf.Good, Chan. Caſes 48. 16 Car. 2. Thirveton v. Collier. 
Chan. Rep. | | | ; | | | 
59. 16 Car. 2. Anon. but S. C. in to idem Verbis.——The Court will net bind a Man to an Incloſure 


that never conſented. Toth. 17 5. 2 Car. Ingram v. Wells. 


BY A av 134. Bill is brought againſt the Parſon, he being the only Free- 
lofi Holder within the Manor, to compel him to conſent to an Incliſure. I he 


Lands was Detendanr demurs, for that there are 20 Articles of Agreement to compel 


confirmed by an Incloſure, aor det h the Bill charge that the Defendant is like to receive 


a 8 a- any Benefit by the Incloſure towards the Benefit of the Church, and that al- 
[Liaoning though he be the only Freeholder within the Manor in right of his 
oainft tte Church, yet the ſame is no Ground in Equity to compel him to an In— 
Park of the Cloſure, This Court, as to the compelling the Deſendant to agree to an 
Larſb, the Incloſure, allowed the Demurrer. Chan. Rep. 259. 17 Car. 2. Con- 


Terms of- ; $i 
fered him ſtable v, Davenport. 


being much more advantageous, and he and his Succeſſors bound as to the Tithes Finch's Rep. 18. Mich. 


25 Car, 2. Edgerly v. Price & al. 8. P. Toth. 175. cites 5 Car. New-Elm Chapel v. Erbury. 
15. Upon an Incloſure Lands were allotted by an Agreement with the 
Predeceſſors of the Par/on for Lands beſore belonging to the Church; the 
Parſon brought a Bill tor an Execution of this Agreement. The De- 
| tendanr inſiſted on alterAgreements with other Parſons, and on an Award 
between one of them and one of the Anceſtors ot the Detendant, and 
confirm'd by Decree of this Court: On the Proolſs and Anſwers of this 
and former Caules, the Court decreed tor the Plaintitl, and a Commiſſi- 
on to ſet out Lands. Fin. R. 144. Mich. 26 Car. 2. Unwin & Fawnt. 
16. It a Conmfinoner recovers Damages at Law, as 18. or other ſmall 
Sum, for an Oppretlion, or tor uſing the Common where he ought not, 
the Detendant may, by Bill, pray that any other Commoner may accept 
lhe Damages tor what was paſt, to prevent Charges at Law; and it is 
in nature of a Bill of Peace. By North K. Vern. 308. pl. 302. Hill. 
1684. in the Caſe of Pawlet v. Ingreſs. = | 
Right of 17. A Commoner ought not to come into Chancery to examine in per- 


Commons petuam rei Memoriam, to prove his Right of Common, till he has reco- 


examine to 


and not al- pl. 302. Paſch. 1684. Pay let v. Ingreſs. 


lowable, at 


doe trivial ie ed at Law in Affi rmance of his Right; by North K. Vern. 308. 
| 1 


leaſt till after a Recovery at Law; per North K. for the Examination coſts more than the Value of 


the Thing, Vern 312. in pl. 308. Hill. 1094. 


18. A former Decree, and an Award by which the Commons and In- 
cloſures between the Lord and his Tenants, and Lands in the Bill men- 
tioned were bound and aſcertained, till the Defendant, who had now pur- 

chaſed the Manor, retuled ro be bound by it, was confirmed according- 
- ly. Fin. R. 154 Mich. 26 Car. 2. Meadows v. Patherick. | 
S. C. cited 2 19. A Decree made for an Iucloſure 20 years /ince, ro which the De- 


Vern 225. ſendant, the Lady Widrington's Husband, had agreed in his Life-time, 


200 andthe having an Eſtate of about 25 1. per Ann. within the Manor, 


would now ditturb the Incloſure ; and tho” in ſtrictneſs her husband's 

_ conſent could not bind her Intereſt, yet it being proved in the Cauſe 
that her Eſtate was much improved by the Incloſure, and that the de- 

| ligned only to make an unreaſonable Advantage to herfelt, the Court 
decreed the Incloſure ſhould ſtand, Vern. 456. Paſch. 1687. Rothwell - 

v. Widdringron. 1 1 5 

8 et 20, Agrce- 


* 


Con 


mon. 


_ 
. 
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25. Agreement between Lord and Tenants ro ,fint a Common, is more gut where 

to be be tavour'd than to incloſe; and 1 or 2 humourſome People ſtand- ſuch Agree- 

ing out, and not agreeing, will not hinder the Court's decreeing it; 2 ay ; 
— 4 4 . | F-. . | wo» Made dy the 

and decreed accordingly. 2. Vern. 103. pl. 98. Trin. 1689. Dela- greateſt Part 

| beere v. Bedingfield. : | of the Land- 


Hs | | = ; holders, and 
oppoſed by the Rector, and about 9 others, the Court could not decree it, though it was inſiſted that 


a Decree was made 1 W. 3. for a like Stint in the Hamlet of Sgutham in the ſame Pariſh; but the 
Bill was dilmifled at the Rolls, and armed upon an Appeal. Vern. 575. pl. 520. Hill. 1706. Bruges 
». Curve nn. | | | 


21. Bill for over fockrns a Common was brought by the Grantee a- 
paint Grantor, praying an Injunction againſt over-#ocking, but dif- 
milſe 1. 2 Vern. 116. pl. 113. Mich. 1689. Fines v. Cobb. | 

22. The greateſt Parc of the Landholders intitled to a Right of Com- 
mon tee to unt, and brought a Bill ro confirm it; but the Bill was 
diſinttied, kirſt at the Rolls, and now by Lord Cowper, 2 Vern. 575. 
pl. 520. Hill. 1706. Bruges v. Curwin & al. . 

23. A Bill was brought 0 grzet Puſſeſfron of a Right of Commonage 
in a Common, Part ot tae Manor ot Moreton in Surry, and to prevent 
Diftlreijſtcs. An Antwer and Demurrer were put in, and then Plaintiffs 
amend their Pill, and obtain an [njunGion till Antwer and further Or- 
der. Ine Detendants now moved to ditlolve ir, and the Plaintiffs pro- 
duced Aſida vit of avove 5o Nears quiet Poſſe/fion, and Hvidence of their 
Right in Oeen Flizabeth's Lime; yet the Court refuſed to interpoſe till 
one or more Veraidgs at Law, and dittolved the Injunction that it may be 
tried immediately. OG. Equ. K. 183. Hill. 12 Geo. 1. ſays it was 10 
ruled by Lord King in Caſe of the Manor of Moreton in Surry, _ 
24 Lordot a Manor brings a Bill againſt a Tenant, ro hold a Down 
| telonviag ti the 1 mor, diſcharged ota Right of Common thereto; this is 
an improper Bill, in regard the Plaintiff may, by the fame Reaſon, bring 
a ſeparare Bill againit every Tenanr of his Manor making the like 
Claim. 3 \Vins's Rep. 256, 257. pl. 63. Pafch. 19734 Holder v. 
Chambury. | | „ V 


n 


(A. a) Approvement thereof by Statute. 


1. IF tw have Enter-commoning of Land, &c. and after the one incliſes, So if he 


there the other cannot incloſe likewiſe, unleſs it be by common plous it, yet 

— Aſi | 4 /» ſt B 7 & )| 9 . : H 7 d Fi h D * he that inclo- 

ent at ürſt. Br. Common, pl. 47. cites 14 H. 3. and Fitzh. Proit 59. ſes or plows 

„ Cd 3 : | halli have his 

Common with the other, and the other ſhall have his Writ againſt him to have his Common. Firzh. 
Droyt. pl. 59. cites S. C. | „„ 150 


2. Stat. Merton, 20 II. z. cap. 4. Becauſe great Men having infſeofſed 2 1 
| $5 5 ; 5 Hg 5 1 pears, tha 
_ others their Tenants of ſmall Tenements in their great Manors, oy 
not approve by the Order of the C:mmon Law, becauſe the Common iſſu*d out of the whole Waſte, and 
of every Part thercof; and yet ſee Tr. 6 H. 3. where the Lord approved 2 Acres, and left ſuffici- 


ent, the "Tenant brought an Aſſiſe, and the ſpecial Matter being found, the Plaintiff retraxit ſe, The 


Purview of this Statute extends only for the Lord to make an Approvement againſt his FTenant, and not 
againſt any Stranger, nor where the Lord had common Appendant in the "Tenancy, as he may have; 
bur ſee the Statue of W. 2. 2 Inſt, 87 © | | 


Coke Ch. J. ſaid, that the Statute of Merton was only an Affirmance of the Common La» ; for at the 


Common Law the Lord might approve lexwing ſufficient for his Tenants, and that ſo are divers Caſes in 


time of H. 3. Firth. tit. Approvement, which was before the Statute, and this appears by the Writ of 
Qrod permittar, which is (Quod tantam habeat Paſturam, &c. having Regard to his Franktenement ; 
and the Writ of Admeaſurement is, Quod habeat plura animalia quam d<beat in reſpect of his Frank- 
tenement, to which the Lord Chanceilor agreed. Roll Rep 365. pl. 18. Paſch. 14 Jac. in the Starr- 
Chamber, in Caſe of Proctor v. Mallorie. -—— Before the Statute the Lord could not improve, per 
Windham J. Sid. 106. pl. 19. Hill. 14 & 15 Car. 2. 6. K. | b : 
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4 1 Common. 
When a Complained that they could not make the Profit + of the Reſidue if their Ma. 
3 * nors, as of Waſtes, Woods and Paſtures, th the Feoffees had Paſture ſuffi 
(wherein was cient for their Tenements, 

great Waſte | | | bes 
Grounds) did enfeoff cthers of ſome Parcels of arable Land, the Feoffees ad manntenend, ſervitium ſocæ, 
ſhould have Common in the ſaid Waſts ot the Lord for 2 Cauſes; Iſt. As incident to the Feotffment”; 
for the Feoffee could not plough and manure his Ground without Beaſts, and they could nor be ſul. 
rained without Paſture, and by conſequence the Tenant ſhould have Common in rhe Waſts of the Lord 
for his Beaſts which do plough and manure his Tenancy, as appendant to his "Tenancy, and this was 
the beginning of Common Appendant. The ſecond Reaſon was, for Maintenance and Advancement of 
Agriculture and Tillage, which was much favoured in Law. 2 Inſt, 85, 866, _ | 


The Lord It cuas provided, that when ſuch Feoffers bring an Aſſſe for the Common of 
NF To. Paſtures, and + alledge that they have not ſufficient Paſtures for their Teue— 
abet thar ments, nor ſufficient Ingreſs and Regreſs, 
hath Com- . 7 os | TP = = | 
mon of Paſture Appendant ; but if rhe Lord grants Common Paſture within his Waſts, there is no Ap- 
provement by this Act againſt a Common in groſs; for the Words of the Statute be, Quantum perti- 
net ad tenementa ſua, &c. And ſo was the Law taken and adjudged ſoon after the making of this 
Act, and latter Authorities agree with the ſame, and albeir the common Appendant be without a cer. 
tain Number, as to have ſufficient Paſture for Beaſts, quantum pertinet ad tenementa ſua, which may 
be reduced to a Certainty, for Id certum eſt quod certum reddi poteſt, and therefore this Act doth 
extend to it; And the Writ of Admeaſurement of Paſture doth lie only for and againſt ſuch Commoners as 
have Gommon Appendant, for the Words of the Writ be, Er ad ipſos pertinet habendum ſecundum li- 
berum tenementum ſuum, &c. ſo as Common Appendant be ir certain or uncertain is within this Sta- 
tute; and ſo is Common Appurtenant certain or uncertain, for (pertinet) extends as well to Com- 
mon Appurtenant as Appendant. 2 Inſt. 86. | | 

Throughout all this Statute, Paſtura & communia Paſturæ is named, ſo as this Statute of Approve- 
ments doth mot extend to Common of Piſchary, of Turbary, of Eſtevers, or the like. 2 Inſt. S-. | 

By the Approvement of Part, according to this Statute, that Part by this Act is diſcharged, inſy. 
much as if the Tenant, which hath the Common, purchaſes that Part, his Common is not extinguiſhed 
in the Reſidue. 2 Inſt. 87. | | | 


And yore I The Truth ſpall be inquired by Aſiſe 3 | 

may be trie | : | 1 

in 0 Attion of Treſpaſs; for many Times he ſhall fail to have an Aſſiſe. Or if the Lord doth incloſe 
any Part, and leave not ſufficient Common in the Reſidue, the Commoner may break down the 


whole Incloſure, becauſe it ſtandeth upon the Ground which is his Common. 2 Inſt. 88. 


A Common- Aud if found ſo by Aſſiſe, they ſhall recover Sviſin by View of the Furors; 
- 888 ſo that by their Diſcretion and Oath they (hall have ſufficient, &c. and the 
Common of Diſſeiſors ſhall be amerced and yield Damages as they were wont to do beſore ; 
Paſture be- But if found, that the Plaintiffs have ſufficient Paſture, Ingreſs aud Re- 
RE to preſs, then the other may make his Profit of the Reſidue, and go quit of the 
is Free- 1 | | | 
| hold, the Ae. VV 5 
Tenant ſaid he was Lord, &c. and es Part of his Waſte, and left the Plaintiff ſuſicientCommon &c. 
Phe Plaintiff denied that he left ſufficient Common, and thereupon Iſſue was taken, and Sir William 
Herle. Ch. Juſt. of the Court of C. B. took the Aſſiſe, and the Aſſiſe found, that the Plaintiff had not 
ſullicient Common, whereupon the Court did award that the Plaintiff ſhould recover his Common, &c. 
and the Recognitors of the Aſſiſe were going from the Bar; and albeit the Iſſue was found againſt the 
Tenant, yet for his Advantage the Recognitors of the Aſſiſe ought to come back again; and to ordain, 
buy their Diſcretion and Oath, ſuflcient Common to the Plalutiff, ſo that the Defendant might approve of the 
Remnant, by this Statute of Merton, as Trewood aſhrmed ; whereupon Sir Wm Herle peruſed the 
\ Statute, and found the Statute as Trewood had ſaid, and therefore was in purpoſe to have cauſed the 
| Jurors to come again (the Record yet being in his Breaſt) to appoint ſufficient Common to the Plain- 
tiff, according to rhe Statute ; but it was prevented, ſor that the Parties agreed. 2 Inſt. 88. 


Here is the | 3. Weſtm. 2. cap. 46. 13 E. 1. The Statute of * Merton ſhall not only bind 


Statute of % Lord's Yon: ig hbours alſo which claim Common of 1 
Nature Of the Lord's Tenants, but + Neighbours alſo which claim Common of Paſture as 


| Tired: and dppurtenant to their Tenements ; but if any Claim Common by ſpecial Feoff= 
cauſe in that ment or Grant for a certain Number of Beaſts, or otherwiſe, which is due to 
Act no men- Yim of common Right, he fall recover the ſame according to the Form of ſuch 


__— RR — 

made be- 5 7 = | 5 5 a | 8 
tween Neighbour and Neighbour, the Doubt was, whether that Statute extended only between Lord and 
Tenant; and therefore many Lords of Waſtes, Woods, and Paſtures, have been letted to make Ap- 
provement by the Contradiction of Neighbours, tho' they had ſufficient Paſture ; for Remedy where- 


of this Statute was made. 2 Inſt. 474. ; 
| . + Note, 
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+ Note, it is faid that the Lord could not improve againſt a Neighbour, but that the Lords were 
hindred by the Contradiction of the Neighbours; for by the common Law the Lord might improve 


apainit any that had common Appendant, but not againſt a Commoner by Grant. 2 Inſt. 474. 


Vicinus is NN qui una in eodem vico eſt, but here it is talen for a Neighbour, tho* he dwells in 
another Town, ſo that the Commons and Towns be adjoining together; and if the Lord hath Common 
in the Tenant's Ground, the Tenant may improve within this Act, for there the Lord is in this Caſe Vi- 
cinus. 2 Inſt. 474. : 5 | | | 


4. * By Occaſion of a Windmill, Sheepcote, Dairy, enlarging of a Court * Here be 3 


ÞProvements 


expreſſed, 


neceſſary, or Curtelgge, none fall be grieved by Affiſe of Novel Diſſeiſin for Com- Kinds of Im- 


H1041 of EF aſt tre, 

1800 3 3 . that both be- 
tween Lord and Tenant, and Neiphbour and Neighbour, may be done without ſufficient Common to 
them that have it (any thing either herein, or in the Statute of Merton to the contrary, notwith- 


ſtanding) and theſe 5 are put but for Examples; for the Lord may erect a Houle for the Dwelling of 


a Beaſt Keeper, for the ſafe Cuſtody of the Beaſts as well of the Lord as of the Commoners depaſtu- 
ring there in that Soil; and yet it is not within the Letter of this Law. 2 Ioft. 475. 
+ The Word (Neceſſary) is to be applied to Curtilage, both in Congruity and by our Books, and ne- 


ceſſary ſhall act be taken according to the Quantity of the Freehold he hath there, but according to hi Per- 


fon, Eftate or Degree, and for his neceſſary Dævelling and Abode ; for if he hath no Freehold there in 
that Town but his Houle only, yet may he make a neceſſary Enlargement of his Curtilege. 2 Inſt. 476. 


5. The Lord made a Feoffment of Parcel of his Waſte Land; the Feoffee, 
may incloſe; tor this is an Approvement in the Lord by the Feottmenrt ; 
Per Stone and Mutt ; But contra per Scrope and Berre. Br. Common, 


pl. 51. cites 16 E. 2. and Firzh. Garrantie de Chart. 31. 


6. A Man has Common in three Vilis, the Lord may approve in the one 


Vill, kaving ſujicient Common in the other two Vills. Br. Common, pl. 
53. cites 3 E. 3. Itinere Derb. | 


J. It the Lord improve Part of the Common, he Hall not have Com- 
mon for the Land improved out ot the Reſidue ot the Common. Godb. 
97. cites 5 Al. 2. V | 5 

8. Aſſiſe of Common of Paſture ; the Defendant ſaid, that be had ap- 


proved of the Waſte, ſaving to others ſafficrent Common, and free coming in 


and going out &c. The Plainritt faid, that he had not ſufficient Com- 


mon; Priſt &c. and the Alſiſe ſaid that he had nor ſufficient Common, 


by which it was awarded, that he recover his Common; and it was 
held that the Jury, by their Diſcretion, ſhall ordain ſufficient Common 
to the Plaintitt, ſo that the Tenant may approve of the reſt; tor ſo are 


the Words in the Statute of Merton; quod nota ; by which the Parties 


agreed; quod nota. Br. Aſſiſe, pl. 125. cites 7 Aff. 16, ES: 
9. Aſſiſe of Common; the Defendant ſaid, that he has approved ac- 
cording to the Statute by reaſon that he is Lord, leaving to the Tenant 


ſufficient Common; there the Plainritt ſhall recover immediately. But 


by the Opinion of the Court the Aſſiſe thall inquire of the Sufficiency 


of the Common, and ſo they did in Trin. 8 E. 3. and the Bar good with- 
out Colour given, and the Aſſiſe awarded upon Seiſin and Diſſeiſin alſo; 

quod-nora; - Br. Aſſiſe, pl. 423. cites 7 E. 3. 6 ¶ 6h 
10. Aſſiſe of Common ; F. ſaid that W. is Lord, and approved Sc. and 
left to the Plaintiff and other Tenants ſufficient Common, and the Aſſiſe was 

charged of the Sufticiency of the Common, which ſaid that they had not 

ſufficient Common; but the Plaintiſt was diſfeiſed, and it was ſaid by 

ſome, that if at the Time of the Approvement ſilſſictent Common was ſaved 

to the Plaintiii, this ſuffices. Br. Aſliſe, pl. 135. cites 8 Aff. 18, 
11. In Aſliſe, by ſome, where /ufficicut Common at the Time of the Ap- 


provement is left to the Commoner it / Hes, though it be not ſufficient 


after. Br. Common, pl. 21. cites 8 Alt. 18. E 
12. In Aſſiſe, Lord and Tenant were, and the Lord had Common in 
tbe Soil of the Tenant, which is held of him of his Mannor of D. of which 
the Land in which the Lord claim'd Common is held, and yet per Cur. the 
Tenant may approve his ou Soil ; For tho” the ,Statute does not ſpeak, 
but that tte Lord may approve againſt his Tenant and againſt his Neigh- 
| | Sh | | bour, 


, es. Sree th. 
— — — — 


6 Common. 


bo | bour, yet the Lord in this Caſe is not but as a Neighbour to the Owner 
| of the Soil, and the Tenant as Owner of the Soil may approve, per Cur 


'f by which Athſe was awarded to enquire of the Sufficiency of the Com- 
14 mon; tor the Owner may well approve. Br. Common, pl. 22. cites 18. 

5 „ Ne, £0 

| | 13. In Aſſiſe it was adjudged that the Lord may approve in his own 


if | Soil againſt his Tenants and his Neighbours. And where the Lord of 
1 a Manor approves, and the Lord of whom the Lord of the Manor holds 
U the Manor has Common there by Vicinage, yet the Approvement is good 
1 255 againſt him alſo; for he has no Common but as Neighlour; quod nora ; 
1 by which the Aſſiſe was awarded, to inquire if the Plaintitt, who was 
Lord Paramount, had ſufficient Common or not, quod mirum ! tor 6; 
the Demurrer that he is Lord, it is wot denied but that he has ſufficieat 
Common, and allo is Party. Br. Aſſiſe. pl. 447. (446.) cites 18 E 3. 
14. Athſe of Common of Piſcary ; per Fencot, if I grant Common 
throughout my Manor with all Manner of Beaſts, I cannot approve ; but 
if I ſave to myſelf certain Parcel of Land for my ſeveral, I ſhall have it, 
and he ſhall not have Common there; quod non negatur. Br. Common, 
pl. 26. cites 34 Aff. r1. | | 
15. If the Lord leaves ſufficient Common, but the Way is not at a 
good Eaſe or Plight as it was before, Aſſiſe of Common lies. F. N. B. 125. 
(D) in the new Notes there (O). cites 11 Hf. 4 26. by Stourt. 
156. In Treſpaſs it was agreed that where a Man has Common aprend- 
= . ogg ant out of certain Land, yer the Lord may approve the Soil, and this 
"54 & S P. it ſeems by leaving to the Tenant ſufficient Common with Egreſs and Re- 
greſs, according to the Statute. Br. Common. pl. 20. cites 15 H. J. 10. 
17. Treſpaſs of Houſe broken, the Defendant juſtified becauſe he has 
Common there, and therefore he broke the Houſe ; the Plaintiff ſaid 
that he is owner of the Soil, and did it to harbour a Mau to keep the 
Hl; but the Statute V. 2 Cap. 46, does nor ſpeak but of Windmill, 
 Sheep-cote, Dairy, and Augmentation of Court; but it ſeems by Huls, that 
it may be taten by the Equity; quere. Br. Common. pl. 19. cites 7 
18. Stat. 3 & 4 E. 6. cap. 3. The Statute of Merton, cap. 4. & Weſtm. 2 
cap. 46 are confirmed. _ N . 
19. Upon Fudg ment for the-Plaintiff, in an Aſiiſe upon any Branch of the 
ſaid Statutes of Mertoa, or N. 2. the Court fhall award treble Damages. 
+ 20. This Adi fhall not extend to Houſes heretofore built upon Waſtes, or 
it | Commons, not having above 3 Acres of ſuch Waſt: or Common Ground be- 
I : longing to them; nor to any Garden, Orchard or Pond there, not excceding 2 
MP Acres; neither yt Mall it cauſe any Perſon to Joſe or forfeit any Pain or 
| | Damage for the ſame, bat ſuch Houſes and Grounds fball flill ſtaud and 
1 | remain; howbeit the Owners of ſuch Waſtes or Commons may lay open ſo 
i much thereof as ſhall excced 3 Acres. DIED g 
11.1 21. And whereone uſurpeth Common in the Time that Heirs are within Age, 
at or a Woman is Covert, or whilſt the Paſture is in the Hands of Tenants in 
[i Dower, or of other particular Eſtates ; they who have ſuch Entry from Time 
| | in which the Writ of Mordancęſter runneth, if they had no Common before, 
ball have no Recovery by Writ of Novel Diſſeiſin, if they be deferceld. 
22. It was moved, whether in Caſe of Common Appurtenant by Preſcription 
without Number the Lord of the Waſt might improve? tor it is not ad- 
_* meaſurable, therefore not improveable; tor the Common being without 
Number, the Sutficiency cannot be proved. Dyer & Manwood J. held, 
that altho' it be Without Number, yet it may be reduced to a Certaint 
N ; | being by Preſcription ; as the Number of the Cattle which the beſt and moſt 
|| . ſubſtantial Tenant of the ſaid Tenement, at any time within Time of Me- 
th | mory, had kept upon the ſaid Waſt, and then the Plaintiff, the Lord, 
. mmight improve leaving ſufficient according to ſuch Rate. 4 Le. 41. 
i Mp | pl. 112. Mich. 19. Eliz. C. B. Anon. 
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23. If 
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or in groſs ; per Keeling ; But per Windham one cannot improve againf 
I 


Common. 3 


—— 
— 


————— — 


23. It 2 Lords of 2 Mannors have 2 Naſis adjoining, without Inclo- 
ſure or Separation, but the Bounds of each are well known by certain 


Marks, the one may incloſe againſt the other, tho? the Tenants of each 


Mannor have reciprocally common'd there by Reaſon of Vicinage. 


J. Rep. 38. b. Mich. 26 & 27 Eliz. cited by the Reporter, as lately 


adjudg'd in B. R. in Caſe of Smith v. How. 

24. The Lord may make Fijb-ponds upon the Common, and the Com- 
moner can't deitroy them. Per Cur. Ow. 114 43 Eliz B. R. in the 
Caſe of Pelling v. Langden. HT = 


25. Where Men have Common in groſs for a certain Number of Beaſts, the Where they 


Lord may approve leaving ſufficient tor them [Bur Roll jays, Quere hade Common | 
3 a 5 : 22 in groſs ſans 
this, for the Statute W. 2. cap. 50. [46.] ſeems to be e contra.} Com- / 


Nombre the 


mon ſans Number is utually put in Cates, but Coke ſays, he never Lord cannot 


knew ſuch Common granted, and therefore when it comes in Queſtion, approve a- 

he jaid he will deliver his Opinion thereof; but ſays, that notwith- 0 MN 
ſtanding ſuch Grant the Lord may common with him, and allo the 4 3 
Grantee ought to ule the Common with a reaſonable Number. [Roll Rep. 407. 

remarks here that F. N. B. is the Writ of Admeaſurement lies not of Mich. 10 W. 
Common ſans Number] per Coke Ch. J. and the Lord Chancellor 3 —T: 25 1 
agreed particularly to all ſaid by Coke. Roll Rep. 365. pl. 18. Paſch. ge reg 
14. Jac. in the Star-Chamber, in Caſe Proctor v. Mallorie. this Statute, 


| 85 | nor the Sta- 
tute of Merton extends to any Common, but to Common Appendant or Atpurtenant to his Tenement, and 
not to a Common in groſs to a certain Number. 2. Inſt. 37. | | 


26. A Lord that is in by Wrong may improve by vertue of the Statute 
of Merton againſt the Tenants and Commoners. Clayt. 38. Auguſt 11 
Car. belore Barkley J. Hamerton v. Eaſtoff. . | 5 
27. The Lord can't erect an Hoyſe, within the Statute of Merton, unleſs Sid. 7. pl. 4. 
it be for his own Habitation or his Shepherd's, and he muſt alledge, that > & 
he built it tor one of thoſe Purpoſes ; tor otherwiſe he may build a great 
Houſe to let to a Nobleman, which may require a greater Curtelage than 


the Lord or his Herdiman. Lev. 62. Patch. 14. Car. B. R. Nevil v. 
Hammerton. | No pt. 


28. One incloſed 2 Acres of Common (where all the Common was but 3 Lev. 62. S. C. 
Acres) to enlarge the Curtelage ot his Houfe, and fo juſtified by the adjudged. 
Stature Welt. 2. cap. 46. It was argued, that it was not good becauſe eben 


- | „ : "> was taken, 
he did not allege, that his Houſe was an ancient Houſe, nor that his Curte- that it was 


lage was ſtraight, and if it was, yet it would be unreaſonable 0 incloſe not averr'd, 


2 Acres out of 3; but it was anſwered, that the Statute ſpeaks of Houles, t there 


Without ſaying ancient Houſes, and therefore, if it were material it 4%, Haften 


Common left, 
and to this 


ſhould come of the other Side. Windham J. held, that the Houſe 


ought to be an ancient Houſe; (but Twiſden J. ſeem'd e contra, ) but it Twiſden in- 


not 4 0 that it was for his neceſſary Reſidence it was 1 8 
that he could not incloſe. Sid. 79. pl. 4. Trin. 14. Car. 2. B. K. Ne- centers, that 
vel v. Hamerton, oe a or i 00 4 TS 


| | es 5 .. or "OO 
chere the Incloſure is for Improvement of the Land, and not here it is for the Enlargement of the Cur- 


telage. 


29. An Approvement may be againſt all Commoners, unleſs ſans Nombre 


his own Grant, tho* it be to a certain Number. Keb. 830. in pl. 8. Hill. 
16 & 1) Car. 2. B. R. in Caſe of the King v. St. Brivil's Inhabitants.  _ 


30. Lord of a Mannor incloſed Part ot a Common, and there being Ina like Caſe 


young Wood and Timber growing thereon, the Plaintiff infiſted, it was # were 
an Improvement within the Stature of Merton, W. 2. 46. The Court be * 


- - . : be tr * | 
thought fir ro continue the Injunction, and directed a Trial to be had — nt he y BY 


| Cs Common. 


of the Dejen- the next Aſſiſes, whether ſufficient Common was left for the Tenants, 


i _ 76 2 Vern. 301. pl. 290. Mich. 1693. Weekes v. Staker. 

5 181% Com- 8 | | 

{if mon there, and whether ſufficient Common was left for the Tenants ; and an Injunction to quiet the Poſ- 
1 ſeſſion in the mean time was continued, tho' a nee Incliſure, an made not above 2 Years before che Bill 


exhibited. 2 Vern. 356. pl. 322. Hill. 1699. Arthington v. Fawkes. 


. | 31. Agreement between Lord and Tenants for inclo/zng a Common, that 
| the Tenants ſtould quit their Righ: of Common, and the Lord itould 
. releaie them all Quit-Rents; J he Incloſure was prevented by pul ling 
down the Fence, and the J enants continued to uſe the Common and 
ſome ot them to pay their Quit-Rents. This is a Waiver of the Agree— 
ment. MS. Tab. January 2. 1719, Lady Lanesbury v. Ockthoth. _ 
32. Owner of Lands bound by Agreement of his Bailff tor incloſing of a 
Common, having acquieſced 30 Years. MS. Tab. March 1720, Tulton 
v. Wentworth. on 3 5 „ 
FL e, 33. Bill brought by Plaintiſfs as Tenants of the Manor of Walton, 
lic .,, E. . in the County ot Surry, to eſtabliſh their Right of Common ct Paiture 
| 7 and 'Turbary in the Waſte of the ſaid Manor, and for Injunttion 
againſt Detendant Palmer, Leſſee of the Manor tor Ycars under the 
Crown, 70 flay his digging of Brick-earth, and making Brick, and inclo— 
ing Part of the Common, &c, Motion upon the Bill filed, an”: Ailida. irs 
ot making Brick and incloſing Part ot the Commou till Anſwer and 
further Order. King C. aſfiſted by J. Jekyle Mattcy of the Rolls, 
denied the Motion; tor that the Lord of Co.umon Right was intitled 
to the Soil of the Walt, and the Teuauts had only a Right to take the 
Herbage by the Mouth of their Cattle; and by Statute of Merton, the 
Lord might incloſe Part of the Waſt leaving ſufficient Common; that 
at Common Law, in an Action brought againſt the Lord, the Tenant 
muſt alledge in the Declaration, that there is not ſufficient Common leſt 
or he can't maintain the Action; and it that ſhould be the preſent 
Caſe (tho' no ſuch Matter is made out by the Affidavits) the Te- 
nants may have their Remedy at Common Law ; That the Lord has 
a Right to open Mines in the Waſt of the Manor, and why nor to dig 
Brick Earth, eſpecially in the preſent Cafe, where the Bricks are made 
| tor one of the "Tenants of the Manor, and to be employ'd in Building 
upon the Manor. As to the Incloſure, it was too ſoon for an Injunc- 
tion before Anſwer. MS. Rep. Paſch. 2 Geo. 2. in Canc. ..... v. Pal- 
mer & al. | | : e Ha: 


_ —— 


46-8) Inquiſition, Pleadings and Proceedings in a 
if! Noctanter, or Action for throwing down Incloſures. 
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That is to 1. 13 Ed. 1. TF any (upon juft Title of Approvement ) do make a Ditch 
| Indiet tbem cap. 46. or Hedge for that Purpoſe, which afterwards is thrown 
itt 2 RG * down by ſome who cannot be diſcovered by Verdict of the Aſſſe or 75 and 
= of Riot, Force, the Towps adjoining will not indit# ſuch as are guilty of the Fatt, in ſuch 
ma or Treſpaſs; Caſe the ſaid Towns ſhall be diſtrained to level again ſuch Ditch or Hedge at 
10 but ſeeing no heir own Coſts, and ſhall alſo yield Damages. 5 ; 

290: | p Time is ap- . 5 | 3 
[| | pointed, the Law doth appoint (as in many Caſes it doth) a Tear and à Day ſor the indicting of the 
Micdoers; and by the Indictment the Lord ſhall know againſt whom to bring his Action. 2 Inſt. 476. 
If the bordering Towns do not, within a Year and a Day, indict the Miſdoers, then ſhall the Lord, 


i or other Party grie ved, bring his Action upon this Branch againſt the Towns bordering raund about 
11 the Town wherein the Fact was done, and Judgment ſhall be given, that they ſnall, at their proper 
oh ng earn Colts, make the Ditch or Hedge, &c. and yield Damages; and after Judgment given, they ſhall be 
I diſtrained to make the Hedge or Ditch, &c. and ſo it was holden in the Star-Chamver, Hill. 14. Jac. | 
it; | 5 cs | 


in 


r 


it ſeem'd to him to be good Law. And the Lord Chancellor afterwards a 


. 
ges aſſe 


Common. 1 


in Sir Wm Mallories Caſe. 2 Inſt. 476. Coke Ch. J ſaid he had ſeen an antient Reading u 
this Statute, wherein it was held that the next Vill ſhould have a Year and a Day to iadif the Offenders 
and iſ the Fill does not do it within the ſaid Time, then ir ſhall not be indicted upon the Statute to re. 
ir the Incloſure, but the Party grieved ſhall have an Action upon this Statute, as a Man that is robbed _ 
ſhall have an Action upon the Statute of Winton againſt the Hundred ; and ſaid that there is a Nota in 
the Margin of the Reading thar in Time of E. 4. Pigott J. held accordingly at a Reading, and thar 


. 5 Ch rds ag reed particularly all that 
which was ſaid by Coke. Roll Rep. 365. pl. 18. Paſch. 14. Jac. in the $rae-Chutaber, in * Caſe 
of Proctor v. Mallorie. . | | | 


2: Upon Exception taken to the Wrir, a new Diſtringas was awarded Cro. C. 280, 
againſt the Vills adjacent, and Iſſues were eſtreated. Jo. 306. pl. 18, 281: Pl. 20 
Mich. $ Car. B. R. The Caſe of the Foreſt of Dean, alias, Gibbon's joy 8 

3. There need not to be a Year before the Offenders ſhould be in- . 25 
dieted, but there ought to be a convenient Time for the Country to enquire that a Year 


x anc | | f and a Day i 
who were the Proſterners, and the Court fla! adjudge What Time is e Au 


convenient; Per Banks Att. Gen. cites a Reſolution in 12 Jac,, Cro. ry to be al- 


C. 440. pl. 10. Hill. 11 Car. B. R. in Caſe of the King v. Epworth, low'd, but a 
| : convenient 

Time; and of that the Court miy properly judge. 3 Salk. 167. Paſch. 1 W. z. The King v. Pen- 
rith Inhabitants. S. P. Skinn. 94. Hill. 35 Car. 2, B R. per Cur. in Creſwick's Caſe. The 
Statute ſuppoſes a reaſonable Time ought to be allocved for Indicting before the Action ſhould be brought 
on the Statute ; Per Curiam. 10 Mod. 159. Paſch. 10 Ann. B. R. the _ v. Gruelthorp Inhabi- 


tants.— All the Precedents are at leaſt a Year's Time. 10 Mod. 157. S CG. 


4. Judgment was had againſt the Inhabirants of S. to repair at their 
own proper Coſts rhe Fences and Dikes thrown down, and becauſe ir 


was not done, a Writ of Inquiry of Damages iſſued, and 500 l. Da- 


mages found, and a Diſtringas to the Sheriff, ro levy it upon the Vills; 
upon which they came by their Counſel, and prayed to have Liberty to 
plead, inaſmuch as by this way they are condemned unheard, and that 


by an Inqueſt againit which no Attaint lies. And ir was doubted, whe- 


ther a Scire Facias ought to have iſſued before the Diſtringas, but upon | 
Conſideration the Court thought, that the Diſtringas ought to have con- 


tained a Scire Facias in it, and fo they obtained Leave to plead. Sid. 
107. pl. 19. Hill. 14 & 15 Car. 2. B. R. Queen Mother v. Somerſham 


Inhabitants. 555 | 
5. The Court was moved for a Diſtringas againſt the Inhabitants of 


H. for throwing down of Banks of the Earl of Bedford's in his drain'd 
| Land. Per Roll Ch. J. take it, bur at the Return of the Diſtringas the 


Inhabitants may plead to you notwithſtanding. Noy, the late King's 
Attorney, would not have ſuffered it. Sty. 417. Trin. 1654. Anon. 
6. After Money levied by Diſtringas containing Fieri Facias grounded 


on W. 2. cap. 46. for throwing down Incloſures, and Inquiſition taken 


by the Sheriff; Jones prayed that the Money might be brought into 
Court, and remain, and that he might have 7ime to plead, which the 
Court granted. Keb. 479. pl. J. Paſch. 15 Car. 2. B. R. The King v. 
the Inhabitants of the Foreſt of Dean. 3 
on an Inquiſition for throwing down Fences, and 80 1. Dama- 
fed, a Diſtringas iſſued, and Detendants came in, and plead, that 
it was not done NofFanter, which was found againſt them, and ſecond Da- 
mages given; and it was moved to fer aſide rhe firſt Damages, 1ſt. Be- 


_ cauſe the Inquiſition is only to aſcertain what Vills have done it, to the 


Intent that a Diſtringas may go our, and it was never intended to con- 

clude any in Point of Damages, being only an Inqueſt of Office, a- 
gainſt which no Attaint lies. 2dly, Becauſe thoſe Damages are aſſeſſed 
upon us before we were ſummoned, and ſo we were not heard tor our 


| Excuſe and to mitigate them, but condemned and concluded not heard, 
nor not ſummoned, and they cited Cro. C. 280. and Cro. E. 859. 2 Inſt, 


477. Cro. Car. 580. And they ſaid, that they might plead to the Right 
| e | upon 
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18 Common. 


upon the Diſtringas, ſo that it is not Reaſon that they ſhould be con- 
cluded as to the Damages by the Inquiſition; but per Cur. the firſt Da- 
mages ſhould ſtand, and ſhall not be vitiated by the ſecond, becauſe the 
ſecond Verdict as to the Damages is void, inaſmuch as the ſole Matter to be 
enquired upon the ſecond Iſſue 18 the Noftanter, bur tor better Security they 
directed the Proſecutors to releaſe the ſecond Damages, and as to the 
Miſchief objected, that the Damages being aſſeſſed by Inqueſt of Office 
no Attaint lies that is true, but cannot be properly ſaid Miſchiet, becauſe 
it is ſo enacted by Parliament, that the Damages ſliall be aſſeſſed as be- 
fore; yet it they are exceſſive, the Party is not without Remedy; For 
when they come in to plead to the Noctanter, if the Damages were 
outragious, they ought to have taken in their Plea, viz. prote/tando, that 
the Damages were outragious; and after might have pleaded, iſt. the Da- 
mages were only of ſuch a Value, and upon this other Iſſue ſhould be 
taken; wheretore the Counſel tor the Detendants in this Caſe moved, 
that they may now plead to the Exceſſiveneſs of the Damages, but in- 
aſmuch as they have not taken it by proteffando before the fir/t I que found 
againſt them, the Court would not tuiier them, but gave Judgment tor 
the Plaintiff, and that the 80 l. being levied upon the Diſtringas, they 
mall have it our of the Court not withſtanding the ſecond Damages gi- 
ven by the ſecond Verdict. Sid. 212. pl. 10. Trin. 15 Car. 2. B. R. 


the King v. Upwood and Ravely Vills in Com. Huntington. 

Salk, 167. 8, Diſtringas upon the Statute of Wm. 2 tor throwing down In- 
: cloſures againſt the Inhabitants ot Proximis Villis ; two ot each Will 
came, and pleaded tor themſelves and the other Inhabitants of the ſeve- 

ral Vills, that the Fences were thrown down in the Daytime when the Per- 
ſons might be known, abſque hc that they were thrown down inthe Night, 

or at ſuch Time that the Ollenders could not be known, and ſo Je 
join'd in the diſuu live; and now at the Trial at Bar *cwas ſaid for the 
Defendants, that if the throwing down was either x the Day, or ia the 

* Lurw.157. Night, ſo & publickly that the Maleſactors were known, tis not within the 

Malabar's Statute, to which the Court agreed; tor the Statute was to give Reme- 

NG: dy in Cafes where the Maletactors not being known, the Parties were 

without Remedy by Treſpaſs, &c. But if it was done in the Day or 
Night before the Face of the Owners, ſo that they have Remedy by Treſ- 
| Pals, &c. this is not within the Statute; and upon the Evidence it ap- 
pearing to be done publickly, and yet by the Defendants, the jury, 
by Direction of the Court, found for the Deſendants. Lev. 108. 
Trin. 15 Car. 2. the King v. Inhabitants of Woodtord, Chingtord and 
other Vills in Eſſex. V 

2 Keb. 663. 9. An Inquiſition was returned upon the Statute againſt pulling down 
pl. 21. Tus Incloſures. They took u as to the Damages only. It was moved that 

x. Hiker before the Trial tor the Damages, there might be Judgment given to 

of Eaſt Grin- have them ſet up again, having been long down; Twiſden ſaid, when you 

ttead, the have judgment for the Damages, then one Diftringas will ſerve for ſet- 

Court prater zg up the Incloſures and the Damages too. Mod. 66. pl. 12. Mich. 22 

7 Keeling Sb. Car 2. B. R. Anon. „ „ 

„., 00.1 8 25 

to grant a 


new Diſtringas, as to the rebuilding the Fences, being confeſs'd to be down by the other Iſſue; but Time 
was given to plead de novo. Ibid 683. pl. 2. the Court ordered the Iſſue as to the Damages to be 
tried firſt, and then a Writ may be granted for ſetting up the Fences, and for the Damages alſo. 
Ibid. 123. pl. 127. S. C. The Trial at Bar being over as to the Damages, the Court granted a Diſtrin- 
gas to levy and ſet up the Fences, but would not order it by any Day certain, but to follow the Pro- 
ceſs of the Court, and ſo for the Iſſues. | OTE 


But this muſt 10. If the Damages are exceſſive, when the Parties come in to plead 
be talen by the Noctanter, they may take, by Proteſtation, that the Damages were 
Proteſtation 3 $4, 4 

fore the rp eXceſſive, and after plead that the Damages were not but of ſuch a Va- 
ore the ſir | 

| [fue found lue. Per Cur. Lutw. 157. Paſch. 32 Car. 2. Malabar's Caſe, 


againſt them, 


11. The 


LW * r 2 


F 


— 


J 


3 1. Ihe cutting down Timber Trees by Perſons unknown Noctanter, is The Statute 
wot within the Statute W. 2. Cap. 46; for the Words of the Statute dale 7 
are Foſſatum & ſepem proſtraverunt. Reſolved by Saunders, Ch. J. contig. . 
Raym. 487). Hill. 34 & 35 Car. 2. B. R. The King v. Bitton Inhabitants. down 3 
| | | | : 3 Skinn. 94. 
Hill. 35 Car. 2. B. R. in Creſwick's Caſe. 2 Show, 255. pl. 263. The King and Chiſwick v. Bir- 


ton Inhabitants. S. C. & S. P. by Jones J. 


12. Upon the Return of an Inquiſition a Diſtringas was awarded, where- 
upon it was objected that inſtead thereof a Scire Facias ſhould have if- 
tued, to ſhew Cauſe, &c. but adjudg'd that a Sci. Fa. was not neceſſary. 
3 Salk. 167. Paſch 1 W. 3. B. R. The King v. Penrith Inhabitants. d 
13. Diſtringas tor throwing down Fences, &c. Was guaſhed, becauſe ; Salk. 167. 
there were not 15 Days between the Teſte and Return, Show. 80. Mich. The Kin 
1 W. & M. Symſon v. Penrith. 1 - 7 1 
| | S. C. and the Court held ir ill. 


15. An Iiformation for a Rict lies in the Crown-Office for breaking 
Fences and Incloſures in Hertfordſhire. Show. 106. Mich. 1 W. & M. 
the King v. Berchet & al'. . | 

16. Upon the Return of an Inqnifition tor flinging down the Fences of 
S. &c. it wns objected that it did not appear that S. was Lord of the Ma- 


nor, or had a Right to thoſe Fences ; but it was held that this need not 


be thewn; for if he had no Right, this ought to be ſhewn on the other 

Side. 3 Salk. 167. Paſch. 1 W. 3. B. R. The King v. Penrith Inha- 

bitants. „„ 2 : FE = | 
17. In Writ of Inquiry of Damages for Fences thrown down in the Carth. 114, 

Night, it was held per Cur, that there was no need of Notice of the Exe- 11 &, Falch, 


cation of the Writ, becauſe traverſable ; bur per Cur. it was quathed, be- 1 


cauſe it was Intereſſatiis flit pro reſtduo ctjuſdam termini, where it ought and it was 
to have been Poſſeſſronatus, futt ; it might have been a concurrent Leaſe, or obycted that 
| Leaſe not cominenced, and no Poſſeſſion laid, and therefore it was ill. by thoſe 


Show. 106. Mich. 1 W. & M. The King v. Hermitage (Inhabitants) kirk ing we 


ight have 
only a Right 


| to the Herbage of this Waſte, or might be only a Commoner, and ſo have no Riglit to incloſe, and ſo 


not within the Statute; but the Court reſoived, that Ex Vi Termini, the Words import that he had an 
Inte reſt in the Land of this Waſte, and not in the Herbage only. And Holt, Ch. J. held that he 
who had only the Herbage might incloſe, and therefore the Return in the inquiſition was held good; 
for it is not neceſſary to ſet forth what Eſtate the Party had. In Debate of this Caſe it was agreed 
per Cur. that a Grantee of a Common might have this Writ, and that ſo might the Owner of the 
Waſte, or Grantee of the Herbage. Show. 106. N | 
He that has reaſonable Herbage can not incloſe, bur he that has Herbage may. Arg. Godb. 414. Trin. 
21 Jac. B. R. in Caſe of Lord Zouch v. Moor. 5 i 


18. In a Noctanter it is not neceſſary to ſet forth what Eſtate a Man The Re-: 
hath; Per Holt Ch. J. Carth. 114. Paſch. 2 W. & M. in B. R. The Per ibid. 


0 . . . . M . a 
King v. the Inhabitants of the Hermitage. 2 Cra © 
£7 oo Ro | „„ 55 280, 440, | 
580; and ſays that in thoſe Caſes the Eſtate of the Party is not ſet forth. — Show. 106. S. C. ſays 


that in Debate of this Caſe it was agreed per Cur. that Grantee of a Common might have this Writ, 
and ſo might Owner of the Waſte, and alſo Grantee of the Herbage. | 


19. The Ingnifition found 100 Perches, and 2 Gates, and 10 Stiles 
prilled down ; but it appeared upon the Evidence that no more than 
3 Perches of Hedge and Fence, and 9 Gates, and 3 Stiles were pulled 
down, &c. But per Cur. this Matter cannot cannot be inquired into, 
becauſe the Defendant had not traverſed the Number, and ſo that was not 

in Iſue; Quod Nota; for it was an Overſight of the Pleader. Carth, 
242. Paſch. 2 W. & M. in B. R. The King v. Inhabitants of Hermitage. 
20. A licences B. to make and continue an Incloſure of Common to 
him and his Heirs; C. the Heir of A. breaks down the Fences, 7 
| | . | | juſti- 


_—_— " * . " . 1 a 


I2 


Common. 


— 


They may 
appear, and 
traverſe, 
tho' they 


have no Day of More v. Watts. 


in Court. 5 
pl. 3. per Holt, Ch. J. in S. C. 


1 Salk. 583. 


juſtifies for Right of Common; B pleads as above; per Cur. tis ill by 


way of Licence, but *tis good by way of Releaſe of Common, but a Licence 
is determined by his Death. Show. 349. Paſch. 4 W. & M. Miles v. 
Etteridge. N 
21. In Treſpaſs for pulling up and throwing down a Hedge, the 
Court would give xo more Coſts than Damages; there being no Aſporta- 
tion. Comb. 420. Hill. 9 W. 3. B. R. Anon, 5 0 
22. The neighbouring Vills upon the Diſtringas may come and tra- 


verſe the Facts being done NotFanter, or that they were the next Vills, er 


even the Damage. 12 Mod. 340. Mich. 12 W. 3. per Curiam. In Caſe 


23. This Statute not extending to every Lord, but to ſuch only as 


had Right to approve; the Detendants, to ſhew that the Lord had no 


Right to approve, pleaded a Preſcription to Common thus; viz. that divers 
Freeholders had a Right to Common, without confining therr Preſcription to 
any certain particular Tenements. It was admitted that by way ot Cu/tom 
this general Way of Pleading had been good, but not by way ot Pre- 
ſcription, and to this Opinion the Court inclined. 10 Mod. 157, 158. 


Paſch. 12 Ann. B. R. the Queen v. Gruelthorp Inhabitants. 
24. As to the Form of proceeding againſt} Profterners of Fences of Lands 


Rep. 63 
ane” 


approv'd out of the Common, and ſeveral Pleas of the Defendants, ſee 
Cro. C. 280, 439, 580. and Lurw. 157, 158. and ibid. 169 to 180, 


(C. a) Apportion'd. In what Caſes. 


t. FJOmmon Appendant may be apportion'd, becauſe ir is of Com- 


mon Right, and therefore, it Commoner purchaſes Parcel of the 

Land in which, yet the Common thall be apportion'd. 4 Rep. 37. 6. 
Mich. 26. & 27). Eliz. B. R. reſolv'd in Tirringham's Caſe. ; 

2. In Caſe of Common tor a certain Number of Cattle, if /o ſmall a 


Parcel be demiſed which will not keep one Ox nor a Sheep, then the whole 


Common ſhall remain with the Leſſor ſo always, as that the Land in 
which be not ſurcharged. 13 Rep. 66. Hill. J. Jac. C. B. Morſe v. 
Webb. | „ _ 

3, Common Appendant and N is all one as to Severance ; for 
if ſuch Commoner grants Parcel of the Land to which the Common is 


Appurtenant or Appendant, the Grantee ſhall have Common pro Rata * 


agreed. 2 Brownl. 29. Hill. 7 Jac. C. B. Morſe v. Webb. 
4. Common, ſans Nombre in Groſs, cannot be apportion' d by Purchaſe 
of Part of the Land; per Powell J. Ld. Raym. Rep. 407. Mich. 10 


Cb. e) Ad- 


NN 


— — 


Common. 13 


, * p 1 — —— —— ͥꝗE— jä3ä . — 


(D. a) Admeaſurement and Surcharge of Common. In 


what Caſes the Writs lie. 


1. © E. 1. We/tm. YR PO N a ſecond Surcharge of Paſture, if the Though the 


DOR | 1 „ A Statute 
2. cap. 8. Paſture were admeaſured before the Fuſtices, the Wem 2. 


Remedy fhall be by Writ Fudicial returnable before the Fuſtices under the 13 E. I. cap. 
Seal of the Sheriff and Jurors 3 and then the Fuſtices ſhall award Dama- 12. ſays, 


ges to the Plaintiff, and ſhall eſtreat into the Exchequer the Value of the that in Caſe 
Beaſts (wherewith the Paſture was ſo overcharged) to be anſwer d to the 


of a Sur- 

| charge after 

SAME. Os 3 be: an Admea- 
S. 2. If the Admeaſurement were made in the Country, the Sheriff, by a ſurement of 


Chancery Writ ſhall inquire of the Surcharge and Value of the Beaſts, and Faſture, no 
ſhall anſwer the ſame to the King in the Exchequer. 


Remedy had 
| 1 _—— | been yet pro- 

S. 3. To prevent Fraud in the Sheriff, all ſuch Writs De ſecunda Supero- vided; yet 

neratione ſpall be enrolled, and alſo at the Year's End tranſcribed in the Hx- Ld. Coke 


chequer ; and ſo likewiſe ſhall Writs of Rediſſeiſin. ſays, he had 


ſcen a Re- 
cord in 11 H. 3. in the Archives of tha Tower of London, chere a Writ De ſecunda ſuperoneratione was 


granted. 2 Inſt. 370. | 


When the Plea is removed before the Juſtices there upon pleading, or Confeſſion before them after 


Admeaſurement made and returned, Judgment ſhal} be given by the Juſtices; but if the Plea be not 
removed, the Admeaſurement ſhall be enquired of, and made before the Sheriffs. 2 Inſt. 370, 

By the Writ of Secunda Superoneratione the Plaintiff ſhall recover his Damages againſt him that was 
Defendant in the firſt Writ, and alſo he ſhall forfeit unto the King the Cattle which he put in over the 
que Number after the Admcaſurement made. And all this is by the Statute of Weſtminſter. F. N. B. 


126.(H) Po 


2. Note, 'The Lord may have an Admeaſurement ; but he himſelf ſhall Fitzh. Ad- 


not admeaſure. F. N. B. 125. (D) in the new Notes there (b) cites meaſure- 
ment, pl. 12. 


Temp. E. 1. Admeaſurement 12. See 6. Co. 54. Corbert's Caſe. is, that in 

5 85 3 Ne 3 Wrir of Ad- 
meaſurement of Paſture, he that brings the Writ ought to be admeaſured as well as he againſt whom 
the Writ is brought, unleſs where the Chief [the Lord] himſelf brings it, &c. —And 6 Rep. 54. 


Corbet's Caſe, is a wrong Quotation. 


3. If the Defendant has Common Appendant to his Freehold in three Pills, 
it may be admeaſured for the Lands in one of the Vills. F. N. B. 125. 
(D) in the new Notes there (c) cites Fitzh. Admeaſurement 15. in time 


. of E. 1. h 


4. If one has Common Appendant, and the Lord of the Soil grants him 


Common there for 200 Beaſts more, whereby the Common is ſurcharged, 
Admeaſurement lies againſt him, and he ſhall admeaſure within the 


Number granted him, and ſhall be put to vouch his Grantor to War- 
ranty. F. N. B. 125. (D) in the new Notes there (c) cites Temp. E. * This is a 
1. ibid. 16. & Brief 862. * See 22. Aſſiſe 65. Admeaſurement 11. 5 
F. The Writ of Admeaſurement lies, tho? the Plaintiff has difſeiſed the Fitꝛh. Ad- 
Tenant of the Common, it he continues ſeiſed of the Land to which. F. N. B. — 2 
125. (B) in the new Notes there (o) cites 8 E. 3. Admeaſurement 14. tcl. 2. 
6. Note, by all the Juſtices, that Writ of Admeaſurement of Paſture Firzh. Ad- 
does not lie againſt him who has Common Appendant, nor againſt him who has . p 
Common by ſpecialty for Beaſts withont Number, but againſt him who has cite, e, 
Common Appurtenant, and upon ſpecialty to a certain Number of Beaſts ; but F. N. B. 125. 
then the other ought to plead it, and ſhew that he has it by ſpecialty (C) in the 
for ſo many Beaſts, and has put beyond the Number of ſo many Beaſts, ner Notes 


Br. Adnieaſurement, pl. 5. cites 22. Ailife 65. there(a)cites | 


22. Aſſ. 55. 

| — — — — 

ſeems miſprinted, and that it ould be (65) as in Br.] 
F. 6s, | 7. Ad- 
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He cannot 


Surplus 


"14 Common. 
es "uh "im J. Admeaſurement of Paſture again one who ſaid, that there is a19- 


brought a- 


Admeaſurement of all is not material, for they ſhould be juſtly admea- 
all ſhall be : 5 7 Juli 
admeaſured, ſured, and then they have no Wrong; But Monſtraverunt ſhall be 
but not to brought by all the Tenants, and by Babb. Ch. J. the View well lies in 


their Preju- Writ of Admeaſurement. Br. . 3. ci 
4 habe urem Br. Admeaſurement, pl. 3. cites 8 H. 6. 26. | 


they are not Parties to the Suit. F. N. B. 125. (B) in the new notes there (b) cites 8. H. 6. 26. 


8. In Action brought againſt one all the Tenants ſhall be admeaſured. 
Br. Joinder in Action, pl. 32. cites 8 H. 6. 26. per Elerker, | 
9. It the Sheriff returns Nihil in Writ of Admeaſurement of Paſture, 
yet the Plaintiſt thall have Judgment as if the Proceſs had been re- 
turn'd ſerved, quod non negatur. Br. Admeaſuremt. pl. 7, cites 11 
=" $$; 
The Writis 10. Kamen urement of Paſture is Vicontiel, and the Suitors are Fudges, 
e and not the Sheriff; for he has no other Court in which he may hold 
che Sheriff Plea but the County, and if he does otherwiſe it is Coram non judice. 
F. N. B 126. Br. Admeaſurement, pl. 6. cites J. E. 4. 22. | 
444 Th 5 is Vicontiel, and the Parties may thereupon plead before the Sheriff in the County. 


Ii may be re- 11. And per Jenny, becauſe it is not in a Court of Record, therefore 
moved out of jt ought to be removed by Pone or by Recordare, or by Wrir of falſe Tadg- 
the County- | 1 "Ep 2 | A * | 
Court by Po. Ment, and not by Certiorari; for this is to remove out of a Court of 
at the Suit of Record. Ibid. | | | 
the Plaintiff, 5 3 Lo : 
without ſhewing Cauſe in the Writ ; but at the Suit of the Defendant he ought to ſhew Cauſe. 2 Inſt. 
369, cites 44. E 3. 10. Wes | | | 


If a Man be 12. Writ of Secunda Superoneratione Paſture does not lie but where the 


once admea- Admeaſurement was made betore the Juſtices, but not where it is made 


| rh APY before the Sheriff and Suitors ; but where the Admeaſurement is re- 


meaſure- moved after by Wrir of falſe Judgment, and after the Judgment in 
ment direct. Pais is affirmed in Bank, there Writ of Secunda Superoneratione Paſturæ 


ed unto the may iſſue upon it, for now the firſt Admeaſurement is of Record. 
Sheriff by | | | 7 Gs 


the Sheriff Ibid. 

&c. and af= | | 5 . | 

terwards he ſurcharges the Common again, then the Party who ſued the firſt Writ ſhall have a Writ 
to the Sheriff, called a Writ De Secunda Superoneratione, F. N. B. 126. (E) Upon the Writ 
of Admeaſurement awarded to the Sheriff, by which he makes Admeaſurement, if the Defendant ſur- 


charge the Common after, the Writ of Secunda Superoneratione ſhall be awarded out of the Chancery; 


but upon a Judgment given in the Common Pleas of Admeaſurement &c. if the Defendant ſurcharged 


the Common, the Writ of Secunda Superoneratione ſhall be awarded out of C. 8, F. N. B. 126.(F.) 


13. The Writof Admeaſurement of Paſture lieth betwixt Commoners who 
| have Common Appendant to their Freeholds, if one of them ſurchage the 
Common, by putting in more Cattle in the Common than he ought ro 
have Common tor there, then that Commoner ſhall have this Writ of Ad- 
meaſurement of Paſture. F. N. B. 125. (B). PO MW 
le ca 14. II the Tenant ſurcharges the Common with his Cattle, &c. the 
diſtrain the Lord ſpall not have the Writ of Admeaſurement againſt the Tenant; but it 
bene ehe ſeemeth the Lord may diſtrain Surpluſage of the Cattle Damage-teaſanr. 
Tenant has F. N. B 125. (D). 15 7 5 | 


pendant till it be admeaſured. F. N. B. 125. (D) in the new Notes there (h) cites 10 E. 3 51.19. 
E. 3. Admeaſurement, 7. per Cur. and yet he may approve iii. 
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Admeaſur ement 7. 


dvohich he claimed to be appendant is ancient Land to which Common has 


Common. 15 
15. The Lord may have an Aſjiſe againſt the Tenant for the Surchar e, See Bracton, 
for that he is diſturbed of the Profit of his Land. Quęre of theſe Cales nn 


F. N. B 125. (D). But if the Lord ſurcharges the Common, the Te- — 


ä 


nant ſhall not have a Writ of Admeaſurement againſt the Lord, but he meaſurement 


thall have an Aſſiſe of Common againſt the Lord. F. N. B. 125. (D.) ee his 


enant, or e 


converſo for a Commoner againſt the Lord. Temp. E. 1. Admeaſurement 16. Not againſt the Lord, be- 


cauſe he cannot approve but againſt the Tenant, who is not Lord. Ibid. 11. 18 E. 80. Admeaſure- 
ment 7. If there are two Neighbours in a Vill, who intercommon each in the other's Land, Admeaſure- 
ment does not lie between them; but if there are three Neighbours, A, B, and C, and each intercommons 
in the other's Land, it one of them ſurcharge, the whole Admeaſurement lies, for he had Common in 

the Lands of the three, &c. But where there are only two Neighbours, A, and B, Admeaſurement does 


not lie; for there, on a Surcharge, the Remedy is by Aſſiſe as Tertenant, and not as a Gommoner ; and a 


Tertznant cannot be admeaſured; but where there are three Commoners or more who int 


- ercommon 
each ſhall be admeaſured in the Lands of the other. 18 E. 3. 43. Admeaſurement 30. F. N. B. 12 4 
(D) in the new Notes there (c. And it appeareth by the Book of Entries, Fol 123. that a Writ 


of Admeaſurement does not lie againſt the Lord of the Soil. F. N. B. 126. (D) Mich. 9 H 6. 41. b. pl. 
16. S. P. that Admeaſurement lies not againſt the Lord. If the Lord makes Approvement of the Com- 


mon unto himſelf, and leaves not ſufficient Common to the Tenant, the Tenant ſhall have an Aſſiſe, and not 
a Writ of Admeaſurement. F. N. B. 125. (D) | TS Jos iſe, 


16. In the Time of E. 1. it was agreed, that one Neighbour ſhall have 


a Writ of Admeaſurement ægainſt another, where they intercommon by 
reaſon ot Neighbourhood, F. N. B. 125. (E) 1 


17. He who hath Common Appurtenant Certain, or Common by Grant 


certain, ſhall be admeaſured; and a Tenant ſhall have an Admeaſure- 


ment againſt him; but he who hath a Common Appurtenant without Num- 


ber, or Common 7# groſs without Number, ſhall nor be ſtinted, nora 
Writ of Admeaſurement doth not lie againſt him. F. N. B. 125. (D) . 
18. By the Writ of Admeaſurement al the Commoners ſbali be ad- S P. As well 


meaſured as well as thoſe who were Parties to the Writ, F. N. B. 126, 2 = K 


127. (J. | charged the 


| | ey f VVV 
as he cho hath ſurcharged it, and he who bringeth the Action ſhall alſo be admeaſured. F. N. B. 
125. (5) oy Re eg 5 


19. But yet if any of thoſe who are Commoners, which were not Par- But note, 
ties to the Writs of Admeaſurement, &c. do ſurcharge the Common after the Judg- 


Admeaſurement, they ſhall not forfeit their Cattle, nor the Value of them 3 


that were in the Paſture above the due Number, becauſe they were not ment is only 
Parties to the firſt Writ, nor the Party ſhall not recover Damages againſt to extend be- 
them for chis Surcharge in this Writ; for the Writ of Secunda Supero- Deen the 


neratione lies not but only againſt him againſt whom the firſt Writ was R 


ſued forth. F. N. B. 126, 127. (I). be aggriev'd, 
| x ne Ol | : ro | he ought to 
bring a new Admeaſurement, F. N. B. 126, 121, (I) in the new Notes there (a) cites 18 E. 3. (30) 
2 Inſt. 370. S. P. accordingly. | _ A 555 


(E. a) Extinguiſhment thereof. 
I. X SSI 21 Common of Paſture, the Tenant pleaded that in the 
Time of E. 2. the one Land and the other were in the Seiſiu of M. 
and ſo by Unity the Common is extint# ; the other ſaid that the Land to „ Br. Ex- 
; . in. 
been appendant Time out of Mind, and therefore the Aſſiſe was awarded. i: pl. 40. 
Br. Extinguiſhment, pl. 2. cites 13 Aff. 21, & concordat. * 15 Aſſ. 2, citesS. C. 


It Northt. But Brook ſays it ſeems that tis againſt Law, and that the 2c<ordingly.. 


But Brook 
— ſays Quære; 
2- In for tis not 
Law. 


Unity is Extinguiſhment for ever. | 
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— | | — 
Br. Common 2. In Replevin, the Defendant avowed for Damage feafant, the Plaintiff 
pl. 10. cites Jazpmed Common appendinr, and the Defendant all:ged Unity of Poſſeſſion 1 
Rs the one Land and the other fince Time of Memory; this is a good Extin- 
guiſhmenr of the Common; per Car. Br. Extinguiſhment, pl. 19. cites 
24 E. 3. 25, 45. | 
% 3 is obtained by long Sufference, and may be loſt by long 
Negligence. 3 Le. 202. cites Britton. 144. & Bratton. 222, 223. 
cn da. 4. A. has Common appendant to his Tenement in a great Waſte, the 
tin ta. Lord improves Part of the Waſte, leaving ſufficient Common and Way 
etwas ſaid to it in the Waſte, and afterwards he zafeoffs the Commoner of the Im- 
the Reaſon provement. This is no Extinguiſhment of the Common in the Reſidue 


wo IO of the Waſte. * D. 339. pl. 45. Mich, 16 & 17 Eliz. Anon. 
improved was utterly diſcharged of Common. #* S. C. cited Cro. E. 594, in Caſe of Rotheram 
v. Greeti,—S, C. cited Arg. Goldsb. 117. N e 


Ibid. Marg. 


5. Such Common as is admeaſurable ſhall remain after Severance of 
Part of the Land to which, &c. Per Cur. 4 Rep. 38. a. Mich. 26 & 
27 Eliz. B. R. in Tirringham's Caſe. | 
6. Common appurtenant cannot be extinct for Part, and in eſſe for 

Part, by Act of the Parties; agreed. 4 Reb.-38. a. Mich. 26 & 27 Eliz. 
B. R. in Tirringham's Caſe. + > | 

J. Unity of Poſſeſſion of the intire Land in which, &c. or to which, &c. 
extinguiſhes Common appendant, contrary to the Opinions 11 E 3. tir, 
Common. 11. 14 Af. 21. 15 All. 2. 20 E. 3 Admeaſurement S. the Rea- 
ſon of which Opinions was tor Advancement of Tillage, and the Land 
to which, &c. was antient Land, Hide and Gayne; bur it being againſt 
a Rule in Law, viz. that when a Man has as high and perdurable Eſtate 

in Rent, Common, &c. iſſuing out ot the ſame Land, there it is ex- 
rinEt, and with this accords 24 E. 3. 25. 4 Rep. 38. a. Mich. 26& 27 

Eliz. B. R. refolv'd in Tirringham's Cate. 

Goldb 3. 8. In Treſpaſs, &c. the Caſe was, that the Abbot of D. was ſeized of 
pl.6 8 C. @ Common out of the Lands of the Abbey of S, as appendant to certain 
r accord- Lands of the Abbey of D. Afterwards both zhoſe Abbeys were Aiſſolved 
n), and the Poſifions of both given to the King to hold in tam amplo modo, as the 
Lands of late Abbots, &c. who granted the Lands of one Abbey to A. and of the 

other Abbey to B; adjudg'd that the words in tam amplo modo, &c. are 

to be conſtrued according to Law, and no further, and by the Law 
the ſaid Common cannot ſtand againſt the Unity of Poſſeion. 3 Le. 128. 

pl. 179. Paſch. 27) Eliz. C. B. Nelſon's Cafe, pk 


Le. 44 pl. 9. J. S. was ſeiſed of 140 Acres, and had Common appurtenant in 
56, Kimpton 46 Acres, 2 in the Occupation of A, and the other 44 of B; and he pur- 


4 gant chaſed the 2 Acres in the Occupation of A. yet the Common concerning 


ingly. that is entire and extinct by the Purchaſe. Goldsb. 53. pl. 4. Trin. 29 
And. 159. pl. Eliz, Kimpton's Caſe. | Os IM 
203-8. GC. | | : 5 | ENS | 

adjudg'd, that by the Purchaſe of Part the whole Common was extinct.——D. 339. Marg. pl. 45. 
cites 29 Eliz. S. C. adjudg'd. S. C. cited Cro. E. 594. pl. 35. by Anderſon Ch. J. by the Name 


of Rampton's Caſe adjudg d. The Difference is between Common appendant and appurtenant ; for 
in the laſt Caſe, by Purchaſe of Parcel of the Land in which &c. all the Common is extinct. 8 Rep. 
79. a. Trin. 7 Jac. reſolv'd in Wiat Wild's Caſe. _ | | boar nt 

If a Commoner purchaſes Parcel of the Land in which he has Common appurtenant, this extinguiſhes 
all the Common; Agreed. 2 Brownl. 297. Hill. ) Jac. C. B. Morſe v. Webb. 

& S. P. accordingly, but otherwiſe it is of Common appendant. N 


- Brownl. 180. S. C. 


3 


6 


5 5 


Common. 


17 


11. Preſcription for Common * appendant. Unity extinguiſhes this, Common ap- 
bur not Common for Arable Land. Mo. 462. pl. 651. Hill. 39 Eliz. Pendant nor 


g 7 extinguiſh'd 
Bradthaw's Cale. "by arg i 
| TA a i Common ap- 
purtenant is. Mo. 453. pl 654. Hill. 39 Eliz. C. B. Smith v. Bowſall. 8 * Quzre if it is not 
falſe printed for (appurtenant) eſpecially as Common appendaat is properly for arable Land. 


12. Common appurtenant to Houſe and Land is extinguiſhed by Pur- 


chaſe of the Land. Cro. E. 570. pl. 6. Trin. 39 Eliz. B. R. per 2. . 


Bradihaw v. Eyre. RESET 8 OR 

13. A Man who has Common for his Cattle levant to his Tenement Noy. 27. 
in ſuch a Field, releaſeth all his Right and his Common in Part of the S. C. bur 
Land; Anderſon, Beaumont, and Owen, J. contra Walmſley held that f<<ms not ve- 
the whole Common is extinct, and cited Rampron's Caſe adjudged :) Op _ 


y : . | 2 And. 8g 
that when one purchaſeth 1 Acre ot the Field wherein he hath Common, pl 3 So. 


it is extinfr. Cro. E. 593. pl. 35. Mich. 39 & 40 Eliz. B. R. Ro- adjudꝑ d by 
theram v. Green. z Judges, 


that all the 
Common was 
| | „ extinct. 

14. A Copyholder had Common of Eſtovers in the Lord's Woods S. C. cited 
ppurtenant to his Copyhold 3 and he purchaſed the Freehold Inheri- Cro J. 253. 
rance in the Copyhold, and had Words in his Deeds of Purchaſe, of all 5 
Commons, &c. appertaining to the ſaid Meſſuage; yet it was adjudged, 
that the Common, which he had, belonged to the copyhold Eſtate, and 
was extinct ; bur if there had been ſpecial Words to make a new Grant 
ot the like Common as he had in the Copyhold betore the Surrender, it 


ſeems it had been good. Mo. 667. pl. 915. Mich. 40 & 41 Eliz. Fort 


v. Ward. | 


15. A Copyholder had uſed to take Eſtovers to repair his Hedges; and Mo. 667. pl. 
the Lord granted unto him the Freehold of the Copyhold by the Words of 9's, Mich. 


(Grant unto him all the Lands, Tenements, aud Hereditaments thereto ap- WER * 


pertaining, and therewith uſed and occupied) Vet it was reſolved he ſhould Ward, S. C. 
not have Common in the Land of the Lord. Cro. J. 253. pl. 8. cites and ſays, that 
42 & 43 Eliz. B. R. Forth v. Ward. 9 8 


the Grant 


| 5 had the 
Words (of all Commons &c. appertaining to the ſaid Meſuage) but adjudg'd, that the Common be- 


long'd tothe cuſtomary Eſtate which is determined, and ſo it did not * but if he had ſpecial Words 
to make a new Grant of ſuch Common as he had appurtenant to the Copy hold before the Surrender, 
it ſeems ir had been good. S. C. cited Gilb Treat. of Ten. 210, 211, and obſerves the Difference 
between the Words of Grant in Cro. J. and thoſe in Mo. and that in Mo. another Reaſon is added, 
viz. that row he claims by the Lord who cannot have Common in his own Ground; bur this is a Rea- 
ſon only where the Common is in the Lord's Soil; but the other holds where it is in another's Soil, 
which is a much ſtronger Caſe; for, as it ſeems, in ſuch Caſe there is no way to continue the Com- 
mon; for by the Grant of the Freehold it is gone, and the Lord can make no new Grant of it, but in 
his Soil he may. De | | 95 | | 

A de of Inheritance, to which Common belong'd by Cuſtom, purchaſed the Freehold by 


theſe Words, (Grant, Bargain, and Sell the ſaid Meſuage, with all the Commons thereunto belonging.) 


It was agreed, that it could not paſs by way of Bargain and Sale. Holt Ch. J. ſaid, that the Word 
(Grant) being in the Deed, if it had been pleaded by the way of Grant, it had been good. But 
this being in Treſpaſs, wherein the Defendant juſtified for his Common, it was adjudged for the 
Plaintiff, Niſi &c. Comb. 127. Trin. 1 W. & M. in B. R. Speaker v. Styant. | 


16. In Caſe of a Common appendant, if one Tenant of the Manor pur- 


_ chaſes the Seignicry, and then grants over the Tenancy, the Common which = 
he had before thall be ſtill appendant; for 'tis nor extinguiſhed by the n 


Unity, but ſhall paſs with the Tenancy, but otherwiſe of a Common in 
Groſs. Per Popham. Ow. 122. Mich. 3. Jac, B. R. in Cale of Jordan v. 
Atwood. . e e 


EL SES 


17 Hill. 14 Jac, Coles v. Flaxman, S. C. 


— 


18 Common. 
17. It the Lord ſells his Waſte, and the Copy holder dies, and the Lord 

grants a new Copy, he ſhall have his Common. Arg. Brownl. 231. Swain 

v. Beckett. TE | 
18. A Releaſe of Common in one Acre is a Releaſe of all. Brownl. 180. 
___ Morſe v. Webb. 5 „ 

Brownl, 180. 19. One who had Common by Preſcription to an Houſe, and 49 Acres 
ee „of Land, made a Feoffment in Fee to another, of 5 Acres, Part of the 
SE» Land, adjudged, that the Common (whether appendant or appurtenant) 

Noy. 30 is apportionable ; and tho) one that has Common appendant purchaſes 


Cole v. Fox- Parcel of the Land in which, &c. yet the Common ſhall be apportion'd ; 


man, S. P. but in ſuch Caſe Common appurtenant by ſuch Purchaſe ſhall be extinct, 


_— or if he takes Leaſe of Parcel all is ſuſpended. 8 Rep. 18 b. 79 a. Trin. 


it no Ex- ) Jac. Wiat Wild's Caſe. 
tinguiſhment, but apportionable, and no Prejudice to the Tertenant; and Hobart Ch. J. ſaid, that 
otherwiſe a grand Inconvenience and Miſchief would enſue; for by that all the Commons in Eng land 
ſhould be extinct, & Salus Populi eſt ſuprema Lex. Et Apices Juris non ſunt Jura. Brownl. 
4 Rep. 37. b. S. P. per Car. accordingly in Tirring- 


ham's Caſe. 


'Yelv. 189, 20. A Copyholder for Life had Common in the Lord's Waſte (as all 


8 the Copyholders had by Cuſtom of that Manor). The Lord grants and 


(Cum Perti- confirms the ſaid Copyhold Lands cam Pertinentiis to him and his Heirs, 
neatiis) will Reſol ved by all the Court that the Purchaſer ſhould not have Common 


nor create a there, as the Copyhol der had; for he had his Common by reaſon of 
Common; Cuſtom, which annexed the ſame to his cuſtomary Eſtate ; which be- 


ens "x: ing deſtroy*d by his own Act, by making it a Freehold, the Common is de- 


uſed was Termined, and cannot continue, without ſpecial Words ; and the general 


gain'd by Words (cum pertinentiis) are not ſufficient to paſs the Common, Cry, 
inane raps J. 253. pl. 8. Mich. 8 Jac. B. R. Marſham v. Hunter. 

the cuſtomary Eſtate, and is loſt with it, the Common not being in its own Nature incident to the Co- | 
py hold Eſtate, but a collateral Intereſt gain'd by Uſage ; Quad Nota; per tot. Cur. —— Brownl. 220. 
S C. adjudg'd. ———2 Brown]. 209. S. C. argued and adjudged = — Bulft. 2. S. C. adjudged, per rot. 
Cur. accordingly ; and Fleming Ch. J. ſaid, that the ſole Point in this Caſe reſts upon the Preſcription; 

for in this Caſe he ought to ſay in Pleading, Talis eft conſuetudo, but after the Purchaſe he cannot ſay ſo; for 


the Purchaſe ext inguiſhes the Preſcription, and the Common being by Preſcription which is gone, the 


Cuſtom is gone alſo; to which Yelverton J. agreed; and Williams J. ſaid, that a C Ty 
intitle himſelt by pleading a Uſitatum fuit, but — himſelf, by his * Act, has 4 e . 
rate, he has hereby loſt his Common; to which Velverton and Crooke J. agreed —-S. C. cited, 6 

Mod. 20. & 1 Salk 366. Noy. 136. Darſon v. Hunter S. C. adjudged — S. C. cited Gilb. 
Treat of Ten. 210 accordingly ; for the Common was not Appurtenant to the freehold Eft ite granted 
by the Lord, and therefore Care ought to be taken to add Words to continue the Common and other 


Profits apprendre to the Copyholder after the Infranchiſement. 


. Incloſure of Part is an Extinguiſnment of Common for Cauſe of | 
_ * - wm Vicinage. Brownl. 174. Trin. 12 , 4 Bacon v. Palmer, | 


% guiſhen of his Common in the Waſte, in which he ought to have Common, Noy. 106. Mich. 44 


45 Eliz. C 8. Bradſhaw v. Bokingham. 


Hob. 190. pl. 23. Copyholder has Common in alieno ſolo, the Lcd enfeoff's the Co- 


ee 4 pyholder the Common is extinguiſhed ; bur if he has Common in the 
35 Edwards Lord's Waſte, and the Lord enfeoffs him of the Copyhold with all (Com- 
S. C. but no mon, tis no Extinguiſhment of the Common. Brownl. 173. Trin. 19 

Opinion— jac. Lee v. Edwards. 1 OO OW 


S. P For in 


the firſt Caſe it properly and ſtrictly belongs to the Lord, but in the laſt Caſe it belongs to the Eſtate 


1. Salk. 366. per Holt. Ch. J. in Caſe of Crowther v. Oldfield. 


24. 8. ſeiſed of the Manor of W. claimed common of Paſture be- 
longing thereto in all the open Places of the Foreſt of Windſor within 
„ 5 | | | the 


*** 


Common. 


he Bayliwick of F. and made a Title by a Grant of R. 1, to the Abbot 
of Waltham Holy Croſs in Eſſex, and thewed the Diſſolution of the Ab- 


bey, and the Poſſeſſioms coming to the Crown, and a Grant of the ſaid Ma- 
nor to one N. with Words of tot, tanta, talia, Libertates, Privilegia & 


Frauches &c. quot &c. aliquis Abbas &c. and fo by meſne Conveyances 3 
brought the Title down to himſelf, and pleaded the Statute for reviving 
the L berties in the Crown. It was held by Noy that, admitting a 
good Title in the Abbor, yet by the Diſſolution there was an Unity of 


Poſſeſion in the Crown which deſtroy'd the Common, and it ſhall not be re- 
vived by the general Words ot tot, tanta, talia, &c. Libertates, &c. be- 


cauſe ir is neither Franchiſe, Liberty, or Privilege; and fo it had been 


adjudged for Land in Bray den Forett, formerly the Poſſeſſions of the 


Abbor of Malmsbury. But it the King had granted, by ſpecial Words, 
tot, tanta, & talia, &c. Communias, &c. quot, &c. in ſuch Caſe, it there 
was any Common appendant or appurtenant to that Manor or Lands in the 
Abbor's Hands, it ſhould be revived ; but not fo of a Common in groſs, for 


then every one that hath any Part of the Abbot's Poſſeſſions, ſhould have 
as great a Common by ſuch Words as the Abbot himſelt had, and fo 
the King's Lands would be infinitely ſurcharged, bur in Caſe of Com- 
mon appendant or appurtenant, there is no ſuch Prejudice, for then no 


Man can common with more Cattle than is proportionable to his Land, 


and ſo it was adjudged. Jo. 285. 8 Car. Sir Edmund Sawyer's Caſe. 
25. By Glin, Ch. J. it Copyholders have Common in the Soil 4 
a Stranger, it remains notwithitanding the Iafranchiſement of the Land, 


and ſhall be enjoy'd by all Tenants of che Land as it was before by Co- 


pyholders. 2 Sid. 84. Trin. 1658. 


26. The Lord of the Manor infranchiſes a Copy hold with all Commons | 


thereto belonging or appertaining, and afterwards buys in all the other Co- 
PDyholds, and then diſputes th2 Right of Common with the Copyholders 
he had infranchiſed, and at Law recovers againſt the Plaintiff, becauſe 
the Preſcription of Common to the Copyhold was deſtroy'd by the In- 
tranchiſement ; and the Grant of the Copyhold with all Common there- 


unto belonging and appertaining gives no Right of Common, becauſe 
| when infranchiſed, no Common in point of Law belonged or appertain'd 
thereunto. Per Cur. decreed the Plaintiff ſhould hold and enjoy againſt 
the Defendant the ſame Right of Common as belonged to the Copybold, and 


Colts againſt the Detendant. 2 Vern. 250. pl. 236. Hill. 1691. Sty- 
ant v. Staker. OL 


27. In a Noctanter the Defendants pleaded, that the Manor of F. is 


parcel of the Demeſnes of the Dutchy of Cornwall, and that the King, 


 &c. was ſeiſed of the Manor in Fee, as Parcel of the ſaid Dutchy, and 
that H. Common in which, &c. was Parcel of the ſaid Manor, and 
that all the Tenants of any Tenements held of the ſaid Manor lying 
in the Vill of H. have, Time out of Mind, had Common of Paſture for 
all the Cattle Levant and Couchant, &c. at all Times of the Year, in 
Hermitage Common, and that the Proſecutor De ſon tort had encloſed 
it, ſo as they could not enter &c. and had nor left them ſufficient Com- 
mon, and Iſſue was taken upon this Preſcription Modo & Forma &c. 
and upon Evidence at the Bar it appeared, firſt, that all the Tene- 
ments in Hermitage, unto which the Common of Paſture was claimed, 
were heretofore Parcel of the Abbey 1 Sarum, and that by the Diſſolu- 


tion of that Abbey the ſame came to H. 8. before the Birth of Ed. 6. So 


that the Dutchy of Cornwall was likewiſe, at the ſame time, in the Poſſeſſion 


of H. 8. for want of a Duke of Cornwall, and hereby an Unity of Poſſeſſion 


both of the Tenements to which the Common of Paſture appercained, 
and alſo of Hermitage Common, (the place where the — of 


w 


88 Common. 


U 
——— 


Paſture was to be had) was at that time in Poſſeſſion of King H. 8. and 
it likewiſe appeared, that the Tenements in Hermitage were granted to the 
ſeveral Tenants after the Unity of Fofſeg/ion, and thereupon the Counſel of 
che Proſecutor inſiſted, that by this Unity the Prefcription was deſtroy- 
cd, and the Common ot Paſture quite extinct. But atter much Debate 
it was unanimouſly reſolved, per Holt Ch. J. and the whole Court, that 
this was not ſuch an Unity ot Poſſeſſion as would deſtroy the Preſcrip- 
tion; for though King H. 8. had an Eſtate in Fee in the Lands a qua, 
and alſo in the Lands in qua, yet he had not as perdurable an Eitate 
in one as he had in the other; tor the Quality of the Eſtates differed, 
| becauſe in the Manor of Fordington, which was Parcel of the Dutchy 
of Cornwall, and in Hermitage Common in qua, &c. which was Parcel 
of that Manor, King H. 8. had only a Fee determinable on the Birth of a 
Duke of Cornwall, which is a baſe Fee; but in the Tenements in Hermi- 
tage Parcel of the Abbey a qua, he had a pure Fee ſimple indeterminable jure 
Coronæ, and therefore an Unity of ſuch Eſtates works no extinguiſhment; 
for where an Unity of Poſſeſſion doth extinguiſh a preſcriptive Right, tis re- 
gquifite that the party ſhould have an Eſtate in the Lands a qua, and in 
the Lands in qua, equal in Duration, Quality, and all other Circum- 
ftances of Right. Carth. 240, 241 Paſch. 4. W. & M. B. R. The 
King v. Hermitage Inhabitants & al'. . 
28. Relcaſe of Common in 1 Acre is an Extinguiſhment of the whole 
Common. Per Cur. Show. 250. Paſch. 4 W. & M. in Caſe ot Miles 
V. Erreridge: =; | 5 | 
29. Common ſans Nomlre in groſs cannot be extinguiſhed by Pur- 
chaſe of Parcel of the Land; per Powell J. Lord Raym. Rep. 407. 
Mich. 10 W. 3. 3 1 1 
As if Copy- 30. Where a Copy Holder claims Common in the Waſte of the Manor, it 
| mater Wane properly and ſtrictly belongs to his Eſtate, and if he intranchiſes his 
Common in Copyhold his Common is loſt ; bat where he claims ir out of the Manor, 
Waſte of an- it belongs to the Land, and not to the Eſtate; and if he infranchiſes 
other Man- the Eſtate, yet the Common continues; this Diverſity was taken by 
vor, he muſt Holt, Ch. J. 1 Salk. 366. pl. 5. Hill. 4 Ann. in Caſe of Crouther 
preſcribe in. | | 5 ä | | 
the Name of V- Oldfield. | | 
his Lord, and | | | | | 
{iy, that the Lord of the Mannor, whereoſ he is Copyholder, uſed time ont of Mind to have Common 
for him and his.Copyholders and there Infranchiſement of Copy hold docs not extinguiſh the Common, 


Hut is a derivative Right which the Copyholder has ; and fo, if it be taken as Appendant to Land, In- 
franchiſement will not extinguiſh it. 6. Mod. 20, Mich. 2 Anne B R. in $..C, 
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(F. a) Revived. 

. Parſon had Common Appendant to his Parſonage out of the Lands 
7 \ of an Abbey, and atcerwards the Abbot had the Parſonage 
appropriated to him and his Succeſſors. By Windham and Mead |. 
contra Dyer, the Abbot had not as perdurable Eſtate in the one as in 
the other; tor the Parſonage may be diſappropriated, and then the Par- 
ſon ſhall have the Common again. Godb. 4. pl. 5. Hill. 23. Eliz. C. B. 


— —— — 


Anon. * ä | | | 
& D 2. Common Appurtenant to a Meſſuage was extinguithed by Unity of 
OT Poſſeſſion in the Lord's Hands. A Grant by the Lord of the Meſſuaze, 


| | with all Common Appurtenant, does not paſs the Common Extinct, bur 
| Ny a Grant of all Commons uſually occupied with the Meſſuage, would have 
[ | paſſed ſuch Common as the firſt was. Mo. 467. pl. 663. Paſch. 39. 

Liz. B. R. Sandeys v. Olliff. . 

. EU 3. Com- 
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17. 18. Hill. 7 Jac. B. R. Grymes v. Peacock. 


Common. 3 


3. Common Appurtenant to Houſe and Land is extinguiſh'd by pur- 
chaſe of the Land; Atterwards the Purchaſer grants a Leaſe of the Houſe 
and Land, with all Commons, Profits, Ec, thereunto appertaining, or uſed 
or enjoyed with the ſaid Meſſuage, this Grant of the Common is good ; 
for tho *twas not Common in the Purchaſer's Hands, yer *tis Quaſi 
Common uſed therewith ; and tho' *ris not the ſame Common as Was 
vſed before, yet 'tis the Iike Common, Cro. E. 570. Pl. 6. Tr. 39. Eliz. 
B. R. per 2. J. Bradſhaw v. Eyre. | | | 5 | 

4. It a Copyhold Meſſuage, ro which Common in the Demeſnes of 2 And. 168. 
the Lord belongs e/cheats, and the Lord grants it per nomina c. Commu- Pl. 91. S. C. 
niarum quarumcunque ditto Meſuag io five Tenemento &c. ſpectant' five in ali- ee * 
quo modo pertinent” vel cum eodem Meſuag* dimiſſo uſtat' Adjudged, that e 
this enures as a new Grant of the ſame Common, tho? the ancient Com- 
mon, which was by Preſcription, was determined by the Unity of Poſ- 
ſellion in the Lord. Cro. E. 94. pl. 40. Mich. 42 and 43 Eliz. C. B. 
Worledge v. Kingſwell. | * 6 

5. A. ſeiſed ot a Manor in which was a Cuſtom, that every Tenant for 2. Brownl. 
Years ot an ancient Tenement, and Cloſe within the ſaid Manor, ſhould 2 Sy 
have Common ot Turbary &c. in the Lord's Waſte, becomes ſeiſed like- the Meſſage 
wiſe of an ancient Tenement and Cloſe which had been Parcel of the and Cloſe 
laid Mannor ; and the Lord being ſo ſeiſed of the Inheritance of the Tene- Fame intothe 
ment, and Cloſe, and alſo of the Manor, granted the Tenement and Ho and 
Cloſe to B. for a Jerm, with all Commons Appurtenant to the ſaid Meſſuage that atter- 


and Cloſe. It was held by 4 Juſtices, that the Common paſſed. Bulſt. wards he 

| | granted it to 
TO | | | S. in Fee, 
and that J. S. bargained and ſold to J. N. with all Commons, Profits, &c. uſed, occupied and per- 
taining to, &c, and after granted the Waſte to another; and that it was conceived by all, but Williams 


J. that the Leſſee for Years (by which he muſt mean J. N. for he ſaid nothing before of any Leaſe 


| for Years] ſhould have Common, but that they did not give any abſolute Opinion as to that, 


8 — 


— * F * 


— 


(G. a) Suſpended, 


. One takes a Leaſe of one Acre, Part of the Land out of which 8 Rep. 79. a 
his Common is ifluing, his whole Common is ſuſpended. 9. Rep. Ly Þ 

. X | P. per Cur. 

135. a. in a Nota of the Reporter and cites 11. H. 6. 22. a. b. in Wild's 

2. Where a Commoner diſſeiſes the Lord of the Soil, his Common is ſuſ- Caſe.—8 P. 
pended tor the Time, and when the Lord re-enters he ſhall have Treſs Arg, Goldsb. | 

paſs tor the fame Treſpaſs, and the Commoner has loſt his Com- 14. in Pl. &. 
mon during this Time. Br. Common. pl. 12. cites 16. H. J. 11. 


(H. a) Appendant. Pleadings. 


1. SSISE of Common of Paſture in F. appendant to his Franktene- Br. Com- 
| ment in C. and made Plaint of Common in 200 Acres of Land, moner. pl. 17. 


100 Acres of Meadow, and 100 Acres Wood, viz. in the third Part of the ces 8. C. 


Land for all the Near, and in 2 Parts from the Time that the Grain is cut 
and carry'd away till it be reſown ; and ſo of the Reſidue, &c. with all 
Manner of Beaſts. Br. Plaint. pl. 28. cites 11 Aſſ. 5. 
2. In Aſſiſe the Plaint was of Common with all Manner of Beaſts ; per 
Fiſher. Gcats and Geeſe are not Beaſts 3 Common; Judgment ot Plaint, 
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& non allocatur ; the Reaſon ſeems ro be becauſe it thall be inteaded 
Beats which are commonable, Br. Common. pl. 42. cites 25 All. 8. 

3. In Action of Common appendant, it is a good Title, that I and 
thoſe whoſe Eftate, &c. have been ſciſe Time our of Mind as appendant. 
Br. Preſcription, pl. 51. cites 31. Atl. 23. 


This ſhould | 4. Alſiſe of Common in an Acre of Land from Michaelmas to Candle- 
* ar mas; it the Land be not ſown; and it it be ſown before Candlemas, then 


of Common trom Mich. till the Land be ſown, with all Manner of 
Beaſts; Finch ſaid, Aſſiſa non; for be has there, of antient Time, a Houſe 
and 40 Acres of Land, and that which the Plaintiff calls an Acre of Land 
is only a Rood of Land joining to his Houſe 3 and becauſe his Houſe was 
too ſtrait for his Dwelling and his Necetlaries to his Eſtate, he incloſed 
the Rood of Land, and upon Part built a Houſe neceſſary to his Eſtate, viz. 
2 Granges, and 2 pigeon- Houſes, and ot the Remainder made a Curte- 
lege, and demanded judgment it Aſſiſe, and was compelled to ſpew bow 


much was built upon, and how much was Curtelage, who ſaid that the 


Moiety to the oue and the reſt to the other; rhe Plaintiff ſaid that this 
is an Acre, and alſo that there is a Chace and Re-chace of Beaſts from 
the Vill, and that the Houſe was large enough for the Franktenement 
which he had in the fame Vill; and the [ſue was, whether it was inclo- 
ſed for Neceſſity or not, and not whether he had ſufficient whereot beſore 
for his Franktenement there; for this is warranted by the Statute, that 
tor Neceſſity he may do it of his Soil. We. 2. 46, which ſpeaks of 
Augmentation of Court neceſſary, or Curtelage; quære if a Man may 
incloſe Land where there is a common Way © it ſeems that he may, leaving 
Paſſage there. Br. Common. pl. 25. cites 32 Aﬀ 7. e 
9 In Treſpaſs, if the Defendant juftifies for Common appendant in the ſame 
Place, it is no Plea for the Plaintitf that this is His Several, Priſt, &c. 
but ought to ſay further ab/que hoc, that he had Common there Modo & 
Forma; Quod Nota; Per Judicium. Br. Traverſe per, &c. pl. 42. cites 
Heath's Max. TS 6. In Treſpaſs in the County of G. the Defendant juſtified, becauſe he 
71. cites 8. C. , Villein of the Prior of M. and that the ſaid Prior and his Predeceſſors, 
Lime out of Mind, have had Common in the Place, &c. appendant to the 
Land in the County of W. for them and their Tenants at Will and Villeins, 
by which he uſed the Common, &c. and the Plaintiff ſaid that his Several 


Soil, Priſt, &c. & non allocatur, without traverſing abſque hoc that 


the other has Common there prout, &c. by which he traverſed accord- 
ingly ; Quod Nota. Br. Replication. pl. 11. cites 49 E- 3. 19. 


7. In Replevin, the Detendant avow'd, becauſe in the Place where 


&c. the Defendant and certain others, after the Hay is cut and carry'd a- 
way, ought to have Common there; but by Cuſtom there uſed none of them 
ought to have Common there till the Lord has firſt enter d into the Common 
with his Beaſts; and the Biſhop of L. is Lord of the Manor within 
which the Place is, &c. and becauſe the Plaintiff had enter'd there to 
common before that the Lord had enter'd with his Beaſts, he avow'd 


the taking; and per tot. Cur. this cannot be a Cuſtom ; for if the Lord 


will not enter, it is not reaſonable that the Commoner ſhould loſe his 
Common. Br. Cuſtoms, pl. 12. cites 2 H. 4. 24. 


8. In Quo Fare it is a good Plea, that the Plaintiff has nothing in the 


Land to which he claims the Common ; Quod Nota bene. Br. Droit de 
rect. pl. 45. cites ) H. 4 12. „ „ 

Br. Common. 9. In Treſpaſs, a Man need not preſcribe in Common appendant, bur 

2 * cites ſhall ſay that he is ſeiſed of an Acre of Land, &c. to which he has Com- 


For if be pre- Non appendant there, by which he put in his Beaſts. &c. Per Cur, Br. 
= ſcribes, it | : | | 


Preſcription, pl. 30. cires 4 H. 6. 13. 
tended that be claims it by the Preſcription, and not as appendant ; Quod Nota Br. Preſcription, pl. 30. 


Cites 4 H. 6. 13. 


to. Entry 


. 
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10. Entry in Nature of Affiſe ; the Defendant claim'd Common, by which 
he uſed the Common; abſgue hoc, that he claimed any thing in the Land, 
unleſs the Common; & abfque hoc, that he has any other Poſfofon or Eſtate 
in the Land; and permitted; but the Plaintiff imparl'd. Br. Traverſe, 
per, &c. pl. 66. cites 8 H. 6. 33. | oy ek 

11. If a Man brings Aſſiſe de Libero Tenemento, and makes his Plaint 
cf Common of Paſture, the Writ ſhall abate ; for the Writ ſhall be of Com- 


mon of Paſture 3 Per Paſton. But Brook ſays Quære legem of the Writ 
of Common of Paſture. Br. Common. pl. 48. cites 11 H. 6. 22. 


12. Note, by the King's Attorney, where a Thing flands with Com- 
mon right, as in the Caſe of Common appendant, it is ſufficient to ſay that 


he has Common for ſo many Beaſts, without alleging Preſcription ; but o- 
therwiſe in Caſe of Common appurtenant, which is againſt Common Right. 


Lat. $8. cites 18 H. 6. 25. „„ 
13. He who jafifes tor Common appendant need not preſcribe in it 
alſo. Br. Common. pl 35. cites 21 H. 6. 10. ES 
14. In Treſpaſs *twas admitted a good Bar, that the Plaintiff [Defend- Br. Treſpaſs. 

ant] is ſeiſed of ſuch an Acre, and that he and all thoſe whoſe Eſtate, Oc. pl. 4 cites 
have had Common in the Place where the Treſpaſs is ſuppoſed, &c. Time 8. C 
out of Mind; per quod he uſed his Common, which is the fame Treſpaſs, 
&c. without * Appendancy or otherwiſe, and yet 't was faid that 
in Aſiiſe thereof, or by way of Title, tis otherwiſe for there he muſt 
ſhew certainly; note the Diverſity. Br. Titles. pl. 2. cites 33 H. 6. 32. 

15. Treſpaſs of Trees cut, the Defendant preſcribed there for him and 
Vis Tenants at Will in his Manor of B. to take Eftovers in B. to enter the 
Place where, &c. to repair ancient Hedges within the ſame Manor, and 
to burn in Halls, Chambers, Kitchens and Ovens in the ſame Manor, and 
ſaid that he took the Trees at the Time, &c. to burn within the ſame 


Manor, &c. Per Fairfax, he ought to ew a certain Place where he burnt 
them, tor this can't be in a new-builrt Place, & non allocatur ; tor he 


may burn it in any Place within the Manor, and if he burns them ot her- 
wiſe than be ought, this may come in Iſſue by ſhewing of the other Party; 


bur by all the Juſtices, it he juſtifies ro mend Hedges of the Manor, he 


ſhall ſhew certain what Hedge he amended ; tor Iſſue may come of ir, whe- 

ther the Hedge was ſufficiently repaired or not at the Time, &c. Br. 
Common. pl. 31. (30) cites 7 E. 4. 2y. 5 1 
16 In 'Treſpais the Detendant juſtified, becauſe he, and all thoſe -_ in ſome 
whoſe Ettate he has in ſuch Lands, have had Common appendant to the C he 


« : | x ought to ſ- 
ſaid Land in the Place where, &c. with all Manner ot Beaſts Levant 4 "i 1 


and Couchant upon the ſame Land, by which, &c. Per Fairfax, this tho/e whoſe 


is Common appurtenant; for if it be Common appendant he ſhall not 2 — 
have Common with all Manner of Beaſts; Per Littleton, it is a good % 


Plea, that ſuch a one whoſe Eſtate, &c. have had Common, &c. who leaſed mmon for 


them and 


to the Defendant at Will, 7 which he put in his Beaſts, &c. as well as their Tenants 
Tenant for Years, &c. Br. Common, pl. 12. cites 9 E 4% as Wh — 


pl. 12. cites 9 E. 4. 3. 


As if I have a 1/anor in which have been Tenants at Will, Time out of Mind, who have uſed Com- 


mon in Rightof the Lords of the Manor, &c. in this Caſe he cannot ſay that he and all thoſe whoſe 


Eſtate he has have had Common; tor this was not uſed by them but by the Tenants at Will, Ibid. 


17. Where one juſtifies as Servant to ſeveral Defendants, this ought to Ai, in Treſ. 
be ſeverally likewiſe, viz. ſo many Beaſts for the one, and ſo many Beaſts E 
for the other, & ſic de ſingulis. Br. Common. pl. 9. cites 15 H. 7. 10. Est * 


| | | | | : „„ Defendant 
ſays that A. G. has Common there, and B. the like, and C. the like, and he, as their Servant, and by their 


Command, put in the Beaſts, this is double; Per Cur. But if he ſays that he put in 2 Beaſts for A. 


and 3 for #: and the reſt for C. this is a good Plea, and is not double; per Cur. Br. Double pf pl. 
39. Cites C. 55 | 3 95 | TS 5 


18. In 
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but S. P. does whoſe Eſtate he hath in 40 Acres, have had Common tor all Manner of 


18. In Treſpaſs, the Defendant juſtified as Commoner to dig the Land, 
to keep the Water out of the Common, and out of his own Land adjoining ; 
and by the beſt Opinion it is double. Quere. Br. double. pl. 111. cites 
; HM: N 
Thel. Dig. 19. If one has an Aſiſe of Common and pending the Writ he uſes the 
188. Lib.12. Common, the Writ ſhall abate ; but it the Cattle eſcape into the Land, 
N it ſhall not abate the Writ, altho' they feed there. F. N. B. 180. (M). 
AT zz. S P. 20. In Aſſiſe of Common, all the Tenants of the Land, out of which the 
| mmon is, ought to be named. F. N. B. 180. (L.) 

21. If the Common be apportion'd by the Purchaſe of Part, and an 
 Aſiſe is brought, the Tertenant of the Land charged with the Reſidue of 
the Common, (hall only be named; relolv'd. 4. Rep. 38. a. Mich. 26 & 
27 Eliz. B. R. in Tirringham's Cafe. TY | 
22. There needs no Preſcription tor Common Appendant, becauſe ſuch 
Common is of common Right, and commences by Operation of Law 
in favour of Tillage. Per Cur. 4. Rep. 37. a. Mich. 26 & 27. Eliz, 
B. R. in Tirringham's Caſe. 3 
And 159. pl. 23. In Replevin, the Defendants made Conuſance as Bailiffs to G. B. 
203. S. C. Damage- feaſant, the Plaintiff replied, and preſcribed, that he and all thiſe 


Eb Cattle in 6 Acres, whereof the Place where, &c. is Parcel; the Deten- 


53. pl. 4.S.C. dants rejoin'd, that the Plaintiff had Common in 40 Acres, whereof the 
but S. P. does 6 Acres are Parcel, and that betore the taking, Ec. the Plaintiit had 
not appear. purchaſed two Acres Parcel of the 40 Acres, by which the Common was 
Extinct; and upon demurrer it it was argued, that the Common tor the 
6 Acres ſhall be intended Common in 6 Acres only; for Common in 40 
Acres cannot be intended the Common in 6 Acres; and the whole Court 
was clear of Opinion, that this Rejoinder was not good without a Tra- 
verſe (viz) abſque hoc, that he had Common in 40 Acres, of which the 6 
Acres are Parcel. Le. 43. pl. 56. Mich. 28 and 29. Eliz. C. B. 
Kimpton v. Bellam ie. I, | e 
24. If the Husband ſeifed in Right of his Wife pleads, that he and al!“ 
thoſe whoſe Eftate they had, have uſed to have a Common Appendant; 
Per Cur. that is naughr, for the Eſtate is in the Wife; but he ought to 
have pleaded, that he and his Wife, and all thoſe whoſe Eſtates the 
Wife on of whoſe Eſtates they have, &c. Noy. 66, 67. God bolt 
v. Mallet. ü | 
2285. Plaintiff counted that the Defendant put in his Beaſts, &c. The Jury 
found, that he did not put them in, but that they came in by Eſcape ; 
yet the Plaintiff ſhall have Judgment; For the Feeding ofthe Grais is 
the Subſtance, adjudged. 9. Rep. 113. b. cited per Cur. as Hill 5. Jac. 
C. B. Ingland v. Crogate. „ 5 „ 
286. A. Seiſed of 2 Yards Land to which Common was Appurtenant, for 4 
Beaſts, 2 Horſes and 60 Sheep, demiſed divers Parcels ot the 2 Yard-lands 
to J. 8. and R. 8. for goo Tears, who entered and were poſſeſſed. In 
Replevin A. preſcribed, that the Place where was Part of the Common, 
and that he was and is ſeiſed of 2 Vard Land, and that he and all thoſe 
Whoſe Eſtates, &c. The Avowant traverſed the Preſcription, and upon 
the finding the whole Matter as before, it was adjudged for the Plain- 
tiff; for the Preſcription had been true, tho A. had demiſed all the 2 
Yard Lands, for he is ſeiſed in his Demeſne as of Fee of the Freehold 
of them, to which, &c. and the Inheritance and Freehold of the Com- 
mon, after the Years ended, is Appendant to the Lands, and fo the 
Iſſue found for the Detendant; and had the Avowant not traverſed the 
Preſcription, but pleaded the Leaſe, yet that would not have ſuſpended 
or diſcharged the Common; tor in ſuch Caſe, each ſhould have common 
| Rarably, ſo as the Common be not ſurcharged. 13. Rep. 65. Hill. 7 
Jac, C. B. Morſe v. Webb, | 


27. There 
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here the Defendant had juſtified the Treſpaſs with Cattle, and yet he 
has nor confeſied it or ſaid any thing to that Purpoſe ; ſo that his Plea a; not mo- 
being ill in part is ill in all, ſuch an entire Plea not being dividable; ved. 


tiff. Saund. 27. Mich. 18 Car. 2. Mancheſter ( 


Hill. 1671. Walker v. Miller. 
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27. There is no Difference when the Preſcription is for Cuttle levant and 
couchant, and for a certain Number of Cattle levant and couchant ; but 
when the Preſcription is for Common Appurtenant to Land, without al- 


ledeing, that it 1s for Cattle levant and couchant, there a certain Number of 


the Cattle ought to be expreſſed, which are intended by the Law to be 


| levant and couchant. 13 Rep. 66. Hill. 7 Jac. C. B. Morſe v. Webb. 


28. A Man preſcrives to have Common i 100 Acres, and ſheus, that 
he put his Cattle in 3 Acres, without ſaying, that thoſe 3 Acres are Parcel 
of the 100, yer good; and Hitcham ſaid, that fo it was adjudged in this 
Court. Helt. 137). Paſch. 5 Car. C. B. in Moor's Caſe. . 

29. A Man alledged a Cuſtom to put in his Horfes, &c. and the Cuſtom 
was tor Horſes and Cows, and adjudged good, cited by Richardſon as 


a Huntingtonſhire Caſe. Hetl. 137. Paſch. 5 Car. C. B. in Moor's 
Cale. , | 2 


30. In Treſpaſs, &c. the Deſendant pleaded, that A. and his Wife were 
ſeiſed of the Manor of C. and of a Parcel of Land containing 42 Acres, 
and of a Meſſuage and 2 Yards Land parcel of the ſaid Manor in the 
Right of his Wile for Lite, the Remainder to, J. S. and that they all 
joined in a Fine of the ſaid M.ſſuage and 2 Tard Lands to the Defendant 
and his Heirs, and turther, by the ſaid Fine, granted him Common for 4, 


Horſes, 5 Beafts &c. inthe ſaid Manor and Lands, and that he put in his 


Cartle to uſe the Common ; It was objected, that the Plea was not 


good, becauſe he doth act plead, that it was IWaſte or Common; But Berk- 


ley and Crooke held the Plea good, and that by the Plea, as the Fine 
is, he may claim Common in any Part of the Manor; tor there is not 
any Reſtraint to the Waſts or Commons, but it is granted generally 
in his Manor; and tor that Point they agreed (cæteris Jultictariis ab— 


ſentibus) to give Judgment for the Detendant ; But for another Part, 


wherein the Leſſee preſcribed to have Common it was clearly ill, it was 


adjudged for the Plaintitt. Cro. C. 599. pl. 20. Mich. 16 Car. B. R. 


S:ringer's Caſe, 8 0 | TT | 3 
31. Treſpaſs for breaking his Cloſe, &c. treading down his Graſs, and Nd. she 
feeding it with Cattle; the Deſendaut, as to breaking the Cloſe, pleads ok 
Not guilty ; and as to the Reit he pleads in Bar, that Sir T. B. was Counſel with 
ſeiſed of the Manor ot W. and preſcribes in Sir T. B. for Common in the Plaintiff, 
the Place where, &c. for all his commonable Cattle levant and couchant, _ eg 
&c. and faith, that the ſaid Sir T. B. did appoint the Defendant to take —_ 2 
care of His Cattle put into the ſaid Cloſe ; and turcher, that the ſaid Sir Z. B. Fault in the 
cauſed ſeveral of his commonablc Cattle to le put therein, whereupon the De- Plea, becauſe 
fendant catered wntothe ſaid Clejeto fre that they had no Damage, and in entering " _—_ 550 0 
he tred down the Graſs there, which is the ſame Reſidue of the Treſpaſs ; ie Cute 
and upon Demurrer to this Plea it was adjudged to be ill, becauſe the gere Levant 
Detendanrt did not (bew, that thoſe were his own Cattle, or that he put and Cou- 


them into this Cloſe, tor otherwiſe he cannot be guilty of a Treſpaſs ; and Cay te 
but that this 


and of that Opinion was the whole Court, and r N tor the Plain- 
{arl) v. Veal. | 
32. Commoner brought an Action tor incloting and depriving him of 
his Common; and ſets for the Cisſtom, that for 2 Years, when the Land 


ted to be ſerved, he had Common frem the Time that the Corn was reaped, 


quorſq. reſeminaretur, and every third Year, when the Land uſed to lie fal- 


' tow, he had Common per totum Annum. It happened the Land was net 


ſowed in ſeven Tears or mere, the Queſtion was, What Common the Party 
might claim? (and by Hale) he had Right ro put in his Cattle per to- 
tum tempus that it was not ſowed ; for when his Cattle were in, he was 
not bound to take them out quouſque reſeminaretur; and if the Owner 
did not ſow it, he might continue his Cattle. Freem. Rep. 23. pl. 31. 


H _ . 23. It 
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33. It was held, that a Man may ig putting in his Cattle has Fice 

Ly a Licence, without ſaying it was by Deed ; but if it be a Licence to 

put in his Cattle for à certain Time, it muſt be by Deed, for that is tan- 

tamount to a Grant oft Common. Freem. Rep. 190. pl. 194. C. B. Smith 

| v. Fetherwell, . F AS ws 

Freon, Rep. 34. In Caſe brought I) a Commoner againſt a Stranger, for putting his 

£24, Cattle into the Common per quod Communiam in tam amplo modo habere 

Fetherwell non potuit, the Detendant pleads a Licence from the Lord to put his Cattle 
d. C. held ac- there, but dces not aver there is ſufficient Common left for the Commoners, and 

— - therefore adjudged no good Plea; and tho' it was objected, that the 
Schon upen Plaintiff might reply and ſhew that there was not enough, yet it was 
the Caſe ly the agreed that he need not, the Declaration as to that being full enough, and 
Commoner a- it being the very Gilt of the Action, the Detendant ſhould have pleaded 


| fainſt the it. 2 Mod. 6. Hill. 26 & 2 Car. 2. C. B. Smith v. Feverel. 


Lord, the | | | | 
Plaintiff muſt particularly ſhew the Surcharge. 2. Mod. 5. per Curiam in S. C. 


35. A Commoner brought an Action upon the Caſe for eating up his 
Common, and declar'd, that he was ſeiſed of Black-acre to which he had 
Common Appendant, &c. Exception was taken, becauſe he did ot ſhew 
what Title, or what ate he had to or in Black-acre ; but it was over- 
ruled, for that it was bur a Poſſeſſory Action, and his Seiſin of Black- 
acre but Inducement, Freem. Rep. 458. pl. 624. Mich. 1677. Anon. 
36. Adjudged, that if a Man has Common for a certain Number of Cattle 
belonging to a Yard-Land, he need nor ſay Levant upon the Yard-Land ; 
ſed aliter, it it were for a Common ſans Number. 2 Mod. 185. Hill. 
. 28 and 29 Car. 2. B. R. Stevens v. Auſtin. 5 5 
Lev. 104. 37. In Replevin, the Defendant avowed for Damage feaſant on his 
e v. Common ; and upon a Demurrer to his Avowry it was adjudged not 
as * 8 good, becauſe he did not ſhet, ſome particular Damage to him{clf, or that 
Cir 2. C B he could have his Common in tam amplo modo quo debuit & conſuevir ; 
and tho'2 for a Commoner cannot juſtity ro diſtrain the Beaſt ot a Stranger, with- 
Prehidents out ſhewing how he is damnified in his Common. 3 Salk. 94. pl. 9. 
2 Wool ſton v. Slater. | 


of Raſtal's | | | EE | 
Entries; and the other out of Coke's Entries to the contrary, that the Court took no Regard to them, 


they being without Argument, and they took the Law to be all one in Avowry as in Actions on the 
'afe, that Commoners cannot diſtrain any more than they can have Action on the Cale, without alle- 
e, th 1 7 | : 
ging, that he is damaged in the Common. „ | 


Skinn. 137. 38. In Replevin ſor 6 Cows, the Defendant avows for Damage feaſant, 
pl. 3. Mol. Plaintiff replies a ſeiſin of certain Lands, and a Right to Common of Paſ- 
Jicon v. Tre- 7 6 | 
vitian S. C. ture for Beaſts levant and couchant on thoſe Lands; and thoſe 6 Cows be- 
adjudg'd for ing his Cattle, and levant and couchant there, he put them in, &c. 
the Defend- Detendant rejvins with an abſque hoc, that thoſe were the proper Cattle of 
ant. the Plaintiff levant and couchant on thoſe his Lands ; Demurrer thereto ; 
the Court held the Traverſe good, and the Judgment was for the A- 


vowant. 2 Show. 328, 329. pl. 337. Mich. 35 Car. 2. B. R. Manne- 


| ton v. Trevilian 33 | 8 | 
And in ſuch 39. In Caſe againſt J. S. ſor putting his Cattle into the Common, 
an Action Snfficiency of the Common, whether the Commoner has ſufficient or nor, 


2 = ts traverſable, it pleaded ſo by the Detendant ; bur Caſe, Cc. again/t the 


Surcharge Lord too will lie, ift he overcharge the Common, at the Suit ot a Com- 
muſt be par- moner; but the Lord may put into the Common Beaſts of Warren as 
ticularly ſet well as other Beaſts, 1 Lutw. 101. 10). Hill. 6 W. 3. Haſard v. 


forth, that 
forth, that Cantrell. 


holder could | rs | | | 
not enjoy his Common; bet the Plaimiff need not ſhew the Surcharge particularly againſt a Stranger. 
2 Mod. 6. 5. Hill. 26 & 2) Car. 2 C. B Smith v. Feverell — Freem. Rep. 190. pl. 194. S. C. 
Held that in Action for putting in Cattle whereby he could not enjoy his Common in tam amplo, &c. 
and the Defendant pleads the Licence of the Lord, he ought to aver that there was ſuthcicn: Common 
lefe. | 1 | | | 


40. Common 
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the other, (i. e.) it is not fo formal, and Uncertainties are always help'd 


is Common Appendant, or does he claim the Common as for Beaſts lewant 
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40. Common was claim'd thus, viz. a tempore Fractionis Campi (it be- 
ing a Common Field) ati! K. Alter Verdict tor the Plaintiff, it was 
moved to be inſenſible and uncertain what Common was here claim'd ; 
and though a Fractione Campi may be an Expreſſion in the Country, yet 


the Law knows not the Meaning ot it, and Holt Ch. J. was of that O- 


pinion, but Gould J. held it well after Verdict, though it had been ill 
on Demurrer; but Holt Ch. J. ſaid, the Verdict cannot aid a Thing 
unintelligible; for it has only found the Common as the Plaintiff has 
> aps as adjornatur. Ld. Raym. Rep, 645. Hill. 13 W. 3. Hock- 
ley v. Lamb. X | Pg |: 
0 In 7 againſt a Commoner, he may plead Not Guilty, and give 
ommon in Evidence, cited by Holt Ch. J. ro have been fo 
held; but he ſaid he cannot think fo, but he ought to plead ſpecially, 
and thew his Title; otherwiſe of the Lord of the Waſte, he may plead 


Not Guilty and give his Title in Evidence. 2 Ld. Raym. Rep. 1134. 


Paſch. 4 Annæ, in Caſe of Winton Mayor v. Wilks. 

42. A Man that c/aims Common in another Man's Land muſt ſet forth a 
Title; but one that is in Poſſeſſion need not fer out a Title. 11 Mod. 
53. pl. 29. Paſch. 4 Annæ, B. R. Anon. | 

43. Replevin ; the Detendant avowed for Damage feaſant in 100 Acris '© Mod.184. 
Terre Parcel Communie Paſture &%c. bur becauſe it was not ſet forth that 3 he 
he could not otherwiſe enjoy his Common, judgment was againſt him; for 8. C. — 
without a particular Damage, a Commoner cannot diſtrain the Cattle urged, that 
of a Stranger, nor can he have an Action upon the Caſe, Without ſaying the Word 


that he could not otherwiſe enjoy his Common. And here it was held, Communia 


els gPagh - s 1 ſionifhed not 
that Communia did include the Place in which &c. ſo that it this be the © Pens, 


Senſe ot the Word in ny Caſe, it ſhall be here ſo intended after a Ver- but the Right 
dict; the ſame Anſwer ſerves as to the Word Terra, and it thews that of Common- 


8 i : * ieh; | 10 ing, and a 
it is taken in the Senſe of the Word, which 1s not ſo proper and ſtrict as Righ bein _ 
: a Thing of 

by a Verdict. Trin. & Mich. 12 Ann. B. R. Jackſon v. Laverack. an incorpo- 

| 3 | REL | real Nature, 
was no more capable of being incloſed than a Rent, but [in the Margin ſays, that] Judgment in C. B. 
was affirmed, becauſe the Word Communia uſed in the Declaration does in Common Parlance, and in 
Acts of Parliament fignify a Common, though in legal Proceedings it is generally uſed for an Incor- 
poreal Right. 5 | | N „ 


** - 


(I. a) In Gross, We. Pleadings 


I. I Treſpaſs, the Defendant juſtified for Common Appendant by Pre. 
ſcription, The Plaintiff faid, that De ſon tort Demeſne, abſque 


hoc that the Deſendant had Common there, and fo to Iſſue without Ar- 
gSument. Br, De ſon tort, &c. pl. 43. cites 22 Aſſ. 42. 


2. Aſſiſe of Common by the Parſon of D. and made his Plaint of 
mmon in Groſs, and that he and his Predeceſſors, Parſons, have been 


 ſeiſed of Land, &c. The Defendant ſaid, that Never ſeiſed as in Groſs, 


and if &c. ſeiſed as Appendant at his Will, and it was accepted for a 


good Plea. Br. Common, pl. 44. cites 33 All; 9. 


3. Treſpaſs of trampling his Graſs; Moile faid, that the Defendant 
ig ſeiſed of ſuch a Houſe, and he and all thoſe whoſe Eſtate he has in the 
Houſe, have had Common in the Place where &c. Time out of Mind, tor 
20 Beaſts, by which he put in 12 Beaſts to uſe the Common. Judgment 


Kc. Per Newton, the Preſcription is not good; for he ought ro claim as 


Common Appendant, or Common in Groſs, and he does not ſhew that this 


and 


— * —_— LE 22 a ———_— 1 r +. x, 8 
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Common 


th. 


and courhant upon the ſaid Houle, or that he ought to have Common by 
reaſon of the ſaid Houſe, and he cannot claim as Common in Groſs, it he 
does not ſay that ſuch a one, and all his Anceſtors have had ſuch Com- 
mon Time out of Mind in the ſaid Soil, who has granted to the Defen- 
dant the Common. Br. Preſcription, pl. 26. cites 22 H. 6. 42. 


4. In Treſpaſs for depaſturing his Cloſe with Sheep, &c. the Defen- | 


dant juſtificd, for that the Prior of D. was ſciſed in Fee of Bl. Acre in D. 


and of the Paſturage in the Place aforeſaid for all Sheep levaut and couchant 


in Bl. Acre at all Times in the Year. After judgment for the Deten- 


dant, it was aſlign'd tor Error, that the Detendant did not intitle the Prior 
to this Common, either by Grant or Preſcription, and this being a Prot 


 Apprender in alieno ſolo, none can intitle himſelt by the Courſe of the 


Common Law, but by one of thoſe Means, and this Paſturage is only 
in Nature of Common. But it was anſwered, and the Court inclined, 


that tho? Paſturage claimed tor Sheep levant and couchant upon the 
Defendant's Land is Common Appendant, and cannot be ſevered from 


the Soil by Grant, and then to preſcribe for it is not good; But rho? 


it be not good at Common Law, yer the Statute 31 H. 8. makes it good 
by pleading, that the Prior was ſeiſed thereof in Fee at the Time of the Diſ- 
ſolution. Cro. C. 542. pl. J. Paſch. 15 Car. B. R. Daniel v. the Earl of 


Hertford. 


—_—_——— 


* —— - 
—— 0 : — 


(K a) Preſcription. Pleadings. 


I. 1 of feeding his Grafs ; the Defendant ſaid, that he and his 


Predecettors have had and uſed Common in the Place &c. as ap— 


purtenant to a Houſe and 100 Acres of Land in H. Time out of Mind. 
The Plaintiff ſaid, that the Place is his ſeveral, abſque hoc that the De- 
fendant and his Predeceſſors ever had Common there appurtenant to their 


Franktenement in H. Meado & Forma, and becauſe this Traverſe goes whe— 


ther he had Common there or not, which zs to the Right, as in Quo jure, 


where this Action is to try the Poſſeſſion, Thorp drove him to try rhe 


Uſage, by which the Plaintitt travers'd the Ulage ; Quod Nota. Br. 


Traverſe per &c. pl. 169. cites 22 All. 63. 


2. In Ailiſe of Common of Paſture appendant &c. the Defendant ſaid, 


that the Vill of D. where he claims Common, and the Vill of C. to which he 


claims it, do not intercommon, by which the Plaintiff preſcrib'd, and good, 


and Iilue may be taken in Aſſiſe upon the Preſcription. br. Pretcrip- 
tion, pl go.cites 30 All. 42. | TE 

3. In Treſpaſs, Commoner juftified the taking of Beaſts by Cuſtom, be- 
cauſe the Cuſtom is, that none ſhall put his Beaſts there after the Corn cut 


and carried away till Mich. and becauſe the Plaintiff put his Beaſts | 


there he took them, &c. and ſaid, that he was Lord of the Vill, and 


the other ſaid, that the Uſage extends as well to the Lord as to other Men, 


and the others e contra. Br. Cuſtoms, pl. 9. cites 46 E. 3. 23. 


4. Where the Defendant ju/frfies for Common, by Preſcription, for all 


Manner of Beaſts, it is no Replication, that he has Common there for all 


Beaſts except Sheep and Hogs, bur ſhall traverſe alſo, abſque hoc, that he 


has Common with all Manner of Beaſts modo & tormo, &c. Br. Tra- 
verſe, &c. pl. 148. cites 14 H. 6. 6. — ; L FA 


Bendl. 74 pl. F. It a Man has Common in a Waſte for 100 Sheep, as appurtenant to a 
116. Mich. 5 Houſe and certain Land, and after purchaſes another Houſe and Land, to 


and 6. P & 
NI. the S. C. 


which is Common Appurtenant for another 100 Sheep by Preſcription, he mult 


held accord- in Pleading make 2 ſeceral Preſcripticns to the {aid ſeveral Honſes and 
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pl. 22. Paſch. 39 Eliz. C. B. Lovelace v. Reignolds. 


1 Common. al 


Lids tor the 200 Sheep, and not join them both together, for they 
are 2 diſtinct Commons. D. 264. a. pl. 59. Trin. 4 & 5 P. & M. Bat- 
ker v Mordantr. 9 

6. It A. ſeiſed of 20 Acres, to which Common is appendant, infeoffs B. of 
10 Acres, and B. is to preſcribe, he ma/# preſcribe ſpecially, viz. to have 
Common in the whole till ſuch a Day, and then thew the Purchaſe of 
Part, and that from that Time he has put in his Beaſts into the Reſidue, 
Pro rata Portione ; per Cur. 4 Rep. 3). b. 38. a. Mich. 26 & 27 Eliz. 
B. R. in Tirringham's Caſe. e 5 8 55 e 

„ In Cafe, the Plaintiff declar'd, that tatum fuit within the Ma- Goldsb 132. 
ror, that every Copyho'der within the Manor ſhould have Common in ſuch a pl.30. Pearce 


Waite of the Lord's for two Sheep for every Acre of arable Land, and that 5; * 


Fenner 


the Defendant (the Lord ) had digged Holes and Burrows therein for Conies, ſaid, that a 
and 10 had diſturbed him of his Common; it was objected that a Pre- Copy holder 


ſcriprion by the Copyholder againſt the Lord is not allowable ; but the Mah not pre- 


ſcribe but 


Court held the Preſcription was good, for where the Preſcription is 4-18 Right of 


gainſt the Lord himſelſ, there it zs to be laid by way of Uſage; otherwiſe his Lord, 


where he preſcribes againlt a Stranger, there the Preſcription ought to but in this 
be alleged in the Lord. Cro. E. 390. pl. 12. Paſch. 3) Eliz, B. R. Caſe the 


Lord 
Pearce v. Bacon. Tempore 


| | Eh | | being Party 
to the Action, he doubted whether this will alter the Action; but per Glanvile, tho' the Copy holder 
cannot preſcribe but in Right of his Lord, yet by way of Ulage as this Caſe is, it has been adjudged 
that he may make his Title, | Bo | 1 | | 


8. One preſcribed for Common; 'twas found that he had Common by There is a 
Preſcription paying a Penny 3 adjudged that this was an entire Preſcrip- Plan he- 


; 8 7 ; ' rence be- 
tion, whereot the Payment of the Penny 1s Parcel, and ought to have tucen this 


been entirely alleged. Cro. E. 546. pl. 49. Hill. 29 Eliz. C. B. 563. Caſe and a 
Qaſe adjudg- 
N 5 ed in B. K. 
where the Copy holder preſcribed to have Common in the Lord's Land, and it was traverſed and found 
that he had Common according to his Preſcription, and 'rwas further found that the Copy holders in the 
ſame Manor had ſed to pay to the Lord Pro eadem Communia unam Gallinam & quinque Ova per An- 


num, and adjudged that the Preſcription was well eue for there were 2 Preſcriptions, one for the 


Commoner, the other for the Lord, and fo *twas ſufficient for the Commoner to allege the Pre ſcrip- 
tion for the Common, and need not meddle with the other, and the finding the Preſcription on the 
Lord's Part is not material. Cro. E. 563. in the Caſe of Lovelace v. Reignolds. ME 


9. A Preſcription for the Inhabitants of the Vill of Dale to have Com- 
mon, is a void Preſcription. Arg. 2 Bultt. 87. cites it as adjudged, Trin. 
2 Jac. C. B. Tinnery v. Fiſher. | l 5 

10. In Treſpaſs, the Detendant ies for Common for all his Beaſts 
Levant and Couchant in the Place &c. by Preſcription, and put in his Cattle 
Utendo Communia. Exception was taken, that he did not aver that his 
Cattle were Levant and Couchant ; ſed non allocatur ; for the want of A- 


verment is help'd by the Statute ot Jeotails; and Judgment tor the De- 


fendant. Cro. J. 44. pl. 12. Mich. 2 Jac. B. R. France v. Tringer. 
11. Replication in Avowry preſcribed to have Common Appurtenant, but 


doth not fhew and aver, that the Cattle were Levant and Conchant upon 


the Land &c. and for that it was held to be naught by the Court; and 
Cites 15 E. 4. 32. Noy. 145. Jeffry v. Boys. 3555 a, 

12. The Cuſtom of a Manor was, that every Tenant for Years of an 2 Brownl. 
ancient Tenement and Cloſe within the ſaid Manor, ſpould have Common 229. S. C. 
of Turbary &c. An ancient Tenement and Cloſe were ſevered from the #9jproatur. | 
Manor, and the Inheritance of the ſaid Tenement &c. and alſo of the 
Manor coming to A, He granted the Meſſuage &c. to the Defendant, 
with all Commons appurtenant to the ſaid Meſſuage &c. In Treſpaſs 
tor taking Turf the Detendant pleaded, and juſtified by an Uſtatum 
Juit, that it had been there uſed Zime out of Mind, that every T 9 fer 
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Years of Ec. uſed to have Common of Turbary &c. and that the Meſſuage 
c. was an auctent Meſſuage, and the lame granted unto him with all Com- 
mons appurtenant to the ame &c. It was Clearly agreed by all the 
Court, that this Preſcription ſo laid with an U/tatum was not good, and 
Judgment was given for the Plaintifl. Bulft, 19. Hill. 7 ſac. B. R. 
Grymes v. Peacock. MN 3 ; 

13. It a Copyholder preſcribes to have Common in the Soil of F. S. he ought 
in this Caſe to preſcribe n the Name of the Lord. But it hepreſcribes to 
have Common in the Lord's Waſte, then his Preſcription is to be with a 
Uptatum flit. Per Fleming Ch. J. Bulſt. 19. Hill. J Jac. in Cafe 
ot Grymes v. Peacock LE oo 

14. Preſcription for every Hoiſpolder to have Common in alieno ſolo 
is not good, Bulſt. 183. Paſch. 10 Jac. Ordway v. Orme. £ 
Brown). 192. 15. It was inſiſted, that in pleading Common it muſt appear, that the 


Richards v. Place in quo, &c. eff infra Manerium, becauſe the Cuſtom of the Manor 


Ton Rp can't extend out of the Manor, but he ought to preſcribe in the Lord of 


lution. the Manor; Curia adviſare vult. Hob. 286. pl. 311. Trin. 16 Jac. 


Roberts v. Voung. 8 
2 Roll. Rep. 16. In Treſpaſs &c. for chaſing his Gelding, the Defendant juſtified 
173. Anon. for Damage-feaſant as in his Freehold 3 the PlaintifF replied, that he 
S. P. and . 7 „ 5 
ems to be Was ſeiſed of a Meſſuage and ſuch Lands in M. in Fee, and fo preſcribed 
§ C. and to have Common in the Place where &c. pro 25 Magnis Averiis, every 


Ii:idgman Jar after May Day, and therefore put in his Gelding to uſe his Com- 


 faid, that all mon. It was moved in arreſt of Judgment, that his Plea was not good, 


| 1 | Rag a 
e e be. becauſe uncertain What were Mag na Averia; but adjudged, that it may 
1 3 


ſides Sheep well be intended Horſes, Oxen, Kine, and other ſuch commonable 
and Year- Beaſts, which are known among the People there by ſuch common 
hebe . Phraſe, and Iſſue be join d and found, it is good enough. Cro. J. 580. 
Magna A- Pl. 10. Trin. 18 Jac. B. R. Standred v. Shoreditch. | 
verta, . | | | 955 | 

S. C. cited by 17. In Replevin, the Plaintiff preſcribed to have Common for a Meſ- 
_ a ſuage and 2 Acres of Land in a Field called W. ubicunque & poſiguam 
4 10 Blada & Herba ibidem treſentia, be cut and carried away, until the ſaid 
Treſpaſs, the Field, or any Part thereot, be reſown, and that ante tempus quo & poſt- 


Detendavt quam the Corn in the ſaid Field was cut and carried away, he put in his 


juſtified for (> ce. f 8 a 8 | 
Ds the: Cattle, &c. and becauſe he ſhewerh, that ante Tempus, and doth not 


ſant; the Jew in which Tear the Field was ſown, and the Corn carried away, nor 
Plaintiffin thews, that the Field was not reſown, nor any Part thereot, tor then it is 
his Replica- not within his Preſcription, it was adjudged tor the Detendant. Cro, 
tion preſcribes J. 63. pl. 8. Paſch. 20 Jac. B. R. Jackſon v. Bell. „ 
for Common | | 


until the Field was ſown, and after it was ſown, & poſt Blada illa meſſa until it was ſown again; and 
upon Demurrer it was faid, that this Preſcription was unreaſonable (viz.) to have Common in Land 


ſown ; but adjudged, that the Common was not claimed by this Preſcription until after the Corn 
reaped. Vent. 21. Paſch. 21 Car. B. R. Walter v. Channer. | | e 


- "And tee 18. In Caſe of Common Appendant there needs Ss Preſcription at all ; but 


fore where . . 3 ok | A. 0 
3 the Declaration is good without it. Palm. 360. Paſch. 21 Jac. B. R. 


was alleg'd Carvil v. Holt. 
in the Decla- | 


ration to be to the Scite of the Manor and other Lands, and the Plaintiff did not preſcribe for the 


other Lands, bur only in the Scite, it was adjudg'd for the Plaintiff, Palm. 360. S. C, 


346. S. C. ad- 


2 Roll. Rep. 19. In Caſe the Plaintiff declared, that Diu fuit & adhuc ſciſitus exiſtit ; 
T of an Houſe &c. and fo preſcribed, that he, and all thoſe whoſe Eftare | 


or e he had in the ſaid Houſe &c. had uſed ro have Common in the Waſte 


Grifſeil v. of L. and that the Detendant &c. made Coney-burroughs in the Waſte, 
Lec, 8. C. Dnorum quidem Premiſſorum (not ſaying Pretextu) he loſt his Common. 
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Mowing of the ſaid Corn till it were reſn, which per Bigland is a void 


Common. 31 


b —_— — . 


Alter Judgment for the Plaintiff Error was aſſigned, that Din ſeiſſtus adjudg d for 
ak 50d. tor that may b 11 Year as 40: and the Defen- 
was not good, tor that may be as well one Year as 4o ; and the Word gan fbi 
( Pretextt ) being lett out the Declaration is uncertain, both as to the 319. Greeſley 
Time and Damages; and therefore the Judgment was reverſed. Godb. v. Lea 8 P. 
347. pl. 442. Trin. 21 Jac. B. R. Lee v. Griſſel. 19 95 does not ap- 

| | | | | | ear, — [o. 
12. pl. 13. Mich, 18 Jac. C B. S. C. but S. P. does not appear —— Win, 16. Grice v. Lee: rad 19 
Jac. in C. B. S. C. Judgment niſi. . | N 


20. Caſe &c. in which the Plaintiſf declared and preſcribed for Copy- 


holders of 30 Acres to have Common in 4 Acres, for certain Beaſts, from the 


/ of Auguſt to the Feaſt of All Saints, and that he was a Copyholder of 


30 Acres; and that the Defendant on the iſt May had incloted the faid 
4 Acres &c. Atter Verdict; and it was moved in arreſt of Judgment, 


that the Plaintiff ougat to have preſcribed for Cattle Levant and Cou- 
chant ; ſed non allocatur, becauſe he had preſcribed generally. 2 Roll. 


Rep. 379. Mich. 21 Jac. B. R. Colfon v. Perry. 
21. In Caſe for the making of a Coney-burrows in Damage of his 
Common, the Plaintiff preſcribed to have Common omni Tempore Anni, and 
Mich. 21 Jac. Bickner v. Wright. | 
22. Adjudged, that a Preſcription to have Common for all his Cattle Com- 
monable is not good, becauſe he may in ſuch Caſe put in as many Beaſts 
as he will; bt a Preſcription to have Common for his Cattle Commonable, 
Levant and Couchant &c. is good. Mar. 83. pl. 137. Paſch. 17 Car. 
B. R. Say's Cale. | Fs „ | 
23. In pleading Preſcription tor Common it mult be alleged for Beaſts The Want 


ſays not ©uolibet Anno; and after Verdict adjudged good. Hutt. 71. 


' Levant and Couchant, or otherwiſe the Bar is ill, 2 Lutw. 1359. Hill. e it is ill on 


2 & 3 Jac. 2. Clerk v. Johnſton, 5 General De- 


| murrer, but 

| | f 5 .- Cured b 
Verdict. Lev. 196. Mich. 18 Car. 2. B. R. Cheadle v. Miller. — Sid. 313. pl. 29. Cheedley v. Mel- 
lor, S. C. adjudged And Levancy and Couchancy is not ſufficient without Property alſo. 2 Show. 


328. pl. 337. Mich. 35 Car. 2. B. R. Manneton v. Trevillian, —But a ſpecial Property is [it ſeems} | 


ſufficient. See 2 Show. 329. S. C. 


24. In Caſe the Plaintiff declared upon a Cuſtom of Commoning in 
ſuch a Place, the Defendant demurred, tor that the Cuſtom was not well 
laid ; tor the Plaintift declares of a Cuſtom of Commoning, pro Averiis, 
vis, pro Equis, Bobus, Equabus & Pullis, and the Word (Pullis) is of 
an uncertain Signification; for it may /ignify a Calf, a Lamb, or any other 


 goung Beaſt or Fool, and 23 Car. Segar and Dyer's Caſe was cited. The 


Court held the Exception good, and ſaid, that is uncertain what is 


meant by the Word (Pullis), and ſaid, that it the Preſcription had been 


pro omnibus Averiis, it had been good, and the viz. ſhould have been 
void; but here it is only pro Averiis ; therefore nil capiat per Billam. 


Sty. 289. Trin. 1651. B. R. Chapman v. Brook. 


25. Plaintiff preſcrib'd for all the Copyholders of BI. Acre in theManor of 
D. to have Common in A. The Defendant demurred, for that the Plain- 
tiff ſhould have preſcribed in the Lord's Name, A. being out of the Ma- 


nor; but the Truth being that A. was anciently Parcel and lately ſever'd 


by the Lord, the Court held, that this does not deſtroy the Cuſtom, but 


that the Copyholder ought to preſcribe ſpecially, that Talis Conſuetudo 
uit till ſuch a Day, and that after the Lord granted A. over c. as in 
Lutterell's Caſe on the Charge of a Corporation. Keb. 652. pl. 28. 


Hill. 15 & 16 Car. 2. B. R. Davy v. Watts. . 
26. In Treſpaſs the Defendant juſtified Damage feaſant, the Plaintiff 

preſcribes for Common, quibuiſlibet duobus Annis, that the Ground was 

ſown with Corn, in/imul concurrentibus, when it was ſown, and after the 


Pre- 
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32 Common. 


Preſcription, being as well for the Time that the Ground is ſown as 
not, fed non allocatur eſpecially the Treſpaſs being 44d in a fallow Year 
and Judgment pro Plaintiff. 2 Keb. 491. pl. 41. Paſch. 21 Car. 2. 
B. R. Chandler v. Melland. | _ 

27. 'There is a Difference in preſcribing for Common appurtenant and 
Common in groſs ſans Number in a natural Perſon. As to Common ap- 
purtenant a Man fvews his Sei/tn in Fee of the Land to which he claims his 


Common, and then ſays Hod ipſe & omnes illi quorum ſtatum ipſe habet, 


in the ſame Land de temps &c. habuit Communiam Paſture inthe Place 
where &c. pro Averiis ſuis Levant & Couchant on the Land to which &c. 
but the Preſcription for Common in Groſs is where one Jays no Sei/in of 
any Land, but ſays .®nod ipſe & omnes Anteceſſores ſui quorum Heres ipſe 
eſt de temps dont, &c. have had Common in the Place where &c. pro 0m- 


nibus averiis ſuis, without referring to any Land, and without ſaying 


Levant and Couchant, becaule there is no Land on which they may be 
Levant and Couchant, or to which the Common may be appurtenant ; 


Per Saunders Counſel. Arg. 1 Saund. 345. 346. Mich. 21 Car. 2. in 


Caſe of Mellor v. Spateman. 


Vaugh 253. 28. The cuſtomary Tenants of a Manor may allege a Cuſtom pro ſola & 
Mich. 20 An, Paſturæ in &c. quolibet Anno per totum Annum &c. but if any 
N N a enants of the Free hoid at common Law will claim any ſuch Profit or 
North. Benefit, they ought to fhew their H ſtates, and to preſcribe in the Name cf 


Coe, where the Tenant in Fee by a Que Eſtate. Arg. 2 Saund. 326. Paſch. 23 Car. 2. 


oy Fea was jn Caſe ot Hoskins v. Robins. 
that rae | 


f.echold and cuſtomary Tenants have had and enjoy'd per Conſuetudinem Maverii ſolam & ſeparalem 


Paſturam. Exception was taken that this Plea did not ſet forth the Cultom of the Manor, but impli- 
citly, and that it was a double Plea both of the Cuſtom of the Manor, and of the Claim, by realon of 
the Cuſtom, which ought to be ſeveral, and the Court ſhall judge, and not the Jury, whether the 
Ciaim be according to the Cuſtom alleged. | 


29. 'Treſpaſs ſor taking 2 Mares in B. the Defendant ſaid that the 
King was ſeiſed of B. and he took them Damage feaſant as Bailiff to 
the King. The Plaintiff replies he was an Ingabitaut of C. and that 
the Mayor and Burgeſſes of C. bad Common of Effovers of Turfs for them 


and for every Inhabitant to burn in quibuſhibet Meſſuagits ſuis. Vaughan 


laid tho? Inhabitants cannot preſcribe tor Common in their own Names, 


they may be capable of the Benefit of ſuch a Preſcription, and as this 


Preſcription is laid for the Mayor and Burgeſſes, they may preſcribe for 


them and for the Inhabitants, and that is the Direction given in 15 E. 


4. 29. by Littleton, Judgment was given tor the Plaintitt Freem. 
Rep. 135. Mich. 1673. White v. Coleman. . 
2 Jo 1489, 30. Error upon a judgment in C. B. where the PlaintiiF declared in 


S. C Judg- an Action upon the Caſe, that he had Common in the Detendanr's 


ment affirm- 


d. Lands, & habere debuit &c. The Detendant demurred, becauſe 107 


ſet out how the Plaintiff was intitled to the Common, whether by Pre- 

ſcription or othorwiſe ; notwithſtanding which Judgment in C. B. was for 

the Plaintiff, and now the ſame Matter inſiſted on for Error here, and 

the Court doubted; Adjornatur. Vent. 356. Mich. 33 Car. 2. B. R. 

Bound v. Brook ing. oe nf it, „ 

31. Preſcription in Avowry was Pro Communi Paſtura inſtead of Pro 

Communia Paſture, and adjudg'd ill. 3 Lev. 104. 105. Mich. 35 Car. 2. 

C. B. Woolton v. Salter. „„ „ 

12 Mod. 25. 32. In Treſpaſs &c. the Defendant juſtified Damage: ſeaſant; the 


ATT Plaintiff preſcribed for Common for Sheep ; the Defendant traverſed the. 
gs Car Preſcription, and the Jury found i hat the Plaintiff had Common for Sheep, 
che Common aud alſo for Cows ; it was objected that this Verdict would not maintain 


for Sheep, this Preſcription, becauſe it was larger than the Preſcription pleaded ; 
and theCom- | bs = | CL ATED aac | 


bur 
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but the Plaintiif had Judgment. 4 Mod. 89. Paſch. 4 W. & M. in B. R mon for 5 
Bridges v Saer. Cows are 
N ſeveral, diſ- 


tiact, and differert.— Show. 347. Bruges v. Steer, S. E. adjudged for the Plaintiff.—4 Mod. 89. 


7 S C. adjudg'd for the Plaintiff. : Carth. 219. Bruges v. Searle. S. C. and the Court held that it was 
| ana general Verdict for the Plaintiff, and the finding for the Cows is Surpluſage and void; beſides as the 


Action was brought only for taking Sheep, the Plaintiff might well abridge his Preſcription as ro them 


only, ſince nothing elle was in Dilpute, aid tixding as to the Cows docs not falſify, bur ſtands well 
with the Preſcription. | EE oth, | | 


33. In caſe it Was held that a Preſcription for an Inhabitant or Ocs 
capier to have Common was not good, whereupon the Plaintiff brought 


a new Action, aud declared upon a Cuſtom. The Caſe was argued, and 
the Court inclined againſt the Cuſtom, ſed adjornatur. Lord Raym. 
XZ Rep. 405. Mich. 10 W. 3. C. B. Weekly v. Wildman. 

334. A Man cannot preſcribe for Common appurtenant to a Farm, be- 

cccaule it is uncertain what a Farm conſiſts ot, whether of 10 Acres or 


of 100 Acres; but the Preſcription ought to be laid to a Meſuage and 


ſo ͤ many Acres of Land; bur if there is an ancient Farm, and the ſame 
= Lands always occupied with it, a Man may have Common of Paſture to 

dlaepaſture his Cattle rilling that Farm; Per Holt Ch. J. at Wincheſter 

Aſſiſes, 106 W. z. Lord Raym. Rep. 726. Hockley v. Lamb. 

1 35. Cuſtomary Freeholders may preſcribe for Common by a Que E- 


ſſtate. 2 Lord Raym. Rep. 1188. Trin. 4 Anne. in Caſe of Follet v. 
Troake. ; = . 

1 For more of Common in General, See Actions (N. b) Aſſiſe (D) 
Coopphold, Jnhabitants (B) Levant and Couchant, J2uſance, 
= Profit Apprender, and other Proper Titles. „5 
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(aA) Commoner. [His Intereſt in the Common; and] 
_ = dat I hings he may do. 


1. IF a Lord of a Common makes Coney-burrows in the Common, Cro. ] 195. 
. and ſtores them with Conies, though he hath no Warren, pet the Fi Ha- 
Commoners cannot juſtify the killing the Conies that they map not Gryſſel. 
encreaſe, to the Prejudice of the Common, Mich. 5 Jac. B. G. S C. The 
between Hodſon and &riſſel adjudged. - 1 = ee 


were of Opinion againſt the Plaintiff, becauſe Conies are feræ Naturæ, but afterwards all the Juſtices 
adjudg'd for the Plaintiff; for a Commoner has nothing to do with the Land but to put in his Cattle, 
and may not meddle with any thing of the Lord's there, and as the Lord may have great Beaſts there, 
ſo he may have Beaſts of Warren, and the Commoner cannot deſtroy them. Yelv. 104, 105. Hod- 
deſden v. Greſil. S. C. adjudg'd ; for tho* the Owner of the Soil has no Property in the Conies, yet 
ſo long as they are in the Land he has Poſſeſſion, which is good againſt the Commoner, and Conies are 
Matter of Profit to the Owner of the Soil for Houſekeeping, —Brownl. 208. Holdefden v. Greſil, 
dS. C. but ſeems only a Tranſlation of Yelv..-——-Bridgm. 10. c'tes S. P. adjudg'd Mich, 5 Jac. and 
leems to intend S. C. S. C. cited Lutw. 108 —— The Commoner may have Action on the Caſe, or 


an Aſſize for putting the Conies upon the Land, if the Owner of the Land leaves not ſufficient Com- 
e N r mon 
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mon for the Commoner's Cattle ; but he cannot jultify killing the Conies. 2 Le. 201. 203. pl. 254. 
Mich. 29 Eliz. B. R. Anon. Godb. 122. pl. 144 Hill. 29 Eliz B. R. Coney's Caſe ſeems to 
be d. C. and adjudg'd that the Commoner cannot kill the Cortes —— 4 Le. 5. pl. 32. Trin. 26 Elis. 
Ould v. Cony e. S. P. adjudg'd. | 8 | | 


2 Bulft 115. 2, [Abd] if the Lord of a Common makes Coney-burrows in the 
ran Common; and ſtores them with Contes, by which the Commoners 
adjudg d — cannot have ſufficient Common, yet the Commoners cannot juſtity rhe 
Brownl. 225 killing the Conies, but ought to bring their Athile ot Action againſt 
Fat 8.6 the Lord, for they cannot be their own Judges, dubitatur. Trin. 
1 11 TAC. B. N. between * Carrel Plaintiff, aud Park and Baker De: 
nion of the {(ENDants, Mich. 5 Jac B. N. between t Hodſon and Griſſel, per 
Cour: ſeem'd Curiam. 5 | ho | | | 


to incline for 


+ Cro. J. 195. pl. 21. S. C. adjitdg'd — Velv. 104, 105. 


| the Commoner in Caſe of Surcharge 
may have Action on the Caſe ——Brownl. 208: S. C. & S. P. FE 55 ö 


the Plaintiff, biit that for a Fault in the Pleading diſcover'd 0 Haughton J. all was diſcontinued. 
8. 
P 


2 Bulſt. 115. 4, So although the Sheep of the Commoners are killed by falling into 
Cute Je the ſaid Coney=burrows {0 made by the Lord, pet they cannot juſtify 
Pack, ſzems the Digging öf the Land, and ſtopping them, for the Cauſe aforeſaid, 
to be the Trin. 11 Jac, B. R. dubitatur. * 


Caſe intend- 


ed & S. P. there adjudg'd for the Plaintiff, —-=Brownl, 22). Carrill v. Baker, S. C. — Sec the 


Notes at Plea 2. 


Ow. 114 4. If J. S. hath Land adjoining to the Land of J. D. in Which 


ws J. N. hath Common of Paſture, and J. S. makes Coney-burrows in his 


S Cad. Land, and ſtores them with Conies, which come into the Land of 


- jadg'd; for J. D. J. N. who hath the Common of Paſture, cannot there kill the 


2 are Conjes ; becauſe he hath nothing to do there but take the Graſs with 
Warren ang the Mouth of his Cattle. Mich. 43, 44 Eliz. B. R. between Ze/- 

rofitable as lotve and Long haon, Adjudged. Mich. 10 Car. B. R. between + - 
Beer, and verſiy and Wilkinſon ADJUDged, [But] ſuch a Commoner brought 
dre non ro an Action upon the Cate againlt J. S. who without any lawful Grant 
For Preſcription, had ſfored the Land adjoining with Contes, by 
Vermin Which the Conies came into the Land where he had Common, per 


- which may quoD he loſt his Common, and adjudged that the Action does not lie, 


ae e and a Judgment given in Banco reverſed accordingly in this Caſe 


9576. pl. . in à Writ ok Error, and the Court gave the Reaſon, becauſe the 


5. C. ad- Commonet may kill the Conies. Intratur. Dill. s Car. B. N. Rot. 
judg'd ac- 302. | 55 | 
cordingly. 


| W + Ling Cro. J. pl. 21—5S. C. cited Yelv. 105,—2 Bulft. 116. S. C. cited — Brownl. 208. 
Cites S. C. e | 


f Jo. 356. pl. 5. Hindley v. Wilkinſon. S. C. adjudg'd for the Commoner in C. B. but that Judg- 


ment was reverſed in B. R. -Cro. C. 387. pl. 20. S. C ſays the Caſe in C. B. paſſed ſab ſilentio, 
and the Judgment there was reverſed in C. B. — See Tit. Actions. (N. b) pl. 9. S. C. and the 


Notes there. 


ad * 1 5. A Commoner map juſtify the taking of the Cattle of a Stranger 


15. cites 8 C. amage feaſant upon the Common, in his own Name, for the Inte⸗ 


—Br. Com. Teſt which he has in the Common, * 15 . 7. 2. b. 12, 13. b. per Cu- 
: 5 riam. 14 0. J. 3. b. Co. 9. Mary's Caſe, 112. b. F R N. B. 128. (C.) 


(39) cites 10 E. 4. 4. 13 D. J. 15. b. agreed. 


12 


15 H. 7. 15. | | | | f 5 Z Wy 
S. P. but he ſhall not have Action of Treſpaſs, nor ſhall any other have ſuch Action but the Poſſe ſſor 


of the Soil.—9 Rep. 112. b reſolved, and the Court faid it is evident that he may take the Beatts of 


a Stranger Damage-feaſant, and cires it as ſo held in 24 E. 3. 42. a. 46 E. 3. 23. b. 15H J. 2. a. b. 


& 12. b—=$S, P. admitted bv Coke Ch. J. 2 Brownl. 148, 149.— 8. P. per Cur. Lelv. 104. in Caſe 
of Hoddeſdon v. Greſil.— Yelv. 130. S P.—2 Bulſt. 117. 8. P.-—S.P. agreed Arg. Bridgm. 10. 
— Godb. 123. Arg. S. P. cites 15 H. 7. Adjudg'd that if the Cattle of a Stranger eſcapes 
into the Common, the. Commoner may diſtrain them Damage feaſant as well as when they are put inro 


the Common. Godb. 18g, pl. 265. Hill. 9 Jac. C. B. Morris's Caſe.— 9 Rep 112. a. in Mary's Caſe. 
S8. C. teſolv'd accordingly. N | | 
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ik the Lord may eat the Gra 


lation of Yelverton.— Noy 130. S. C. the Cuſtom to ſtint the Lord was adjudg'd | ook bur it 


have Action upon his Caſe ; per Cur. 9 Rep. 112 b. Trin. 10 Jac. in Mary's Caſe. 


a the Soil. But tho' he cannot meddle with the Soil, as digging a Trench, yet it he amends and re- 


— n i 1 — Ws ee b 2 — HA". 3.04 > oe” Lorin, Lol 


Commoner. 
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7 n 
4 Tf there be a Cuſtom that a Cloſe ought to lie freſh and hained In Treſpaſs 
every ſecond Year till Lady=Day, after the Corn cut and carried away, Xe ar) 
and J. S. hath uſed Time out of Mind to have Common in the ſaid brought by 
Cloſe atter Lady-Day, till it is ſowed again with Corn, for his Cattle tlie Lord, the 


2 


| levant and couchant upon a certain Tenement, as appurtenant thereto ; Defendant 
in this Cale; if the Lord ot the Soil of the ſaid Cloſe puts in his Cattle Jfihed by a | 


in the ſatd Cloſe, againſt che Cuſtom, when ic ought to lie freſn and "wy ed gre 


hained by the Cuſtom, the ſatd J. S. though he but a Commoner, 


yet may take the Cattle of cheLord there Damage ſeaſant, and (*) juſtify * Fol. 4 
it in an Action of Treſpaſs brought againſt him by the Lord of the Cn. Dr 
Cloſe where he took the Cattle, tor the Common will be the worſe 124 the Place 
| l before the Common is to be taken whercentire- 
by the Cuſtom. Mich. «<4 Car. between Zu and White, adjudged, |y to himſelf, 
this being moved in arreſt of Judgment. Intratur. Trin. 14 Car. bur *fier- 
Rot. 1212. B. R. g . | * wards it is 


| Common to 
| 3 8 5 8 | | the Tenants, | 
Plaintiff then can put in 3 Horſe only, and becauſe the Plaintiff put in more, the Defendant ſo as the 
as Commoner took them Damage feaſant. Fenner, Williams, and Crooke held ſuch Taking Damage feaſant 
ood ; for by the Cuſtom the Lord is tied up to his Stint; and the Commoners have no other Remedy 
38 by diſtraining; and the Cuſtom here has made the Lord as mere a Stranger as any other Perſon ; 


| but the Ch. J. and Yelverton doubted thereof, and thought the Defendant ſhould likewiſe have al- 
leged a Cuſtom and Uſage alſo to diſtrain the Beaſts of the Lord, and then it had been good. Velv. 


129. Trin. 6 Jac, B. R. Kenrick v. Fargiter——Cro. la. 208. pl. 1. Kenrick v. Pargiter. S. C. the 
Court divided 2 and 2, and Crook does not mention himſelf.— Brownl. 185. S. C ſeems a Tran- 


ſeem'd that the Cuſtom to diſtrain the Cattle of the Lord ſhould be alleged, ———Cro. 


257. in pl. 


15. S. C. cited per Cur as reſolved that one Man may preſcribe to have the ſole Paſturage in ſuch a 


Place from ſuch a Time to ſuch a Time, excluſive of the Owner of the Soil. | 4 
It was agreed that if the Lord of the Waſte does ſurcharge the Common, the Commoner cannot 
drive his Cattle off the Common, or diſtrain them Damage feaſant, as he may the Cattle of a Stranger, 
but the Remedy againſt that Lord is either an Aſſiſe or an Action on the Caſe. Godb. 182, pl. 258. 


Mich. 9 Jac. C. B. Anon. | 


7. A Commoner in an Action of Treſpaſs cannot juſti is his coming A 
there with an Intent to put in his Cattle there, if he does nor put them 


in. Þ, 17 Jac, B. between Sr Henry Spiiman and Hermitage, d- 


Judged, 3 3 - 
s But the Commoner may juſtify his coming to ſce if the Paſture 
in it be fit to receive his Cattle. I, 17 Jac, B. 


* 


9. Ik J have Common of Eſtovers in the Woods of J. S. and J. S. S. b. by 


cuts Part, or all of the Mood, yet J cannot take any Part of this which bopham, and 


is cut, but ſhall be put to my Alſiſe or Cale, as iny Eſtate is. 10. DS. 


17 Jac. B. between Sr Henry Spilman and Hermitage, per Cliriam. Cro. E 320. 
| 4. Paſch. 


43 Eliz. B. R. Baſſet v. Maynard. — 8 P. reſolved. 5 Rep. 25. a. Paſch. 43 Eliz. B. K. Sir Tho. 


Palmer's Caſe. S. C. 


Mo. 691. pl. 955. S. C. adjudg'd in B. K. and affirm'd in the Exchequer- 


Chamber. 8 C. cited Yelv. 188 per Cur.—— 5. C. cited Brownl. 220.— — f a Man has 
Common of Eſtovers in the Wood of another in Fee, or for Life, and the Owner of the Wood or any 


other cuts down all the Wood, he who ought to have the Eſtovers ſhall have Aſſiſe, for it is a Dif- 
ſeiſin of his Common, cites F. N. B. 58. 159. and if he has only a Term in the Eſtovers, he ſhall 
An Action 
will lie againſt the Lord for cutting down the Body of a Tree when the Tenant ſhould have the 
Loppings. Brownl. 197. F „ | | | 


10. Tf a Common every Bear in a Flood is ſurrounded with Wa- * Br. con. 


ter, pet the Commoner cannot make a Trench in the Soil ro avoid Won, pl. 49. 


the Water, becauſe he has nothing to do with the Soil, but only to #7 cer 


take the Grals with the Youth of his Cattle, * 12 h. 8. 2. 13 B. 8. this Point 


I . * 6 8. 6. | . | 15 Was de- | 
5. O 36 P. 8. 36. b. 39 | Mn murred and 
not adjudged. 2 Bulſt. 116. Arg. cites 13 H. 8. S. P. that the Conrt was divided 2 againſt 2, ſo 


that a Commoner may reform what is amiſs, and to the Prejudice of the Common, but not to meddle 
with the Soil de novo. — Godb. 52. pl. 65, cites 12 & 13 H. 8. that a Commoner cannot meddle with 
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pairs a Thing abuſed it is no Treſpai3, and therefore if the Land be full of Mole hills, he may dig 
them down; Arg. Brownl. 228. cites 13 H 8. and 42 Aſſ. if the Lord makes a Hedge the Commoner_ 


may pull it down ; ſo it the Lord makes a Pond in the Land, the Commoner may dig and let the Wa- 


ter out. And ſo if Holes were dug in the Common long ago in Damage and Hurt of the Land, the 
Commoner may put the Earth, ſo dug out, into the Holes again. He cannot make a Fence er Ditch 
to let out the Il ater, which ſpoils the Common. Arg. Bridgm. 10. Trin. 19 ſac. Hut in ſuch Caſe 
he may juſbily, by ſaying that the Commoners, Time cut of Aint, hace wſed to dig the Land to let out the Ii a- 
ter, that he may the better take his Common with his Cattle, Gcdb. 182. pl. 258. Mich 9 Jac. C. B. 
heid per tot. Cur. Anon. | 
Jays, it is ſo uſed in the Moors in Somerſetſhire. The Cate was, The Lord brought Treſpaſs againſt 
a Commoner for filling up a Trench in the Common dug by the Lord, and the Court held, that the 
Act ion lies; for a Commoner cannot cat Mole- hills nor Buſhes in the Common, nor make Fiſh-ponds, 


as has been adjudged, though they are Acts of Improvement Howard v. Spencer. 


11. He who is difſeiſed of the Land to which Common is appendant, 


cannot uſe the Common before that he has recovered the Land to which &c. 
tor the Common ſhall not be doubly peſter'd. Br. Common, pl. 34. 
cites 19 H. 6. 33. Ä, | 
12. In Treſpaſs, by three Juſtices where a Man has 20 Loads of Wood 
gearly to be cut in N. 10 to burn, and 10 to repair Pales, and to make new 
Pales, he may take for Reparation or to make Pales, though his Pales 
need uo Reparation ; becauſe he may reſerve them to ſeaſon them, and then 
make Pales thereof; and e contra of Houſeboot and Hayboot ; for this ſhall 
be intended where it wants Reparation. Br. Common, pl. 32. cites 
10 E. 4. 3. e 1 555 e 
13. VI if he puts any of them to another Uſe, Treſpaſs lies. Br. Com- 
mon, pl. 32. cites 10 E. 4. 3. „„ | 
So of Commen 14. Where I have Common in anot her's Land, and the Owner makes a 
appendant Helge in the Land where the Common is, I may break all the Hedge. Br. 
&c: and the ;-" * W | | | | 
Tonant of ths Common, pl. 9. cites 15 H. J. 10. | | 
Foil where : . | S 5 9 . 
the Common is, makes a Hedge in the Land <vhere the Common is, I may break all the Fledge, and yet he 
may approve or incloſe a certain Parcel well enough. Br, Common, pl. 15. cites 21 H. 7. 


Br. Common, 15, But if he inc loſes all the Land in which the Common is, by making 
pl C5 ches of the Hedge in other Land which invirons the Land in which the Common 


7s, I cannot break all the Hedge, but only Parcel, to have a Way to the 


Land where the Common is; and this is the Diverſity; Per Cur, Br, 
Common, pl. 9. cites 15 H. J. 10. 


16. It all the Inhabitants of a Town preſcribe to have Common in ſuch a 


Field after Harveft, and one particular Man, who has Freehold Land 
dit hin the ſaid Field ſowed, will not within convenient Time gather in his 


Corn, but ſuffer the ſame to continue there on Purpole to bar the Inhabi- 


rants of their Common, the Inhabitants may put in their Cattle, and if 


they eat his Corn, he has no Remedy. Arg. 2 Le. 202, 203. pl. 254. 
Mich. 29 Eliz. B. R. cites 21 H. 6. TT bid 7 
13. In Treſpaſs Quare Clauſum fregir, & ſolum fodit; the Defen- 
dant juſtifes, that he and his Anceſtors, and all whoſe Eitate he had in 


a Cottage, have uſed to have Common of Turbary, to dig and ſell Ad Li- 


 bitum, as belonging to the Houſe &c. and adjudged that tis an ill Plea ; 
tor ſuch a Common as aboveſaid is an Intereit and a Franktenement. See 


7 Aſſize 4. and is repugnant in itſelt ; for a Common appercaining to a 


Houſe, ought to be ſpent in the Houſe, and not fold abroad; and Judg- 
ment accordingly. Noy 145. Valentine v. Penny. 


Noy 130. 18. In Treſpaſs by the Lord, the Detendant juſtified the taking the 
S. Cad. Cattle Damage feaſant, ſetting forth a Ciſſt om, that the Plaintiſe, who © 


lues Ce 8 was Lord of the Manor, had the ſole Right to the Place chere Gr. entirely 


is good ; but 70 himſelf until Lammas Day, but that afterwards it was common to the 
it ſcem'drhat Tenants, ſo as the Plaintiff could put in 3 Herſes, and no more; aud becauſe 


X 1 0 alter Lammas Day &c. he put in more, the Defend.mnt tek them Damage 
allege the Dada — eee eee 


Sid. 251. pl. 20. Paſch. 14 Car. 2. is added a Quære to this Purpoſe, and 


feaſant. 


75 . < 1 
Fl . A F327 
. „ 
T 


feaſant, This Cuſtom was found for the Defendant. It was,mov'd, Cuſtom als 


ſbew the Cuſtom, but alſo the Uſage to diſtrain the Lord's Cattle Damagr N. : 
teaſant when he exceeded his Stint, Cro. J. 201. pl. 1. Trin. 6 Jac, that 3 ful 
B. R. Kenrick v. Pargiter. 0 e e 


him. Yelv. 201. Hill. 8 Jac. B. R. Farmer v. Hunt. 


© * — 2 © >< * ” a, — 
— 8 2 —_——_———— , e 


* 


Conimoner. 5 37 


* 
and ——_— Kc a. 


— 


that Defendant being only a Commoner could not take the Cattle, and to diſtrain 


the Place where &c. is the Soil of the Plaintiff, ſo as his Cattle cannot the Cattle 


be Damage feaſant on his on Soil. To Juſtices held the taking good; ks S 


becauſe the Lord is to be excluded by Cuſtom for all but his Stint, arid ſame Land. 


the Commoners have no other Remedy to preſerve their Right; but -Yelv. 129. 


two other Judges doubted, becauſe the Commoners ought not only to er v. 


= 


rices, via. 
Fenner, 


Williams, and Crcok, held the taking the Lord's Beaſts Damage feaſant to be good, for the Rea- 


ſons given in Cro J. and that the Cuſtom here has made the Lord as mere a Stranger as any other 


Perſon, and no doubt but the Commoner may take a Stranger's Beaſts Damage feaſant; but the Chief 
uſtice and Yelverton doubred, and thar they ought to have alleged a Cuſtom to diſtrain the Lord's 

beaſts, = * it — been good; _ Nota ” 4 5 101 S. C in totidem Verbis.— 2 Brownl. 

60 S. C ſays, that Judgment was given for the Plaintiff by all the Juſtices u he Pleadings, 

they moved the Parties to replead. © A | | Jon 3 0 B IE _ | 


19. If a Grant be made to J. S. of Common, and aftet the ſaid Grant Brownl. 220 
the Grantor erecty a Stack of Corn there, the Grantee may put in his Cattle S. C but 


to uſe his Common, and may uſe the whole Place for his Common, and 1 | 


eat the Hay. Reſolv'd. But for want of ſhewing the Indenture of tion of Velv. 

Grant, which is the Ground of his Title, Judgment was given againſt CIO 
| 271, pl. . 

0 3 

5 Yo N | | _ ingly. 

20. 'Treſpaſs for carrying away 3o Load of Thorns in a Place called Yelv. 187. 

the Common Waſte, the Detendanc juſtifies for that he was ſeiſed of a Pewelss v. 


Meſſuage and 3 Acres of Land, and that he and all thoſe &c. have ed 28 


to cut down omnes Spinas creſcentes upon the ſaid Place, to 4 7 in their judg'd ac- 


— 


| Houſes, or about the ſaid Lands, as pertaining to the ſaid Honſe and cordingly.--- 


Lands; the Plaintiff replied that K. S. was ſeiſed in Fee of the Manor of NR 219. 
C. whereof &c. and granted Licence to him to take the Thorns, enn, ven 8 
whereupon he cut them down, and the Detendant afterwards took Tranſlation 


them. It was held that he Lord may not cut down any Thorns, nor li- of Yelv.— 


cence any ot her to cut them, for that his Preſeription excludes the Lord; 3 Bulft. 93. 
but if the Defendant had claimed Common of Eftovers only, then if the 3 . 
Lord had firſt cut down the Thorns, the Commoner might not take ate, 
them, wheretore it was adjudged tor the Defendant. Cro. J. 256. pl. 

15. Mich. 8 Jac. B. R. Dowglas v. Kendal. 5 | . 

21. A Man had Common for his Cattle levant and couchant upon vel 185, 


his Lands in 4 Field called B. when it was nit ſow'd with Corn, and he S. C. and 


in the Reſidue, becauſe Part of the Field might be ſowed by Covin, on 4! a Tran- 


{lation of it. 


189. Mich. 8 Jac. Truelock v. Rigsby. | 


22. A Commoner cannot generally juſtify the cutting and carrying 
away Buſtes from the Common, but by 4 ſpecial Preſcription he may — 


ley v. How, cites 3 Cro. 462. Higham v. Beſt; and ſaid that the Grant e e 


by ſuch 

| ; 5 © rant with- 
in my Manor of D. I ſhall have it within my own Demeſnes only; for if otherwiſe, the Queen ſhould 
impoſe a Charge upon another Perſon, which the Law will not ſuffer, | l 95 


8 ive th a ; : 1 k 
8 ge: 9 and may drive the Beaſts of the Stranger out of the Common without 


- The Te-. 


* 


; FORE FS TY —_—— I s —— — — — 
RE a * - 


OMmuoner. 


F4 N 


a , in . . 2 


— 


——_—— 
— 


3 Commoner may abate Hedges made on his Common, for that is 
not a med@cling with the Soil, bur only a pulling down the Erection. 
2 Mod. 65. Hill. 27 & 28. Car. 2. C. B. Maſon v. Cæſar. 


— 


But Com- 25. The Lord or Commoner may drive the Beaſts of a Commoner 


moner can mix'd with the Beaſts of a Stranger to a convenient Place to ſever them, 


Lor off the any Cuſtom, 3 Lev. 40. Hill. 33 Car. 2. C. B. Thomas v. Nichols. 
Common, : | | | | | 
or diſtrein them Damage feaſant, as he may the Cattle of a Stranger. But the Remedy againft the 
Lord is either an Aſſize or an Action upon the Caſe, Godb. 182. pl. 258. Mich. 9 Jac. C. B. Anon. 


286. Treſpaſs for burning Turfs Defendant juſtifies that the Turfs 
were on the Land where he has Common (and ſhews Title to it) and 
for Damage feaſant he burnt the Turts. Adjudg'd on Demurrer that 
Detendant can't burn the Turts for this Cauſe. 2 Jo. 193. Paſch. 34 
Car. 2. B. R. Bromhall v. Norton. | 
27). A. has Right of Common in ſuch a Cloſe, which belongs to B. who 
after the Corn taken away ſows Peaſe in it; he cannot by ſuch a Trick de- 
prive A. of the Benefit oft his Common. Per Cur. 12 Mod. 648. Trin. 
6 W. & M. Anon. | | 
28. If a Stranger who had no Right of Common put in Cattle, any 
Commoner might diſtrain, Freem. Rep. 273. pl zoo. Paſch. 1698. 
Dixon v. James, ies = 


. 
* — 


(B) Actions. By and againſt Commoners. 


1. T Hel. Dig. 6). Lib. 8. cap. 5. S. 14. ſays, that in Bracton, 235, 
there is a Writ of Eutry of ſur Diſſeiſin of Common of Paſture, 

and of other Things. 75 | 5 
2. The clear Opinion of the Court was, that a Man ſhall not have 
Writ of Entry in Nature of Aſiſe of Common of Paſture. Thel. Dig. 
6. Lib. 8. cap. 5. S. 15. cites 12 E. 2. Dower 161. and that fo was 
the Opinion of Fitzh. Paſch. 27 H. 8. 12. that no Præcipe quod reddat 
lies of Common of Paſture ; but Shelley held that it lies againſt a Pernor 
&. As to Plaint of Common in Aſſiſe, fee in Aſſiſe, Plaine, & Quod 
permittat in Fitzh. „ 8 


Br. Common 3. Note that a Commoner ſhall not have an Action of Treſpaſs for 
. eres , Treſpaſs which a Stranger does in the Soil, tor he is not ſeiſed of che Soil. 
Bri ag o. Br. Treſpaſs, pl. 233. cites 22 Aſſ. 48. 8 „ „ 

cites S. C. | | 


| &12 H.8, 2,—Br, Common,”pl. 40.039. 8.P. cites 15H. 7 13.—Ibid. pl. 36.035] cites 8. C 
& 5 H. J. 2. & 44E.3. pruned | Pl. 39-135 | 


bid. pl. 40. [39.] S. P. Cites 15 H. J. 13, 
4. He may avorw for Damage feaſant. Ibid. cites 24 E. 3. 42. 


$. It I have a Common upon another Man's Land, and the 7ertenant 
__ 4 Ploug hs the Land, I ſhall have Aſſiſe of Common, Per Markham, Br. 
"+ L have Aſſiſe, pl. 42. cires 2 H. 4. 11. 
Common of | | 


' Paſture, I may have Action on the Caſe in Nature of a Quod permittat. Arg. Godb. 124. cites 2 H. 7. 


and 4 E. 4. 


It Lord ap- 6. Note, by the State W. 2. cap. 25. Aſie lies of Common and other 


op hs Profits Apprendre, but not of a Way; and per Scot, tor diſt urbin? of | 


Tube Com. 4 Way to my Common, Aſſiſe lies of the Common. Br. Common, pl. 33. 
mon, and cites 11 H. 4. 25. 26. . | Op. | 8 ENS: 


does not leave 


me my Ii ay, by which I am compell'd to go all round ebout, I ſhall have Age of the Common. Br: 
Nuſance, pl. 9. cites 11 H. 4. 25. 7 | | : WM N 


7. Note, 


deſon. | 


bring an Aſſiſe of Common, becauſe it is a Diſſeiſin; for a Diſſeiſin of Hobart Ch. 


any Man feed in a Common wrongfully, every Commoner may have an Action of the Caſe againſt. 


therefore there can be no reviving the very Title which muſt be for the Inheritance, or not at all. 


to be ſuch, per quod Communiam for his Beaſts habere non potuit, ied __,g7 uu 


Commoner. 1 8 pu 39 


. Note, per tot. Cur. except Aſhton, that Præcipe quod reddat does 
not lie of Common, but Ouod permittar. Br. Common, pl. 45. cites 4 
E. . 1 2. | | 

8 Precipe quod reddat of Common for 2 Cows does not lie; but Præ- 
cipe quod reddat of Paſture for 2 Cows lies well by him; bur the other 

uſtices held it all one, and that Præcipe quod reddat does not lie. Ibid. 

9. If a Man be diſſeiſed of the Common appendant or appurtenant to his 
Land, and afterwards makes a Feeffment of the Land to which the Com- 
mon is appendant or appurtenant, he ſhall not have Aſſiſe of that Com- 
mon, nor other Remedy. F. N. B. 180. (F). 5 

10. It the Lord ſurcharges the Common, the Tenant ſhall have an Af. The Tenant 


ſiſe of Common againſt him. F. N. B. 125. (D). | may either 


| : 8 6 | have Aſſiſe, 
or an Action upon the Caſe. Godb. 182. pl. 158. Mich. 8 Jac. C. B. Anon. 


II. If the Lord makes Approvement, and leaves not ſufficient Common to 


the Tenant, the Tenant ſhall have Alſiſe, and not a Writ of Admeaſure- 


ment. F. N. B. 125. (E). | 


12. If the Tenant ot the Freehold plough and ſow the Land, the Com- 
moner may put in his Cattle and eat the Corn, becauſe the Wrong firſt 
began by the Tenant. Arg. Godb. 124. pl. 144. Hill. 29 Eliz. | 

13. It Clay be dug by a Stranger, and if Graſs cut, the Commoner Mo. 471. 
can't carry it away nor have Treſpaſs. Cro. E. 434. pl. 46. Mich. 37 & pl 61. 


38 Eliz. B. R. Stile v. Butts. if x 7 ana 


5 N | FED Ls er digs and 
carries it away, Action on the Caſe lies for the Commoner, as well for the digging and laring it - the 
Common and ſo ſpoiling the Graſs, as for the carrying it away, and every one of theſe Injuries in- 
creaſes the Damage. Godb. 343. Trio. 21 Jac. B. R. Bullen v. Sheene.—2 Roll Rep. 308. S. C.— 
Palm, 366. Sheene v. Bullen, S. C. | . | 55 


14. He may have Action of the Caſe for ſtopping his Way to the Con- Cro. E. 845. 
mon, tho* he might have had an Aſſiſe; Affi rined in Error, Noy. 37. pl. 32 Cant: 


trel v. Curch 


Hill, 42 Eliz. B. R. Cautwell v. Church. S8. C. 43. Eliz. 


. | | | in Cam. 
Scacc. See Tit. Nuſance (H) pl. 30. S. C. in the Notes there. 


15. Coney-burronghs erected in Time of the Father, and continued, is 
a Wrong to the Heir. Yelv. 143. Mich. 6 Jac. B. R. Grelil v. Hod- 


16. A Commoner cannot Generally juſtify the Cutting and taking Buſhes 

off from the Common; but by a Special Preſcription he may juſtity the 

ſame. Per tot. Cur. Godb. 182. pl. 258. Mich. 9 Jac. CB, 
17. An Action does not lie tor a Commoner, unleſs it be for a Da- 


| L x Rep. 12. : 
mage, whereby he loſes his Common. Brownl. 197. in the Caſe of Crogate 4 Th 15 | 
v. Morris. | „„ . S.P, in 
| | DD Mary's Caſe 
a S. C 


13. If a Stranger comes and eats the Common, a Freeholder may Hob. 43. 

Common is the taking away the Profits of the Common. Browal. 197. 1 * * 

in Caſe of Crogate v. Morris. 8 5 Mary's Caſe, 
| S, C. that if 


him; and by the ſame Reaſon, if the Lord of the Soil plough it up, or make a Water of it, every 
Freeholder may have an Aſſiſe, and every Copyholder an Action of the Caſe, and yet at this Time 
there was no Profit of Common at all, and the Poſſibility of reſtoring of it leſs than in this Caſe; and 


19. Commoner ſhan't have A/jſe or Action ſur Caſe for every petit Brownl. 199. 


feeding thereon by the Beaſts of a Stranger; but the Depaſturing ought Nose 8. C. 


Proficuum ſuum ade per tetum idem Tempus amiſit; ſo that if the Treſpaſs 146. 8 C— 


n — —. 


Commoner. 


— — 


The ancient be fo ſinall that he has no Loſs, but ſulficient in ample Manner remains 
Optr1on was, for him, the Commoner ſhan't take them Damage feaſant, nor have any 

thata Com Action tor it, but the Tenant of the Soil, or the Lord, may in ſuch 

moner might K 3 Ks - 

diſtrain for Caſe have Action. 9 Rep. 113. Trin. 10 Jac. Robert Mary's Caſe. 

Damage fea- * | : : 

"oy Go not maintain T1eſdaſsz for 2 Reaſons, 1ſt, Becauſe of the Multiplicity of Actiont, if every 
Commoner might bring Action. 2dly, That the Commoner had nothing to do with the Common, but 
to rake the Herbage of ir by the Mouths of his Cattle, and has no other Intereſt in the Freehold, 
and can't enter into the Common but for this End, and only the Lord of the Common ſhall have an 
Action, Quare Clauſum fregit, againſt any one who commits a Treſpa's there and has not Com- 
mon. This ancient Opinion was alter'd of late Times; the Reaſon is, the Commoner is deprived of his 
tmereft and Profit by another's wrong doing; the Cattle which depaſture the Common may be remo- 
ved before a Diſtreſs can be taken; perhaps all the Profits of the Common may be deſtroy'd and not a 


iſtreſs ro be found ; a very powerful Man may deprive a Commoner of all his Common, if he be not 
allowed to bring an Action for it, Jenk. 144. pl. 99. „ | | 


Where a 20. If he be utterly diſturbed of his Common, he may have an Ae, 
an has > | 


Common or Or a Quod permittat. Bridgm. 10. Arg. Trin. 19 Jac. 


| Paſture for his Cattle, and is diſturbed by a Stranger that he cannot uſe his Common, he may have I 


Nod permittat, and it may be ſued by I uſticies in the County or in the Common Pleas. F. N. B. 123. (F). 
Br. Treſpaſs; 21. If any Damage or Annoyance be made upon the Land, whereby he loſes 
= A ig Vis Common, he may have an Affiſe. Arg. Bridgm. 10 Trin. 19. Jac. 
* Alle 4% 22. Per Doderidge, It Warren be ſurcharged Commoner ſhall have 
Action, and if Common be ſurcharged the Lord of the Warren thall have 
Action. Palm. 319. Mich. 20 Jac. B. R. in Cale of Grieſly v. Lee and 
Taylor.. . 8 1 
| ; 3. In Caſe for ſurcharging the Common and treading the Graſs, after 
Verdict Exception was taken, that Caſe lay not but Aſſiſe; But Roll 
Ch. J. held, that he might have the one or the other at his Election, tho? 
here be a Diſturbance ot the Plaintiff's Freehold, notwithſtanding the 
old Books ſay the contrary ; Judgment tor the Plaintiff niſi. Sty. 164. 
| Mich. 1649. Ayre v. Pyncomb. Tr. N „5 
Keb. 453. 24. In Caſe by a Commoner 2 digging Pits and ſpreading Gravel, 
434 pl. 4 whereby he loſt his Common, the Detendant pleaded, that he is Lord of 
_ oo the Soil, and that he dug for Coals, doing as little Damage to the Paſture 
accordingly 3 4s Poſſible, and averr'd that he left ſufficient Common. Plaintitf demurr'd, 
But by A- for that the Plea amounted to the General Iſſue, and of that Opinion 
IN 2 was the Court, Sid. 106. pl. 17. Hill. 14 and 15 Car. 2. B. R. Geo v. 
| ull Iſſue was Cother | | | th 
offered to try GENA | 
the Right. K 4 I a Ei EE Es TY 
—— Windham J. ſaid, that the Lord cannot dig Pits in the Common, into which perhaps the Com- 
moner's Bealts may fall; for the Statute intends other Manner of Improvement, viz. by Incloſure. 


25. Ejefiment was brought of 10 Acres of Land, and Common of Paſ 
ture, after Verdict and Judgment, it was mov'd in Error brought, that 
Ejectment does not lie of Common of Paſture, tho' an Aſſiſe does; But 
it was anſwer' d, that tho an Ejectment will not lie for Common by itſelt, 
yet when it is joined with Land in Ejecs ment it ſhall be intended Appurte- 
nant to the Land; to which the Court inclin'd. Adjornatur. Freem. 
Rep. 447. pl. 608. Hill. 1676. Anon. 3 
26. In an Action Sur Caſe 1 for eating his Graſs with 
Sheep, Coffs were allowed. 2 Mod. 141. Mich. 28 Car. 2. C. B. Stile- 
man v. Pattick, . e 
2 Lw. 27. One Commoner may have an Action of the Caſe againſt another that 
1238. 1240. pute in more Beaſts than were Levant and Couc bant, and the Lord may in 
S C. ir was ſuch Caſe diſtrain alſo ; and where a Commoner is intitled to a Com- 
wg} mon for a certain Number of Cattle, as for 10 or any other certain 
ment chat Number, there if he ſurcharges, another Commoner may diſtrain; agreed. 
the Iſſue was But this was faid to be a Caſe not yet refolv'd, whether one Commoner 
immaterial, could diſtrain another for a Surcharge, in che Caſe of Leyancy 


and Cou- 
chancy; 


4 


done Moiety, becauſe he did not depart from more than a Moiety, and the Words cannot make a Con- 


ſays, and the other for the other Moiety, and his ſpeaking them cannot make his Companion to en- 


| ſerved to any Perſon, but only to the Feoffor, Donor, or Leſſor, or their 
Heirs. Litt. S. 347. | e 


Do to the Feoffee &c. 205. that he and his Heir ſhall re-enter, this is a diſinberited 


ception m Favour of the Heir out of the general Rule, Hawk. Co. Litt. 298. a Note of the Serjeant's. 


the Remainder in Fee to C. on Condition, that B. ſhall not make any Diſ- ——_— 


and his Heirs ſhall re-enter. B. made a Feofſment in bee with Warranty ; ment with 
A. dies; B. dies without Iſſue ; C. may enter; but had the Diſcontinu- Warranty 


— m 


r 


. _ ” * 
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41 


chancy 3 And to the Court took Time to conſider fully the next Term. becauſe one 


Freem. Rep. 273. pl. 300. Paſch. 1698. Dixon v. James. 1 
| | | | cannot diſ- 
train the Beaſts of any other Commoner, tho' he may thoſe of a mere Stranger that has no Pretence of 


Conditions. 


—CKr oe...» 


Right, and cited ſcveral Books, and thereupon Rules was made to arreſt Judgment, niſi &c. And the 


Matter was afterwards debated by Counſel of both Sides, and the Rule was not then diſcharg'd, nec 
arhuc cſt, as the Reporter ſays he believes. But the Reporter ſays it ſeems to him, admitting that a 
Iiftre(s way be taken for a Surcharge by a Commoner, where the Common is for a certain Number, 
that it is reaſonable that it might be done in this Caſe ; ſor altho' it is now uncertain as to the Number 


viz. how many ſhall be Levant and Couchant upon an Eſtate, that muſt be aſcertained by the Jury 
upon a Trial; & id certum eſt quod certum wad, reddi poteſt. Freem. Rep. 273. 274. pl. 300. Faſch. 


1098. in Caſe of Dixon v. James. | 


For more of Commoner in General, See Common, Copyhold, 
| and other Proper Titles. es 


Conditions. NET. 4 


— - — 


(A) To what Perſons it may be reſerved. 


1. TF Tenant for Life, and the Reverſioner join in a Feoffment, the Hill. 2 & 3 

1 Condition may be reſerved to the Leſſee only, and by his Re- oe 7 
entry he ſhall deveſt but his Citate, D. 3 Ma. 127. 25, Warren v. 
If tevo make a Leaſe or Gift upen Condition, that if the Leſſee or Donee does not do ſuch an Act, 1 then th 
one of the Donors or Leſſors hall enter; If the Condition be broken, one of them ſhall only enter into 


dition, but only to him that ſpoke them, and he ſpoke the Words for the Moiety only as the Law 
ter or to avoid that Eſtate. Pl. C. 133. a. Arg, 


2. No Entry or Re- entry (which is all one) can be given or re- 


3. It I enfeoſf another of an Acre of Land on Condition that if my Heir 3 8 the 
good Condition; and if after my Death my Heir pays the 208. he ſhall by the Fe. 
re- enter; for he is privy in Blood, and enjoys the Land as Heir to me. 9fment, and 


1 this is a par- 
Co. Litt. 214. Dd. ticular Ex- 


4. A. had had Iſne tivo Sons, B. and C. and made a Gift in Tail to B Hawk. Co. 


continuance with Warranty to bar the Remainder, and if he does that C. Bs Feoff. 


| ; in A Tie * 
ance been after A. Death, C. could not have entered. In this Caſe, fc nne 


iſt, the Entry for Breach is given to A. and not to C. adly, by the bar C of 
M e Death | 


— 


— 
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1 Conditions 


his Entry by Death of A. the Condition deſcends to B. and is only ſuſpended, and is 
25 of the revived by the Death ol B. Without Iflue, and deſcends to C. 3dly, the 
which de. Feoflment made in A.'s Lite cannot give away a Condition that is col- 
pending on lateral, as it may do a Right. qthly, A Warranty cannot bind a 
the original Title of Entry tor a Condition broken; but had the Diſcontinuance 


ced, binds been made after A.'s Death, it had extinguiſhed the Condition. Co. 
the State of = | | 


the Land Litt. 379. a. b. 


into whoſe | 


— 


Hands ſoever it comes, and can't be deveſted or barr'd by a Warranty; yet if B. diſſeiſes A. and mates 


a Fecffment ith Warranty and dies, he bars C. becauſe A's Eſtate in the Land being deveſted and 
turn'd to a Right, was conſequently capable of being barr'd by a Warranty. And by a Diſcontinuance 
by B. after Als Death the Condition is extinguiſh'd ; becauſe it was in him as Heir to his Father at 
the Time of the Feoffment, and was as much releaſed by it as if he had expreſly releaſed it by Deed. 


5. A Condition 7s only ſuch as may be performed by the Party himſelf, 

from whom it moves or his Heirs, and not where a Thing is to be per- 

tormed by a 3d Perſon; per Maſter of the Rolls. Ch. Prec. 488. Paſch, 
1718. In Caſe of Marks v. Marks. 
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(A. 2) Notes as to Conditions. 


Je" Condition annexed to the Realty in the legal Underſtanding 73 


| a Quality annexed by him, that has Eſtate, Intereſt, or Right 
to the ſame, whereby an Eſtate &c. may either be deteared, or enlar- 
ged, or created upon an uncertain Event. Co. Litt. 201. a. ; 
2. Of Conditions in Deed ſome are affirmative, ſome are negative, and 
ſome in the Affirmative which imply a Negative; ſome make the Eſtate 
whereunto they are annexed, voidable by Entry or Claim, or void ipſo 
facto without Entry or Claim; ſome are annexed to the Rent reſerved 
out of the Land, and ſome to collateral Acts &c. ſome are Jingle, ſome 
in the conjunttive, and ſome in the dis}aniive. Co. Litt. 201. a. 201. b. 
3. There are 6 ſeveral Kinds of Conditions; iſt, a imple Condition in 
Deed. 2dly, of a Condition ſubſequent to the Hſtate. 3dly, a Condition 
annexed to the Rent, &c. ꝗthly, a Condition that defeats the E/tate, 
Sthly, a Condition that defeats not the Eſtate before an Entry. And laſt- 
ly, a Condition iz the Affirmative which implies a Negattve, (as behind or 
unpaid implies a Negative) viz. not paid. Co. Litt. 201. b. 

+ Condon are divided into Conditions iz Deed and Conditions 
in Law; Conditions in Deed is as if a Man 'infeofts another in Fee by 
Deed indented, reſerving to him and his Heirs yearly a certain Rent 
payable at certain Days, upon Condition that if the Rent be behind, 
&c. the Feoffor and his Heirs may re-enter. Litt. S. 325. : 

S. A Condition in Law is that which the Law implies without ex- 
preſs Words in the Deed ; as if one grants the Parkerſhip of his Park 
tor Life, a Condition is implied, that if he does not what belongs to 
his Office to do, the Grantor and his Heirs may ouſt him; and ſuch 
Condition is as ſtrong as if it was put in Writing. Litt. S. 358. & Co. 
Litt. 232. b. 333. a. JJ 88 

6. Formally Condition ought to be the Words of the Leſſor, but when 

they are indefinite and apt to defeat the Kftate, they ſhall be taken as Con- 
dition; per Doderidge, and cites Browning v. Beſton, which he ſays is 
received tor Law at this Day. Palm. 503. Hill. 3 Car. 8 

J. There are 3 Things which concern the Nature of a Condition. iſt, 

apt Words; 2dly, the Nature of them to reſtrain the Eſtate; 3dly, that 


they give Title of Re-entry, but the Place where they are inſerted is not 
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Condition. Co. 10. Portington 42. 
Þ. pl. 12. Marg. cites 8. C 


Conditions. ; 3 43 


n reſt ved. "Palm 503. Hill 3 Car. B. R. in Caſe * Hay: 


ward V. Fulcher. 


8. Where the Condirios 1 is larger thin the Recital, the Recital ſhall. 
reitrain it. Per Hale Ch. J. 2 Saund. 414. Paſch. 24 Car. 2. in Caſe 
ot Arlingron v. Merrick. SEES 


1 | oY When a Parſon is ot anhin defined, to whom 


the Law {hall lay that it ſhall be. 


"7 chan deviſes to A. upon Condition, the Remainder to B. as 3 of 
Tail, ſaving che Fee, and dies The Condition here 18, by Warren v. 
Tiplieation of Law, reſerved co che Heir; for by Jntendment he Fx" 
ſail have the Condition who ts prejudiced by the Deviſe, who is E, gravi 
the Deir. (B. it 1s to be admitted, that the Condition is not de- Querela cle 
ſtroped by the Remainder.) D. 3 Ma. 127. 53. 201.00 het 


he in Remainder ſhall have Advantage of the Condition if it be broken; but the ſame ſhall be by way 
of Action, and not by Eatry for the Condition not performed.} | 


= (C) Condition i in Deed, What Mord. make a Condi- 


tion. What not. 


D Eſſectum in Grants of the dug males a Condition, * Grant of 

* 28 H. 6. 35. + C0. 10. Portington 42. 3 
* 
that the Grantee ſhall give it to A. B. is a conditional Grant. Br. Patents, pl. 29. cites 38 H. 6. 34, 3 5. 
Br. Confirmation, pl. 13. S. P. per omnes Juſticiarios, cites S. C,—Quare Impedit, King H. 6. 
granted an Advowſon to W. N. and two others, ad Effettum, that they give it to the Nuns of Sion, of the 
Foundation of the King; and the Defendant pleaded, that the Grantees granted it to the Abbeſs of Sion, 
and did not ſay that ſhe was of the Foundation of the King ; and theretore ill, by all the Jultices ; for by 
them, this Word (Effectum) is a, Condition; but it is not declared, whether it be a Condition in the 
Caſe of the King only, or in the Caſe of a common Perſon alſo. Br. Conditions, pl. 96. cites 38 H. 6. 
34. Ad Ettectum is conditional of itſelf, 4 Le. 50. in pl. 161. Arg. cites 58 H. 6. 34. in Caſe of 
the King. Such Words in a Grant of the King make a Eoaditien in futuro, and that ſtands with 
the Grant, and allows it perfect and good at the firlt, | << 0 $36.0 Marg. pl. 13; - 
Cites S. C. Co. Litr. 204 a. S. P. See pl. 5. in che Notes. 7 


2, Tf the King grants an Avvowlon in Fee, and further conceſſit, 2 Con- 
thar the Grantee may amortize this for the Soul of the ſorogenttors Ae, pl. 7. 


” of the King; z this 1 18 but a Licence, and not a Condition, 43 E. 3. 3 GS 4: 
* adzudg * bound to a- 
mortize but 
at his Will. 


2. 8. P. 
=D, 318. 
But in the Caſe of a common | Perſon's Grant or Feoffment, the 
Words Ea Intentidne, or Ad Effectum, do not make a Condition, e in a laſt Will they do. 10 


;. The Words Ea Intentione in the Grant of f King make a Oo Litt. 


Rep 42. a. cites it as reſolved Paſch. 18 Eliz by all the Jan of C. 


4 The Words Ad ſolvendum in the Erant of the King, make a7 FAY 


Condition, Co. 10 Portington 42. | citesS C. 


—— —— Co. Lirt. 204. a. S P.-—hur contra in the Caſe of a common Perſon, unleſs itbe in a laſt Will. 
10 Rep. 42. a Cites it as reſolved Paſch, 18 Eliz. by all the Jes 


5. Ea 


Fr AY 


I SAG Lge oe Oe 3 — — Fo. c 
3 Conditions. 


The Coun- F. Ea Intetitione does not make a Condition, but a Confidence 
re e and Truſt, unleſs an expreſs Ke-curry be med. O. 3, 4 Ma. 
gr Cn. 138. 30. üdjudged. Doctor and Student, 122. 31 H. 8. O. 152. 


ditions, pl. Contra + 27 . 8. 15. U. 
191. cites 5 ; | | 
S. C & S. P. held by ſeveral — —Br. N C. pl. 152. cites S. C. 


a. ſays it was ſo adjuaged 18 Eliz. in C. B. 10 Rep. 42. in Mary Portington's Caſe, cites > P. fo 
reſolved by all the Juſtices. 18 Eliz. C. B. — 80 a Feaffment in Fee ad Intentionem to e kis I ill, 
this is no Condition, but a Declaration of the Purpole and Will of the Feoffor, by fe 

Heir cannot enter for Non-performance. Br. Conditions, pl. 191. cites 31 H. 8. 


Quere of theſe 


Words, Ad Intentionem, or Propoſitum, if theſe make a Condition? Brook ſays it ſeems that they do not. 


Br. Conditions, pl. 96: cites 38 H. 6 54. 7 | | | | 
A Man made a Feoffment in Fee ſub Conditione, ea Intentione, that his Wife ſhould have che Land 
for her Life, the Remainder to his younger Son in Fee. The Feoftee died without making ich an 
Eſtate, The Heir of the Feoffor entered. It was reſolved; that it was not a Condition, but an El- 
tate, which was executed preſently according to the Intent. 4 Le. 2. pl. 3. Mich. 23 Eliz. Anon. 
$ Br. Conditions, pl. 7. cites S. G. —8. C. cited Palm 438. | = 


6. Ut adveniat, ad inveniendum, Qt perimplendum tt. make not a 
Condition. ©. 3, 4. Ma. 138. 3. And this ts allo proved by tye 

Weit of Ceſſavit de Cantarta. | = 
7. Bracton Capite de Donationibus upon Condition hath this 


ER Verſe 3 
§. C cited co. 8. Stito quod (ut) modus eſt (1) Conditio (quia) Caula. This 


Lin. 404 8. ig cited, B. 3, 1 Pa. 138. 3. Bo 

It the Gran- 9. If an Annuity be granted % a Phyfician pro Conſilio impendendo, 
tee refuſes to this is a Condition. 2 Le. 126. Arg. cires 41 F. 3. 6. tor the Grantor 
Coonſel, the has no Means to compel the Grantee to give his Advice. 


Annuity is 3 5 
extinct. Br. Extinguiſhment, pl. 36. cites S. C. 


ut Brooke 10. If J. N. has the Ward of Land and Bode, and grants it to W. P. 
ſays, that it his Servant, pro bono Servitio &c. this was admitted a good Cor dition; 
does not ap- . . I | : 

pear there and it he departs out of his Service the other may enter into the Ward. 
whether it Br. Conditions, pl. 29. cites 45 E. 3. 8. | | 

was pro Ser- | 5 : | 1 8 | | | 

vitio impenſd, or impendendo. Ibid.——S. C. cited. Arg. 2 Le. 128.8. C. cites Arg. 4 Le. 50. that 

he may enter into the Wardſhip and Land. 5 | „„ 


D. 329.a, 11. A. and B. were bound to ſtand to the Award of certain Perſons, 
pl. 13. Mich, who awarded that A. ſbould pay unto B. 20's. per Ann. durins 6 Nears, 


15. & 16 towards the Kducation and bringing up of ſuch a.one an Infant, and with= 


Eliz. Anon. 


S. C. — in the 2 firſt Nears of the ſaid Term the Infant died, ſo as now there ; 


3 Le.65. pl. needed not any Supply towards his Education; yet it was adjudged 
95. S. C. that the yearly Sum ought to be paid tor the whole Term atter; lor 


cited by the Words (towards his Education) are but to thew the In ent and 


7 REY Conſideration of the Payment of that Sum, and no Words ot Condi- 


1. ), 16 E. tion &c. 2 Le. 154. in pl. 186. 19 Eliz. C. B. Anon. 
12. S. P. and ſeems to be 8. G  - Sm 


| aLe.70,71. 12. In ſome Caſes this Word Pro does not make a Condition : AS 


Arg. S. F. if before the Stat. of W. 3. Land was given pro Homag io ſuo, there, if 


Co Lit 20: the Homage be not done, the Feottor could not re-enter, but he ought 
o Litt. 203. 2 . gs "Y 

a. ſays, that to diſtrain. Arg. 2 Le. 128. Mich. 29 Eliz. 

ſub Conditi- 13. Diverſe Words of themſelves make Eitates upon Condition, among 
one is the which is / Conditione; As if A. enffeoffs B. to have to B. and his Heirs, 


veral ; ard the 


molt proper upon Condition that B. and his Heirs pay &c. to the faid A. annually _ i 


and CN reſs * v . * 5.6 
Condition ſuch a Rent &. the Feottce has Eſtate upon Condition, Litt. 
in Deed. 8. 328, | | | 5 

14. Re- 
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Conditions. 45 


5 14. Regularly the Word (Fro) does not import a Condition, tho! it 
has che Force of a Condition when the Thing granted is Executor, and 


the Conſideration of the Grant is a Service, or jome ſuch Thing, for which 


there is no Remedy; but the flopping the Thing granted, as in the Caſe of an 
Annuity granted pro Conlilio, or tor executing the Office of a Steward 
ot a Court, or the Service of a Captain or Keeper of a Fort, here the 


Failure of giving Counſel, or performing the Service, is a Kind of E- 


viction of that which is to be done for the Annuity, the Grantor ha- 
ving no Means either to exact the Counſel, or Recompence for it, but 
by itopping the Annuity ; and in theſe Cafes the Condition is not prece- 


dent, and therefore the Pertormance thereof need not be averr'd when 


che Annuity is demanded. Per Hobart, Ch. J. Hob. 41. Mich. 10 Jac. 
in the Caſe ot Cowper v. Andrews. | e 

15. The Clauſe in a Diſpenſation to hold 2 Benefices, Dummodo they Cro. C. 475. 
be not above 12 Miles from one another, does not make a Condition to pl. 4. Dodſon 


make the firſt void; Agreed among rhe Juſtices without Argument. 8 8 . 
Jo. 394. pl. 5. Trin 13 Car. Dodſon v. Glyn. | gcauſe this 

| | concerned 
Eccleſiaftical Juriſdict ion, the Court heard Civilians, and diverſe Texts in the Civil Law being ſhe vn, 
that .1/-do and Dummodo are expreſs Provifors in ſuch Licences, and make no Condition, unleſs added, 
Mat if Je ces etleν e, then it ſhall be void ; but is only an Admopition or Caution, that he ſhall be 
puniſhed by Eccleſtaſtical Cenſures if he does otherwiſe ; and this being always the Expoſition on 
granting ſuch Licences, the Court refolv'd, that tho* it be generally a Condition in the Expoſition of 


the Law, yet to avoid the great Inconveniencies that would inſue, as to Avoidances of Multitudes of 


benefices &c. it ſhould not be taken here as a Condition. 


16. Leaſe of Land paying Rent is no Condition; ſo a Power to dig up 
Trees making up the Hedge again is not a Condition, but Covenant lies for 
not repairing the Hedge. 2 Show. 202. pl. 209. Paſch. 34 Car. 2. B. R. 
Anon. e e - 


r — — ESO 
— 
— 


(D) By what Morde it may be created. By Covenant. 


1. 1 a Man leaſes Land by Indenture, and in this there is ſuch 
| a Clauſe, And ir is covenanted between the Parties, Or It is a- 


greed between the Parties, That the Leſſee ſhall not do ſuch a Thing 


4 


upon Pain ot Forfeiture of the Eſtate, * this is a good Condition; Nes. | 


for here the Mords ſtand indifferently to be the Words of the Le vw 
ice or Leſſor, and fo ſhall be taken to be the Words of the Leſſor, | 


D. 32 Eltz, B. R. agreed. 


2. Tf a Han by Indenture leaſes for Bears, and therein the Cro. J. 378. 
Leſſee covenants and grants with the Leſſor, that he nor his Al e , c. 
lions will not grant, affign, or ſell the Land to any præter cc. upon 


without 


Pain of Forſeiture of the Term, this is a Condition. Mich. 12 Jac. hearing Ar- 


B. R. and Trin.14 Jac, B. N. between 7 hirchcock and Fox, adjudged, uren, 


or being by 


= Indenture, they are the Words of both Parties, and ſufficient to determine the Leaſe. — 2 Bulſt. 299. 


Fox v. Whitchcocke, S. C. Coke Ch. held it clearly a Condition. 


Roll Rep. 68. pl. 12. 8 C. 


eidid. 69. agreed on the other Side to be a Condition. S. P. by Mountague, and the Leſſor has 
Election either to enter or to bring Action of Covenant. Dal. 8. pl. 9. Mich. 7 E. 6. Anon 


3. A Leſſee for Years covenants, that if he, his Executors or Aſſigns, 
fell the Ter n, that then the Leſſor may re-enter ; This is no Condition; for 


all Conditions ought to be reſerved und made on the Part of the Leilor, 
Donor &c. Py. 6. a. b. pl. 1. 2. Paſch. 28 H. 8. 


NX * 


<s——— — — 


KN: 


Grant to di FN. : G * ; 
"os the * ged in this Caſe, that, altho' the Word Provito, abtolute dicto vel 


| Lord M. his poſito, makes a Condition, yet when it is coupled with other Words 


that he aſ- 


ver. But it 


held accord 


* * 


COP II TT EIS < 


46 Conditions. 


8 


4. A. made a Leaſe to B. wherein it was coveranted between the ſaid 
Parties, that if it happen the ſaid Rent to be behind, in Part or in all, 
by the Space of 6 Weeks, that then it all be lawful! for A. to re-enter. 
Dyer held, that theſe Words made Condition, becauſe they are the 
Words of the Leſſor, as well as of the Leſſee. Weſton was ot the ſame 
Opinion, viz. that it is a perfect Covenant. Dal. 86. pl. 46. Anno 14 
Eliz. Molington v. Filpot. . „„ 
5. A Leaſe is made of a Farm, except the Wood, and the Leſſor covenants, 
that the Leſſee ſhall take all Manner of Underwoods, provided always, and 
the Leſſee covenants, that he will not cut any Manner of Timber-trees ; this 

is no Condition, being but a Declaration ot what Wood he was to 
meddle with, Poph. 117. 119. cites 17 Eliz. Hamington v. Pepul. 


Bur Proviſo 6. Proviſo added in the End of a Covenant extends only to deteat the 
annex'd to an fame Covenant, unleſs there are the Words ©rod tun the Grant thall 


Exception is be void. But Proviſo put abſolute in a Deed, without Dependance upon 

only an Ex- . 8 E * f . * Ry 
* any particular Covenant or Exception, is to be conſtrued tor Condition 

planation. | ES | ; 

Mo.106. An- to all the Eſtate. Agreed by all the juſtices. Mo. 106. pl. 249. Mich, 

drews's Caſe. 1) & 18 Eliz. in Andrews's Caſe. 

Cro. E. 202. J. In an Indenture of Leaſe, the Leſſee covenanted to perform all the Coe 


Pp. wg venants ſub Pana Forisfacturæ, and by the Opinion ot the whole Court 
Sites 


„ the ſame was a Condition. Arg. Le. 246. pl. 33 1. cites 24 EIIz. Hill 


© Þ--ard - v. Lockhbam. | 


ſeems to be . 5 
S. C. that the Leſſor enter'd, and it was adjudg'd for him. 


4 Le. 147. g. The Lord M. bargained and fold Lands by Deed inrolled, Pro- 


pl 258. 8. C. piſo, and is covenanted, granted and agreed, that it ſpall be lawful for 


Een J. S. (who was a Stranger) to dig in the Lands for Mines ; it was adjud- 


o_ and. g {ubſequenr, it ſhall be conſtrued in the Sente of the ſaid Words to which 
t coupled. Mo. 174. pl. 308. Mich. 26 & 27 Eliz. Huntington 


ſigned ir o- v. Mountjoy. „„ 


was held accordingly, that the Word (Proviſo) being coupled with other Words of Covenant and 


Grant, did not create a Condition, but ſhonld be of the ſame Nature as other Words of Grant. — 


Godb. 1. pl. 24 S. C. in totidem Verbis. 


1 245. pl. 9. The Biſhop of R. made a Leaſe for Years, Zeſſce covenanted. that 


331.8. C. ye world not put out or diſturb any of the Tenants inhabiting in the ſaid 
ingly by Manor out of their Tenancies, doing their Duties eccording to the Ciſtom of 
Wray and the Manor; and Plaintiff thewed, that the Pefendant had put our one 
Gawdy, and A, G. a Tenant dwelling there upon a Tenemear Parcel of the laid Ma- 
Fenner did nor, and that the Biſhop enter'd tor the Condition broken, and made a 
SS Leaſe to the Plaintiff. It was argued, that alcho* the Words ſound in 
p Covenants, and are the Words of the Leſſee, yer the Leaſe being by In- 
_ denture, they are the Words of both, and the Intent of them is to defeat 
the Eſtate, which cannot be by Covenant but by Condition; and Wray 
and Gawdy were of that Opinion clearly. Cro. E. 202. pl. 33. Mich. 

32 & 33 Eliz. B. R. Thomas v. Ward. „„ fn 
Goldsb. 74. 10. A. leaſes to B. for Years, with Clauſe of Re-entry for Non-pay- 
Hi the Court MENT of Rent, and in the Leaſe were diverſe Covenants on the Part of 
held; that the che Leſſee. Atterwards Leſſor deviſes, that Leſſee ſhould hold the Land de- 
Words (un- miſed for 31 Years, reckoning the Years of the firſt Term not expir' 1 as 
der like Co- Parcel of rhe faid Term ot 31 Years, hielding like Rent and under fach 
venants) CO (1 94uts as in or Leaſe. Per tot. Cur. the Words can't make a 


not wake a 


Condition, Condition; for a C ondition is a Thing odtous in Law, Which ſhan't be 
tho' they are created without ſufficient Words. 2 Le. 33. pl. 40. Hill. 39 El iz. C. B. 
in a Will, Machell als. Michell v. Dunton. . 


and Pertatn | | ; 3 | 
ſaid, that they are void Words Godb. 99. pl. 114. Mich. 28 & 29 Eliz. S. C. not reſolv' d 


And. 197 pl 232. Maunchell v. Dodington, S. C. adjudged 
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Conditions. Wy, 


11. | S. made a Leaſe tor Years ; the Leſſor covenanted thut the Leſſee 
foor't! have Houſevote &c. without commuting Waſte, upon Pain of For- 
reite of the Leaſe; if it be a Covenant or a Condition was not reſol- 
ved; but Walmfley held it a Covenant on the Leſſor's Part, and con- 
ſequently it cannot be a Condition. Cro. E. 604. pl. 18. Hill. qo Eliz. 
B. R. Arch- Deacon v. Jennor. | | 0 8 
12. It A. infeoffs B. viz. Proviſo ſemper qucd prediffus B. ſolvat ſeu 
ſolvi ſaciat præſfato A. talem Redditum; or ita quod prædictus B. ſolvat 
Cc. In thoſe Cafes, without ſa y ing more, B. has only Eſtate on Condi- 
tion; fo that if he does not pertorin the Condition, the Feoſfor and his 
Heirs may enter. Litt. S. 329. 3 . 
13. It a Man by Indenture lets Lands for Years, provided always, and Proviſo joined 
"tis covenanted and agreed between the ſaid Parties, that the Leſſee ſhould ©## Fords 
id : 5 : AE Ty | 3 | . of Covenant 
not lien, and *rwas adjudg'd that this was a Condition by force ot the makes a 
Proviſo, and a Covenant by force of the other Words. Co. Litt. 203. b. par pap ang 8 
TY 8 CIR "> -- and a Co- 
venant alſo, per Popham. Cro. E. 486. cites Sir Henry Barkeley's Caſe. 
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14. Leaſe for 80 Years of the Manor of T. &c. excepting all Woods and Jo. 166. pl. 
Undcroons growing or to grow in the Wood called T. Wood, and excepting 0 Sa 
Ga , 8 # ; ; S ſolved, that 
all Trnver Trees o Oak, Aßb, and Elm, growing on any Part of the Pre- it was à Con- 
miles, with free Tugreſs and Regreſs; the Leſfor covenanted that the Pre- dition; for 
miſſes were tree from Incumbrances, and the Leſſee covenanted to repair — it was 
the Fences, and alſo if he diſturbed the Leſſor, or bis Aſſigns, to ſell, cut Pda | | 
| | 3 7 8 | . , mong Cove- | | 
or carry any of the Wood or Underwood excepted, that then it ſhould be "_ nants, as was | 
for the Leſſor to re-enter &c. One Queſtion was, whether this was a Co- reſolved in 
venant or a Condition, tor which upon a Diſturbance the Leſſor might Cromwell 


enter and defeat the Eitare? It was inſiſted, that it was not a Condition, 3 5 1 
becauſe they were the Words only of the Leſſee, and every Condition is , R. 


created by the Words of the Leifor ; 'tis true, if the Words had been, [5:. b] and 
it the Leſſee diſturb &c. then the Leaſe ſhall be void, this had been a tho * 
Condition, becauſe the Plaintiff could have no Remedy by Action upon We 
| f 27 3 pos 7 Words of 
a void Leaſe ; but *tis otherwiſe where the Leſſee covenants it ſhall be the Leſſee 
lav ful for the Leſſor to re-enter, becauſe in ſuch Cafe he may have a by way of 
Remedy by way of Action upon the Deed; and Doderidge faid that Covenant, 
formally a Condition ought to be by the Words of the Leſſor, but when they hei there 
3 . 3 : . eing by the 
are indefinite, and proper to defeat the Eſtate, they fball be taken as a Condis Indenture, 
tion, according to Browning and Beſton's Cate, which is received for Words of 
Law ar this Day. Palm. 491. 496. 503. Hill. 3 Car. B. R. Hayward Re-entry, 
v. Fulcher. „„ : e 2 wor * 
5 | 25 5 3 ; _ Leaſe ſhall 
be void, it is as ſtrong as if they had been the Words of the Leſſee himſelf; and tho? this Point was 
not reſolved in the Caſe of the Queen v. Lyſter, yet the better Opinion is ſo, and the Law has been 
taken ever ſince that it ſhall be a Condition. Ibid. 169. S. C. adjudged, | 1 


— TOA TIS LO 


135. Leſſee for Years brought Treſpaſs for breaking his Cloſe, and 
beating down his Hedges &c. The Detendants juftify for that one M. 
ſeiſed in Fee, leaſed to the Plaintiff, excepting the Trees, with Liberty to 
grub up, cut down, and carry them away, repairing the Hedges and filling 
up the Holes; and that M. granted the Trees, and the Liberty to the 

Defendants &c. Upon Demurrer Exception was taken, becauſe the De- 
Jendant had not ſhewn that he filled up the Holes and repaired the Hedges, 
and that thoſe Words (filling up the Holes and repairing the Hedges) 
make a Condition, which nor being done deſtroys the Agreement, and 

_ avoids the Liberty; ſed non allocatur ; tor it is not a Condition but a 
Covenant, for Breach whereot the Leſſee has Remedy by Action. 

Adjudged Quod querens nil capiat, per Billam. 2 Jo. 205, 206. Paſch. 
34 Car. 2. B. R. Warren v. Arthur, . 5 | ; 


(E) Im- 


” , . - 
— Am N „ aww. A... A. 


—— 


245. at the Fs 
End ofthe Plea cites S. C. 


27. Mich. 2 


1 Conditions. 


(E) Improper Words. 


*Br. N.C. 1. I a Man leaſes for Life, or makes a Feoffment upon Condi⸗ 
1 BLOW tion that if the Letlee does ſuch an Att, the Eſtate ſhall be void; 
ie not void tho rhe Eſtate cannot be vold before Entry, pet this ts a good 
till an Entry; Condition, and ſhall give an Entry to the Leflor by Jmplicatton, 
Ch. ]J—— M.37, 38 Eliz. B. R. tn Goodale and Wiar's Caſe. Agreed by all præter 
dies l. Fenner, who doubted thereof, i 


Per Bromley * - Mar. Br. S. 465. Co. 3. Pennant 05, admitted. Litt. S. 723. | : 


5 | 13 Rep. 95. b. S. C. admitted to be a Condition. 
Cro. E. 383, 384. pl. 4 S. C. affirmed in Error, that they wer: good Words of Condition. Poph. 


909, 100. S. C. & S. P. admitted by two J. — Gouldsb. 176. pl. 111. S. C. but the Juſtices differed as 
to its being a good Condition. — Mo. cs. pl. 989. S. C. agreed, that the Eſtate could not he void 


before Entry, but whether the Words {ſhall be void) are ſufficient Warrant for Entry they varied in 
Opinion. | 


2. So it fs if the Condition be that the Eftate ſhall ceaſe. Litt. S. 
723, M. 37, 38 Eltz, B. R. Der Coke. RE 
3. Ita Man makes a Feoffinent by Oeed, upon Condition that 
& Eli, ik the Feoffee does not luch an Act, then the Feoffinent, Char⸗ 
S. C. & S P. ter, and Livery thall be void; this is a good Condition, cho' no Re- 
admitted. entry be reſerved. D. 9. 10 Eltz. 268. 15. adnittted. 5 

5 4. So ik the Condition be thar the Feotimenr thall be void, this ts 

a good Condition, and ſhall give a Ke-entry without an erpreis Re- 


D. 193. pl. 


lervation. 11. 7. 22, Eriche's Caſe, agreed. 


c Rep 95.b. 5. Sotf the Condition be thar the Deed of Feoffment & 01/712 


Cale, S C. inde Habita eric Vacua c nullius vigorts ; this is a god Candition; 
& 5. P. ſ:cms for this is all one as if he had ſaid that the Feottinent ſhail be void ; 
admitted. tor the Livery takes Effect by the Oeed. Dubitatur M. 37, „8 Elz 


— a gg k. B. R. between Ge and Miat, tio againſt two Juſtices. 
8. C. and affirmed in Error, that they were good Words of Condicion.-— | Poph. 99 S C but S. P. 
doubted by Popham and Fenner. — Mo. 708. pl 989 S. C agrced, that the Eſtate could not be void 
before Entry; but whether the Words (ſhall be void) are ſufficient Warrant for Entry, they differed 
in Opinion.——— Gould>b. 176. pl. 111. S. C. but the Juſtices differed as to its being a good Con- 
dition. 8 N | 


+ 


See (K pl. 6. Ik a Pan leaſes for Life, or makes a Feoffinent in Fee, upon 


Condition that ik the Feoffee or Leflee does ſuch an Act, that then his 
Eſtate thall be void and ceaſe, and the Land ſhall remain over to a Stran- 


ger; tho it was intended that the Stranger ſhould take Advantage of 
the Condition, and he cannot by Law, pet rhe Leffor or Feoffor 


| map enter by force of this Condition. Lit. S. 723. 
This ſeems 


ther Deed AN Act, the firſt Deed ſhall be of no Force; this ts a good Condition, 
made at the AN ſhall give a Re-entry, tho' none be relerved.“ zo All. 11. ad- 


1 T7; _ - | < 1 . wh = | 
— mitted. 45 All. 10. admitted 


2 *The Caſe was, a Man made a ſimple Feoffment, and after, by Deed rehearſing it, the Feoffee 


granted to the Feoffor, that if the Ferffor paid 10 I. 'y ſuch a Day, that the Deed and Feoff ment ſhould be 


Loi. Tank ſaid, that Deteaſance cannot be of Ettect of Lands which pals by Livery, it the Livery 
be not made as well upon the Defeaſance as upon the Charter of Feottment ; and the Opinion of the Court 


was with him. Br. Conditions, pl. 113. cites 30 Aſſ. 11.— Br. Defeaſance, pl. 8. cires S. C. and 


Brooke fays, that therefore at this Day it is uſual ro covenant, that the Aſſurance, after the Condition 
performed, hall be to rhe Uſe of the Vendor, and that the Vendre and his Heirs, and all others, ſhall 
be ({eiſed] to the Vendor and his Heirs. 8 Eee 


8. Tt 


eme, 7. Ika Man makes a Feoffment by Deed, and the Feoſſee grants 
trove n. by another Oeed made upon Condition, that if che Feoffor does ſuch. 


* 
775 " 
N 
W 


as mew ff .- &#9 


6 E. 2. Entry congeable 55. Adjudged. 


that Terra redibit; and Coke Ch. J. ſaid, that there ought to be a reaſonable inen ent in that Caſe . 


, 1 „ pl. 
ſhould be void. It was moved that the Condition is void, becauſe it is, ins. k 


= of the Will can't make a Condition, tor a Condition is a Thing odious 
in Law, which ſhan't be created without ſufficient Words, 2 Le. 33. a Condition, 
Pl. 40. Hill. 29 Eliz. C. B. Machel, alias, Michel v. Dunton. rbo'theyare 


„ 
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Conditions. 3 


g. Tf a Man leales for Bears, and in the Indenture there is ſuch 8. C & 8 f. 


Statum c Terminum ſuum alicut Perſons tine Licentia of the Leſſor 


114 *r 114.— Co. 
Subpana For1s-tactu re Termint pra d' this 18 a good C ondition. Litt 20k ry 
D. 66, d. pl. 8. Mich. 3 E. 6. per Tur, | 8 A — 3 


Arg. Le. 246.— 8. P. by Gau dy, Godb. 131. — Provided always, and it is covenanted and ag reed 
and the Leſſee covenants not to alien or grant over without Licence of the Leſſor. The Reporter adds 
a Quære, if this be a Condition or a Covenant only, becauſe it was not agreed among the Juſtices. 
D 157. pl. J. Mich. 4 & 5 P. & M. Anon. This amounts to a Leaſe for Years defeaſible, and fo 
it was adjudg'd in C. B. in Q Elizabeth's Time; and, the Reaſon of the Court was, that a Leaſe for 
Years was but a Contract which might begin by Word, and by Word may be diffolv'd. Co. Litt. 


204 a. at the bottom. Proviſo quod non licebit to the Leſſee to alien his Term without Aſſent 


ot the Leſſor, was reſolved to be a Condition. Cro. E. 60. pl. 2. Mich, 29 & 30 Eliz. B. R. Knight 


v. Mor. | Tbs 5 | | 
9. So ik there be ſuch a Clauſe in the Indenture, and the Leſſee Co Lit. 204. 
ſhall continually dwell Upon the Houſe upon ain of Forfeiture ok s C 

the ſaid Term and Intereſt. ©. 6. (and ]) E. 6. 59. pl. 46. per Cur. Sos 

10, If a Pan makes a Fectiment rendering Rent, and if the Roll Rep. 
Kent be behind, that it ſhall be lawtul for him and his Heirs to re- 33%: fl. 57 
rake the Land, and to make his Profit thereof; this is a good Con: +. Con. 
dition, and ſhall give a Re-entry, tho' it be not exprellp limited, dirion,s. C. 
an „ 


Which wa 


that the Word (return) is not a proper Word, yet it is a good Condition, and it was to defeat the 
Eſtate.— If the Words had been (to retake) only, without ſaying (to retake the Land) it had been 
good; Per Coke Ch. J. 3 Bulft. 155. Mich. 13 x ate Co. Litr. 204. a. ad finem S. P. and cites S. C. 


and ſays, that for the avoiding a Leaſe for Years, ſuch preciſe Words of Condition are not ſo tri ty. 
required as in a Caſe of Freehold and Inheritance. | | RE a 


11. A. was bound in an Obligation to B. and upon Oyer of the Ob. Br. Faits, pl. 
ligation the Endorſement was, that the ſaid B. Vat & concedir, that F 181 
the ſaid A. ſpould ſtand to the Arbitrement of F. S. then the Obligation Bare ef 

Cites 
that B. vult & concedit, that if A. ftands to the Arbitrement of J. S. S C. but 
and all this is the Deed of A. and not of B. neither is it by Words con- * 

ditional; and per Newton and Paſton, the Words Vult & concedit are cs 
void, but the Condition commences here, viz. if the ſaid A. ſhould 246. Arg. 
ſtand to the Arbitrement of J. S. And therefore it is ſufficient to make a cites S. C. 
Condition; whereupon the Defendant's Counſel paſſed over. Br. 
Conditions, pl. 58. cites 21 H. 6. 51. | 

12. Provided it ſhall not be Iawful to the Leſſee to lop the Trees; Per 
1 tis a Condition; per Brown 'tis not. Mo. 45. pl. 136. Mich. 


Py * * 
— —— 


** 2 


— — 


(E. 2) By Words of Leſſor only. 


I A Leaſes to B. for Yeats, with Clauſe of Re-entry for Non-pay- Goldsb. 74. 


IA ment of Rent, and in the Leafe were diverſe Covenants on the Sb - Fad 
Part of the Leſſee; afterwards Leſſor deviſes that Leſſee ſpould hold the og, Ag 5 
Land demiſed for 31 Years, reckoning the Years of the firſt Term not dition; for 
expired as Parcel of the ſaid Term of 31 Years, yielding like Rent, and the Words 
* under ſuch Covenants as in the former Leaſe ;. per tor. Cur, the Words 8 
do not make 


: in a Will, . 
Ow. 54. S. C. reſolved by all the Juſtices accordingly ; for Covenants and Conditions are of ſeveral 


Natures, the one giving Action, the other Entry L and the Intent of the Will was, that the Lefſ-e 
= 2 e ſhould 


ſufficient Words. 


2 py 1 
. — 


Conditions. 


— — 
50 
ſhould not forteit his Term, tho' the Covenants were not perform'd, but is only bound to uch be— 
nalty as he was at firſt, which was to render Damages in an Action of Covenart and Judgment accord- 
ingly. And. 1:9. pl. 214. Manchel v. Dounton. S$ C. held accordingly. Ibid. 197. pl 332. 
Maunchel v Dodenron, S. C. agreed per Cur. that it does rot make Cor dition, but that the Words 
were vain Words — Godb. 99. pl. 114. ems to be S. C. but not reſolved, but ſays that Gawdy held it 
a Condition, which was in a Manner agreed by all the other Juſtices; yet Periam and Rhodes J. ſaid, 
that the firſt Leaſe was not defeaſable for Non- performance of the Covenants, nor was it the Intent of 
the Deviſor that the ſecond ſhould be ſo, notwithſtanding his Meaning was that he ſhould do the ſame 
Things —— 2 Le. 33. pl. 40. S. C. and the whole Court held that the Words of the Deviſe cannot 
make a Condition ; for a Condition is a Thing odious in Law, which ſhall never be created withour 
And. 179. pl. 214. Manchell v. Dounton, S. C & ibid. 197. pl. 232. Maun- 
chel v. Dodington, agreed that it makes no Condition.=—Poph 8. S. C. cited by Popham Ch. J. as 


pw 
— — 
— — 


9 2 — — 


asdijjudg'd no Condition. — 8. C. cited by Popham as adjudg'd accordingly. Cro. E. 288. in pl. 3. 


2. Covenant by Leſſor that Leſſee may cut fireboot c. without doing 
Waſte, and the Leſſee does Waſte in telling Wood ; this is a 
Breach of Leſſee's Agreement, and he is liable co be ſued on his Bond 
for Performance of Covenants, Agreements, &c. for tho? 'tis the Cove- 
nant of the Leſſor, yet tis the Agreement of the Leſſee. Le. 324. 
pl. 457. Trin. 31 Eliz. C. B. Stevenſon's Caſe, 


— — — . 


eg (F) Obligation. Condition. What JYords make a 
. „„ Condition. 5 


See (D x, FF the Condition of an Obligatton be made in this Manner, 
1 ſcilicet, the Condition of this Obligation is luch, that it 
R. H. do not grant over the Bene fice ot D. during his Lite, then the 
ſaid J. H. (the Dbligor) doth Covenant to grant and aſſign che ſaid 
Advowſon to the Obligee and his Aſſigns gc. tha” the Mord Covenant 

be put in here, yet this is conditional, becaule it is expreſſed before in 
the Commencement of the Condition, [ viz.) the Condition of this 
Obligation ts ſuch ec. Cr. 38 Eliz, B. G. between i//den and 
aynes. | | | JO. EE. 

2. Ik the Condition of an Obligation be ſuch, Now therefore if 

the ſaid Obligor pay 10 l. to the Obligee quarterly, then it is agreed that 

the Obligation ſhall be void, this is a good Condition. Jer 8 Ja. 
B. between Simp/or and Bernard. Per Cur, EET 8 

3. If the Condition of an Obligation be to ſtand to the Award of 
J. S. ſo as the Award be made in Writing indented under his Hand 
and Seal &c. this is a Condition ſo that the Award ſhall not bind, tho 

it be made by Writing under the Þand and Seal of J. S. if the 
Writing be not indented. I. 11 Car. B. N. between Holmes and 

5 ” 1 adjudged upon a Demurrer. Intratur Mill. 11 Car. Rot. 

Cro. E 396. 4, The Condition of an Obligation was, whereas the Obligee is bound 
pl. 1. Gren- ja certain Obligations, the Obligor is to deliver them to the Obligee before 

wer. S. C Mich. Reſolved that this is a Condition clearly. Mo. 395. pl. 515. 
: . Y. AMO. 395. PL 515 

N Hill. 3) Eliz. Grammingham v. Ewre. 


(G) Ob- 


— — 


Conditions. 


(G) Obligation. Condition. What ſhall be ſaid to be &*, 7%: 
es Fo arcel of the Condition. > EE 


t. JJ the Condition of an Obligation be in ſuch a Manner; Where- 2 Bulſt. 133, | 
I as Robert Crots the Father thail and will before ſuch a Day, 88 the Ob- | | 
| ſurrender the Moicty of the laid Copyhold Tenement uoco Robert te Word jt 

the Bounger, ſo that Robert the Bounger be chereot to ſeiſed, accord- (whereas) _ 
ing to tne Cuitom of the Manor, it they ſo long live, then the Dbliga- inſteadof (if) 
tion to be void. The laſt Words (ik they fo ſong live) do not make _ * 
the Condition only, uut the Surrender is Part ot the Condition 1 ler or 
allo. M. 11 Jac. B. R. between Marker and Croſs. | Opinion, 


| | 5 | that it was 
a mere vod Condition, the ſame being altogether inſenſible, and not compulſory, as the ſame ought to 
be, and ſo the Obligation is ſingle and without Condition. The Words were, }/hereas the Oblioee 
is leund in certain Obligations, the Obligzer is to aeliver them to the Obligee bejore Mich. &c. It was reſolv'd, 
tha: thoſe Words make a Condition clearly, Ibid. | 


2. Tf the Condition of an Obligation be in ſuch Manner; the 
Condition of this Obligation is lich that, it che above-bounden 
A. B. do diſcharge the Obligee of ſuch a Recognizance c. and where- 
as the above-bounden A. B. hath agreed to free and diſcharge the ſaid | 
Obligee from 2 ſeveral Obligations c. Mo the Condition of this | | 
Obligation is ſtich, chat if the ſatin A. B. do fave and keep harmleſs | 
the Obligee of and from the ſaid 2 ſeveral Obligations, then this pre- 
ſent Obligation to be void; tho' in this Cale the Words JIrima 
- facie ſeem to reſtrain the Condition to the laſt Part only, ſctiicet, 
to ſave him harmleſs from the 2 Obligations, yet in as much as it 
appears that the Intent was to extend to the Recognizances by the firſt 
Words, the Condition of this Obligation is ſuch, and likewiſe by 
the Word (alſo) in the laſt Clauſe, fcilicet (whereas alſo) or other- 
ways the firſt Words (the Condition of this Obligation is ſuch) 
will be void; the firſt Part, as to the Oucharge of the Recognt- 
zaͤnce, ſhall be Part of rhe Condition alſo, for the firſt Part is a per- 
tect Sentence to make it a Condition; but theſe Words to be added 
thereto, ſcilicet, (then che ſaid Obligation to be void) which Words e 
will ſerve well tor (“) both Clauſes, and the intervening Recital 
| (whereas &c) will not hinder it. Mich. 1649, between 1ngo/desby and Fol. 40. 

F 2 adjudged per Cur. præter Jermyn, Jntratur Tr. 1649... 
5 t. 1284. | „„ | „ 8 . „ 
. A = made Obligation, and after the Date, and at the End of it Br.Conditi- 
a Clauſe was compris'd, that if he pay the Moiety of the Sum, that then the ons, pl. 232, 
Ob gation ſhall be void; and the Opinion of the Court was, that it is a cite S & 
ood Condition. Br. Obligation, pl. 89. cites 30 E. 3. 3. and Fitz. 
4 Condition of a Bond was to ſave Lands from all Incumbrances, and 
before the Sealing of the Bond there is a Memorandum indorſed, that it 
 ſpould nat extend to ſuch a particular Incumbrance. The Indorſement was 
held an Explanation of the Intent of the Parties, and that before the 
Sealing 20 Things may be indorſed or ſubſcribed as Conditions of the 

Obligation, and they all Hall ſtand, Mo. 679. pl 930. Mich. 44 & 45 

Eliz. B. R. Broke v. Smith. ee eee 
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held aceordingly.— 3 Bulft. 1 53. S. C. adjudg'd againſt the Plaintiff per tot. Car. _— 


adindg d it vtz. Provided always nevertheleſs, and ir is eovenanted 


dition, and nor Aſſigns, ſhall alien the Premiſes, but to ęt. 
eg. Covenant at the Election of the Lefſor. Pill. 


Co. E. 242. 


— SA. — 


py -.-- Conditions. 


— 


(H) By what Words it may be created. 


See (K) pl. 1. FF a Man leaſes to a Woman for 40 Years upon Condition, that 
*. 5 13 illa tam diu viveret & cuſtodiret ſeipſam a ole Widow, and 
there. ſhould inhabit upon the Premiſes, this ts not any Condition; for the 
Word (ii) makes the Intention uncertain wpether another thing 
was intended bveſives the Ceffor of the Term or the Re-entry, 
PMich. 37, 38 Eliz. B. R. bet weeen oer and Hardy, adjudged. 
This was a 2. If d Man leaſes Lands to another, proviſo it the Rent be ar- 


Point made 


rear, this is not any Condition, becaule the Word (3) makes the In⸗ 
Caſe ; is tention uncertain ; for where the Proviſo is hypothetical, it ougizt 


by leaving to be ſhewed what he would have. Palch. 14 Jac. B. K. between 
A in- Moodye and Garnon. Per Cur, + 8 N 
nſible 
ords, and that theſe Words of themſelves would make a Condition without more, but the whole 
ourt e contra for the Reaſon given by Roll. Roll Rep. 367 pl. 20. Paſch. 14 fac. B. R. S. C. [bur 
do not obſerve S. P. mentioned in any of the other Reports of the S. C. To make it a good Condi- 
tion it ought to have the following Words, viz. that then it hall be Iawful for the Feoſfor &. to enter 
Exc. Litr, 331.—And in ſuch Caſe the Words ſi contingat Redditum prædict' aretro fore &c. that then 
it ſhall be lawful to the Feoffor, Leſſor, &c. to enter &c. make a good Condition. Litt. S. 330. 
Proviſo is as apt a Word to make an Eſtate Conditional as Sub Conditione, or any other Word of 
Condition; but yet when it ſhall make an Eſtate or Intereſt conditional, 3 Things are to be obſeryed. 
Iſt; that it does not depend on any other Sentence nor Participate of it, but that it 


n 8 ſtznds originally 
of itſelf, 2dly, that it be the Word of the Bargainor, Feotfor, Donor, &c. zdly, that it be com- 
pulſory to inforce the Bargainee, Feottee, Donee, &c. to do an Act; reſolved. 2 Rep 99. b. Hill. 


43 Elm. CB. Lord Cromwell's Caſe. Mo. 106. pl. 249. Andrews's Caſe, S. C. and all the 
Juſtices agreed that Proviſo annexed to an Exception is only an Explanation; and if ir be added ar 
the End of a Covenant, it extends no further than to defeat the Covenant, unleſs it has Words (uod 
tunc the Grant ſhall be void; but being put abſolutely in a Deed, without Dependance upon auy par- 
ticular Covenant or Exception, it is to be conſtrued as a Condition to all the Eſtate. | 


Mo. 843. pl. 3. (So) if a Man leaſes Land to another, proviſo if the Rent be 
1151.S.C. behind, it thall be lawtul for Him to reſtrain, and not being ſufficient 
awry age the Ground, to re-enter into the Premiſes, and the ſame to have again 


x | a gain 
ny Condi- in his former Eſtate; this is no good Condition; for the Words are 
eee not, that he ſhall reſtrain the Goods upon the Tenement, nor is it 


Roll Rep. known what is intended by the Word ſufficient, ſcilicet, ſufficient 
230 Mint. Reparatton, Rent, cc. and the Words (the Land to re-enter into 
ee the Premiſes) are without Senſe. Patch. 14 Jac, B. N. between 


Ibid. 36 Moodye and Garnon per Cur. 
1. 20. S. C. : LED 5 


* And. 267. 


Ceo. J. 390 


v n 267, 4 (50) if a Pan leaſes for Bears Lands by Judenture, and 


E r a Covenant on che Part ot the Letlor this Clauſe is contained, 
and agreed, by 
his Erecutors, 


this is a Condition and 


i 5 33 Eltz. B. bet n 
a Covenant Sin and Titterel], adjudged Upon a ſpecial 3 wee 


Verdict; whic 
alſo.--— tur Paſch. 33 Eliz. Rot, 1609, Ca. 2. Lord Cromwell, — n | 


to be a Con- and between the ſaid Parties, that he the ſaid Leſſee, 


the greater 


pl. 6 8 C. adjudg'd that it was a Condition, and the Entry lawful, 


8. C. cited Mo. 70%. per Cur. —S. C. cited per Cur. 2 Rep. 71. cited Arg. Cro. E. 385, 


b. — 8. C. cited 2 And, + 


-2, S. C. cited by the Name of Tirrel's Caſe. Win, 36.8. C. cited by the Name | 
low's Caſe Gouldsb. 116. in pl. 14.-—S. C. cited Lane 109. N 7 e Name of Bend- 

+ Ld. Cromwell's Caſe is 2 Rep. 69. b. to 82. b. Hill. 43 El. C B.—; Ard. 42. 51 77. Cromwell 
v. Andrews, S. C. adjudg' d. Mo. 471. pl. 679. S. C. adjudg'd. 2 N 


5. (So) 


I rr 


the ſatd Indenture; theſe Words (for the Rent) make not a Condi⸗ where Va- 
tion, becauſe he hath other Remedy for the Rent, ſcilicet, upon the dee was 


Tomkns.. | | 
and the Plaintiff granted to the Defendant the Tithes, and he granted the 40 s. Rent to the Plaintiff and 


Tithes; Judgment fi Actio; and per Littleton and Brian, the Grant of one Thing for another is no 


granted ti the Plaintiff be promoted by the Grantor to a competent Bene- 


where it is granted by R. Prior of S. and his Covent, ti he be promoted to 


Prior entred. The Queſtion was, Whether the Words above were 2 


Succeſſor ſhall have it; for it is Part of the Reverſion; quod nota; But if 


cites 2) H. 8. 14, 15. 


Conditions. LL 
A (So) Ik a Man leales Lands for Bears rendering Rent, and Writ ot En- 


the Leſlee covenants to pay the Rent, and not to do \V aſte, and the e 


Leſlor binds himfelt in an Obligation, that che Leſiee ſhall enjoy the the Mona- 
Lands for the ſaid Rent, and doing according to the Covenants ok tery ot 8. 


i | bet the 
Indenture of Covenants. Mich. 5 Jac. B. between 7% uns and pfaintiff and 
| | 5 Defendant 
for Tithes, 
his Succeſſors for the ſaid Tithes ; and the Defendant ſaid; that the Plaintiff had taken 24 Loads of 
Condition. Br. Conditions, pl 61. cites 9 E. 4 19. 


6. In Annuity, per Brian, and the heſt Opinion, where Annuity is 


ce, and the Defendant tenders a Benefice, and the Plaintiff refuſes, the N 
Annuity is determined ; for it ſeems to be a Condition in Law. But | 


a Benefice by the ſaid R. and he dies, the Tender of the Succeſſor is not 
good. Contra it it had been by the ſaid Prior without Name of Baptiſm. 


Br. Conditions, pl. 69. cites 14 H. J. 31 & 15 H. J. 1 | | 


7. The Prior of Saint John's of Jeruſalem in England leaſed for Years 


the Commandry of Bafill by Indenture to Martin Docknye, Proviſo, 
that if the ſaid Prior, or any of his Brothers there being Commanders would 


inhabit in it, that then the ſaid MH. D. and his Affigns oblige themſelves 


2 the ſame Indenture, upon a Year's Warning, to remove or give Place to the 


ſaid Prior. And after the Prior died, and one who was Brother at the 


Time of the Demiſe was made Prior, aud was alſo Commander, by which 


he gave Warning by a Year to M. D. who would not go our, and the 


. 13 — > == 1 * 


Condition or only a Covenant conditional? and per Knightly and Mar- 
vin, Serjeants, it is not a Condition to ſorfeit the Leaſe, but is a Cove- 
nant conditional; viz. that if the Leſſee be required then he covenanted 
to remove, and otherwiſe not. But per Audly Chancellor, Fitz herbert 
| and Doniſhall and Chaniley Serjeants, it is a Condition, quod mirum ! 
ut per Audley, Knightly and Marvin, if it be a Condition it does not 
extend to the Succeſſor, and there is a Diverſity between Rent reſerved 
Generally and a Condition 3 tor it a Man /aſes for Years or Lite rendering 
Rent, and does not ſay to him and his Heirs or Succeſſors, yet the Heir or 


it be leaſed upon Condition &c. that the Leſſor may enter, and does not | 


ſpeak of his Heirs nor Succeſſors, there, by the Death of the Leſſor, the 


Condition is extinct; Note a Diverſity. And per Knightly theſe Words, 


Ea Intentione quando & tunc makes a Condition as well as theſe Words, 


Sub Conditione, Proviſo ſemper & ſi contingat &c. Br. Conditions, pl. 7. | e | 
8. A Leaſe for Years was made to Husband and Wife, provided, that 


if they had a Mind to diſpoſe of the 'Term, that then the Leſſor 2885 have 
e 


the firſt Offer, he giving as much for it as ancther would ; the Queſtion 
was, Whether this was a Condition or a Covenant? Shelly held clearly _ 
that it was a Condition, but Fitzherbert and Baldwin doubted. D. 13. 


db. pl. 65. Trin. 28 H. 8. Anon. 


9. Note, for Law, that Proviſo ſemper put upon the Part of the Leſſee The Mean- 


ußen the Words Habendum, makes a Condition. But contra of a Proviſo s . 


(to be per- 


to be performed] of the Part of the Leſſr. Br. Condition, pl. 195. Cites ſorm'd or 


78 - & ED ” | 4 85 not done) 
10. As it is covenanted in the Indenture, that the Leſſee ſhall make the 2 Rep. 71. 


| Reparations, provided always, that the Leſſor ſhall find the great Timber. by the Re- 
2 e eee eee ee. eee 


porter, who 
obſerves, 
that this Caſe 


v hich is commonly cited to prove that Proviſo does not make a Condition, when it comes among other 


Covenants 
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54 Conditions. 
Covenants does rot warrant it; but if it be well obſerved the Opinion there is good Law, and ſtands 
well with the principal Caſe, viz. Lord Cromwell's Cale. — When upon the Habendum a Proviſo is added 


for a Thing to be done by him to whom the Deed is made, or to reſtrain him to do any thing, this is a 
Condition. Poph. 118. Hill. 38 Eliz. in Caſe of Pembroke (Earl) v. Berkley, | 


—— — 


S. P. agreed 11. Nor by ſome it is no Condition when it goes among other Con ven- 
by the Ke. ions upon [the Part of } the Leſſee. Ibid. 


BR 12. As 1t it is covenanted after the Havendum and after the Reddendum, 
in Lord that the Leſſee ſhall ſeour his Ditches &c. provided always, that the Leſſee 
Cromwell's ſhall carry the Mud of it to ſuch a Ficld; this is no Condition to torteir 


Caſe ; for as 1 | 7 ; 3 | 
8 the Leaſe for noc doing of it. Contra if ſuch Proviſo be put immediate- 


ing the Ditch Y 4/ter the Habendum, which makes the Eltate, or after the Reddendum 
_ carrying quod nota, & quære. Br. Conditions, pl. 195. cites 35 H. 8. 

the Mud to | | | | | | 
ſuch a Field, it depends upon the Precedent Covenant, and without the precedent Covenant it cannot 
ſtand ; And the other Part of the Difference is alſo ag:eed by him, becauſe by its not depending on 
any precedeat Clauſe, but ſtanding by itſelf, this makes ir a Condition; and ſays, that all this is good 
Law, and well ſtands with the Reſolutions of the ſaid Juſtices in the principal Cale; and fo the Quære 
made by Brooke is fully reſolved. ME. 


13. No Words make Condition, unleſs ſuch as reſtrain the Thing given; 

As upon Condition that he ſhall not do ſuch an Act; tor it they do nor 

reſtrain the Thing given, it is rather a Limitation than a Condition; 

As it I make a Leaſe for Life upon Condition, that if the Leſſee does Waſte 

I may enter. This is only a Limitation of the Time of my Entry, which 

is void, becauſe it is no more than the Law ſays, and is no Condition 

becauſe it does not reſtrain the Eitate; vo if | make Leaſe for Life upon 

_ Condition, that if the Leſſee commits Waſte, and I recover the Place waſted, 

that I ſhall enter into it. This is no Condition tor the Reaſon before 

mentioned; bu it it had been upon Condition, that if I recover in Waſte 

any Part, that I ſhall enter into the whole, this is a Condition for that 

Part in which the Waſte was not done, becaule the Condition is reftric- 

tive, and goes in Defeaſance of this Part. Per Hinde |. PL C. 33. a. 
Paaſch. 4 E. 6. in Caſe of Colthirſt v. Bejuthin. : 

Bendl. 129. 14. A Biſhop made a Leaſe tor Years of certain Lands reſerving Renr, 


| pl 7 5 dc which was confirmed by the Dean and Chapter, and in the Leaſe was a 
e oor Proviſo, that, in Tempore Vacationis Epiſcopatus, the Rent ſbould be paid 


dition but a 70 the Chapter. It was held that this Proviſo was no Condition, but 4 
Limitation, Forepriſe or ſaving in the Sentence ot the Reſervation of the Rent, and 


or Demonſ- as an Agreement or Covenant; for it is not annexed to the Eſtate, nor to 
N i. pl. the Thing given. D. 221. b. pl. 20. Paſch. 5 Eliz. Ayer v. Orme. 

12. ieee ; | | ys = FR foams 

Caſe, S. C. reſolv'd, that this Proviſo was well enough placed to make Condition, becauſe annexed to 
the Reſervation of the Rent, the Non-performance whereof may, by the Intent of the Parties, de- 
termine the Eſtate of the Leaſe, tho' it does not go to the Non-payment, but to the Manner of Pay- 

ment, viz. Pay ment to the Chapter, otherwiſe it is where the Proviſo is adjoined to the Exception or to 
the Special Covenant; for there it ſhall be intended ſometimes a Declaration, ſometimes an Explana- 
tion, and ſometimes a Reſtriction of the particular Thing to which it is adjoin'd, and not a Condition to 
the whole Eſtate.— Dal. 53. pl. 31. 8. C. Walſhe and Welton held it a Condition, but Brown and 
Dyer e contra; but Dyer ſaid, that he thought Proviſo is a good Word to make a Condition when it is 
annexed to the principal Matter leaſed, and may be either 1n the Affirmative or the Negative, when it 
is annexed to the Thing leaſed and to the Eftate, if it abridges the Thing leaſed, it is not a Condition, 
as Lcaſe for Years Proviſo that he ſhall not meddle with the Wood. 


Leaſe for << FC. leaſed to B. for Life, and that ir ſhould be lawful for him to 
Years Provi take Fuel upon the Premiſſes, Proviſo that he does not cut an) treat Trees. 


3 — It B. cuts great Trees he 1s puniſhable in Waite, bur A. cannot re-enter ; 


to the Leſſee for the Proviſo is not a Condition, but only an Expoſition of the Intent 


to lop the of the Grant in that Behalft. 3 Le. 16. pl. 38. Mich. 14 Eliz. C. B. 
Trees. Dy- Anon. 1 | e 
er thought it | 8 3 5 | ; 3 LE 
a Condition, but Brown thought ir only a Reſtraint, if no Penalty enſues upon it. Mo, 45. pl. 136. 
16. Ar 


AWD Ws. te. IS 
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— — 


16. Arbicrators award that A. ſhall have the Lands, yielding and pay- 
i102 10 J. per Ann. in this Caſe it is not a Condition, tor it is not knit 
o the Land by the Owner itſelf, but by a Stranger, viz. the Arbitrator. 
; Le. 58. pl. 86. Mich. 17 Eliz. B. R. Treſham v. Robins. 
17. Recoverors to an Uſe before the Statute 27 H. 8. make a Leaſe for Years ; 2 Le. 128. 


—_— 


A the Leſſee covenants that he will pay the Rent to Cefty que Uſe, his Heirs 4 96.5. C. 


aud Ajfigns ; Proviſo, if Ceſiy gue Uſe doth not make his Heir Male his Aſ- "pray od 


ante, then he ſhall pay the Rent to the Recoverors, their Heirs and Aſſigns. makes his 


Ceſty que dies, and does not make his Heirs Male his Aſſignee ; adjud- Heir Male 
ged, that this Provito was no Condition that went to the Eſtate, but onl rating nn 
abridged the Covenant. Cro, E. 73. pl. 30. Mich. 29 & 30 Eliz. B. R. that then he 
Scot v. Scot. : . 5 | 5 ſnhall pay the 
| ſaid Rent to 


tue Recoverors their Heirs and Aſſigus, and not tothe Heirs of Ceſty que Uſe, It was argued, whether 


this Proviſo makes a Condition or rot, ſeèd adjornatur. 3 Le. 225 pl. 302. S. C. argued again, 
ſed #djornarur. — 4 Le. 50. pl. 161. S. C. and ſtates it again, that the Rent was reſerved payable 
to the Recoverors, and after their Death then to Ceſty que Ule his Heirs and Aſſigns, Proviſo, that if 
the Le ſſee makes his Heir Mile his Aſſignee of the Term, that then he pay the Rent to the Recove- 
ro-s, their Beirs and Aſſigns, ard Leſlce did not pay it to the Heirs of Ceſty que Uſe, whereupon was 
a Diſtreſs and a Replevin. Argued, whether a Condition or not, and is in totidem Verbis with 2 Le. 
128. & adjornatur.——4 Le. 39 pl. 106 Scot v. Scot is a B. E. 


18. In ſome Caſes this Word Proviſo is not a Condition, but only an Ex- 
planation ot a Sentence precedent. It it be in the Negative, and makes 
Refirarnt of the Commun Law, then *us a Condition, as Leaſe tor Years, 
Proviſo not to alien or do Waſte; and it the Proviſo be in the Afirma- 
ide, and by that the Party be bound to do what by common Right he is 
not bound to do, it is a Condition. Arg. 3 Le. 225. pl. 302. Paſch. 31 
Eliz. in Caſe ot Scot v. Scot. 5 | 
19. Leſſor covenanted, that the Leſſee, paying his Rent, ſhall enjoy In Cvvenant 
the Land demiſed for the whole Term; The Leflee did not pay, and b. Agnes 
atierwards is ejected by a Title Paramount. 2 Jutlices held the Cove- denture ot 
nant conditional, and that Leſiee thould not have Advantage without Leaſe, and 
pertorming the Condition created by the Word (Paying). But Periam Breach aſ- 
J. held ftrongly, chat (Paying) did not create a Condition. 4 Le. 50. „ Ae 
pl. 130. Mich. 32 Eliz. C. B. Anon. | 8 Ba 
. „ N 1 | pleaded, that 
it was, that he ſhould enjoy, paying the Rent &c. Plaintiff demurr'd, becauſe it appears that there 
was not Rent due after the Alignment, and before the Eviction ; and it was agreed, that the Word 
(Paying) was not a precedent Condition, and thereupon the Plaintiff had Judgment. Sid. 280. 
Paich. 18 Car. 2. B. R. Allen v. Babington. | | : | f 
Leaſe of Land, paying the Rent, is no Condition. 2 Show. 202. pl. 209. Paſch. 34 Car. 2. B R. 


Anon. — Leſſor covenanted that the Leflec, paying the Rent, and performing the Covenants, ſhould qui- 
_etly enjoy; In Action by Leſſee the Leſſor pleads, that Plaintiff did quietly enjoy till the Time 


when Leflee cut down Wood contrary to his Covenant, and then he entred, and not before. 
It was argued, that this Covenant was not conditional; for the Words (Paying and Perform 
ng) ſignity no more than that he ſhall enjoy &c. under the Rents and Covenants, and it is a Clauſe 
uſually inſerted in the Covenant for quiet Enjoy ment; indeed the Word fb. in ſome Caſes may 

mount to a Condition; but that is where, without ſuch Conſtruction, the Party could have no Re- 
medy. But here are expreſs Covenants in the Leaſe, and a direct Reſervation of the Rent, to which 
the Party concerned may have Recourſe when he has Occaſion, The Words (Paying and Yhielding) 
make no Condition, nor was it ever known that for ſuch Words the Leſſor entered for Non- payment 
of Rent; and there is no Difference between theſe Words and the Words (Pay ing and Performing.) 
The Court took Time to conſider, ard afterwards in this Term Judgment was given for the Plaintiff, 
that the Covenant was not conditional. Atkins J. doubted. 2 Mod. 35. Paſch. 24 Car 2. C. B. Hayes 
v. Bickerſtaff.— Free m. Rep. 194. pl. 198. S. C. North Ch. J. ſaid, that this Clunſe is now ſo 
uſual that it is but Clauſula Clericorum, and that if it ſhould be conſtrued conditionally, then if the 
Leſſee broke a Covers it of the Value of a Penny, it wou'd excuſe the Leſſor of the Bre ich of a Co- 
venant of 10001, value. Curia adviſare vult.———2 Jo. 206. S. C. cited by the Chief J. as adjudged _ 
that the Word (Payirg) did not make the Covenant conditional, but that it was a reciprocal Covenant, 

for which the Party might have Action. eee DEA | | 


20. The Earl of Pembroke granted the Lieutenancy of the Foreſt of F. Mo. 706 pl. 
to B. and the Heirs Male of his Body, and in the Deed of the Grant was ad 7 che 


theſe Words, Provided always, and the ſaid B. dath covenant Ec. that 2 broke (Earl) 
| 3 . 85 e 
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8 4 ſaid Earl fall have the Command of the Game there ; provided alſo, and the 
cording 
and in . 


quer Cham- here has a perfect Conclution, the Words (That he ſhall not cut down 


ber, held  'Trees) reterring to the Proviſo and to the Covenant, and fo it ſounds as 


that this = a : 
Proviſo,. well to the Condition as to the Covenant, and it ſhall be as if there were 


placed as it ſeveral Sentences; & adjornatur. Bur atterwards, upon Conference 
was, tho“ with all the Judges of England, the greater Part held it to be a Condi. 


rhere are ; NR 7. \ | ; 

Gebete tion, and Judgment accordingly. Cro. E. 385. pl. 8. Paſch. 3 Eliz, 
s 8 B. R. Pembroke (Earl of) v. Lord Berkley. 

well as of | | | 


Condition, makes a Condition by the Intent of the Parties. —2 And. 20. pl. 14. S. C ſays, the Judges 
in Bark were in ſeveral Opinions, and thereupon it being moved to all the other Judges and Barons, 
the greater Part held it a Condition and Covenant; becauſe when Words contained in a Deed go to 


ſeveral Purpoſes and Senſes, the Deed ſhall be taken according to the Senſe of the Words, without 


conſtruing any Word to be vain, or confounding the Senſe thereof; as if a Deed contains Dedi, Re- 


miſi, &c. It may be a Deed of Grant, Feoffment, Releaſe, or Confirmation, or all of them, as te 


Caſe requires, which was ſhewn at large, and Judgment accordingly.—Poph. 116. S. C. the Chief ſuſ- 
tices, and Chief Baron, and all the other Juſtices and Barons, præter Gawdy, Clench, Walmſley and Beau- 


mont, held that it was a Condition and alſo a Covenant.— Gouldsb. 130. pl. 24. S. C. but no . 2 


, Rep. 76. a. b. S. C. but S. P. does not appear.— Jenk. 266. pl. 75. S. C. that this Proxiſo is 
a Cor dition. Cro. E. 560. pl. 17. Paſch. 39 Eliz. 8. C. upon Error brought this Matter was 
aſſign'd, but the Juſtices and Barons would not hear any Argument, the ſame having been diſputed 
among, them before the Judgment given, and by the greater Part held to be a Condition, and Judg- 
ment piven by their Advice accordingly. But for other Errors and Imperfections in the Declaration, 
the firſt Judgment was reverſed — Mo. 726, 708. accordingly.—2 Rep. 71.b. 72. a. cites S. C. re- 


ſolved accordingly by all the Jultices of England upon Argument before them at Serjeant's Inn, but 3 


that it was reverſed for Default in the Count. A Gift in "Vail is made of a Walk in the Foreſt, 
Proviſo, and the Donee covenanted that he ſhould not fell any Trees there, being Timber Trees; this 
Proviſo is a Condition, altho* a Covenant is alſo added to this Purpoſe; By all the Judges of England. 
Jenk. 266. pl. 453 —8. C. cited per Cur, by the Name of Pembret v. Barkley. Palm. 505. 


21, Proviſo always implies a Condition, if there are no ſubſequent Words 
which may perad venture change it into Covenant, as where there is auo- 
ther Penalty annexed to it for Non-pertormance, as Dockwray's Caſe, 
2) H. 8. 14. but 'tis a Rule in Proviſoes, that where the Proviſo is, that 
the Leſſee all or ſhall not perform a Thing, and no Penalty to it, this is 
a Condition, otherwiſe it is void; bur it a Penalty is annexed 'tis other- 

| wiſe; per Periam J. to which all the reſt of the Juſtices agreed. Cro. E. 

242. pl. 6. Trin. 33 Eliz. B. R. Simpſon v. Titterel. 

2 Rep. 69. b. 22. A. Bargains and ſells a Manor, to which an Advowſon was appendant, 
7 #3, to B. in Fee, and it was agreed between them, bt A. ſhould levy a Fine 
Lord Crom. 70 B. of the ſaid Manor with the Advowſon, and it was agreed by the 
well's Caſe, ſaid Indenture, that a Recovery ſhould be ſuffered to the Intent atoreſaid, 
D. 311. pl. provided that B. ſhould grant the Ad von to A. for Life; B. dies before any 
13 Grant is made by him of the Advowſon to A. and A. made no Requeſt to B. 
cs. P — And. to have the ſaid grant made to him; A. enters into the Manor tor Breach 
17. pl. 35. of the Condition. Reſolved by all the Judges of England, and Barons 
S. C. &c S. P. of the Exchequer, 1ſt. That this Proviſo makes a Condition, and that 
—Ibid. 230. it was well created by Force of the Statute of Uſes of 27 H. 8. altho? 


22 the Eſtate veſted after the Condition was created and made. And tho? 


not appear. the Proviſo be placed in any Part of the Deed, yet if it be ſubſtantive 


—2 And. 69. and independent, and relates only to the Eſtate patled, it is a Condition; 
pl. 8 it it be qualified it may amount to Covenant only; it there be a Proviſo 
* 'adjud.. and Covenant in the Deed it may enure to both. Jenk. 252. pl. 43. 
ged by the | By | 4 RN 3 
x e of 1 E. 891. pl. 8. S. C. but S. P. does not appear. —Yelv. 3 & 68. C 
— —Noy 44. S. C. but S. P. does not appear. — Bendl. 201. pl. 239 S. C. in Marg. fays the Opinion of 
all the Juſtices was, that the Proviſo, as it 15 here placed in the Indenture, makes Condition; for they ſaid 
that the Senſe is to be regarded, and not the Place where it ſtands in the Indenture ; for if the Senſe 


Sav. 115. pl. 187. S. C. adjornatur. 


refers ſo that it tends to a Condition, it ſhall be ſo, and in the principal Caſe it is moſt aptly ſo.— 


22, A 


ſaid B. doth further covenant not to cut down any Wood unleſs for neceſſary | 
brought in Brow/e Cc. B. cut down 4 Oaks. Gawdy and Clench thought this not 
the Exche= to be a Condition, but Popham and Fenner e contra; for the Proviſy 


-= 7 2 r 5 - ” 
"x © Tin Nn 9 A = 7 a > >- &} 2 Od 
ty > * 2 n RES aſe 9 SIG bo * I > © K WE TEST > a 4 O — 4 
ne ret Ber TF . SFO 2 PE 5 "27612 TEE ant 8 . 7 E 1 
3 e c 7 N \ 


2 TT 
65 3 3 39, IX 7 - 
U *** * N 2 * 
VVVVVTFCCCCCVTT 
2 1 


8 K _ 
„ —_— — 


Conditions. 57 


— 


23. A Promfo thall be ſometinies taken tor a Condition, and ſometimes tor 
Vaſiuliation, and ſometimes tor a Covenant, and ſometimes for an Exception, 
and ſometimes lor a Reſervation ; and it is taken for a Condition ; As if a 
Man leaſe Land provided, that the Leſſee ſhall not alien without the 
Alient of the Leſtor, ſub Pena Forisfatture, here it is a Condition; 
and it I have two Manors, both of them named Dale, and I leaſe to 
vou my Manor ot Dale, provided that you ſhall have my Manor of 
Dale in the Occupation of J. S. here this Proviſo is an Explanation what 
Manor you ſhall have; and if a Man leaſe a Houle, and the Leſſee co- 
venanteth that he will maintain it, provided always that the Leſſor is 
contented to find great Timber, here this is a Covenant ; and if I leaſe 
to vou my Metjuage in Dale, provided that I will have a Chamber my- 
{cli, here this is an Exception of the Chamber; and it I make a Leaſe 
rendering Rent at ſuch a Feaſt as J. S. ſhall name, provided that the Feaſt 
ot Saint Michael ſhall be one, here this Proviſo is taken for a Reſervd- 
tion. Per Popham Ch. J. Goldsb. 131. pl. 27. Hill. 43 Eliz. in Caſe 
ot E. ot Pembroke v. Barkley. 5 . 

24. A Power to dig up Trees making up the Hedges is not a Condition; 
but Covenant lies tor not repairing the Hedge. 2 Show. 202. pl. 209. 
Patch. 34 Car. 2. Anon. 


* 22 _— 
3 : 


(H. 2) Where the Cauſe or Conſideration of the Grant 
© wall make a Condition. 


1. TF A. covenants with B. to be his Steward for 7 much Nages, If A. TE 

| and B. brings an Action for his Wages, he ought to ſurmiſe 1 

and fer forth, that he has pertorm'd his Service which intitles him to a Year, and 

his Action; Arg. Bulſt. 167. cites 18 H. 6. Fol. [I. a. pl. 1.] by For- A. covenants 
ieſcue. | | | | : to give him 


| | ; ROD. | fo much for 
bis Year's Service; if B. will bring an Action for his Money, he ought to ſhew that he has ſerv'd him; 


Arg. Bulſt. 164. Trin. 9 Jac. and cites 15 H. 7. 10. b.-— The Service is a Condition precedent for 
the Wages. Arg. Roll Rep. 122. cites 15 H. J. (10. b. pl. 17] Sce Tit. Apportionment, fol. 
8, 9. the Caſe of Worth v. Viner. | | | 


2. If a Corody is granted for certain Service to be done, Omiſſion of the 
Service determines the Corody. Dav. 1. b. cites 20 E. 4. fol. ultimo. 
3. It a Man for 20 Marks, wheredf 10 are paid in Hand, and the 
other 10 to be paid at Mich. promiſes and agrees to do ſuch an Act at- 
ter Mich. on a certain Day, and te laſt 10 Marks are not paid at Mich. 
or lawtully tendered, the Promiſe and Contract is void ; tor the Word 
Pro makes the Contract conditional. D. 76. a. pl. 29. Mich. 6 E. 6. in 
Caſe of Andrew v. Boughey. V 1 
4. It one covenants Pro Maritagio habendo to make an Eſtate &c. and Bulſt. 167. 
the Marriage does not take Effect, the Covenantor is diſcharged of his + Jamia 


Covenant. D. 76. a. pl. 29. Mich. 6 E. 6. B. R. in Caſe of Andrey v. 1 168. 
Boughey. e ee e SELB a 5 C. cited b 
| | Yelverton . 


5. If A. grants to B. a Way over his Land, and B. Pro Chimino illo S. C. cited 
Vuabendo grants to A. a Rent-charge, the ſtopping the Way is a ſtopping 727 Bulſt. 
the Rent-charge. D. 76. a. pl. 30. Mich. 6 E. 6. | — 5 a "= 

cites 9 E. 4. 19. 15 E. 4 2. 21 E.3.7. 45E.3.8. 6H. 8. 2. and 6 E 6. 16. 
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Conditions. 


6. There is a Diverhty between a Gt of Lands, and a Gitt of Annu. 
ity, or ſuch like. For Example, if a Man grants an Annuity pro una 
Acra Terre, in this Caſe this Word Pro thews the Cauſe of the Grant, 
and therefore amounts to a Condition; tor it the Acre be evitfed by an 
elder Title the Annuity ſhall ceaſe, for Ceſſante Cauſa ceſſat Effectus. 
Co. Litr. 204. a. 5 9 

J. o it an Annuity be granted Pro Decimis &c. if the Grantee be 
unjuſtly diſturbed of the Tithes the Annuity ceaſes. Co. Litt. 204. a. 

8. & it an Annuity be granted .9nod prefiaret Coiſilium, this makes 
the Grant conditional. Co. Litt. 204. a. - ES bu 

9. But if A. Pro una Acra Terre makes a Feoffment or Leaſe for Life of 


an Acre, albeit that the Acre be evicted, yer A. thall nor re-enter ; tor 


in this Caſe there ought to be legal Words of Condition or Qualific:- 
tion; for the Cauſe or Conſiderat ion ſhall not avoid the Eſtate of the 
Feoffee; and the Reaſon of this Diverſity is, for that the Kate of the 


Land is executed, and the Annuity executory. Co. Litt. 204. a. 


10. Sometimes in Caſe of Lands or Tenements, Cauſa ſhall make a 
Condition; As if a Woman gives Lands to a Man and his Heirs, Cauſa 
Matrimonii prælocuti; in this Caſe, if ſhe either marry the Man, or 
the Man refaſes to marry her, ſhe ſhall have the Lands again to her and 


to her Heirs. But, of the other Side, if a Man gives Lands to a Woman 


and her Heirs, Cauſa Matrimonii prælocuti, though he marry her, or the 
Woman refuſes, he ſhall not have the Lands again; for it ſtands not 
with the Modeſty of Women in this kind to ask Advice ot learned 
Counſel, as a Man may and ought; and the rather, for that in the Caſe 
of the Woman ſhe may aver the Cauſe, (or the Reaſon atoreſaid) al- 


though it be not contained in the Deed, even tho? the Feottinent be made 


without Deed. Co. Litt. 204. a. | „ 

11. If a Man makes a Feoffment in Fee Ad Faciendum, or Faciendo 
or Ad Propoſitum, that the Feoffee ſhall do or not do ſuch an Act, none 
of theſe Words make the State in the Land conditional ; for in the 
Judgment of the Law they are no Words of Condition, and fo it was 
reſoly'd Hill. 18 Eliz. in C. B. in the Caſe of a common Perſon ; but in 
the Caſe of the King the ſaid or like Words do create a Condition; and 
ſo it is in the Caſe of a Vill of a common Perſon. Co. Litt. 204. a. 

12. Pro in ſome Caſes has the Force of a Condition when the Thing 
granted is executory, and the Conſideration of a Grant is a Service or ſome 
other like Thing, for which there is no Remedy but the ſtopping of the 
Thing granted; As in the Caſe of Annuity granted for Counſel, or for do- 
ing the Office of a Steward ofa Court, or the Service ot a Captain, or Keep- 


er of the Fort, as in Ugthred's Caſe, 7 Rep. And in thoſe Caſes the 


Condition is not precedent, and therefore needs not be averred pertorm- | 


ed, when the Annuity is demanded ; and thoſe Caſes are within the 
Reaſon of an Exchange, where the Land given is evicted, for here the 
Failure of Counſel or Service is a kind of Eviction of that that is to be 
done for the Annuity, in as much as he has no Means either to exact the 


' Counſel or Recompence for it, but to ſtop the Annuity. And it is to 


be noted, that this has fo far the Force of a Condition, that it being de- 


nied once, it does avoid the Annuity, not for that one Payment, but 


for ever. Hob. 41. in pl. 47. Mich. 10 Jac. in the Caſe of Cowper v. 


Andrews. 
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h . 
| (I) Condition by Depiſe. By what Words a Con diz 
tion may be created by Deviſe. 
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= r. FF a Mn deviſes Lands deviſeable to his Executor to ſell, and kr, Condii. 
2 | cv tnake Diſtribution of the Monep for his Soul; and dies ; 99% pl. 215. 
Ik the Crecutor does not fell it, the Heir may enter, for this creates — (Eb) 
Condition. 38 Aff. 3. Adjudged, 39 All. 17. Nu. 


- ST ; 3 Soy 
— "2 2. (So) If a Man ſciſed of Socage Lands, having 2 Daughters, de- Cro. E 146. 
Lies it to one of the Daughters to have and 1 to her and her bl 8. Crick- 
„ Jars, to pay her other Siſter d Certain Sum of Money at a certain N : 
Day, thele Words make a Condition, ſo that the other Siſter, ifa4juages, & 
the Money is not paid, may enter into one Moiety for the Condition 2 
broken, vecauie (*) otherwiſe ſhe ſhall be remediteſs. Mich. 31 & 32 Fol. 41. 
E{tz, B. A. Crickmere's Cale, adjudged, — de 
all the Juſtioes— Le. 174. pl. 242. Creckmere v. Paterſon, 8. C. held accordingly by the Sol 


Court.—S. C. cited Arg. as adjudged, that the youngeſt ſhould have the Moiety by way of Limi- 
tation. Gouldsb. 134, in pl. 33.——Co. Litt. 236. b. cites 8s. C. oF Oy AY l 


3, (50) tf a Man deviſes Lands to B. for Life, paying to C. 6 I. Lane'ss. 
Rent yearly, which he wills to ve paid at 2 Feaſts half yearly, and guet. . 
if it be arrrar, then it ſhall be lawtul to the Lord [co C.] to diſtrain. ), Jig 
It ſcems this Word (jPaying) makes not any Condition, in as reddendum 
much as a Qtſtrels is limited upon Mon payment thereof, I, 8 & ſfolvendum 


\ 20 l. yearly 


Jdc. SLALLarto, between Hir cete aud Beale dubitatur. . | makes a Con- 
5 e TO dition. Cro. E. 454. pl. 22. 


5. In Aſſiſe by a Clerk it was found, that the Anceſtor of the Defen- = 2 | 
dat whoſe Heir, &c. was ſeiſed ot the Land deviſable in Fee, and de- nes 
viſed it by his Teſtament to the Clerk, upon Condition that he ſhall have 

the Land: for his Life, and that he be Chaplain and Chaunt for his 
Se during his Lite, and after his Death the Land fball remain to the 
Communalty of D. for ever to find a Chaplain tor ever; and that becauſe 
the Plaintiff had held the Land by 6 Tears, and was not Chaplain, the 
Tenant as Heir entred upon him; and it appear'd by Inſpection, that the 

| Demandant was of ſuch Age as that he might have been Chaplain immedidte- 
ly ajter the Deuiſe; And per Birton, the Entry is lawtul clearly. Br. 
% Cee 111. Cites 29 Aſſ. 17. | | 


| 5. C. devijed a Manor to his Wite for 30 Years, for and to the Intent aud D. 163 a pl. 
t 


Pai poſe. that his Wife ſhall pay 30 1. yearly during the Term to A. and 5 Erin. 4 
5 . And further deviſes, Aa bis W. it! ſbould be bound to A. and 2 2 * 
the others to perfoi the Will. This was held to be no Condition; and ſeems to 
for to what Purpoſe ſhould his Wife be bound if this was a Condition? be S. C. bir | 
= Dur judgment was not given becauſe the Parties agreed. And. 50. pl. _— / 
440 Paſch. 17 Eliz. Hubbert v. Spencer. | „ 


1 1 | | 3 fy Opinion of 
the Juſtices was bent againſt the Plaintiff, viz. that the Entry of the Heir was not lawful.—— Bendl. 
287. pl. 287. S. C. accordingly. | „% 5 


6. A. deviſed Lands in London to B. and C. to hold in Common, upon Con- ok . 5 
dition to pay a Rent to his Wife at the 4 uſual Feaſts of the Tear, and if the 1 Sr 5 

Rent be behind by 6 Weeks, being lawfully demanded, that it ſpall be lawful for vas given in 
the Wife to diftrain ; and added, that his full Intent was that ſhe ſhould this Caſe of 


be annually paid the ſaid Rent accordingly. The Queſtion was, If the Pier, and 


Entry thar It ſeem'd 


60 Conditions. 


— — 


= om 


to ſeveral Ju- Entry of the Heir be lawful or not? or 1g the Penalty of the expreſs 


3 Condition be deſtroyed by the Penalty of the Diſtreſs, and to a Limi- 
0 had ration of the Payment of the Rent to the Feme, and the Heir to take no 


brought E. Advantage of the Breach of the Condition? Manwood and Mounſon 
jectment on held, that the Heir ſhould nor enter tor the Breach ; but Dyer and Har- 
8 - . per e contra cearly, and ſo was the Opinion of Wray Ch. J. and Saunders 
| 8 Feng Ch. B. in Præſentia Manwood ad Menſam, aud that both Penalties, viz. 
recover; for the Condition and Re- entry, and the Diſtreſs to the Feme tor Non-pay- 
rhar this is ment, are good Remedies and Securities for the firm Payment of the 
7M 3 Rent to the Feme according to the Intent of her Baron; and as to the 
1 Demand of the Rent, they thought ſhe need not make any ſuch Demand, 
was broken. but that it is payable by the Deviſees at their Peril, if they would ſave 
Deviſe of their Land; but that the Feme ought to demand it before the ma kes any 
Lands for a Diſtreſs. D. 348. a. b. pl. 13. Hill. 18 Eliz. Anon. | 


certain | | 
Term of Years, yielding and paying 20 1. yearly at Michaelmas to F. D. The 201. not being paid, the Heir 
entred ſuppoſing that thoſe Words made a Condition, and his Entry was adjudged congeable. Cro. E. 
454. pl. 22. Trin 37 Eliz. C. B. Fox v. Carlyne. | | | 


3 Le. 65. pl. 5. A. ſeiſed of Land in Fee, by his Will in Writing, granted a Rent— 
25 A vids charge of 5 I. per Ann. out of it to his younger Son, towards his Education 


in toridem au bringing up in Learning; and if in Pleading the Deviſee ought to b 


Verbis. aver, that he was brought up in Learning was the Queſtion; and it was 
holden by Dyer, Manwood and Mounſon, that ſuch Averment needs 
not, for the Deviſe is not conditional, and therefore, altho' he be not 

brought up in Learning, yet he ſhall have the Rent. 2 Le. 154. pl. 186. 
19 Eliz. C. B. Anon. 1 3 
8. A Man deviſed Land to his Wife, Previſo my Will ig, that fhe fhall 
keep it in goed Repairs, cited per Cur, to have been adjudged. Le, 174. 
in pl. 242. Trin. 30 Eliz. | is 1 1 
9. A. deviſed Lands 7 B. paying 40 J. to C. it is a good Condition; 
for C. has na other Remedy, and a Will ought to be expounded accord- 
ing to the Intent of the Deviſor; per Wray. Le. 174. pl. 242. Trin. 
30. Eliz. B. R. . 5 No 
2Le.152.pl. 10. A Man deviſed a Houſe in London to his Wife, provided if fbe 

204. 5.C.ad- c/early departs out of London, and delle in the Country, that ſhe ſhall have 

| 88 a Rent out of the ſame &c. It was agreed, that this was a good Proviſo 

good Con- to determine her Eſtate, tho“ there be no Words that the Eſtate ſhall 

__ dition, Ceaſe &c. Cro. E. 238. pl. 5. Trin. 33 Eliz. B. R. Allen v. Hill, 


_ 


(K) Condition or Limitation. What ſhall be ſaid a 
EE Condition, and what a Limitation. 


Sce (L a) 1. IId Pan deviſes Land to his Daughter in Tatl, with divers 
pl, 1. S. . 1 Remainders over ; Proviſothat his Oaughter and every one in 
remainder ſhould permit and ſuffer T. (who then enjop'd rhe laid 
Land) to enjoy the ſatd Land during his Lite : this ſhall not be any 
Limitation upon the Eſtate of the Daughter, tho' ſhe be Heir ge⸗ 

neral, and fo the herſelf ts to have the Advantage thereof, if it be a 


Condition as it ſeems becaule this is the proper Mord for a Condi⸗ 


tion. Mich. 37 Eltz. B. Thomas's Caſe. Per Cur. admiited. 
Cro. E. 414. 2. JF a Man leaſes to a Woman tor 40 Years, upon Condition 
pl. 5. Hardy Quod ſi ram Diu viveret, & cuſtodiret ſeipſam a ſole Widow, & Inha- 
berg bſtaret Upon the Premiſes; this 1s not any Limitation, decauſe 
Gawdy, the Words upon Condition that it the make the Intention es 
| | 3 
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tan, and therefore the Leaſe determines not by the Death of the Clench; and 
. Leſſee. Mich. 37, 38 Eltz. B. between Saher and Hardy adjudged; r dbl 
(Quod ſi) not being anſwered with other Words (Quod tunc) and thereby to make the Intention of the 
Parties full what it was that ſhould be done, to be without Senſe, and otherwiſe the Intention cannot 
be judged of ; for it might be thar ſhe ſhould forfeir a Penalty, or Part of- the Term, or of the Profits; 
bur that for this Uncertainty the Leaſe is abſolute, and the Words void, and neither make a Limita- 
tion nor a Condition; but Popham held that had the Words been that the Leaf: was for 40 Years, if 
ſhe ſo long lived unmarried, and inhabited therein, it would be a Limitation, and the Leaſe would 
determine by her Marriage or Death, ſo that ſhe could nor inhabit therein; and ſo it was affirmed 
was the Truth of the Caſe, but was miſtaken drawing the Verdict; for the Words (Sub hac Condi- 
tione) were not in the Leaſe ; but Fenner held the Words Sub hac Conditione full enough of them- 
ſelves to make a Condition of Re entry, and are a Condition, and not a Limitation, and that this Con- 
dition is well performed, and the Leaſe is abſolute, and therefore adjudg'd for the Plaintiff. —- Poph. 
99. Sawyer v. Hardy, S. C. Popham Ch. J. held that if the Word (Si) had been omitted; it would have 
been good to determine the Leaſe: but by reaſon of the Uucertaint þ occaſioned by that Word, he, 
and Gawdy, and Clench, held it ſhould be taken as a void Clauſe, add they all agreed that had ir beert 
Si tam diu ſola viverer & inhabitaret in eodem Meſuagio, the Leaſe had determined by her Marriage 
or Death ; and Popham took a Difference berween the Words Dwelling there during the Term, and 
Dwelling there during his Life, and that in the laſt Caſe it would be good for 40 Years Mo. 
450 pl. 525. S. C. adjudged that the Term was not determined, but went to the Executors; but o- 
therwiſe it had been if the Words of the Leaſe had been Si tamdiu vixerit Vidua; for there the 
Words make a Limitation collateral to the Term; but here the Breach does not come without Mar- 
riage or Non-habitation by the Intent of the Words Sub Conditione quod &c, and ſo a Diverſity be- 
tween a Limitation and conditional Words, —— Ow. 107, Sawer v. Hardy, S. C. adjudged that the 
Term continued. Gouldsb. 179. pl. 112. S. C. adjudg'd accordingly ; and Popham and Clench 
held, that if the Words (Sub Conditione quod) had been omitted, it would have been a Limitation. 


Conditions. 


3. Ik a Man having three Sons deviſes hig Lands to the eldeſt, Cro F. $33, 
upon Condition that he ſhall pay 201. to every of the other two Pf 2,8. C. 


Sons, and that if he tails tn [Payment thereof ta any of the Song, 20 Cen 


that chen they may enter, and have the Land, this is a Limitation ; and Fenner 
ſo that if the eldeſt does not pay the Money, the two Sons map beld ir Li- 
enter into the Land. Tr. 43 Eliz. B. B. between Hayuſwworth an ei l 
and Pretty adjudged per Cur. e e 


| one as if he 
| | | . . „„ | Had deviſed 
that if his eldeſt Son did not pay ull Legacies, his Lands ſhould go to the Legatorie And ibid, 9194 
929. pl 14. Hill. 45 Eliz. B. R. reſolved accordingly by all the Juſtices, and Judgment for the 


| Defendant; for it is an immediate Deviſe or Limitation to the other 2 Sons, it the eldeſt does not per- 
ſhe form the Condition. Mo. 644. pl. $91. Hamſworth v. Pretty; 8 C. reſolved that the Failure of 
Ve Payment is Condition precedent to the Deviſe of the Land to the younger Sons, and not any Condition 
{> or Limitation to the Eſtate of the eldeſt Son; and alſo that Non- payment to one of them will give the 
all Eſtate to both, tho' Payment be made to the other. Noy 51. Aynſworth v. Batty, S. C. reſolved 


accordingly.—S. C. cited by Vaughan Ch. J. Vaugh. 271. 


4. Ik the King leaſes for Bears, rendering Rent, and by the ſame dee Lane. 

Deed the Leſlee convenit & concedit with the Ring, his Peirs and 1 

Sutceflors, not only de novo to repair the Will leaſed within one 2.<55 

4 | Gear after, but allo to keep it in repair During the Term; this is a Prerogative 
Limitation in the King, in as much as it is an executory Conſt- (.c) pr.. 

deration; ſo that by the Non-performance thereof, the Leaſe ſhall * © 

be void. Palſch. 10 Jac. Scaccario, between Sawyer and Hat, for 


5 Creſhe Mills, adjudged d. 3 

in , Id Pan hath Iſſue two Sons, ſcilicet, R. the eldeſt, and D. Cro. E 376 

ud the youngeſt, and allo two Daughters, and deviſes certain Lands to pl. 1 
H. in Tail when he comes to 24 Years of Age, upon Condltion chat 9 U. 

ny 5 man. Hill. 

| e. he ſhall pay unto my two Daughters 20 l. a Year at their full Age, and 37 Eli. 

8 7 if the ſald H. dies before 24, then J will that KR. my Son and Peir, C. B. the 

Sy ſhall have the Land to him and his Þeirs, he giving and paying to b 2 71 E: 

WE WB invfaid Daunhters the ſaid Money in ſuch Banner as 3 ſhould Condiclon 


lan have done if he had lived ; and if my Sons . and R. (if the lald and not a 

_— Lands come to the ſaid R. by the Death of P.) do not pay the ſaid Limirstion 
uſe Money to my ſaid Daughters as aforeſatd, then J will my ſald Land s gutt. 
= hall remain to my Daughters and their Heirs for ever; and after the Oer. 


EFF 


5 " 


And. 184. 


clearly ap- 


1 Conditions. 


tra But Deviſor dies. This is a Limitation upon the Eſtate of H. and not 
in Wric of q Condition; ſo that if B. does not pay the Money to my ſaid 


6 


tra. 


Error 


2 Daughters after his Age of 24 Bears, and at the tull Age of the 
*Fol. 412. Daughters, R. ſhall have it by way of Limitation, and cannot 
- enter as for a Condition broke, becaule that (*) otherwile, ſcilicet, 


brought in ff this ſhall be a Condition, it would defeat the Portions given to the 


Jad, er Daughters, and the future Deviſe to them, which is againck the In⸗ 
in C. B. was tent of the Ocviſor. Mich. 38, 39 Ellz. B. K. between Nſeman 
reverſed by and Baldwin; ddjudged in a Mrit of Error per totam Cur. and 
3 Judges— the Judgment given to the contrary in Banco reverſed. 


Ow. 112 
1 8.6. in B. R. the Judgment in C. B. was reverſed by 3 Judges (abſente the Ch. J. as it 


ſeems).— Gouldsb. 152. pl. 90. S. C. and Gawdy, Clench, and Fenner agreed it to be a Limitation, 


and no Condition, and therefore reverſed the firſt Judgment. 


„See (E) 6. Ik a Man deviſes Lands to another in Tail, upon Condition 

pl. 6. S. P. that he thall not alien, and that if he dies without Jiſue, it ſhall re⸗ 

main over to another in Fee; and atter the Ocvilee aliens, pet he 

in Remainder cannot enter for the Condition broke, but the Heir at the 

Common Law; for this is not any Limitation but a Condition. 

Mich. 10 Jac, B. between Skirme and Dame Bond, per Cole and 
Warburton. 3 | - 

J. It a Man deviſes 201. by his Teſtament, zo M. NM. to be paid in 4 

Years, and he dies in the firſt Tear, yet his Executors ſliall have it ; For 

this is no Condition, bur a Limitation of Payment. Br, Conditions. pl. 

18. cites 24 H 8. f | 4 wo 

A Cepybolder 8. A Man ſeiſed of Land in Gavelkind has Iſſue 2 Sons, and by Will 

* 3 deviſed it to the eldeſt Son in Fee, upon Condition that he pay to the Wife of 

1 the Deviſor 1001. at a certain Day. He did not pay the Money at the 

the Uſe of Day. Man wood doubted whether the voungeſt might eater or not 

his Will, upon his Brother's Moiety as by a Limitation implied in the Eſtate, if 

2 . the Condition be not perlormed. D. 316. b. pl. 5. Mich. 14 & 15 

Wife for Eliz. Anon. | 


Life, Re- 


mainder to his eldeſt Fon, paying 405. to each of bis Brothers ard lis Siſter dit hin 2 Years aſter Lis IWiſe's 


Death. The Court held this a Limitation, and not a Condition; for it it be a Condition it extin— 
guiſhes in the Heir, and there would be no Remedy for the Money; but being a Limitation, the Law 


will conſtrue it that on Non-payment his Eſtate ſhall ceaſe, and then the Law will carry it to the 


Heir by the Cuſtom, without any Limitation over; and Judgment accordingly. Cro. E 204. pl. 39. 


Mich. 32 & 33 Eliz B. R. Wellock v. Hammond. —— Le. 114. pl. 152. S. C. adjudged a Limi- 
tation.—S. C. cited very full, 3 Rep. 20. b. 21. a. as adjudg'd accordingly, and that fo the Doubt in D. 
14 Eliz. 31% moved by Manwood is well reſolv'd.— 8. C. cited per Cur. Cro. ] 592. 
Arg. 2 Brownl. 69.——S. C. cited 10 Rep. 41. S. C cited Lat. 9.——S. C cited Cart. 93. 

A Copy bolder in Fee of Lands in Borough Engliſh had Iſſue three Sons, B. C. and D. and ſurrender'd it 
to the Uſe of his Will, by which he deviſed it to C. in Fee, upon Condition be ſhould pay to his 4 Daugh- 


ters 201. a piece at their full Age, and dies; B. had Iſſue 2 Daughters, and dies; C. is admitted, 


and does not pay the ſaid Sums to the Daughters at their full Age; D. ia the Name of the 2 Daugh- 


ters of B. enters, and they diſaſſent, and after he enters in his own Name, and ſurrenders to the Ule 


of the Defendant, who is admitted. It was held by all the Juſtices except Williams, that it is a Con- 
dition; for it ſhall be expounded according to the Common Law, where it is not neceſſ ary to expound 


it otherwiſe, Cro. J. 56. pl. 2. Hill. 2 Jac. B. R. Curtis v. Wolverſton. Ss 


9. A Man deviſes his Houſe and certain Land to his Father for Life, 


Proviſo that if he will inhabit upon it, then it ſhall remain to the Lord; 
this was adjudged to be no Condition, but a Limitation of the Re- 
mainder, and that the Heir of the Deviſor cannot enter for the Non- 
performance. Dal. 117. pl. 12. 16 Eliz. Anon. . Fig 

10. The Mother having 2 Daughters, E. and F. covenanted to ftand 


3 ſeiſed to the Uſe of E. the eldeſt in Tail, upon Condition that ſoe pay to F. 
Samms 8 C 300 /. within a Near after her Deceaſe, or after F. ſhould be 18, and if ſhe 
but S. P. fail, or die without Iſſue before Payment, then to the Uſe of F. in Vail. 
does not The Mother died, E. married and bad IIe, but died ſoon after without 

9 8 Iſſue, 


wad add War Yared Yar, wg {| 


S. C. cited 


Conditions. 


5 


Iſcue, lecte the Time for Payment, The Court held clearly as to the pear.— 
Point ol dying without Iffue, the ſame is not a Condition, but rather a 8 Key. 


8 34 
Limitation ot the Eſtate, and they amount to no more than what the Paine's Caſe, 


Law faith without them, (viz.) If ſhe die without Iſſue, the Eftate tail Gelb b. 


W would be ſpent by that Means, and does not ceaſe, or is cut off by any pl. 22. 
| Limitation. 1 Le. pl. 233. Mich. 30 & 31 Eliz. C. B. Sanims v. Plain v. 


Sams, S. C. 
but 8. P. 
| does not ap- 
N 5 He” WI BT | n 
11. Limitation determines the Eſtate without Entry. 10 Rep. 40. b. S. p. Co. 
Trin. 11 Jac. in Mary Portington's Caſe. . Lit 214 b. 
Ry | |  —2 Mod. 7. cites the Caſe of Williams v. Fry. S. P. 


Paine. 


12. Condition defeats the Eſtate, and all Remainders depending upon The Nature 


it, and the Party or his Heir only ſhall have Benefit of it; but Limita- of a Condi. 


. 5 5 g tion ĩs to 
tion determines the Eſtate, and the Remainder continues upon it. Jo. 


. | Neger. ON draw back 
58. Mich. 22 Jac. B. R. in Cafe of Foye and Hynde. the 15 


13. So that if A. was Tenant tor Lite, Remainder to B in Fee, on to the Ee- 
Condition that A. being a Feme ſole continues a Widow; if A. marries, olfor. o- 


the Heir enters, and deleats the Ettate of A. and of B. alſo; but if an Legt: hs” 
Eſtate had been granted to A. Durante Viduitate Remainder to B. and a Limitation 


atter A. had married, the Eſtate of A. had derermined by rhe Limita- carries the 
tion, and the Remainder to B. ſhould be granted. Jo. 58. Mich, 22 ng —_ 
Jac. B. R. in Cafe of Foy v. Hynde. 1 En Ter 


Le. 299. 


400. Mich. 28 Eliz.— —Limitation is when the firſt Eſtate is deſtroy'd, and new Eſtate limited 


pl p | 
by way of Remainder, or otherwiſe, Sav, 77. in S. C. 


14. If one Deviſe a Term to A. paying toB. ſo much perAnn. and for Non- 
payment, that he may enter into Parcel, this is a Limitation not a Condi- 
tion. 2 Syd. 130, 131. 151. Paſch. 1659. B. R. Fynmore v. Crockford. 
15. Deviſe to J. his eldeſt Son for Life, Remainder to him in Tail, Re- 
mainder 70 R. in Tail, Remainder to V. in Tail, Remainder to M. in Tail, 
provided, and upon Condition, that F. and his Heirs ſhall pay to the 3 
Brothers an Annuity of 20 l. a Piece out of the ſaid Lands, and that he ſhall 
marry a Wife of ro |. Portion, upon Default whereof he deviſes all theſe 
Lands to his 3 Sons and ther ſeveral Heirs Male for ever, as betore is Iimi- 
red, equally to be divided amongſt them, and that it ſhould be lawtul 
to enter &c. Tho' this Deviſe is {aid to be upon expreſs Words of a Con- 
dition, yet it is but a Limitation of the Eſtate; for if it were a Condi- 
tion the Eſtate were fruſtrate and the Heirs at Law ſhould have Ad- 
vantage ol it, A Deviſe to the eldeſt Son, tho? it be by Words of a 
Condition, yer it is a Limitation, and upon the Limitation it ceaſes 
without Entry or Claim, and cites Boraſton's Caſe, 3 Rep. fol. 21. So 
that by the Breach or Non- performance the Eſtate of J. ceaſes, and it 
now veſts in R. Cart. 171. Hill. 18 & 19 Car. 2. C. B. per Bridgman 
Ch. J. in Caſe of Rundale v. Eeley & al. $2 | 

16 It is the Office oſ a Limitation generally to determine the Eftate with. 
ont Entry or Claim, and that a Stranger at Common Law may tate Ad- _ 
vantage of a Limitation. Agreed and admitted by Serjeant Jones, Arg. 
but he ſaid, that there is a Difference between a Limitation dependant upon 
a collateral ſingle Af to be performed unica Vice, and a Limitation depen- 
dant on Payment of Rent which ariſes out of the Land, which by its 
Creation may have Continuance of friccefve Acts; but that this Diffe- 
rence does not extend to the Caſe of a Dummodo ſolverit Redditum, and 
therefore will require a particular Anſwer, That the principal Caſe is 
of a Rent iſſuing out of Land and to have Continuance in ſucceſſive Acts, 
bur 'tis not ſo in the Limitations in the other Caſes ; and tho' the 
Books cited all concur, that the Eſtate determines without Fay or 


Walmſley J. 


— — 
— —— ho 


— —— — 


liams v. Fry, 


Conditions. 


Claim, yet no Authority has been cited, where, in caſe of a Rent, the 
Eſtate ſhall determine without Demand of the Rent; the Reaſon where- 
of ſeems to be, becauſe there is other Remedy tor the Rent without 
ſuch Rigour, bur not in the other Caſes. 2 Jo. 32. Hill. 19 Car. 2 in Caſe 
of Tuſtian (alias Tufton) v. Temple. 4 

Raym. 236, 1). The Earl of N. deviſed a Houſe and Lands to his Wile for Life, 
237. Wil- and afrer her Death 0 his Grand- daughter A. K. and the Heirs of her Body, 
S C. reſolv'd 


and not a 


Coders, tho the Word Condition be uſed, yet limiting a Remainder over makes ; 


forthe* the it a Limitation ; and it it were a Condition, then none could enter tor a 


Words are Breach of it but the Heir, which ſeems to be againſt the Intent of the ; 


. N Teſtament. Vent. 199. Paſch. 24 Car. 2. B. R. Fry's Cafe [als'.] Fry v. Porter. 
ords ot a 

Condition, yet they muſt always be conformable according to the Intention of the Parties, and cites 
ſeveral Caſes 0 which it appears, that Words of Condition in a Will ſhall enure 2s a Limitation; ard 
tho in Mary Portington's Caſe, 10 Rep. it is ſaid otherwiſe, yet that is but an accumulative Reaſon 
which was not necefſary. — 2 Lev. 21. S. C. adjudg'd accordingly. — Mod. 86. Porter v. Fry 
S. C but the Word (Provided) is not mentioned, but only the Words (Upon Condition) 8. C. 
Cited per Cur. 2 Salk. 570. Vent. 202, 203. in 8. C. Hale Ch. J. ſaid, that this had received as 
many Reſolutions as ever any Point did, and cites ſeveral Caſes, and ſaid, that nothing but the Opi— 
nion in Mary Pottington's Caſe, 10 Rep. 41. was againſt it. Vent. 322. cites the 8. P. in 1 
in M. Portington's Caſe, but ſays, that the Current ot Authorities ſince are other wiſe. 


o Rep. 


18. Holt Ch. J. ſaid, he ſaw no Reaſon why expreſs Words of Conditi- 
vn might not be conſtrued as a Limitation in Deed as well as in « Will, 
tho* the Law had not been carried ſo tar. 2 Salk. 570. Trin. 3 Anne, 
B. R. in Caſe of Page v. Hey ward. ; 5 


* f 
5 FM 
He fact Ke fr _— e 


(L) Upon what Conveyance it may be annexed. 


Fitzh. Con- 1. A Releaſe of all his Right may be upon Condition, 17 E. 
a 3. 2. b. Rs 
Cites 8. C. 


and 17 Aſſ. pl. 2. Co. Litt. 274. b. S. P. where it is made by a Diſſeiſee. See Tit. Re- 
leaſe (W). 


A Releaſe may be made upon Condition, per Penroſe and Perle, which was affirm'd per Cur. in the 
Argument of the Caſe. Br. Releaſes, pl. 39. cites 43 Afl. 12. I By 
A Man cannot releaſe aRight or Choſe in Action upon Gondition, and reſerve the Thing by the Condition ; for 
all is gone by the Releaſe, and the Condition is void; Quære inde &e. oy the Opinion of Fineux. Br. 
Releaſes, pl. 32. cites 21 H. ). 24. — Br. Conditions, pl. 84. cites S. C. & S. P. by Fineux Ch. . 
A Releaſe cannot be on Condition, nor for a Time. Kelw. 88. a. pl. 2. and 89. a. pl. 8. Hill, 


WD Bede Defendant pleads one of the common Letters of Licence under the Hand and Seal of the Plain- 
tiff, whereby he gives the Defendant Liberty for three Months, and covenants, that if he ſbould ſue or 
mole ſt 


bim in that Time, the Defendant 4 8. be acquitted of the Debt; and that he did ſue him, Cc. 
Plaintiff demurs. The Quere was, If this ſhould amount to a Releaſe ? and held by the Court, that 


it being under Seal, and the Plaintiffs own Agreement, it was not barely a Covenant, but a Releaſe 


upon Condition, and accordingly Judgment for the Defendant. 2 Show. 446. pl. 411. Mich. 1 Jac. 2. 
BR ; Mackbeth v. Cobb. 1 


W.&M 


See (N) pl. 
god ws 


original 


(Faire) 


which ſignifies either to make or do, which Mr. Danvers tranſlates to make ; but it ſeems (to do) beſt 
. anſwers the Meaning here. | e A 


3. A 


provided always, and upon Condition, that ſhe marry with Conſent of his ſaid | 
chat it isa Wife E9c. but otherwiſe he bequeaths it to P. It was held, that this Pro- 
Limitation viſo made a Limitation of the Eſtate to let in the Remainder Man; for | 


cited, and S. P. ſeems to be admitted. Arg. Show, 33 1. Mich. 3 


2. If a Copyholder ſurrenders tu the Lord to“ do his Will, upon 
Condition to pay : 51. this is a good Condition. Mich. 2 Jac, B. 
Word is Cardens Caſe, per Tur, 2 5 


Condition. D. 3 Ma. 127. 52. 


DLoneien 6 


1 A Leſſee may ſurrender upon Condition. * 14 E. 4. 6. adjudged. * Br. erben 
C0. 4 Andrew Corbet. 28. b. f 44 All. 3. 20 1 


25. {bur this in the large Edition ſeems miſprinted, and that it ſhould be 7 E. 4. F. as in Roll, and 
% are the other Editions.) Br. Conditions, pl. 156. (155) cites 8 C. that it was upon Condition 


re:dring Rent, and for Default of Payment a Re entry; but Brooke ſays, that it ſeems it ought to be 


by Deed indented gr. Dower, pl. 74. cites S. C. that Surrender may well be upon Condition. 

A Surrender may be upon Condition, and therefore Brooke ſays it ſeems to him that a Releaſe may. 
Br. Conditions, pl. 103. Cites 7 E. 4. 29. and 43 Aff. 12. ——— Note, by the Juſtices and Serjeants, 
that a Min may + ſurrender a Term upon Condition without Deed ; Contra of an Eſtate for Life; for this 
onghe to be by Deed. Br. Conditions, pl. 149. Cites 7 B. 4. 29. .- + Br. Releaſes, pl. 34. cites S. C. 
and Brooke favs, the ſame Law ſeems to be of a Releaſe —— Releaſe may be made upon Condition, per 
penroſe and Perle, quod athrmitur per Cur. in the Argument of the Cale, Br. Releaſes, pl. 39. cites 
43 All. 12 & 44. + Br. Surrender, pl. 37. cites 8. C,———Firzh. Aſſiſe, pl. 355. cites S. C. 

Fitzh. AC 


4 9 Confirmation may be upon Condition. C0. 5. Ford, 81. b. Firth, Ac. | 
S. P. ——Br. Surrender, pl. 37. cites S. C. & S. P.—— Br. Tender, pl. 15. 


cires 44 AMT. pl. 3. 
Cites S. C. & S. P. 


w 


5. A Deviſe of Lands Deviſeable was good at Common Law upon le the 
88 | aſe © 

| | Warren v. 

L:e.—Perk. S. 563. cites 29 Aff. 17. S. P. gr. Deviſe, pl. 16. cites S. C. — Br. Conditions, pl. 

111. cites S. C. | | | FE 


6. A Deviſe of an Uſe at Common Law was goon upon Condition. 


D. 3 Da, 127. 52. 


7. A Deviſe within ze & 34 II. 8. may be upon Condition, be⸗ 
cok the Statute gives Liberty ta devile at Pleaſure, D. 2, 3. 
<A, 127 52. . IE „ | | 

3. Aan cannot releaſe a perſonal Thing, as an Obligation upon 
a Condition ſubſequenr, but the Condition will be void, becauſe a a 
perſonal Thing being once ſuſpended is perpetually extinguiſhed, 
Hill. 9 Car. B. R. between Barky and Parks, per Cur. agreed. 

9. But a Man may releaſe a perſonal Thing as an Obligation or 


ſuch like, upon a Condition precedent, for there the Action is not ſul: 


pended till the Condition performed. Þ. 10 Car. B. B. between 
Barkly and Parkes, adjudged upon a Demurrer, where the Releaſe 
was of an Obligation with a }Irovilo, that he who releaſed might 
enjoy 1201, due by J. S. at a Oay then after to come, which was a 
Condition precedent, as the Court then adjudged it. 
10. Land was given in Tail, ſo that the Donce may alien in Profit of 
his Iſſue; and per Wilby this is a good Condition; Brook ſays quære 
it he may alien. Br. Taile & Dones &c. pl. J. cites 46 E. 3,4 
11. Contra of a Gitt or Grant of Land, Franktenement, or Chattel, 
where the ſame Thing paſſed ; but by the Releaſe the Choſe en Action, 
or Right, is extinguithed, and can't be reſerved by Releaſe. Quære 


inde. Br. Conditions, pl. $4. cites 21 H. 7. 24. Per Fineux Ch. |. 


12. In Dower the Defendant pleaded, that he dedit & conceit to her 
a Rent in Recompence of her Dower, which ſhe accepted of. The Demand- 
ant replied that it was upon Condition, that if the Rent ſhould not be paid 
within a Month, the Rent thould ceaſe, and the Deed ſhould be void. It 
was held to be no Bar of Dower, and Judgment for the Demandant, and 
the Plaintiff was reſtored to her Dower without having made any De- 
mand of the Rent. Cro. E. 451. pl. 19. Mich. 37 & 38 Eliz. C. B. 
Wentworth v. Wentworth _ „ 
13. A. made a Feoffment to the Uſe of himſelf for Life, Remainder But G d- 
to his Wife jor Life, Remainder to his cwn right Heirs, provided 15 his Son ny A. 
interrupt his Wife, it ſhould be to the Uſe of the Wife and her Heirs. A 


* ceived the 


made a Leaſe for Years to begin after his Deceaſe, and died; the Son Reaſon to be 


diſturbs 


} 


admitted Cro, E. 462. pl. 8. by Fenner, and agreed by Popham. 


Fenner but Clench e Contra. Noy 171. Hart v. Arrowſmith ere: 


66 Conditions. 
becauſe te diſturbs the Wife Reſolved per 2 Juitices that no Ule would arile to 
Uſe limited give the Wife the Fee. Arg. Cro. E. 165. cites it as Hill. 42 Eliz, 
to the right wh v. | Kr 
Heirs was Leigh v. Burton. 


the ancient . | | | 

Reverſion, and no new Eſtate, and that a Condition cannot be annexed thereto. Ibid. —— Mo. 542. pl. 
1022 Mich. 41 & 42 Eliz. Barton's Caſe. —8. C. reſolved by Popham and Anderſon Ch. J. that 
the future Uſe was check'd by the Leaſe, and that it never ſhould ariſe by reaſon of this Diſturbance. 


14. If a Condition be releaſed upon Condition, the Releaſe is good, and 
the Condition void. Co. Litt. 274. b. 


(M) Upon what Act it may be created. 


Atornmint 1. He Tenant cannot attorn to the Grant of a Seignory upon 
oa Grantee © Condition, becaule this is but a Conſent, and no Intereſt 
don, de Paſſes from him. Vide 15 E. 3. Aſſile 95. 
8 the Grantee is once ſettled. But this 1s to be underſtood of a Condition ſubſequent, 
and not of a Condition precedent, for in this Caſe the Condition precedent is good. Co. Litr. 274. b. 
2 Rep 68. a. S. P. for there is no Attornment till the Condition 15 performed. — 5 Rep. $1. a. b. 
Paſch. 35 Eliz. C. B. in Ford's Caſe. S. P.— The Learning of Attornments is now of very little Uſe 
fince the Stat. 4 Ann. Cap. 16. S. 9,10. and 11 Geo. 2. Cap. 19. S. 1 . 


2. If a Man deviſes a Term to F. S. and the Execators aſſent that J. F. 


and F. N. ſpall have the Term, or that F. S. ſhall have it upon Condition ; 


in this Caſe 0. S. ſhall have the Term ſolely and abſolutely; for after 
the Aſſent of the Executors, he is in by the Deviſe ; per Cur. 4 Rep. 

28. b. Trin. 33 Eliz. B. R. . e 8 
3. A Reſignation by a Parſon cannot be upon Condition, becauſe it 

is a judicial Af to which a Condition cannot be annexed, no more than 

an Ordinary can admit upon Condition, or a Judgment be confeſſed 

upon Condition, which are judicial Acts; Arg. And afterwards upon 
Arguments given in Writing by the Civilians, Judgment was entred 
accordingly for the Plaintitt, Ow. 12, 13. 34 Eliz. C. B. Gayton's 

25 Caſe. 3 . F | 
Cro. J 614. 4. Executor cannot deliver a Legacy conditionally. Per Fenner, to 
pL 4 1 which Popham agreed. Cro. E. 462. pl. 8. Hill. 38 Eliz. B. K. 
AC. D. R. 5 | | 

_- P. admitted per Cur. 


In ſuch Caſe the Condition is void. Arg. Roll Rep. 140.- 8. P. 


ment is void 


Such Aſſign- 5. The Heir cannot affjgn Dower upon Condition. Per Fenner J. to 
3 which Popham agreed. Cro. E. 462. in pl. 8. Hill. 38 Eliz. B. RK + 


Dt in Paramount. Ar 85 Cro. E. 81 52. in pl. 1 e e ; 61 : J. ; P ch. 8 | B. | 
8. P. admitted — 1 245 P 19 J. 614. pl. 4. Paſch. 18 Jac. B. R. the 


Gro, R. 461: 6. A Licence to a Copyholder to make a Leaſe for Years cannot be made 
pl. 8. Hill, 


g Eu: do be void by a Condition ſubſequent to the Execution thereof, to undo 


B. R. Had- that which was once well executed; But there may be a Condition pre- 
don v Ar- cedent united to it, becauſe in ſuch a Caſe it is no Licence until the 


rowſmith. Condition performed. Agreed per tot. Cur, Poph. 106. Hill. 38 Eliz. 


S. Gs F. in Caſe of Hall v. Arrowſmith. 
dy Fenner, 


that a Lord cannot limit a Condition in his Licence; becauſe he gives nothing, but only diſpenſes 
with the Forfeiture, and all the Eſtate paſſes ſrom the Copy holder, and conſequently cannot annex a 
Condition; to which Popham agreed. ——Ow. 72, 73. S. C. & S P. held accordingly by Popham and 
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Conditions. 67 


3 


E 


— — m 


to 7. Letters Patents of Deni xation made to an Alien may be either But one can- 
2. upon Condition precedent or ſubſequent, and ſo the King may make a not be natu- 
5 | 3 | 4 F 8 .  ralized upon 
Charter of Pardon to a Man of his Lite upon Condition. Co. Litt. Condition 
; ; a : - . 
274. b. | | | | becauſe it is 


el 3 7 3 againſt the 
Abſoluteneſs, Purity, and Indebility [Indelibility] of natural Allegiance. Co. Litt. 129. 4 


8. An expreſs Manumiſſion of a Villein cannot be upon Condition, be- 

cauſe once tree in that Cafe and always tree. Co. Litt 214.b 

9. It a Parſon charges the Glebe with a Rent, with Conſent of the Or- 

dinary, this is not good without the Aſſent of the Patron that has the 

Fee ſimple to make the Charge perperual ; but ſeeing this Aſent of the 

Patron is = pm of his Intereſt, his Aſſent may be upon Condition. Co. 

Litt. 3oo. b. ; „„ - 5 
10. An Aſſignment of Dower cannot be upon Condition, nor an Aſent 

to a Legacy; an Admittance of a Cop holder cannot be upon Condition. 

In theſe Cafes the Condition is void. | 


8 PROT WOT EY OR — FRY - WY 


(N) To what Things Conditions may be annexed. And 
8 e 


„Frhenas of two Acres upon Condition, and for Breach that 
he may re-enter but in one, this is good, D. 3. Ma. 


Jo IS5 | * | 4} | 
2. A Tenth may be granted by the Clergy to the King upon Con- 
3. It a Copyholder ſurrenders to the Lord “ to do his Will, upon SAHA 
Condition that he ſhall pay to him 10 l. this is a good Condition. Fol. 413. 


 * See(L) pl. 2 and the Note there. 


I2 


4. A Contract may be upon Condition. 44 E. z. 28. 4 in Debe 
8 : | or a 
ſeld to the Defendant for 101. who ſaid that it was ſold for 10 J. and that the Plaimtiff ſhowld pull it ouſe | 
and carry it to him, and that then he would pay the 101. and ſaid that he was at all I imes ready to pay 
in Caſe the other would pull it down and carry it; by which the other ſaid, that the Bargain was 
ſimple, and the other e contra, Br. Conditions, pl. 28. cites 44 E. 3. 2, 28. a 


5. Matter of Record may go upon Condition ſometimes. Br. Con- 4s Charter of 
ditions, pl. 236. . „% ¾ | Pardon is 
| 1 3 5 1 | 33 granted 
ſometimes upon Condition, Ita quod ſtet rectus in Curia &c. and Contſance of Plea is granted 11a quod 
ceſeris fiat inde Juſtitia alioquin redear, &c. Br. Conditions, pl. 236. 
And Conſultation was granted upon Prohibition, upon Condition that it ſhould not be prejudicial to the Preſen- 
zation of the King. Tbid.—Br. Conſultation, pl. 10. cites 43 E. 3. S. P. — Br. Spoliation, pl. 5. S. P. 
cCites 43 Aſſ. 3 5. FFF 5 . = 6 7 


C—_— em * 5 * 


— 


(0) How to be created [and pleaded.) 


A Condition of.an Obligation is good, if it be wrote upon the Juſtice 
I, Back. 41 E. 3. 10. bh, „ . * wa 
not know but a Man might make an Obligation in a Letter if he puts his Hand and Seal to it. Vern, 


* 
a 


JJC 3 


—_—_— 
— w 


Mich. 1682. "Te the Caſe of Moore V. Hart, —S. . Notwithſtanding that it be not the Deed of 
the Ohlins: But contra, if the Condition be tack'4 to the Obligation, per Thorpe and Kirton, quod 
non negatur. Br. Conditions, pl. 19. cites 41 E. 3. 16 [00 is the large Edition, but the ſmaller Edi. 
tions are 41 E. 3. 10.]l— Fitzh. Barre, pl. 196. [but miſprinted 186. J cites d. C. & S. P. admitted. 
— Br. Faits, pl. 7. cites S. C. & S. P. by Thorpe and Kirton.— Sce Tit. Faits. (G) per totum. 
Sec Tit. Indorſement. | 115 


2. A Condition to perform a Matter in Fact, without Writing, 18 
: good. 11 ID. 6. 25. b. * N Fo | 8 
3. As in an Indenture a Man map bind himſelf upon Condition, 
to perform all the Covenants between them made tor the Permutation 
of a Benefice of which there is no Writing. 11 . 6 25. b. 


4. So if the Obligation be indorled upon Condition co itand to the 


Award of J. S. this is good. 11 Y. 6. 25. b. 3 
S. P. Br. 5. A Pan map aver a Leaſe for Years ta be upon Condition 
| Monſtrance and plead the Condition without ſhewing the Deed thereof, becaitir 
2 4 tt is bur a Chattle. J J). 4. 11. Pill. 15 Car. B. B. between Le, 
16. Tho a and Oldreeme, udjudged Upon a Demurrer, but not moved to the 
Man can't in Court. Intratur Mich. 15 Car. Rot. 375. 
any Action 8 : | | 
Sled a Condition concerning a Freehold, «without ſhewing Ii riting of this ; yet he may be aided by the Verdif 
at large in Aſſiſe of Novel Difleifin, or in any other Action where the Juſtices will take the Verdict 
of 12 Jurors at large As if a Man ſeiſed in Fee lenſes to anorher for HLiſe without Deed rendring Rent, and for 
Default of Payment aRe entry EP by force whereot the Leſſee 15 ſenſed as of Freelwid, and afrer the Rent 
3s behind, by which the Leſſor entreth, and Leſſee arraigns an Aiſiſe of Novel Diſſeiſin, Leſſor lea a5, that 
be did no W rong nor Diſſeiſin, and upon this the Aſſiſe is taken; In this Caſe the Recognitors of the Af 
ſiſe may give their Verdict at large, As to ſay, that the Defendant was feiled of the Land in his De- 
meſie as of Fee, and fo ſeiſed let the ſame Land to the Plaintiff for Life, rendering ſuch a yearly Rent 


payable at ſuch a Feaſt, &c. upon ſuch Condition, that if the Rent were behind at any ſuch Feaſt at 


which it ought to be paid, then it ſhould be lawful for the Leflor to enter & by force of which 
Leaſe the Plainfiff was ſeiſed in his Demeſne as of Freehold, and that afterwards the Rent was behind 
at ſuch a Feaſt &c. by which the Leſſor entered into the Land upon the Polleſſion of the Leſſce, and 
prayed the Diſcretion of the Juſtices if this be a Piſſeiſin or not; Therefore becauſe it aypears, that this 
was no Diſſeiſin to the Plaintiff, inſomuch as the Entry of the Leſſor was congeable, the Jullices ought 

to give Judgment, that the Plaintiff ſhall not take any Thing by his Writ. And ſo in ſuch Caſe the 
Leſſor ſhall be aided, and yet no Writing was ever made of the Condition; for as well as the Jurors 
may have Conufance of the Leaſe, they alſo may have Conuſance of the Condition which was declared 
and rchearſed upon the Leaſe, Litt. 8 366. And ſo 'tis of a Feoffment in Fee, or Gift in Tail 
upon a Condition, altho* no Writing were ever made of it. Litt. S. 367. | | 


dee Tir.Faits 6, (So) d Man may plead, that a Leaſe for Years of Land, Or a 


&c.(M.2) Grant ofa Yard, was made by Guardian in Chivalry upon Condition 


per kt. without chewing any writing of the Condition, becaule it is 
but a Chattle Real. Litt. S. 365. 


* It hould 5. So it ts of Chattles Perſonal, and Contradts Perſonal. Litt. 
be 8. 365. S. 1675. *** „ 
| 8. Ik a Condition have falſe Latin in it, yet tf any Senſe may be 


intended in it by the Words within the Condition, it ſhall be good, 


20 P. 6. 32. 


1 — 


Pp A _ 1 9 HY 


(P) How it may be created. 


Br Verdict, I. Is a Man grants a Rent for Life, a Condition cannot be an 
pl. A. tes I é nexed to this unlels it be by Deed. 33 Aff, 2. Curia. 


S. C. and a 
8. P. admitted. Fitah. Verdict, pl. 42. cites S. C. & S. P. admitted. 


Firzh Aſſiſe, 2. Tfa Man agrees with me to make a Feolfivient to me upon Con- 
pl l dition, and after makes a Charter of Feoffment without any Con- 
1 55 dition, and afcer makes Livery ſecundum Formam Chartæ without 


any 


Wor 
IEA 
N 


2 


N 


5 
3 % 


o#E 
7 


2 
225 


3 8 . 8 


5 
» 
5: 
oo 
ot 
"9% 
1 
kf 
3 
E ; 
8 
1 
* 
—__ 
ANCE? 
8 
88 
be 7 
HA 
u 
4 x 6 
2 
"5h 
4 
48 
2 
1 N 2 
Fa 
Ws”, 
93 
Ne: 
*; . 1 
"OI 
8 
+ 
> 
7 
N 
3 
"=P 
„ 
3 
* 
9 2 
3 
1 
We + 
85 1 
E * bo” 
bf 08 
S 
1 
Pet. F 
EPs 
We 
v3.4 
. 
Wenn 
3 
4 A ＋ 
r 
2 
Sg B 
Wes . 
5... 
7 1 
8 
N * 5 
2 N 
3 
2 
x Rel 
bs a 0: 
+ GE 
3 
a2 
1 40S 
1 227 9 
18 
e 
* 
392 
* SIE 
N 
28 
„ 
Wo. 
INE 
Xo 
ge TO 
i 
* Ea 
N by” 
wy 
95 Ab 
* 
* 
Ks, 
* 
* 
2 
33 
et 
„ 
7 
REPS 
3 
<5 
IM 
e. 3 1 
8 
„ 
99 
Fs 
HERE 
$2: 
os 
IS 
4 
TY 
TX, 
berg 
By 
es 
- bo 
435% "Bo 
e 
8 
ng 
1 
8 if 
0 Nr 
PENS 
pe ITY 
Gy 
0, 6 . 
Ry 5 
1 
. 
N 
e 
9 
= 
8 
RON 
wht LI 
"WY 
3 
8 
Cans) 
2 
n 
ropes 
* 
308 
IF S 
e 
3 
n 
Nn 
— 264 
r 
n 
2 
8 OHH 
8 
R 
Job A 
* HS 
gn 
IS 
£2 180 
2 < 
7 
A 1 
3 
5 
P's 1 
7 9 
. 
v 8 
. 
DO FE 
a 2 0 
CHOI 
boil” WY 
FB 
* 4 
2 }, 
e 
> 
r 
3 
3 
"WB" 
AT) 
Wa 
8 
22 
e 
L LS x 
N 
[TIER 
es TY k 
TT. 
l 
IIs. 
Be * 2 
5 
N 
Le Hg 
8 3 
3 
N eee 
F 
n 
3 
3 
3 
a 
. 
r 
1 
3 
23 
pu 
WT 
* 5 
LES, >, 
A 2 
IE 
: 4 
LEN 
bo to 
4 2 
INE 
lin 
LAT: 
IT 
D 
. 
n 
e 
Ke 
3 
22 of 
+ 
3 
We 
75 £271 
3 
- £4 KEN 
+,» P 
av» 4 
"Te? 
Keats 
3 
5 BY 
— 2 
1 y 
VER. 
N 
8 3 
. 2 
3 2 
> 4 b 
2 e 
1 
n 
. 1% 
- Web 
e 
4 * 
i 
. 
Q * 
- 75 
to 
75 
. qd 
- 3 
4 8 
E 
n 
3 
Fed Gong 9 
Tos 4 
Y 
ho 
Ther day 
- ** — 
* 
"55. 
. 
ax 
Cs 
v7 
$2 
RAY 
1 
of 
pl 
oP » 
8 
37% 
LOG 
*. 
fy 
2 
N 
8 
A 
8 4 
. 
925 . 
Maſe +. 
TS Tee 
3 
n 
8 
ke 
by X 
4 
PO TEIN 
1 
3 
N 
"aro 
8 
Ni 
n 
— 
Wo 
2 
. 
rp 
i 
ie 
2 
NS 
TEN 
5 


1 xy 
[Rr 
We Ly» 
14 
©Þ! » 
ed 
UAE; 
[toe 
1 

by 

— 


any Condition, this is abſolute without any Condition, ſor the Lt- 


| 


Conditions. DR 


—— — ——I 


very is not made according to the Agreement, but according to the 
Charter. 34 All. 1. Dubitatur. | FORO 


(Q) Condition in Deed. How. 


1 A Corody granted for Life ſecundum quod prius per J. H. & Br. Conditi- 
alios ulitat' tuit ; ald avers the Uſe ta Have been, thut every 25 pl. 27 

one that hath it ſhall attend upon the Matter lour "I'imes in the Year, 17 S. b. We 
otherwiſe ſhall fortcit it; this is a good Condition which reters to mured. 
other Matters, though not lhewed in certain that they were done. 
20 CE. 4. 12. 18. b. „ | 7 

2. Ik an Annuity be granted pro Conſilio, t Aurtlio habendis, Tho, the 
and does not mention in what Natter ff ſhall be, pet it may be averr'd, Deed does 
mention 
what Cour ſel 


be was aPyſictan, or a Man of the Law, and it was granted for wenn 


his Cauntel and Utd therein. 41 E. 3. 6. | 
| | 7 or Aid he 


N11 give, vet when he avers that the Piainrilt is a Phyſician, it hall be intended to be in ſuch a Thing in 
«hich the Plaintiff has moſt Skill, by which the Plaintiff ſaid, that the Annuity was granted to reſign 
ſuch a Berefice; Quære it he may aver other Cauſe than is expreſſed in the Deed ot a Thing which 
cannot vaſs but by Deed; and it was agreed that the Demand of Conſilio & Auxilio is not double; 
cuod nota ; bur the principal Cale was not adjudged. Br. Annuity, pl J. cites 41 E. 3. 6. 19 —Fitzh. 


Annuity, pl. 19. cites 8s C. | | 


z. So if the Grantee be learned in two Sciences, yet he may ner {Ne 


the Grant was tor one in certain. 41 E. 3.6. b. a 


0 


_ 


— 


(R) How it may be created. In what Caſes without 


Decd, And in what not. 


1. A Condition cannot be reſerved without Deed indented. D. 755 (O)pl N 

| 25 3. Ma. 127. 52. : | | : 255 8 | 1 A AND 
dition may be without Deed by Livery. D. 124. a. pl. 52.——If a Man makes a Deed of Feoftment to 
another, and in the Decd there is no Condition &c. and when the Feotfor will make Livery of Seiſin 
unto him by Force of the fame Deed, he makes Livery of Seifin unto him upon certain Condition ; in 
this Cue nothing of the Tenements paſtes by the Deed, for that the Condition is not compriſed within 


the Jed, and the Feoffment is in like Force as if no ſuch Deed had been made. Litt. S. 359 —In 


thi, Caſe the Feoffor, upon the Delivery of Seiſin, muſt expreſs the Eſtate as to him and his Heirs, or 
to the Heirs ot his Body &c. Co. Litt. 222. 6. EE | | EE 


2. It was in a Manner agreed, that a Condition may be implicd, tho' 
it be not preciſely expreſſed in the Deed, as in the Caſe ot a Parker, 


that at all Times atrer the Grant he ſhall preſerve the Game. Br. Con- 


ditions, pl. 168. cites 22 E. 4. 28. | 

3. II a Man leaſes Land upon Condition, or grants a Ward upon Con- 
dition, this may be pleaded without Deed ; 4% Eftate upon Condition 
ot Frauktenement cannot be pleaded without Deed in a Real Action, nor 


Perſonal, without ſhewing Deed ; Per Vaviſor; Quod tota Curia con- 


cCellit. Br. Conditions, pl. 249. cites 11 H. J. 21. 


* 4. If 


70 : Conditions. 


per Curiam, and not denied. 


4. If an Agreement be made between 2, that the one ſhall infeoff thy 
other upon Condition, in Surety of the Payment of certain Meney, and after 
the Livery is made to him and his Heirs generally, the State is holden 
by ſome to be upon Condition, in as much as the Intent of the Parties 


very. Co. Litr. 222. b. 


was not changed at any Time, but continued at the Time of the Li- 1 


(8) At what Time it may be created. 


br De- 1. IF a Diſſeiſee releaſes to his Difſeifor all his Right, and at a Doo 
: — after the Diſſeiſor by Indenture grants that it he pays ſo inuch 7 
* © becauſe At A Day certain, the Releaſe thall be void; this ts a void Condi: © 7 


the Right tlon as to revive the Right to the Diſſeiſee. Br. Conditions 115 1 


was extin- * 43 All. 12. per Cur. +44 per Cur, Contra 17 All. 2. Contra | 


8 31 All. 2. adjudged; but Quere. Dubitatur, 32 All. 11. 


ſimple Releaſe.— Br. Releaſe, pl. 39, cites S. C. agreed per tot. CUE -- f Br. Conditions, pl. 
122. Cites 8. C——Fitzh, Conditions, pl. 18. cites 8 C. + Br, Conditions, pl. 103. cites 8. C 
— Fitzh. Conditions, pl. 14 cites 8. C. —— Co. Litt. 236. at the Bottom, S. P. 5 


Tf the Con- 2. But ſuch a Condition may well be created at the ſame time that 


dition had 


tion the Releaſe was made, tho' it be by another Oeed. Br. Condt: 
dess Bed, tions 115. 32 ANT, 11. 43 Aff. 44. 


Hor both | | . 
Deeds had been deliver'd together with Condition to revoke the Releaſe, it was not denied but that 


it had been good. Br. Conditions, pl. 115. cites 31 Aff. 32. * Br Conditions, pl. 122. 


cites 8. ©. and thereby Penroſe and Perle held a Releaſe miy be upon Condition well enough, if ir a 7 


contained in the ſame or another Deed deliver'd at the ſame | ime with the Releaſe; Quod athrmatur 

Fitzh, Conditions, pl. 18. cites S. C. gr. Conditions, pl. 103. 
Cites 194 Aſſ. 2. 8 P. accordingly. Br. Releaſe, pl. 39. cites 43 Aſſ. 12. S. P. by Treſilian and 
Wiche; quod Curia non negavit.— Br. Defeafance, pl. 11, cites 8. C. & S. P. — Co. Litt. 236. b 8 b. 
accordingly; for it is a Maxim in Law, Quæ incontiaenti fiunt inefle videntur.—2 Rep. 71. a. 8. P. 
per Cur. and cites 17 Aſſ. 2. & 43 Al. | „„ 


3. In Aſſiſe, the Tenant pleaded in Bar, that the Ance/tor of the J- 
nant enfeoffed the Anceſtor of the Plaintiff without Deed, and delivered the 
Sei/an upon certain Conditions contained in certain Indentures made between 
the Parties, and for the Condition broken, he as Heir entred ; and ir 


appears there that it the Livery had been made ſimply, and after the z 


Indentures had been made upon the Condition, the Indenture had come 
too late. Br. Conditions, pl. 110. cites 28 Aff. 1. 1 
4. In Aſſiſe a Man made /imple Feeffinent,” and after by Deed re hearing 
it, the Feoffce granted to the Feoffor, that if the Feoffor pays 101. by ſuch 9 
Day, that the Deed and Feoff ment fhall be void. Per Tank, Deteaſance 
cannot be of Effect of Lands which paſs by Livery, if the Livery be 
not made as well upon the Defeaſance as upon the Charter of Feollinent, 


ng" Opinion of the Court was with him. Br. Conditions, pl. 1 13. cites 
30 Aſſ. 11. 


uiſhed by 7 77 | | 1 1 RY 
N Plaintiff ſaid that the Tenant, by the Deed which he ſhew'd, granted that 


before rhe if be paid 81. to the Defendant by ſuch a Day, the Releaſe Would be void 
Defeaſance and at the Day be tender'd, and the ather refuſed ; and the Opinion of the 


mM de 2 Court was clear, that ſuch Defeaſance made after the Releaſe cannot give 
eIcalance, ' 


5 Power to the Plaintiff to re-enter, becauſe by the Releaſe the * Right 


42 Aff 12. was inthe Tenant ſimply, and cannot be deveſted by che Defeafance: 


_--{And ſo Br. Conditions, pl. 120. cites 43 Al. 1 


this ſhouid A 5 | | | | 
be inttead of 43 AM. (1).— Br. Condition, pl. 122. S. P. cites 45 Aſſ. 44 ——Br. Defeaſance, pl. o. 
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The Ribe, fl. In Afſiſe the Tenant pleaded Releaſe of the Plaintiff of all his Right Þ 
was extin- made to him, then Tenant of the Land, and ſhewed the Deed ; the 


cies 


RNs 4, 
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the 1 cites 31 Aſſ 36. But if the Indenture of Nefeaſance and Releaſe bad been delivered Uno [nſtanti, it 
ter would have been good, and have avoided the Releaſe. Br. Defeaſance, pl. 11. cites 43 Aſſ. 44. And 


len ; the Ditterence there taken is, that a Defeaſance made afterwards may be good as to Things + executory, 
775 f but not as to what are executed; as in Caſe of a Releaſe of Right it is extinguiſhed immediately, and 
1 


1 executed; but where a ſimple Feoffment is made with Warranty, and after Feoffeę grants that he will 
Li- not vouch, this is a Thing executory in Futuro. So of a Leaſe without Impeachment of Waſte, and 
aer Leſſee grants by another Deed, that if he be impleaded he will not plead this Deed, this is good. 
Ibid. — And ibid. pl. 9. Brooke ſavs, that ſome are of Opinion that ſuch Releaſe of Right ſhall not be 
** avoided, unle's the Condition or Defeaſance had been expreſſed in the Deed, or been delivered on Condi- 
tin contained in another Indenture Uno In/lanti. 
+ See 8 P. 2 Saund. 43 where the Reporter takes the ſame Diverſity, contrary to the Opinion of 
Twiſten, and cited Cro, E. 755. | 1 wi 


6. In Debt, where Recognizance or Obligation is made Jmpliciter, it 


can't be upon Condition after; tor Condition can't be added to it after, 
Jap baut this ought to be by Defeaſance; for Recognizance is a Judgment, 
ach aud Judgment which 1s ſimple can't be conditional after; and it is con- 
trary to the Nature of a judgment to be conditional, by the beſt Opi- 
1j nion, and in a Manner tor Law. Br. Conditions, pl. 89. cites 36 H. 
tra © 3. 2 3 1 
1 7. Rents, Annuities, Conditions, Warranties, and ſuch like, that are 
Iuſeritances executory, may be defeated by Defeaſance made, either at that 
„Lime, or at any Time after; and ſo the Law is of Statutes, Recogni- 
AZ zances, Obligations, and other Things executory. Co. Lirt. 237. a. 


— 
oo 


1 


3 Ee 
3 s ; Fs . TA. 
2 5 


2 (T) Condition precedent. What ſhall be ſaid a Con- 
n dition precedent, and what ſubſequent. And 
be 8 Pleading. | 8 


NP you thall have 101. this ts a Condition precedent, 3 Þ. 
7; 4 | 2. It retain a Man for 40 8. to go with me to Rome ; this is a Br. count; 
„ Condition precedent; for the Outy commences by going to Rome, 8 4 es _ 
„ 30. 6. 33. b. 5 : CE FR 
3 8. „ | „„ Arg cites 
ict S. C. & S. P. and therefore he ought to ſhew that he went to Rome. Bulſt. 168. Arg. cites S. C. 
the — 3H 6. J. b. S. P. TO ee | | 


iP, 1 1. 17 Jgrant, that if you will go to ſuch a Place about my Btt- 


3. So if a Man retains another to be his Counſel for 2 Years next Br. Count, 
enſuing, taking every Year 201. This is a Condition precedent. 22 cites 


04 E 3 ID. 6. 43.0. | S. C. cited 
75 = Py 1 : 1 Bulſt. 
ot, Wa 4. Ik A. by his Will obligatory acknowledges, That he debet to Cro. C. 515. 
wes B. 20s. and for Payment thereof at a Oay binds himſelf in 40 8. by pl: 14. | 


the lame Bill, int an Action of Debt upon this Bill for the 40s. he 327165 


- ought to aver, that A. did not pay the 20 s. otherwiſe it is not good. 8 & pero. 
Mich. 14 Car. B. N. between Danes aud Brett, adjudged upon a Cur. accor«- 


hat | * + Tos 
yy emurrer, Tees this is not 
1 . — an Obligation with a Condition. 

oht 5. Tf by Charter-Party G. and 3 others covenant with P. and C. to Bulft. 167, 


ler to treight a Certain Ship, of which they are Owners, to the ſaid Clarke v. 


Gurvel, 
P. Pro Utu & ex Parte of one B. for a Voyage, Modo & Forma ſe- Trin 5 Je- 
. |  Quente. s. C. in W ric 


ſaid Equity of Redemption, in Conſideration of <vhich the Defendant did agree cuith tle Plaint. if 


firmed. 


44 — 


—_— —— 


72 Conditions. 
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— — 


of Error in guente, G. and the 3 others covenant AND grant wich B. that the Ship 


B. R. and ; : ON OT nel F a IR 5 | 
Yolverion thall go from Lynn and take ſuch Freight, aud tneace to Yarmouth, ang 


and Willi. thence to Ginchego, and thence to return to the Thames; and C. 
ams J. and Covenants with G. and the other 3, that B. (P.] mall cauſe Lading to 
Fleming be put in the Ship at Barmoutyh, Ginchego, c&c. wichin fo many 
on ck Days, and covenants chat Che laid B. [P.] hall pay to the ſaid G. and 
menterrs. the other 3, pro tota rranstretarione 147 l. at ſuch a Dap; G. and the 


neoue, be- Other three may have an Action ot Covenant againift C. for Mon⸗ 


90 the payment of the ſaiu 147 l. without Averment ot che Pertormance of 
eclaration 


8 the Covenants ot their Parts, for this is not a Condition Precedent, 
lege Per. but Covenants diſtinct of the othec Part. Mich, 7 Jar, B. between 
formance of Curnell and others againſt Clarke ùudjudged. | | =o 


what was to 


be done on the Plaintiff's Part; but the Court not being fall, the Reverſal was not pronounced, but 


adjourned to another Time i In this Caſe it does not appear whether the Money was to be paid 


before the Voyage or after; but in Writ of Error in B. R. the Juegment was held erroneous, as ap- 


pears Bulſt. 167. Per Holt Ch. J. Lutw. 251. Hill 8 W. 3. — 8. P. ty Holt Ch. J. and 


ſays, that Roll reports the Judgment in the Common Pleas, 5 Jac. but it ſeems hid not feen the 
Reverſal thereof, which was 9 Jac. 2 Years after, as it is in Bulſt. where 'tis adjudged that Pro tot x 
transfretatione is a Condition precedent, and that its being in mutual Covenants makes no Alter ation, 
12 Mod. 463. Paſch 13 W. 3. in Caſe of Thorp v. Thorp —- Lord Raym. Rep. 665. Holt Ch. [ 
cites S. C. and ſays that as it is put in Roll, without ſetting forth at what Time the Day of Payment 
was to happen, whether before or after &c. it can be of no great Authority, and that ir was reverſed 
tor this very Reaſon, becauſe Pro rota Transfretatione mide a Condition precedent, and cites Bulſt. 
16/8. C. cited accordingly by Holt Ch. J. Lutw. 251. in the Caſe of Thorp v Thorp. 

The Ciſe of Thorp v. Thorp was, an Action was brought mn vw hich the Plainritt declared, that the 
Defendant had and held of him by way of Mortgage 2 Cloſes of copyhold Lands, and that there 


was a Diſcourſe between them concerning tlie Plaintiff *s releaſing his Equity of Redemption therein to the 


Defendant, and concerning divers Sms of Honey due from the Plaintitt to the Defendant upon the ſaid 
Mortgage, upon which the Plaintift did agree with the Defendant that be wwerrld releaſe to him the 
5 e <Q 5 to pay hm 
7 Pounds above all that was «ne; and that, in Conſideration thut the PHinnt promiſed the Defenduut 
to perform all of his Side, the Defendant promiſed the Plaintiff to pertorm of his Side, and avers that 
he did perform all on his the Plaintitt 's Side, bur that the Defendant paid 11. 4 5. of the ſaid 11. and 
no more, &c. To this the Defendant pleads in Bar, that long after the Promiſe, vir. 29 July 1694 
the Plaintiff did, by Indenture made between him and the Defendant, releaſe to the { eſeniant all Mea 
ner of Aclions, Suits, Debts, Duties, Sum and Sums of Money, and all Demands whatſoever, which evee 
he had, or he, his Heirs, Executors, or Alhgns ever ſhould have, tor or by Reafon of my Thing, Mat- 


ter, or Demand whatſoever. Upon Oyer of this Deed of Releaſe, it did recite the ſaid Morteane, and re- 


leaſed all Proviſoes therein, and all his Eftate, Right, Title and lutereſi in the ſaid Cloſe, heth in Law and. 


Equity, and then follows the foregoing Clauſe; and upon this the Piainiff demurs, and Tudgment for the 

Plaintiff in C. B. and affirmed in B. R. 12 Mod. 455 to near 464. Paſch. 13 W z. "Caorp v. Thor. 

| Lutw. 245. 249. S. C. and Judgment affirmed. — Ld Ray m. Rep. 662. S. C. and Judgment at- 
S. C. cited 8 Mod. 293. | | e 


1 8 C cited 6. Jf 75 by: Indenture covenants with ©. to ſerve him with 3 Ei- 
g. Bulft. quires in the Mar, and C. covenants tor this to pay tg A, 42 Marks, 
3 N here (*) each hath an equal Remedy, and theretare in Debt tor the 
Da Marks the ]laintitt may count generally or ſpecially, + 48 E. 3. 


* 


188. 12 3+ b. Co. 7. Ugtred, 10. b. = 
Mod. 4614. | 


Holt Ch. J. cites 48 E. 3. 2. 3. as cited in Ughtred's Caſe, where the Diverſity is taken, when ire 


are mutual Remedies, and when not. It is thus put in that Book Sir R. P. covenants with Sir R. T. 
to ſerve him with 3 *Squires in the Wars of France; Sir R. T. covenants, in Conſideration of thoſe 


Services, to pay him ſo much Money; and there it is ſaid, Action will lie for the Money without an 

Services performed. But the Caſe in 48 Ed 3. is, that R. P. covenants with R. T. to ferye him ich 
3 *Squires in the Wars of France, and R. T. covenanted with him to pay him ſv much Money tor the 
Service; and it was further agreed, that 20 Marks of the Money ſhould be paid in England at a Day 
certain, before they went for France, and the reſt by quarterly Payments, which might likewiſe incur 
before the Service. And upon Action brought by Sir R. P. it was objected, that the Service was net 
pertormed ; bur there was no Room for that Objection, the Money, by the Agreement, | 
payable at a Day certain, before the Service was ro have been performed. S. C. cited b 

d Raym. Rep 665.——S. C. cited and denied by Holt Ch. J. 1 Salk. 191, pl. 3. 


being made 
y Holr Ch J. 


Ugtred's Caſe has attorded a Ground for a Variety of QJ1 ions upon this Queſtion. Per Holt C4. of; 
12 Mod. 462.—8. P. by Holt. Lutw. 251,— Ld Raym. Fcp. 663. S. P. | Ws 


There is no pl. 7. in Roll, 
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Condition. 7 


8. Ik by Articles of Agreement made between A. on the Behalk of n. 
13, and C. by which A covenants that B. tor the Conſideration after by y oy 
in the Deed expretted, thall convey certain Lands to C. in Fee, and *. wagy 
aſter C. covenants on his Part Dro Conſideratiombus prædictig to fays that this 
pay to B. 1601. Kc. In this Cale, though B. does not aſſure the Cie does 
Land to C. pet C. ts bound to pay the Money; for the Aſſurance 1 ppt ug 
of the Land is not a Condition precedent, vut thele are diſtinct and or Thore v. 
mutual Covenants. Mich. 15 Car. B. B. between Caron and Thorp, be: 
D/xon, adJUDged upon a Oemurrer. Intratur Car. Rot. 137. cauſe here is 


| 1 | | | an expreſs 
Corenant, that ( for the Con ſiderggion bereaſter expreſſed) B. could convey to C. and C. (upon Conſideration a- 


foreſaid) covenants to pay the Money; that mult be underſtood, that for as much as A. hath covenanted 


that B. ſhould aflure Lands for Conſideration hereafter mentioned, that is, that B. hath covenanted to 
ay ſo much Money, for it is pro Confideratione prædicta; and the Queſtion is, what is meant by the 
Words (pro Conſideratione prædicta)? tis vt ſaid for Cor ſideration of Conveyance of the Land, but pro 
Cer ſideratione prædièta, which muſt be underſtcod in Conficeration of the ,Jereement that B. ſbeuld convey 
& tor the one covenants for Conſideration hereafter mentioned, which muſt be Covenant for Payment 
of the Money; and the other covenants for Conſideration aforeſ.id; which mult be that A. covenanted 
that 3 ſhould convey,—— Lutw. 251. 8 C. cited by Holt Ch. J. accordingly.— Ld Raym, Rep. 665, 
666. S. C. cited by Holt Ch. J. accordingly. | | 


9. Tf A. releaſes tg B. an Obligation, in which B. is bound to him 
with a Provifo that he, ſcilicet A. might have and enjoy 1201. due by 
J. S. to B. at Lady-Day next enſuing, this is a Condition precedent, 
and not ſubſequent, becauſe the 120 l. was not due at the Time of 
the Releale, but at a Day to come; and tf it ſhould be ſubſequent, 
the Condition would then be void, the Belcale being of a perſonal 
Thing. ID. 10 Car. B. N. between Bartel) and Parker aADJUDgen 


upon a Demurrer, per Curiam. Intratur 10. 9 Car. Rot. 262. 


10. It an Award be made by Arbitrators between A. and B. that * 5. C. cited 
A. thall pay 10 J. to B. and that in Conſiderat ione inde B. ſhall be bound = . 
in an Obligation to A. to releaſe all his Right in certain Land, in 104d. 4 ;, 
this Caſe B. ts obliged to be bound in the Obligation though A. 464. and 
hath not paid him the 10 l. though that is firſt to be done by the In⸗ obſerves that 
tent of the Arbitrators, for there is a mutual Remedy of each Part, Ro! pimiclf 
if the Award is not performed, tor the Conſideration was the only Court were 
Motive of the Arbitrators to make tbe Award, and it is not a Con- divided; 
dition precedent ; between T and Shipping, per Jones and Bark and fays | 
ley againſt Croke, this being moved in Arreſt of Judgment; But . ro. © 
Dill. 11 Car. B. R. between + Hayes and Hayes, the lame Caſe in 348 
Effect was adjudged upon a Demurrer, that is not any Condition contrary = 
precedent ; but that B. 1s bound to perform his Part, though A, Report of 


does not perform his 5 Intratur Hill. 10 Car. Rot. 1045. De 


that Jones 

N | od | i | and Berk- 
w held it a Condition precedent, contra Croke, and therefore Holt ſays that he rather believes Croke, 
who was one of the Judges, and tells you himſelf he was of a contrary Opinion, ———5S, P. by Holt, 


Lutw. 252. accordingly. —S. P. by Holt accordingly. Ld Raym. Rep. 666. | 5 
f As to the Caſe of Hayes v. Hayes Holt Ch J. ſays 12 Mod. 464. and Lutw. 252, and Ld Raym. 
Rep. 666. that the S. C. is reported Cro. C. 384. but that there is no ſuch Point in it. 


11. If a Man by his laſt Will deviſes any Thing cc. and after he 
Deviſes all the Reſidue of his Eſtates fc, to his Executor atrer his 
Vebrs paid, and Funeral Expences diſcharged, this is a good Con- 
dition precedent ; ſo that the Executor cannot have it before they are 


paid and diſcharged. Pull. 10 Car. B. B. between 1:/kinſon and 


Merdam, per Curtam, upon a ſpecial Verdict adjudged ; But in a 
Writ of Error, as J have heard, this was a Ooubt between the 
Judges, and they inclined to reverſe it. Pill. / Car. B. R. between 
Hriſece and Buber ADJUDACD upon a ſpecial Verdict, where the Oevile 
al Land was to a Woman, his Oevts and Legacies firſt paid, and 
bis Funeral Expenccs pilchargeD. MY 8 

| 5 8 12. 4 
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74 5 Condition. 


Jo. 389, pl. 12. If A. Tenant (cr Lite, and B. in Keverficn in Fee, cove: | 
10. , „ nant to levy a Fine, and that it ſiall be co che Vie ot A. and his 

WF - Heirs, it R. does not pay 10s. to A. the ioth of September atter ; 
and Jucg- and it he does pay, then to the Uſe of A. tor Lite, and after to the Uſe Rl 
ment in of R. in Fee. In this Caſe this Word (ik) #c. is a Condition ſub. 
8 B. afhrm ſequent, and not precedent, lo that A. hath an Eſtate in Fee tl 
Win. 103 to K. paps the 10 8. becauſe there 1s a Oap limited tor Payment ok 
109. and the 10 8. and the ſublequent Words explatii the Intent ro be a ſub⸗ 
Part there- ſequent Condition, ſcilicet, and ik he pays it, then it ſhall be to 4. 
, 415 for Life, and after to the Ule of G. in Fee, which hews the Intent 
End of 120. to be, that A. ſhall have an Eſtate in Fee till the 10 8. pard, Tr, 
Mich. & 13 Car, B. B. in a Writ of Error, upon a Judgment in Banco, 
between Spring and Cejar, () the laſt Maſter of the Rolls, per totam 
_.* Fol £16. Clittam adjudged, and the Judgment given in Banco affirm: | 
ed, where it was adjudged accordingly, Intratur Mich. 11 


| Jac. w B. C ar, 
the Argu- | TT | 
ments of the Eerjeants in the Caſe of Cooper v. Edgar, S. C. — 8. C. cited 3 Lev. 132. and Judgment 
accordingly, Trin. 35 Car. 2. C. B in the Caſe of Edwards v. Hammond.- 8. C. cited 2 


Show. 398. pl. 370. and held accordingly, Mich. 36 Car. 2. B. R. in Caſe of Stocker v. Edwards; 
bur ſeems to be 8. C. with that in 3 Lev. (See Tit. Remainder (L) pl. 13. S. C. (EF. a) pl. 1. S. C. 
but not S. P. | | | | | ee 
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8. C. at Tir. 12{bis] Ik the Condition of an Obligation be to ſtand to the - 


Arbitre- ward of J. S. Ita quod fiat de & ſuper Fremities by Writing under the 
55 Hand and Seal ot the Arbitrators, and publithed and ready to be deliver- 
B p. does ed to the Parties betore ſuch a Day; all this is a Condition precedent ; 
not appcar. fOr if it te not in writing under the Hand and Seal ot the Arbitra⸗ 
tors, and publiſhed vetore the Oay, and alſo though it be made 
and publiſhed, yet if it be not ready to be denvered ro the Parties 
betore the Oay, it is not a good Award. Mich. 16 Car. B. B. be: 
tween Hurbridge and Raymond, ADJUDAED 11 a Writ of Error, and 
the Judgment given in Banco reverſed, becaule he did not aver 
that it was made under the Seal of the Arbitrators, and publiſhed 
before the Day. Intratur Tr. 15 Car. Rot. 1657. 3 
13. Mich. 15 Car. B. N. between Capps and Pennye, per Curiam, 
where he averred, that it was ready to be delivered tg the Parties 
betore the Oay. for it might be that he made it ut kept it ſecret; 
wy ar. this Caule Judgment was arreited after a Verdict for the 
Is lalntint. „ | 
„ 134. Cr. 1649. between Conduit and Damper adjudged, where the 
vec Tit. Ar- Condition being to ſtand ro the Award of J. S. Ita quod Arbitrium 


bitrement 


(D. a)pl. 22. by Deed,indenred under the Hand and Seal of the 1aid]. S. be ready to be 


andthe delivered to each of the Parties before ſuch a Day tc. and the ]Ilain- 
Notes there. tiff in an Action upon the Obligation for Non-performance of the 
Abward pleads in his Replication, that J. S. ſuch a Day, which was 
bekore the Day aforeſaid, before which it ought to be made by the 
Condition, accepro ſuper ſe onere Arbitrii prædieti per quoddam Scrip- 

tum indentatum, quod idem querens ſub Manu & ſigillo predict J. 8. 
ſignatum, & utrique Partium prædictarum deliberari paratum hie in 

Curia profert, cujus datum eſt eiſdem Die & Anno Arbitratus fuit t. 

this is not good; becauſe as this is alleged, it does not appear that 

the Award was made under the Hand and Seal of the Arbitrator, 

and ready to be delivered to the Parties betore the Day, as it ought 

to appear, or otherwiſe it is not good; for the Mord (ſo) disjoins the 
Sentence that it is to be intended, that when it was ſhewn in 
Court, it was under the Hand and Seal of the Arbitrator, and 

ready then to be delivered to the Parties. Adzudged it'ts not good. 


r 1 


„* —— 


Intratur Hill. 24 Car, Rot. $36. And then the Record of Burbridze's 
Cle LETE-NENtIanea was thewen to the Court, which was all one 
with this, and Judgment there given accordingly as here. . 
15. It A. leaſes by Indenture a Metluage to B. in December, 22 ty. 140, 
Car, for 12 Bears, and covenants with B. to repair it with all ne 14% C 
(cliary Reparations before Midſummer tollowing, and B. covenants held jr . 
of his Part, quod ab & poſt tale Tempus quale A. repararet & emen- ciprocal | 
darct prædꝰ Netuagium quod tunc predictus B. ſufficienter repararet Covenant, 
prædictum Meſuagtum ad onmia Tempora durante dicto termino; In _ on] 
an Action ot Covenant by A. agatuſt B. for not repairing the Mel. agrmenr 
ſtage after Midſummer, according to the Covenant of B. and Lelſee 
declares, that altho' he hath performed all the Covenants of his Part covenanted 
to be performed (without any particular Averment that he hath re- 2 & 
paired betore Midtununer according to the Covenant, with all necel ene“ 
{ary Reparations) yer the Detendant hath nor repaired it atter the by the LeC. 
faid beast c. this is a good Oeclaration; for the Covenant of tor & he 
A. to repair it_betore Yidſummer is not a Condition precedent, 42% *? 
but cniy the Time divived, and mutual between A. and B. ſctlicet, Repair, and 
that A. thall repair it before Midlummer, and B. atcer, during the leave them 
Term, for which each of them may have their Remedy by an Action © ar the End 
againſt the other, for the ultumate Time limited for A. to repair is che Term. 


Mwlummer, and the Covenant of B. reters to the ſaid extreme . leben 


che Plaint 


Tune limited to A, and not to the Fact, fcilicet, the Keparatton ; SA. 
tor the () Words are JIoft tale Tempus xc. Paſch. 1649 between Fol. 417. 


Bragg and Nis htingal. Intratut Tr. 24 Car, B. R. Rotulo 601. Ys 
adjudged upon a Oemurrer per Curtam. I og 
| Honte, Par- 


cel of the Premiſſes at the Time of the Demiſe was in good and ſufficient Repair, and that the Deten- 
dant voluntarily, during the Term, ſutfercd it to ſtand uncovered for a Year, whereby it became very 
| 1vinous and fell down The whole Court (abſente Lea) held, that though it was in good Repair at 
the Time, yet that is not ſufficient, nor Mall rhe Covenant be conſtrued to extend to ſuch of the 
Buildings only as then wanted Revairs; for it any were in good Reparation in the Beginning, and 
happen afterwards to decay, the Plaintiff muſt firſt repair it before the Defendant is bound to do it. 
Cro J. 645. pl. J. Mich. 20 Jac. B. R. Slater v. Stone. ——— And though one of the Out-houſes 
which the Covenant extended to, was in good Repair, and the Leflee pulled the ſame down, this 
ts not within the Covenant, unleſs the Letfor had repair'd it firſt; but his true Remedy would be by 
Action of Waſte. 2 Roll Rep. 248. 8. C. ——-— 8. C. cited by Chamberlaine J. 2 Koll Rep. 348. 


16. The Word Paying makes ſubſequent Condition. Arg. Mo. 363. 
cites 38 E. 3. 11. & 12. Deviſe of Land to K. fo that he pay my Debts, 
viz, 101. to A. and 121. to B. the Payment ought to be upon Requeſt 
and Subſequent and cires 5 E. 6. Br. Eſtates 78. . 
17. Condition to re/ig a Living by ſuch a Time for a certain Peuſion to 
be conveved to the Parſon, makes the conveying the Penſion a Condi. 
tion precedent. Arg. 10 Mod. 223. cites 14 H. 4. 19. 5 3 

18. Note per Cur. that where a Man makes 2 Executors, and that if The Plain- 


they refuſe that then ſuch and ſuch Ec. there the 2 laſt are not Executors titk'' Teſta. 
bur in default ot che 2 firit ; tor theſe Words imply a Condition. Br. 3 
Conditions, pl. 10. cites 3 H. 6. 6. 5 4 
| | | 3 5 bis Wife ſuf- 
Jered the Deviſee to enjoy it 3 Years, that ſhe ſpall have all his Goods as Executrix ; but if ſhe difturbs him 
then he makes G. J his Son bis Executor, and dics ; A. as Executrix brings an Action of Debt within the 
3 Years ; adjudged, that ſhe was Execyrrix till ſhe diſturbed, and that the Plea of the Defendant that 
He had made Diſturbance was not good without particularly alleging how ſhe diſturbed. Cro. E. 219. 
pl. J. Hill 33 Eliz. B. R. Jennings v. Gower. Tho' in Grants Eſtates ſhall not be till the Condition 
precedent be performed, yet it is otherwiſe in a Will; For a Will ſhall be guided by the Intent of the 
Party, and in the principal Caſe it ſhall not be conſtrued as a Condition precedent, but as a Condition 
to abridge her Power to be Executrix if ſhe docs not perform it; per J uſticiarios Ibid. ——Le. 229. pl. 
311. 8. C. adjudged accordingly by all the Juſtices, tho”, according to both the Reports, Anderſon ac 
de firſt was of a contrary Opinion.—S. C. cited by the Name of Jennings v. Cawman, Win. 115 


19. A 


. : | C, . . : 
Sides, that Promiſes, agrees, or covenants 70 do one Thing for another, there is no 


could have ſuch Caſes. Per Holt Ch. J. 12 Mod. 460. cites 15. H. J. 10. pl. ry. 


within the Year, in ſuch Caſe an Action would lie before the Year was ended. 8 Mod. 41. Paſch. ) 


ment will va © 


\ 


56... None 


nnn 


This is mi- 19. A Condition Precedent is traverſable; per Cur, Noy 15. Hill, 19 
printed and Car. B. R. cites 3 H. * 9. 33. 48 E 3. 34. 9 E 4. 3. b. 5 
20. There is a Diverſity where the Condition is precedent and where al. 
ml. 26. ſequent ; for when it is precedent it is not in the Grantee till the Conditicn 
be performed; but when the Condition is ſubſeguent the Thing is in th: 
Grantee till the Condition be broken. Br. Condition, pl. 67. cites 14 H. 7. 


Mould be 3 
H. 6. 33. b 


17. per Brudnel. 


21. As where ] grant to you, that if you will marry my Daughter that nou 

ſhall have ſuch a Leaſe, or ſuch Land tor 20 Years, now you ſhall not 

have the Land or Leale betore e have married my Daughter; but if 
e 


I leaſe to you my Land for 20 Nears upon Condition that you pay to me 100. 


by ſuch a Day, now the Leaſe is in the Grantee till the Condition be bro. 5 


ken. Ibid. 


Br Covenant, 22 If A. covenants with B. to ſerve him for a Near, and B. covenants with 


S. 22. cues 


S . — A. to pay him 10 l. there. A. ſhall maintain an Action for the 10 l. before 
A Man kired any Service; Bur if B. had covenanted 7o pay 10 J. for the ſaid Service, 
another for a there A. could not maintain an Action for the Money before the Service 


Year a it 1 performed. And there is great Reaſon for this Diverſity; for when one 
agreed on a 


the Perſon Reaſon he ſhould be obliged to do it till that Thing for which he pro- 
thus hired miſed to do it be done; and the Word (For) is a Condition precedent in 


no Action for | : 1 3 
his Wages till the Vear was expired; but if the Maſter had covenanted to pay it on a certain Day 


Geo. 1. cited per Cur. as a Caſe in the Time of the Ld. Ch. J. Holt, —-See Tit. Apportionment (A) 


Win. 116. 23. Lands were leaſed to A. and M. his Wite for Lite, Remainder 
Arg. cites it to B. their Son for his Life, / ipſe (B.) inhabitare vellet, & reſidens ef. 


as agreed in int! ictam Grangiam & Firmam &c. is | : 
ws, re ſet intra predict g F &c. This 1s not a precedent 


Jennings v. but only a ſubſequent Condition. Pl. C. 23. a. Paſch. 4 E. 6. Colthirt 
CTowman, V. Bejuſhin. | WF | 55 | 
that the 


Words, St ipſe inhabitaret are a ſubſequent Condition, as in the Caſe of Colthirſt, becauſe i is a Thing 
of Continuance which may be infringed and broken every Year. | e 


24. When an Intereſt or Eſtate ſhould be reduced to a Certainty upon 
Condition precedent, and the Leſſor or Grantor, and the Leſſee or Gran- 
tee die before the Contingent happens, the Leaſe or Grant is void; as if a 

| Leaſe be made for ſo many Tears as my Executors ſpall name, this is void, 
tor it ought to be reduced to a Certainty in the Lite of the Parties; 
And Note, a good Diverſity between a Covenant or other Agreement 


which is perfect and certain, and % if it be to take Effet in Poſſeſſon, 


upon a future Matter precedent, and a Covenant and A greement, uncertain 
which is zo be reduced to a Certainty by future Matter ex poſt Fatto ; for in 

one Caſe the Intereſt or Eſtate of the Lands is bound immediately, and 
in the other not. 1 125 155. b. in the Rector of Chedington's Caſe, 
Cites Pl. C. 213. b. [ Paſch. 6 Eliz.] Say and Ful ler, and ſays that in the 
one Caſe the Intereſt and Eſtate in the Land is bound, bur not in the 
other, | 


x Salk. 112. 25, When a Man is to have one Thing for the Cauſe of another he 
| 2 8 mow: may allege the Thing for which he is to have it 3 Arg. cites many Caſes, 


Fr d for Pay- 3 Le. 39. pl. 62. Arg. Mich. 15 Eliz. 


ry the Conſtruction. Before Holt Ch. J. at Guildhall, Callonell v. Briggs. | 


Tho'the Re- 26. A. leaſed for Life upon Condition, that if the Leſſor died without 
: 2 1 2 Iſae, then the Leſſee to have Fee; the Letlor is attainted of Treaſon by 
the Perfon of! H. 7. and all his Lands forfeited to the Crown laving the Right of 
— — Strangers 


wa 
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Strangers, and then dies without Iſſue, and atterwards an Office is the Teſſor 
found; and adjudged, that the Leilee had the Fee. Plow. Com. 48 1. and our of 
Mich, 1) & 18. Eltz. Nicholls v. Nicholls. = Blood, by 
ſcheat or other Cauſe ;, yet this ſha!) not hurt the Leſſee hben tle Condition is performed ; Fs bag Fo Nag 
"eſt in him, and be diſcharged of all Rente, Recognizances, Conveyances or other Incumbrances made 
hy the Leſſor after the Condition hr!t made, or coming under the Leſſor, or under the Condition. or 
under Felony or Treaſon, or other Thing done by him, and all ſhall be hound whether they be Stran⸗ 
gers or Privies in Blood; by the Juſtices. Plow. 486. S. Mich. 17 & 18 Eliz. Nichols v. Nichols. 
27. A. levied a Fine to B. and his Heirs upon Condition, that if he 
piy 10 J. to A's Son when he comes to the Age ot 18 Years, then to the Jie 
cf B. and if not then to A. and his Heirs, The Son died before the Day, 
and the Opinion was, that B. ſhould have it; cited per Finch Serjeanc, 
Arg. Winch. 119. to have been adjudged 18 Eliz. in C. B. | 
28. A. makes Leaſe tor Years to B. Proviſo e, non licebit to B. to alien 
bis Term without Afſent of A.—B. deviſed the Term to his Son, the Leſſor 
e{ſciiiing to it; As this Cate is *tis no Breach of the Condition, tor no- 
thing pafſed rill A's Attent be obtained, ior *rwas a Condition Prece- 
dent; and tho' the Deviſee entered by the Content of the Executor, 
and had not A's Licence, yet *tis not material. Cro. E. 69. pl. 2. 
Mich. 29 & 30 liz. B. R. Knight v. Mory. | 
29. The Lord of a Manor covenranted with his Copyholder to infran. 2 Le. 211. pl. 
chiſe his Copy hold, and the Copyholder, tn Conſideration of the ſame performed, 3 i 
covenanted to pay 1001. The whole Court held, that he is not obliged to eee os 
pay the Money betore the Afſurance made; hut if the Words had been Caſe, S. C. in 
1n Conſideration of the ſaid Covenant to be performed, he mutt pay the Mo- the fame 
ney preſently, and take his Remedy over by Covenant. 3 Le. 219. pl. 2G 
290. Mich. 30 Eliz. B. R. Brocas's Caſe. 3 8 = 
- 39. Tho' the Law 7s flrit? againſt Eſtates at Common Law which are 
to ariſe upon Conditions Precedent that never are pertormed, yer 'tis ut 
/o in Liiuitations of Uſes where the Intent is to guide the Eſtate, no more 
than cis in Deviſcs. Arg. Mo. 519. Cites it adjudged, 31 Eliz. in Lord 
Pager's Caſe. 5 „ 8 ; ET ” 
31. Tho' in Grants Eſtates ſhan't be till the Condition Precedent be Le 229. pl. 
performed, yer 'tis orherwiſe in a H tor the Will ſhall be guided by 2 338 
the Intent of the Party. Cro. E. 219. pl. J. Hill. 33. Eliz. B. K. in Cale the 8. C K 
ot Jennings v. GOwer. 5 8 
32. A. grants an Aunnity to B. for Life, for maintaining a Ciſtle; In J Rep. 9. b. 
Annuity brought upon his Grant, the Plaintiff need not ſhew in his De- f 5 
Claration that he has maintained the Caſtle; for it is a Condition ſubſe- Uzhired's 
quent, (as where an Annuity is granted pro Conſilio impendendo) and Cale. 
tae Estate is veſted. Jenk. 260. pl. 59. 3 . 

33. But where a Man retains a Servant by the Year, for a Salary, in Debt? Rep. ic. 
for this Salary the Plaintiff thould declare, that he has done his Service, 2 2.0 X uo] 
or tendered ; for this is an Action which ought to aver a Conſideration; ah for is 
but not where the Covenants are reciprocal, the one to ſerve the other to jsby the Per- 
pay, tor they have mutual Remedics. It the Condition be Precedent, formance of 
me Pertormance ot it ought to be thewed in the Declaration. Jenk. 260, ace ap can 
pl. 59. | 1 8 


the Duty 
; 3 dog 8 commences, 
and ſo it is in Nature of an Act Precedent, and ſays that fo was the Opinion of the Court in 3 H. 6. 
336, —=8. P. accordingly by Hobart Ch. J. Hob. 41. & 106.—Poph. 198. Arg. S. P. cites 15 H 7. by 
Fineux, See Tir. Apportionment (A) per tot. e | 


34. A. deviſed a Houſe to B. and if B. die before C. then I will that C. 

fall have it upon ſuch Compoſition as ſhall be thought fit by my Execttors, 

all;wing to my Executors ſuch reaſonable Rates ap” ver be thought mect 

| by my Overſeers. A. died. B. died. Agreed that the Eſtate to C. is prece- 

dent and the Condition ſubſequent, and that the Overſcers might make 
Agreement with C. at any Time, Cro. E. 795. pl. 42. Mich. A2 KA 

Eliz. C. B. Woodcock v. MW oodcock. | | | | 

| PO ny Tos 35. De- 


j 
| 


in delivering 
the Opinion <* g 7 
of e dee Money tor the Land ; ſo that the Affurance was to be made before Mich. 


A 
: — &. 
—— -- — — — — Et. 
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35. Der iſe A. for Lite, if B. within 2 Years after Deviſor's Death go 
not bind him/«lf in 100 l. to pay 51. per Ana. to A. during his Lite, and 
it B. binds himſelf then he deviſed it to B. A. dies within 2 Months, no 
Bond given by B. Agreed, that the Remainder to B. on this Condition 


Precedent is good, becauſe the Condition 1s diſcharged by the Act of 


God. Mo 758. pl. 1049. Trin. 2 Jac. Foſter v. Brown. 
36. It a Condition Precedent te 77pyible, no Eſtate or Intereſt ſhall 
grow thereupon, Co. Litt. 206. a. b. F 
37). It the Condition be to ucrtaſe an E/tate, 1. e. to have the Fee 
 t1pon Payment of Money to the Leſſer or his Heirs at a certain Day, and before 
the Day the Leſſor is attarnted ot J reafon or Felony, and allo betore the 
Day is executed. Now is the Condition become impoſſeble by the Act and 
Offence of the Leſſor 3 yet the Leſſee than't have Fee, becauſe a Precedent 
Condition to encreaſe an Eftate mutt be performed, and if it become im- 
poſſible, no Eſtate thall ariſe, Co. Litt. 218. a. DIE 
38. A. Makes a Leaſe to B. if C. lives for 21 Years, and C. ts dead at 
the Time; This Leaſe is void, tor the Condition is Precedent. Jenk. 305. 
„ | | OL | 
But if by the : Ag A poſiti ve Agreement was, that one ſpall deliver a Cow to the other, 
Agreement and that the other (hall give him ſo much Money; the Action lies for either 
2 OY ro de- Side without Performance of his Promiſe. 12 Mod. 460. cited by Holt 
S rates ON J. as Hob. 88. [pl. 119. Hill, 12 Jac. Nichols v. Rainbred | and a- 
for it B. <vere grees the Cale to be good Law. 5 | 
to deliver him | * 25 
4 Horſe, there the Delivery of the Cow would be a Condition Precedent, and therefore ought to be 
performed before A. can bring his Action; and upon this Diverſity che Books are reconcileable. Per 


Holt Ch. J. 12 Mod. 460. Palch. 13 W. 7. | 


8. C cited by 40. The Executor of A. brought an Action of the Caſe againſt B. de- 


Holrt-h. } claring, that ½ Conſideration that A. in his Life-time did promiſe to aſſure 
certain Lands to B. before Michaelmas next, B. promiſed to pay bun ſo much 


Lurw 251. and the Money was to be paid tor the Land, and conſequently after 
3 Mich For A. had Time till Mich. to make the Affurance ; and becaule 
8 the Aſſurance was to have been made firſt, and the Money by the Agree- 


by Holt. Ch. ment to be paid for the Land, tho' there were mutual Promiſes, yet it 


J. was adjudged the Action would not lie tor the Money, without making 


the Aſſurance firſt; cited by Holt Ch. J. in delivering the Opinion of 
that Court, 12 Mod. 462. as Jo. 318. [pl. 27. Mich. 5. Car. B. R. Rul⸗ 
fel v. Ward] and ſays, that this Caſe as it is there reported is intricate, 


and requires Conſideration to make this Conſtruction upon it; but upon 


Examination it is a full Authority in point. ' 

5 41. The Husband deviſed his Lands to his Wife for Life, and made her 
Cro. C. 335. Excciltrix, and deviſed further, that if it ſhould fully appear that his Goods 
3 8 a and Chattles were not ſufficient to pay his Debts Ec. that then /Þe foould fell 
cordingly. 

of the Lands, and therefore the Amount of the Debts &c. and the Va- 

lue of the Goods ought to be ſer forth, and aver that they were not ſut- 
ficient to ſatisfy the Debts, that thereby the Court may judge whether 
the Condition is performed or not. Jo. 527. pl. 9. Mich. 9 Car. B. R. 
Dike v. Ricks. 5 


Fer 5 Port, and the Defendant covenanted to find Shipping and act uals for them, 


dy Ellis], to 7ranſport them; Plaintiff brought his Action tor not providing Shipping 


and ſaid he &c. at the Time appointed; the Detendanc pleaded, that the Plaintiff 


thought it a had not raiſed the Soldiers at that Time; Roll Ch. J. and Ask held, 


very hard ; p ey | re mut a 111K Tart | 
Gaben the chat theſe Words we 5 val | ad diſtinct Covenants, bur erman and 


- Plainritt | Nicholas 
v. O never. — | | — 8 — 


all his Lands, or o much thereof, which together with his Goods &c. would 
ſatisfy his Debts Sc. Adjudged this is a Precedent Condition to the Sale 


42. The Plaintiff covenanted to raiſe Soldiers, and bring them to ſuch a 


cv ad a: OA ad Out RVﬀMWwWu dS A e. a 5 


| Baym, 183. S. C. acjudg'd.—— Sid. 423. 8. C. adjudg -d. 
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Condition. = 
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Nicholas J. held it a Precedent Condition, but atterwards Nicholas raiſed any 


c:ang'd his Opinion, and ſo Judgment tor the Plaintith, Nifi. Sty. e may 
136, 187. Hill. 1649. Ware v. Chappel. : thin doo 

55 | 1 this Promiſe 
ag inſt the De ſendant for not tranſporting them. — 8. C. cited by Holt Ch. J Lutw. 253. and ſaid, 
ar he did not think as Ellis J. did, that this was a hard Caſe, bur a plain Caſe. S. C cited per 
Bolt Ch. J. 12 Mod. 465. in the Cafe of Thorp v. Thorp, and ſays, that this differs from that Caſe ; 
for in this Caſe 2 diſtinct Acts are to be done, the one is to be ready with Soldiers, and the other with 
Ships, and the Performance of the one does not depend on the other, nor is the doing of the one the 
deward for doing of the other; but they are diſtinct Acts and each is to do his Part; and this is not 
a hard Cale, for they are mutual Acts not depending the one upon the other. — & C. cited per Holt, 


La. Ruym. Rep. 009, 607. accordingly. 


43. A. in Conſideration that B. ſhould forbear to proteſt a Bill of 
Exchange drawn upon A. promiſed he world pay the Money when he came 
next toLoadon; Iſlue join'd and Verdict for the Plaintitt; It was moved in 
arreſt of Judgment, that here is no Conſideration fer forth to ground the 
Promiſe upon; for B. does not thew that A. came to London, but ſhews, 
that A. died at Plymouth aud came not to London; per Roll Ch. J. the co- 
ming to London is alleged to no Purpoſe, tor the Payment ot the Mo- 
ney was a Duty, and the Montes to be paid were received beyond Sea, 
and {o is a Duty and made a good Conlideration; Judgment athrmed. 
Sty. 416. Hill 1654. Pinchard v. Fowke. | 
44. ALeaſe was made paying ſo much; ( Paying) does not make Pre- 
cedent Condition. Sid. 280. pl. 8. Patch 18 Car. 2. B. R. Allen v. 
Babington. | | Dan 5 | 
45. A. Seifed of Lands in Fee in 1643, conveyed them to 7rftees, S. C. cited 
and their Heirs upon Truſt, that if B. his eldeft Son within 6 Months after Arg. Mod. 
A's Death, ſecured 500 l. tothe Truſtees for the Benefit of B.'*s Children, 357 
then the Truſtees (after ſuch Security firſt given) to conv y to B. and his 
Heirs, and 7:1! the 6 Months the Truſtees to land ſeiſed to the Uſe of B. el- 
deft Son, and for Default ot ſuch Security, the Truſtees, at the Regne/t cf 


= }; elde/t So, to convey to him, Atterwards, in 1656, B. being in Pot- 


ſeſlion, and taken to be abſolute Owner ot the Lands, mortgaged the 
Land tor 2000 I. Atrerwards E. died without having given any Security; 
the Coutt decrecd, that the Morgagee thould hold the Land for Securi— 
ty of the 2000 l. and Intereſt againſt the Truſtees and the eldeſt Son of _ 
B. and all claiming under them, but charged with the 500 1. and upon 


a Bill of Review Lord Keeper Bridgman ſaid, he ſaw no Cauſe to Re- 


Verſe the Decree ; but looked on the Condition Precedent to be in Na- 

ture of a Peaalty, and would regard the Intent of the Truſt, which was to 

ſecure 500 1. ro the younger Children, which according to the Way the 
Truſtecs and B.'s eldeſt Son went, could not be; and fo diſmiſſed the 

Bill of Review. Chan. Caſes 89. Trin. 19 Car. 2. Eliton, Wallis & aP 


v. Crimes & Scot. | 


46. An Agreement in Writing between the Parties that A. ſpould pay Lev. 2:4. 
5001. to B. for all his Lands, In Witneſs &c. This Agreement was mu- Mich. 21 


tally executed, and aſterwards B. brought Debt for the 5001. with- Lo R 


Out averring Conveyance or Tender. Adjudg'd, that after the Pay judg'd and 


tor the Conveyance was paſt the Action lay for the Money, be- affirn'd in 
cauſe it was a mutual Agreement on which either Party has a mutual Can Scacc. 
Remedy; but it is otherwiſe where the Prepoſition Pro makes it a Con- e nd. 
* | | . 119,20 
dition precedent, and the Court held it would have been otherwiſe in 8. C. ad. 
the laſt Caſe if it had been the Deed of one of the Parties. 8 Mod, 42. judg'd, and 


cited per Cur. as the Cate of Pordage v. Cole. | 2 
| Umm 0, 


7 2 Keb. 542, 543. pl. 5. B R. adjudg'd per 
S. C. cited by Holt Ch, J. in delivering the Opinion of the Court. Lutw. 251. And 


tot. Cur 


ILA. Raym, Rep. 665. | 


47. Plaintiff 


. _— 


80 Condition. 


— . EE — 


oo OO ny 


Mod 64 pl. 47. Plaintill covenants not to tſe the Trade of a Taylor with any Cul. 5 
8 8. C.ad- romers in a Schedule mentioned, ard Lelendant covenants 2 Confiderg. 


judg'd niſi. 
— did. 464 


tion of Performance thereof to pay 160 1. pr Aunun quarterlu, this is in Na. 


pl. 10.5. C. ture of a Negative Covenant vit. not to ule &c. and thereſore it the Nord 
the Court In Conſideration &c. ſhall amount to a Condition precedent, the Flain. 


held them tiff ſhall never have the 100 l. per Annum durieg his Lite, becauſe 
ſuch Negative Covenant cannot be ſaid to be perlormed while there j; 


to be mu- 


tual Cove- 3 - x G | A . 
nants, and @ Poſſibility of breaking it, Which may be done at any Time during his 
«Y = \ 


Judgment Lite, and Death only Can make E impolfible, 10 that thele arc iililtyua - 


Plaintiff, — 


for the Covenants. 2 Saund. 155. Trin. 22 Car. 2. Hunlock v. Blacklow, 
2 Keb. 674. pl. 48. S. C. adjudg'd accordingly, | 


2 Keb $21. 48. In Covenant &c. the Plaintiff declared upon Articles of Agree. | 
11.45. 8, C. ment, by which the Defendant covenanted to pay the Plaintii fo much 
Money, he making to him a ſufficient Eſtate in ſuch Lands before Mich. 
S. C.cited &. and though he (the Plaintiſt) Semper a Tempore Contfectionis Ml 
Lutw. 251. Scripti paratus fuir ad performand* uſque ad Diem Exhibitionis Bille 


zdjudged ac- 
co:dingly, — 
i? & 


and Ld. all the Agreement on his Part, the Detendant had not paid the Money, 


Raye Bey It was held, that the Words (he making a good and ſufficient Eſtate) 
cy ]. are a Condition precedent, and therefore the PlaintiiF ihuuld have averr'd 


the Pertormance of it particularly, and not by ſuch general Words 45, "4 


that he had performed all on his Parr. Vent. 147. Trin. 23 Car, 2. 
ELD B. R. Large v. Cheſhire. | | 

S. C. cited 49. Plaintiff agreed to affign a Zerm of 80 Years to the Defendant, coli 
Id. Kaym. prowmde ſhould pay 250 1. and then lays mutual Promifes; aud upon a 
Rp” * Demurrer it was objected, that this was a Condition Precedent, and 
who favs, therefore the Plaintiff ought to have averred a Performance; tor the 
that they Plaintiff was to alhgn, and the Defendant protnde, viz. pro Alugnatione, 
went UP. jg to pay the Money; but the Court præter Atkins J. who doubted, held 


the Authority: | * | | og ee - 
91 Uphtred, it not a Condition Precedent, but a miutiroel Promiſe ; tor it is as reatonable 


Caſe. the Plaintiff ſhould have his Money before the Aſfignment made, as "tis 


Lutw. 252. that the Petendant ſhould have the Athgnment before he paid his Mo- 
3 ney; and Judgment tor the Plaintiſf. 2 Mod. 33. Paſch. 27 Car. 2 C. B. 
Cd gly.— Smith v. Shelberry. Ss 

1 Salk 172. | | : | 5 | 

pl. 1. 8. C. cited by Holt and denied. Freem Rep. 195. pl. 199. S. C. held that (Proinde) made no 
Condition Precedent, but only ſpecified the Conſideration. | 


Fo. Defendant covenanted to be accenntable to the Plaintiff for all Ar- 
rears of Rent, Tithes, &c. and aitigns a Breach, that he harh not ac- 
counted &c. tho” requeſted to do ir. The Defendant confeſſes the Ci 
de nant to be accountable ; but that in the ſame Indeature, Apreatum fui H 
ulterius Proviſum, that the Plaintiff fhould allow and diſcount all Mos 

for Parjons- Dinners &c. which the Plaintiff refuſed to do; and upon 
Demurrer to this Plea, it was inſiſted that Ulrerius Proviſum eſt makes a 
Condition precedent ; ſed per Curiam, theſe are mutual Covenants, up- 
on which each Party hath a diftinct Remedy, for the Proviſum & Agrc- 
atum eſt doth not amount to a Condition, but is a Covenant; and in 
this Cafe the Defendant is bound to account upon Requeſt, and Judg- 
ment tor the Plaintiſt. 2 Mod. 73. Paſch. 28 Car. 2. C. B. Samways 
v. Eldily. e 
51. Deviſe of Lands to A. and B. for Payment of Debts, and after 
in Truſt tor the Uſe and Benefit of C. and his Heirs Male ; bur de- 
clared his Will to be that C. ſhould have no Benefit ot this Deviſe, un- 
leſs his Father ſhould feitle ſuch Lands upon C. and in Detault thereol, 
deviſed the ſaid Lands to A. and B. Per Lord Chancellor, This is à 
Condition ſubſequent. Vern. 79, $3. pl. 73. Mich. 1682. Popham . 
52. In 
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an Agreement, that hrs Ship fhould ve ready on the 12th of Auguſt to ſail 
70 N. bejoad 824, and there would load i with Figgs, aud other Mor- 
chandize of the Defendant's, and bring them back to Topſham &c. and that 
the Deſendant covenanted to pay 31. 158. for every Ton ſo brought, and 
aiſiens the Breach in Non-pay ment of 1121. 10s. due for the Freight 
ot zo Ton; the Detendanr pleads that the Ship was not ready to fail 
on the ſaid 12th of Auguſt, whereby he loit the Profit of his Mer- 
chandize, and traverſed chat the Ship Was ready &c. and upon De- 
murrer per Curiam the Plea is 111, tor theſe are mutual Covenants, and 
each Party hath Remedy tor Non-pertormance, and Judgment tor the 


more. 


| dctcated by Condition ſubſequent, viz. it A. dies betore 21. 3 Lev. 132. 


= l/ſues and Profits. 


> x 


r 


Condition. 


52. In Covenant upon a Charter-Party, the Plaintiff declared upon 


Plaintill. 2 Jo. 216. Trin. 34 Car. 2. B. R. Shower v. Cud- 


53. Coprholder of Lands of Foromg h Engliſb, ſurrender'd to the Uſe 


of himſelt tor Lite, and alter of A. his eldeſt Son, and his Heirs, if he 


lives to 215 but on Condition that if A. dies befors 21, then to the Sur- 
renderor and his Heirs, and dies. This is an &/ate to A. preſently to be 


Trin. 35 Car. 2. C. B. Edwards v. Hammond. 
54. B. the Plaintiff leaſed a 1h! tio W. the Detendant, and covenanted 
to find C, Roulids, Braſſes and Timber &c. tor the Mill, during the 
Term, and M. covenanted to keep them in Repair; W. pleaded Per- 
tormance; B. replied that W. ſuflered the Mill to be in Decay, and 
thew'd in what; W. rejoin'd, that he demanded Timber of the Plaintiff” 
to repair the ſame, but he refuſed to deliver any; and upon Demurrer to 
this Rejoinder the Court was divided, whether theſe were conditional 
or mutual Covenants, Lutw. 394. Hill. 2& 3 Jac. 2, Browne v. 
Walker. : 1 8 | 3 
55. A. ſeiſed in Fee ſettles Lands to the Uſe of himſelf for Life &c. 3 Lev. 211. 
Remainder fo B. and the Hers Male of his Body, Remainder to C. in 4 8 = 
Tail Male, Remainder to A. and his Heirs, with Power of Revocation 80 
ot the Eſtate of B. only, and to limit new Uſes, and after by Deed the Carth. 292. 
next Day, reciting that he had limited an Eſtate to B. and his Heirs Mich. 5 W. 
Male, he revokes the ſame, and limits it to B. and his Heirs Male, pro- * he 
vided that he pays 1500 J. to his Executors, and if he fail thereof, it fhalls ©. but 
le lawful for A. and B. Ec. toenter aud raiſe the ſame out of the Rents, the Point of 
A. dies. B. dies withour Iffue. W. R. claim'd the Condition 
Eſtate as Heir to B. inſiſting that the Limitation was of an Eſtate in eee : 
Fee, but adjudged it was only Eſtate Tail, as the firſt Eſtate was. But pear in $4 | 
in arguing this Caſe, it was urged, that this Proviſo was a Condition ther. 
Ee and fo B. never ſeiſed in Fee (ſuppoſing the Limitation to 
ave been in Fee) becauſe no Performance ot the Condition found by 
the Verdict. But this was rejected; and it was held clearly that this 
was a Chattle Iutereſt in the Truſtees to raiſe 15001. if B. did not pay it, 
and that ſuch an Intereſt may be limited by way ot Uſe, as in Caſe of a 
Rent, and that upon Payment the Grantee may enter and receive the 
Profits; that this is not a Condition, as it it was upon a Conveyance at 
Common Law, but an Kffate which ſhall ariſe to A. and B. upon ſuch a 
Cuntingent. Skin. 324. Mich. 4 W. & M. in B. R. Gilmore v. Harris. 
56. In Debt the Caſe was, that the Plaintiff, iz Conſideration of 1100). 
to ve paid to him &c. by the Detendant, covenanted to affigen &c. to the 
Defendant, on the 3oth Fanuary next, 10 Shares in the Corporation of 
Linnen Manufacture; and the Defendant covenanted &c. that he world 
then accept them, and at the ſame Time pay the Plaintiff” the ſaid 11001. 
&c. under the Penalty of 22001. Ir was infiſted for the Defendant, 
that the Aſſignment ought to precede the Payment of the Money, be- 
cauſe the Covenant to pay it was in Nature of a Condition, or Detea- 
lance, to ſave the Forteiture of the 22001. and therefore ſhall be con- 
5 = = — — , 2 *** 7. 0 


2 — md 
— — — 


OI OTIS 
———_— 2 


=_ Condition 


—— — — 


cedent. 2 


— 


Rule ot which Caſe, and alſo by the Reſolution of the Court there. 


upon, the Payment of the Money in the principal Cafe ought to reer 
to the Acceptance of the Aſſignment, and nor to the Day in which the 
Allignment was mentioned to be made; and if fo, it wes impothible that 
the Detendant thould accept of the Aſſigument betore it was made; ſo 
that the true Meaning was, that the Plaintiff ſhould aſſign the Shares on 
the ſaid zoth Day of January, and that the Detendant thould accept it, 
and that upon ſuch Acceptance the Money thould be paid; and of this 
Opinion were all the Court, whereupon the Plaintiff pray'd Leave to 
diſcontinue, and had it. Lutw. 490. 492. Paſch. 5 W. & M. El. 


wick v. Cud worth. 


Per Cowper 5. Deviſe to the firſt Son of A. if he takes my Name, if not to B. A. 1 ö 


C. it is a 
Condition 


and not pre- 


Vern. 661. Trin. 1700. Trafford & Ux' v. Sir Ralph Aſhton. 


became impoſſible by the Act of the Parry himſelf, and this Notion was agreed to by the Court. But 


here it was adjudged not to be a precedent Condition, but Part of a Limitation of a Deviſe of a parti- 8 
cular Eſtate which is void; but if it were collateral by itſelf, it would be a precedent Condition; 
Cites 10 H. 6. pl. 34, 39. Fol. 16. Deviſe to a Monk, Remainier to B. B. ſhail take immediately, be- 
cauſe Deviſe to a Monk is void, but had it been that after Death of the Monk it thouid remain, 3. 
ſhould not take till after Death of the Monk. Per Povel J. 12 Mod. 285. Patch 11 W. 3 Arg. 


in Caſe of Scattergood v. Edge. 


58. Where the one Promiſe is the Conlideration of the other, and 
where the Pertormance and not the Promite is, zs ro be gathered from the 
Words and Nature of the Agrecment, and depends intirely thereupon ; # 
tor it in caſe there were a politive Promiſe that one thould releaſe his 
Equity ot Redemption, and on the other Side that the other would pay 
7 1. then the one might bring his Action Without any Avermear of Per- 
tormance ; but where the Agreement is, that the Plaintiit thould re- 

leaſe his Equity of Redemption, in Coniideration whereot the Detend- 8 
ant was to pay him 3 l. ſo that the Releaſe is the Con/rderation, and there- 


tore being execatory, it is a Condition precedent, which muſt be averred, 
Opinion ot the Court in Cafe of Thorp v. Thorp. _ 
59. If there be a Day ſet for the Fayment of Money, or doing the 
Thing which one promiſes, agrees, or covenants. to do for another 
Thing, and that Day happens to incur before the Time, the Thing tor 
which the Promiſe, Agreement or Covenant is made 2s f be performed 
by the Tenor of the Agreement there, tho? the Words be, that the Party 
ſhall pay the Money, or do the Thing tor ſuch a Thing, or in Conſ— 
derarion of ſuch a Thing. After the Day is paſt the other ſhall have an 
Action for the Money, or other Thing, tho' the Taing tor which the 
Promiſe, Agreement, or Covenant was made be not pertormed ; tor it 
would be repugnant there to make it a Condition precedent ; and rhere- 
tore they are in that Caſe left to mutual Remedies, on which, by the 
expreſs Words of the Agreement, they have depended. Per Holt Ch.). 
12 Mod. 461. Paſch. 13 W. 3. in Cafe of Thorp v. Thorp. 
. 60. M. agrees o give A. ſo much for the Uſe of a Coach aud Horſes fat 
a Tar, and A. agreed further with M. to Heep the Coach in Repair; it 


was averred the Coach and Horſes were delivered to M. but nothing of 
the Repair; and Holt Ch. J. held upon chis Evidence that rep;p⁰l Q BY 
was not a Condition precedent, and therelore need not be averred. Per 


ſtrued moſt tavourably for the Obligor, and cited D. 1). a. by the 


WH 
on 


dies without Iflue. B. ſhall take; tor the Retuſfal ot A.'s Son is not a 
ſubſequent Condition precedent, but a precedent Eſtate attended with thefe Limi. 
to defeat tations. Per Treby Ch. J. and Judgment accordingly. 1 Salk. 230. 
the Eſtate, pl. 8. Trin. 9 W. 3. C. B. Scattergood v. Edge. 1 


Ba 


It was objected that tho' this 
Deviſe was void as to the Iſſue of A. yet it could not be good to the Son of B. becauſe it depended 8 
on a Condition precedent, viz. If Iſſue of A. ſhould refuſe to aſſume the Name, or die without Iſſue, 
which are impoſhble, A. dy ing without Iſſue, cites Plowd 272. 2 Inft. 218. tho' the Condition there 8 
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1 at Guildhall, and Judgment pro Querente. 12 Mod. 


Wl 


here. 7 Ys: FOR 13 W. 3. Arkinſon v. Morrice. | 

rejar Hut it the greement had been that A. had agreed to give M. a 

Wo Conch) ond Hories fer a Tear, and to repair the Coach, and that for that M. 

that Prim 1:/cd fo mach Hehe, then the Repairing had been a Condition pre- 

>.< dent neceſſary to be avcrred. Per Hole Ch. J. 12 Mod. 503. Paſch. 

es on | 13-YV.-4: in S. C. 

t it 62. Condition that A. ſhall do, and for the doing B. ſhall pay 18 Condi- 
this tion precedetit, but Z e fixed for Payinent will vary the Conſtruction ; 


ber Holt Ch. J. 1 Salk. 191. Paſch. 13 W. 3. B. R. Thorp v. Thorp. | 
63. Where an Award conſiſts of divers Things, and one of them is Ibid. 590 
void, and ir be exprelly ſaid, 7/2: upon Performance of that void Thing, Herne 
a al © cther Party fatl do tuch a Thing, there the doing of the void Thing — = 
3 is a Condition Precedenr, and mutt be averred before Action againſt the Powell J. in 


not a 1 
imi. other tor not doing his Part; But «<obere there be ſeveral T hings in an Part, viz. that 
230 = Award, and foe are good and others not, and 'tis further ſaid, that upon if P Partof the 
Je, eriauce Pre 22 4m the other hall releaſe tor the Purpole, there it void, pet if 
2 ſuitices to make Averment of Per 1 of at is well awarded without it de a Con- 
more; per Powell J. 12. Mod. 538. Mich. 13 W. 3. in C. B. Lee v. dition Prece- 
5" this 2 E Ls 3 dent, it muſt 
ended. | Oy | be perform” d 


Iſſue, 7 before the other fri of his Side; But my Brother's Diverſity. of expreſs Words of Reference 1 
there think will rot hold, that is, that where the Words be expreſs that upon Pei formance of that Part 
But "© which is void, the other MI» all do ſuch a T hing, there the void Thing, ſays he, is a Condition Prece- 
Partl- gent, and muſt be done; but where ſeveral Things are ordered and ſome of them void, and that ſuper 


n; Z Pertormationem præm' fach a Thing ſhall be done; there he ſays it is enough to do that which is well 
„ de- e au arded, to be intitled to the Thing to be done of the other Side, I fay, that every illegal Part of an 
1, 3. 28 Award is the ſame Thing to many Purpotes as it it were not in; but yet if it appear, that the Arbitra- 
Arg, RS tors de ſigned that ſuch illegal Part ſhou'd be Part of the Conſideration 1 in reſpect of which the other 


us ro perform, it muſt be done, or elſe here is not that Advantage for the other Side which was deſigned 
bor it; and he has a Wrong done lim by en torced to Pay for a Conſideration which he has not. 


and % 0 

2 the 64. Altho? Ita quod 18 held i in Litzletoii, to maks a Conſideration ſub- 8 Falk 4 
; a 

don; ſequent, yet that is 2 caſe of F lates executed, but it is otherwiſe in caſe by Holt Ch 


his ef Things Execatory. As it A. thall covenant to convey his Lands to B ita 

2M J] according- 
pay By 7% 10 J. be pi A. Leſore Aich. the Payment of the Money is a Con- ly, ard ſays 
Per- dition Precedent to the Cont eyance of the Lands, and he is nor obliged that Little- 


I ; "1 - to perlorm his Agreement unleſs the 101]. be paid at the Time appoint- _—_ 
end- ed; per Holt Ch. J. in delivering the Opinion of the Court. 2 Ld. ſtood.— 
erc- Pg Raym, Rep. 766. Paſch, 1. Aun. in Caſc of Feltham v. Cudworth. Mod.11.S.C. 
red, & S. P. 


the Cur. for where Ita quod is ; annexed- to an Agreement for a T hing not executed | it qualified the Maver 
| = before, and is the ſame Thing as if it were pur firſt. 


e 
ther £4 65. C ondition aeſeribing the Onal ification 0 the Perſin that is to take is 
- tor in its Nature a Condition Precedent ; per Lord K. Cowper. 2 Vern. 
med 573. pl. 518. Hill. 1706. Creagh & Ux' v. Wilſon & al. 
arty = 66. An Infant Feme marries one Ingram having Lands of Inheritance; ; 
ſj. FE Articles are entred into, whereby the Infant Femme was during the Cover- 
enn lie to ſettle and convey over theſe Lands, aud then ſte was to have a Rent- 


the „/ arge 0 450 J. per ann. tor her Jointure, whereas before ſhe had but 250“. 
it fer Aunum. Ingram dies; the marries one Wood. W. and his Wile 


2 R 
ere brings a Bill tor to have the 450 J. per Ann. &c. but decreed per Har- 
che court Lord Keeper, that here was a Condition Precedent to her having 


her Jointure auginented which was to have been done during the Cover- 
ture; and a Court ot Equity will not relieve in ſuch a Caſe where O- 
miſſion of it was but a meer Neglect in the Party.” In my Ludy 
Bertie's Caſe, w here a Fortion was given to a Lady, in Caſe ſſie married 
my Lord Guilford, my Lord retuted upon a Tender, and the Lady | 
married to another by the Conſent and Direction of the Court of Chan- 
ccry ; yet in this Cate my Lord Somers retuicd to allift the Lady, by * 
e ee | AE td a | | te. 
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. 1 Condition. 


—— . 


the Fortune went over; But upon an Appeal in the Houſe of Lords 
this Matter was in a Manner compromiſed by the Lords, and the Lord 
Keeper here diſmiſſed the Plaintifl's 111; tor if he thould relieve her lhe 
would have both the Land and the 450 J. per Ann. Mich. 9 Anne 
Wood v. Ingram. | | 
After Con- 61. The Condition of a Bond was, whereas D. was indebted to T. in a 


ſide ration / 2 4 . dead af 8 ; 2 ot 
Parker Ch. Bond of 3000 J. conditioned for Payment of 15001, and had recovered Fug. 


] deliver'd Hent. G. upcn Conſideration that T. the Flatatiff would forbear [ume ont 
the Opinion Execution upon D. promiſed to pay the Money to J. upon Requeſt, T. affien- 
of the Court 2g over to him the Fudgment he had againtt D. The Deieadant pleads 
7 wa in Bar, that the Plaintiff had not aſſigned. Plainritt replies, that he was 
and ſaid. the Teady to aſſign. Upon the firſt Argument on Demurrer, Parker Ch. |, 
Queſtion at and Powis were of Opinion tor the Plaintiſf, and that the jingle Quel- 
the Bar had tion was, Who was to do the firſt Act? and that the Obligor was to 


ned do it; For though he is not bound to part with his Money unleſs tic 
V as 


the firſt Act, Judgment be aſſigned to him eodem inſtanti, yet he muſt otier to him on 


whether the Condition the Obligee will aſſign it. But Eyre J. e contra; tor he held 
Plaintiff it a Condition precedent; and alſo that it the ſudgment was affign'd 
_ 22 firſt, the Bond might be put in Suit tor the Money; but it the Bond 
Een A the was paid firſt, there lay no Remedy at Law tor the Judgment ; Et 


Judgment, Adjornatur. 10 Mod. 153. Paſch. 12 Ann. B. R. Atterwards the Caſe 
or the De- was argued again. Ibid. 189. Mich. 12 Ann. & Ibid. 222. Paſch. 13 


agony" * Ann. and afterwards in the next Term judgment was given tor the 
a av r 0 be * 2 ; 2 i : g ; 
paid he Plaintifl, Turner v. Good win. 


loney, and 


that the main Objection againſt the Plaintiff's aſſigning firſt was, that the Plaintiff would then have 
been obliged to have found out the Defendant, and have tender'd an Aſligument the Day the Money 
was payable by the Condition, as in 3 Cro. 143. Noy 18. Hob. 69, 77. and fo it would have been 
in the Power af the Defendant to have render'd his own Bond incttectual by keeping out of the Way; 
and that on the other Side it had been objected, that it the Defendant ouglit firſt to have paid the 
Money, he would have been without Remedy at Law for the judgment; but that the Court were f 
Opinion, that the Words (be aſſigning &c.) did not amount to a Condition precedent, for the Words 
themſelves do not import it, and there were no other Words or Kcaſon to make ſuch a Conftruftion 
receflary. In all the Cafes cited at the Bar of Conditions precedent, there is ſome Word of Priority, 
or one of the Acts is to be at a prior Time, or ſomething that makes it neceſſary that one ſhould pre- 
cede the other, except the Caſe of Large and Chili.ire, 1 Vent. 147. 2 Keb. $01. which is of no 
Authority ; for no Jud Pen is enter d in that Caſe, nor any Rule for Judgment to be found, and that 
in this Caſe the Acts of the Parties ought not to have preceded, bur accompanied one another; the 
Defendant ought to have tender'd the Money, but not abſolutely, but ſub Modo he ſhould have 
counted it out, and told the Plaintiff here is your Money, aſſign me the Judgment, and then upon the 
Plaintiff's delivering the Aſſignment, the Money would have been his, but not before, tho? he alſo 
had counted it, and ſo the Aſſignment of the Judgment ought to have been a Circumſtance of the 
Payment, and that this Conſtruction of the Condition obviated all the Objections of both Sides, and 
that ſuch a ſpecial Tender was not a new Thing ; for upon a ſingle Bill the Obligor ought to tender 
the Money upon the Terms of having an Acquittance, and ſuch a Terder with an Adhuc parat' is a 
good Plea, Cites Fitzh. Abr. Tit. Verdict 13. 80 2 H. J. S. 9. Debt was brought againſt the Executrix of 
the Clerk of the Hanaper, upon a Patent by the King to the Plaintiff, for a Sum of Money, and a Li- 
berate to the Clerk to pay it, he receiving Letters of Acquittance; and the better Opinion there is, 
that the Plaintiff was not obliged to offer an Acquittance, but that the Clerk ought to have tender'd 
the Money, and demanded an Acquittance; fo in this Caſe the Defendant, to ſave his Obligation, 
ought to have found out the Plaintiff, and tender'd the Money upon the Day upon the Terms of havin 
an Aſſignment of the Judgment, and ought to have pleaded ſuch ſpecial Tender with a Refuſal and 
an Adhuc parat' as in the common Caſe of a goers Tender, and ſince he had not done fo, his Plea 
was ill. Judgment for the Plaintiff, MS, Rep. Trin. 13 Ann. B. R. Turner v. Goodwin. 


OO „ an oe r 


Gibb. Equ. 68. A. on the Marriage of B. his Son with M. an Heireſs, conveys 

n Land to Truſtees to the Uſe of B. and their Iſſue, that if M. when jbe 

Vorbis: comes of Age fhall not join to charge her Eſtate with 2000 l. then the In- 

dentures to be abſolutely void to all Intents and Purpoſes ; per Lord 
Harcourt this is a Condition ſubſequent. Ch. Prec. 387. pl. 266. Paſch. 

1714. Hunt v. Hunt. e 1 HR 

| Comvnes 69. A. gave a Legacy of 60001, to L. the only Child of M. and died, 

hep 513, leaving MH. his Heir at Law, but deviſed all his real Eſtate to B. The Le- 
522. pl. 214. gacy to L was made payavle at her Age of 21 or Marriage, which Lond 

— 3 — — | fillt 
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otherwiſe, and that the Quantum of the Portion ſeemed rather a Compu- 


(T. 2) What ſhall be ſaid a Condition precedent, and see Ti, Mars | 


—— W De dt. re a 


Condition. 8c 
hit hippen, and to be in lieu and Satisfaction of all which ſhe might Patch. 9 
a0" v1 ; es 5 7 . PS. T 1 Geo. 2. in 
(aim out ot his Real or Perſonal Eſtate, and pox Condition e ſpouid re- CB che 
bg d. Right and Title thereunto unto his Executors and Truſtees. It S. C. in an 


was intilted, that L. had no Right during her Mother's Lite, that L. Action of 
might marry while an Infant, and fo her Legacy become due, and the Debt, Ld. 
not capable of releating, or might intermarry with an Infant, and ſo FJ: Reeve 


a a thought it a 
neither the nor her H usband capable of releaſing, and yet the Legacy Sackedon 7 


due; wheretore ſuppoling it to be a Condition, it could be no more ſubſequent; 
chan a Condition lablequent, 95 Curia conceſſit. Wms's Rep. 783. but the other 
785. (Hill. 1721. [Trin. 1722] in Canc. Acherley v. Wheeler and ee coil 1 
Vernon. | | | | was adjourn- 

= 3 | 5 ed; and af- 
terwärds in Faſter Term, 12 Geo. 2. Willes Ch. J. znd the whole Court, inclined to think it a Con- 
dition precedent ; bur held, that ſuppoſing it to be a Condition ſubſequ+nr, yet not being performed, 
the Plntitk was not intitled to the Arrear of the Annuity, and therefore the Verdict was fer aſide, 
and ihe Plaintitt to piy the Coſts of a Nonſutt. — Forteſcue's Rep. 189. 194 S. C. adjudg'd, and 
Le. Ch. J. Willes, who delivered the Opinion of the Court, ſaid, that his Brothers were of Opinion 
that it is a Condition precedent, but his Lordſhip ſaid, that the ſame Words will make it a Condition 
ſfub{guent as well as precedent, and cues ſcveral Caſes, | 


mo. In all execitory Agrecntents where the Plaintiff declares Pro Con- 
ſideratione, there the Word (Pry) makes it a Condition precedent, 
(that is) rhe Thing hall be done or tendered to be done before the 
Petcadaut ſhall be obliged to pay, and neither of the Parties can have 
an Action of Covenant without averrias the Performance. 8 Mod. 42. 
Paſch. J Geo. 1. in Caſe of Lock v. Wright. 3 

"1. A. in Conſideration of 5001. which he is to have with his Wife in 
Mecney and Goods, aud ot the Marriage, made a Settlement, and gave 
ker a Power to diſpoſe of 2901. by Will, which ſhe did about 15 Years at- 
ter. On a Bill in Chancery by the Legatees, A. inſiſted, that this was 
a Condition precedent, and that he never received more than 3ool. as 
2 Marriage Portion with his Wife; but the Maſter ot the Rolls held 


zation, and was ſatis fied therewith, and decreed the 2001. to be railed. 
2 Wms's Rep. (6 18.) Trin. 1931. North v. Anſell, | 


For more of Conditions Precedent ſee Tit. Deviſe, Remainder 
() per tot. Stocks, per tot. and other Proper Tit les. 


1K 


— 
— 


riage (K) 


what ſubſequent, as to Marriages and Marriage Por- 
tions. And in what Caſes forſeited. N 


1, A Leafe for Years to Sir Edward Waldgrave and Lady, on Truſt But Ibid. 
Wy to raiſe goo. lor a Feme ſole, in Caſe ſhe did not marry contrary oo bis 


to good Liking of Sir Edward and Lady; if fhe did, then to go to ſuch Per- f,ordſhip 

ſons as Sir Edward and Lady, or Survivor fbould nominate, and for want ſays the Caſe 
of Nomination to Sir Edward and Lady, or Survivor of them; ſbe mar- Om 3 
ries without their Conſent, they dic without any Nomination ; Bill was pre- iche wa no 


ferred by Sandall, who had a general Deed of Giſt by Lady W. who Nomination, 


| furviv'd, of all her Goods and Chattels, againſt F. Copledite, who had for the Gift 


Adminiſtration to the Feme and Lady W. to have the Benefit of this e aher, 
Leaſe ; which was decreed tor SOON: Comyns's Rep. 739. 740. 4 


*alCN. could not a- 


Condition. 


mount to Paſch. 13 Geo. 2. in Caſe of Harvey v. Afton. cttes Chan. Caſes 58, 
make Sardall [ Mich. 16 Car. 2.] Fleming v. Waldgrave. 

Nominee of _—_ 
this goo J. Here appears no Diſlike of Marriage; for tho* ro Conſent, it does not appear they diſliked 
ir, and the making no Nomiration is an Argument they did not, ard fo the Condition not broken; ard 
this might be the Reaſon that the Evol: ſaith, it was not in tae Power of the Truſtees to diſhoſe of the Lea'e 
otherwiſe ; tho' the Book gives no Reaſon for ſuch ſaying, but in the Caſe of Crtagh v. Wilſon, 
2 Vern, 573. it is faid, there may be a Difference bet u een marrying without Content, and marry ing 
againſt Conſent; according to the Caſe of Fleming v. Waldgrave. 


But ibid.; 2. The Daughter of Lord Kelmurry, and the Son of Lord K. prefer 
55 abb a Bill ro have the Benefit of a Setzlement made by Lord K. and his Son, 
fays, Itis evi- whereby Truſtees were to raiſe 15001. a-piece for Portions of 2 Daughters, 
dent this De- the Plaintiffs and the Siſters, payable at their Marriage with Conſent f 
cree was not Truſtees or major Part of them, and Maintenance in mean time; and it 


conformable SS . . 1 OS HEY f 
to the oſx} Truſtees had raiſed the Portions before they married, they were to im— 


Courſe of Prove them to the beſt Advantage, that they might receive the Increaſe 
Proceedings for Maintenance till Marriage; and if they married without Conſent, the 
in Equity; if Portion of her ſo marrying ſhould remain over to another. The Truſtees re- 


upon ſo et ceived the Rents ever ſince the Death ot Lord K. and raiſed the Por- 


and obſcure a tions; and the Plaintiſfs being in Nears, and intending not to marry, would 
Report of lay out their Portions in Purchaſe of Annuities for their larger Mainte- 
the Cale, it nance. Queſtion was, Whether Plaintitis ought ro have Portions at their 


Be * own Diſpolal, be fore they married with Conſent? And it being admitted, 


Conſent, I either died before Marriage, her Portion ſhould go to her Kxeentor or Ad- 
The Brotner 91ini/frator, and they offering Security to indemnify Truſtees from Claim by 
nuts Tr who Defendants, who were Intants, Children of Charles Lord K. ro whom 
170 _— the Portions after Marriage without Conſent were limited by the Settlement, 
Son of Lord L he Court decreed it on giving ſuch Security. Comyns's Rep. 740, 741. 
K. and Party Ld. Ch. B. Comyns cites Fin. Rep. 62. [Hill. 25. Car. 2] Needham v. 
ro the Settle- Vernon. 5 8 8 | + | : | | | 

ment and to SUS. 2 
the Bill, and ro whom the Benefit of the Portions, if not paid, would reſult, conſents his 2 Siſters 
ſhould have their Portions to lay out in the Purchaſe of Annuities for their better Support, and ſo ad- 
mits they would go to their Executor or Adminiſtrator if they died unmarried ; or perhaps it might 
be apprehended by the Parties, that a Sum of Money given to a Daughter to be paid at Marriage, like 
a Sum demiſed tb an Infant to be paid at his Age of 21 Years, was an Intereſt veſted that would go 
to an Executor or Adminiſtrator, though the Heviſee died before the Time of Payment, and upon 
ſuch Admiſſion the Portions were decreed, But there was ſtill a Difficulty for the Defendants ro whom 
the Money was limited over, in Caſe the Daughters married without rhe Conſent of Truſtees ; but 
the Plaintiffs being in Years, and declaring they intended never to marry, and being leſs likely fo 
to do, when their Fortunes were turn'd to Annuities, and offering any Security to indemnify Truſtees 
againſt the Infants Claim, on ſuch Security which the Truſtees were willing to accept, the Court de- 
creed the Portions to them. However it is manifeſt, that this Queſtion, whether the Condition annex- 
ed to the Payment of the Portions, that the Daughters ſhould nor marry without Conſent of Truſ- 
tees, is good, or not, was not the Thing under the Conſideration of the Court; for they decreed the 
Portions though the Daughters never married ; whereas it is agreed on all Sides in the preſent Caſe, 
that Marriage is neceflary before the Portions are payable, whether the Mother's Conſent is neceſſary 
or not, But it is molt evident the Court look'd upon the Condition as good, or there had been no 
need of Security to indemnify the "Truſtees. (What need of ſuch Security it the Condition was 
void ?) e e „ 1 e 


2 Freem. 5 3. A Settlement was made by W. by Deed and Will, reciting 2 Marri- 
By: hs: Pl. age intended between A. and B. the Daughter of W. and then comes a 


* 
= o 


ſays the Fa- Clauſe, that if B. ſhould live to 16 Years of Age, and ſhould refuſe to marr 
ther made a A, then A. ſhould have 20,0001. out of the perſonal Eftate ; And i Ser 

Settlement of comes another Clauſe, that if it happen that the ſaid intended Marriagele 
9 not had till after B. S Age of 16 Tears, then the real and perſonal Eſtate 

a. is ſettled on A. & B. tor their Lives &c. The Marriage was had before 

Marriage B. was 16 Years old, but ſhe lived to 16 and died before 17 without Iſ- 
cc.) and li- ſue. T was urged, that A. and B. marrying before 16. the Perſonal E- 
Use of e ſtate was not veſted ſo as to intitle the Adminiſtrator of B. and that the 
ſelf for . Grantor's Intent was to reſtrain B. trom marrying before 16; But Lord 
Remainder Jeffries took it, that a Marriage between A, and B. was the chief Intent 


and 


F imo = IwhE <7 7 77 $97 AIIIENEETE 
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—— ——— 


4 aud of the 20,000 1. Penalty tor Refufal, and that the latter Clauſe was to the Uſe of 
XX oy to briug back that 20,0001. into the perſonal Eſtate to be ſertled to . and the 


_—_— 


7, diredts the making up their Portions 3 000 J. a-prece, and charges his PEAT je 

real and perſonal Eſtare, provided they marry with Conſent of their Mother; © 1 

ters Per Lord Wright and Matter of the Rolls, 'tis a Condition Subſequent. 

Ch. Prec. 226. pl. 186. Trin. 1703. Afhton v. Aſhton. | : 

Pl. BR 5: A. by Will leaves his Grand-Daughter 200 J. provided fhe continued 6 C. grew 

go with his Executors until 21, but if taken from them by her Father, who was = 2 3 5 

pon 4 Papiſt, before 21, or if e married againſt the Conſent of his Executors Rolls, and 
then he gave her bur 10 J. and made B. and C. Executors. She was ſaid it was a 


4 ME ic lame Utes with the reit, in caſe the Marriage ſhould be after 16, who er 
4 and decreed an Account. Vern, 338. pl. 332. Mich. 1685. Duke ot Heirs; to the 
. Southampton v. Crammer & als. Ineentthar in 
l, | 2 5 | ale the 
5 Plaintiff ſhould be married to his ſaid Daughter after the Age of 16, and that they ſhould have Iſſue- 
Male between them, that then the ſaid Truſtees and their Heirs ſhould ſtand ſeiſed of the Premiſſes in 
©Z Trutt for the Plaintiff during bis Lite, and after his deceaſe in Fruſt for his ſaid Daughter for her Life, 
PZ and atter in Truſt for ſuch Iſſue in Tail &c The ſaid Plaintiff was married to the ſaid Daughter be- 
r FRE forc her Age of 14, but ſhe lived till ſhe was above the Age of 16, and then died without Iſſue; and 
, tue Plainiitt preferred his Bill to have this Truſt executed to him for his Life, and the only Queſtion 
1 Vas, Whether he was imitled to this Eſtate for Life? And it was held, that altho' ſhe was married 
, betore the Age of 16, yet in as much as ſhe lived till after the Age of 16, ſhe might properly enough 
f be ſaid to be married after the Age of 16; and to it was held in Ld Salisbury's Cale, and affirmed in 
If the Houſe of Lords. They all held, thar altho” there was no Iſſue of that Marriage, yet the Plain- 
n= MS if was intitled for his Life; for that ſhould be taken reddendo fi1gula fingulis, and the having of Iſſue 
ſe 1 ' Nhould be no Condition Precedent to his Fruſt for Life, but ſhould refer to that Limitation of the 
h EZ Trult to the Iflue ; For that a Trult thould be expounded by the lame Rules as a Will, or as Articles 
q of Agreement, which need not that preciſe Form of Words as aLimitation of an Eſtate at Law; As an 
e- Agreement to convey an Eſtate to ]. dS. for ever will carry the Fee ſimple. And Trevor ſaid, that if 
r- it were the Limitation of an Uſe at Law, it would be ſufficient to create an Eſtate for Life, the Intent 
Id of the Party ſo plainly appearing as it does in this Caſe. This Cauſe being afterwards heard in the 
*X Houſe of Lords, the Decree was reverſed, how. Parl. Caſe 183. Wood, alias, Cranmere v. the Duke 
© FE of Southampton, S C. ſays the Court of Chancery decreed the Profits to ]. S. for Lite; but againſt this 
Ir FR Decrce 'was argned, that where a Condition copulativze, conſiſting of ſeveral Branches, as this does, is 
4, made Precedent to any Uſe or Truſt, the entire Condition muſt be perform'd or elſe the Uſe or Truft. . 
FY ,” can never arite or take Place, and that the Performance of one Part only 1s not ſuſficient ; and the De- 
ba BZ cree was reverſed accordingly.——S. C. cited by Lord Ch. Baron Comyns in his Lordſhip's (as I ſup- 
) = pole it is) Delivery of his Opinion, in the Caſe of Harvey v. Aſton, Paſch. 13 Geo. 2. Comyns's Rep. 
Iilt 3 22. 55 | | | . 
Hl. BS 4. A. by Marriage Settlement provided 2000 J. a- piece, and after, by 2 Vern. 452. 


my placed by the Executors with D. a Clergyman, and before the was 21 very good 
os IE D. and one of the Executors conſented that the ſhould make a Viſit to jt peer 
de- her Father, when the Father, unknown to the Executors, married her to a = Tala. 
— Papift. Decreed at the Rolls for Payment of the 200 1. to the Daugh- tor's Intent 


8 | ter; but on Appeal Ld. Cowper decreed her only the 101. He held that be defeated 
the Continuance with D. by Direction of the Executors was well, and !” that Re- 


: ! os , ſpect, th 
that this was a Marriage againtt their Conſent, they not having Oppor- J, ſhall 
tunity to declare their Diſlike before Marriage, and declaring it upon not be paid. 
Notice after; and that the Condition deſcribing the Qualifications of Sel. Chan. 
the Perſon who was to take, was 1n its Nature a Condition Precedent. * 
2 Vern, 572. pl. 518. Hill. 1706. Creagh and Ux' v. Wilſon, Time, 216. 
SI . | 1 in the Caſe 
of Hervey v. Aſhton. S. C. cited Comyns's Rep. 755 by the Lord Ch. B. 


6. J. S. having 4 Daughters, A. B. C. and D. in 1705. deviſed &c. ſe- But where 
= veral Parcels of his Eſtate ſeverally to his 4 Daughters, & inter al 8 
dieviſed to Truftees his Lands in E. an F. in Truſt for A. until her Mar- compenſated 
= rage or Death, and in Caſe ſhe marries with the Conſent of her Truſtees, in Damages, 
then Fd her and her Heirs ; but in caſe ſhe ſhould marry without their it is agaiolt | 
Conſent, then to her other Siſters equally between them &c. In 1108, 23 
A. marries N. R. with the Conſent and Approbation of her Father, who and in Fre 


ſettles upon this Marriage Part of thoſe Lands deviſed to her, and alſo ij l. and Poriet's 
| Per | | 


81 — 


muſt be li- 


88 5 


Caſe the per Aun. Fee Farm Rent. In 1709 J. S. dies withort altering bis Will 
Condition Objected that this was a Condition precedent, and till Performance the 


— —— — 
— 


could not be 


| compenſated Eſtate could not velit, and Equity will not aid in this Caſe; bur Coy. 


in Damages, per C. decreed that by the Marriage with the Conſent of the Father, the 
being, a Condition was diſpenſed with, and the Deviſe become abfolute; for Con. 
Marriage ditions of this Kind, Whether precedear or ſubſequent, were in Nature 
838 of Penalties and Forfeitures, and it the fubttantial Part and Intent be 


Precedent performed, Equity will fupply ſmall Detects and Circumſtances, and 2 


Conditions tavour the Deviſee. Here is no Fortetture, and it was never the Intent 
of the Teſtator that the Eſtate ſhould be taken from the firſt Deviſee, 


terally per- 


formed and when it can't go to the Deviſee over, aud be let to deſcend to the Heir 
a Court of at Law. MS Rep. Mich. 3 Geo. Canc. Clark and Ux' v. Lucy 


Equity will and al. | | 

never veſt 5 3 BT 25 

an Eſtate when by means of a Condition precedent it will not veſt at Law; but as Conditions ſubſe. 
quent are to deve {t an Eſtate, there it is other wiſe where there can be a Compenſation made in Dama. 
ges, as above, but in any other Cale, even in caſe of Condition ſubſequent it is otherwiſe. Ibid, 


J. A Legacy was deviſed to A. to be paid at the Age of 21 or Mu. 
riage, which ſhall firſt happen, ſo as ſich Marriage be with Conſent of h. 
and if not, then he deviſed the ſame to his other Daughters, A. marries 
without Conſent, and dies before 21, leaving Iilue. Lord Chancellor 
faid that this is not to be conſidered under the Notion of a Forfeiture; 
that it is merely a Legacy given, and 2 Days of Payment appointed 
with a Deviſe over; and the Perſon dies before the Legicy grew due, 
and fo decreed that A. dying before M.:rriage with Conſent, or 21, an 
Account thould be taken ot her Parr, and that that, and the Improve 


ments of it, be paid to the ſurviving Siſters, Sel. Caſes in Canc. in Ld 


King's Time. 26. Trin. 11 Geo. Piggot v. Morris. 

8. A. deviſed a Legacy of 1000 1. io his Daughter, on Condition that 
ſhe marry a Man who bore the Name and Arins of Bariow, aud if fhe mare 
ry one that ſhould not bear ſuch Name and Arms, then he deviſen the 
1000 J. to J. S. The Daughter married one Bateman, but about 3 Weeks 
before the Marriage he called hmmſelf Barlow. On a Bill brought by J.. 
for the 10001. as forfeited to him, the Maſter of the Rolls was of Opi- 
nion that che Condition was complied with by the taking the Name of 
Barlow, and tho' it was inſiſted by che Plaintiff's Counſel, that the 
Defendant, when he had received the Legacy, would probably reſume 
the Name of Bateman, and therefore pray'd that he might be decreed 
to retain the Name of Barlow ever after, yer his Honour retuſed to 

make any ſuch Decree. 3 Wms's Rep. 65. pl. 16. Irin. 1730. Bar- 

low v. Bateman. 1 ) ings | 
9. A. by Will deviſed all his Lands to C. and his Heirs in Truſt to pay 
Debt, and then in Truſt for B. his Grand-daughter, and the Heirs of het 
Body, Remainder 0 C. and his Heirs, upon Condition that he marry B. and 
gave C. his perſonal Eſtate in Truſt tor B. until the attain 27, and made 
C. Executor, and died. B. refuſed to marry C. and married F. R. and 
atterwards at her Age of 21, B. and F. R. made a Bargain and Sale i 
N. R. to make him Tenant to the Præcipe in order to ſuffer a common 
Recovery, in which B. and J. R. were vouch'd, and the Uſes were de- 
clared to the Iſſue of the Marriage, Remainder to her own right Heirs. 
One Queſtion was, whether the Co dirion annexed to rhe Defendant's 
Remainder be a Condition precedent or ſubſequent? and as to this, 
Iv Lord Chancellor ſaid he was inclined to think it is a Condition ſubſe- 
a quent. There are no“ technical Words to diſtinguiſh Conditions prece- 
REA dent and ſubſequent ; bur the ſame Words may indifferently make ei- 
ther, according to the Intent of the Perſon who creates it. In this Caſe 
the precedent Limitation was an Eſtate Tail in Poſſeſſion; and there- 
tore why ſhall we not ſay, that as to this Remainder likewiſe it was 
8 W 3 | the 
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89 


the Teſtator's Intent to have it veſt immediately in the Defendant? The 
Limitation is immediate, altho' the Condition upon which it depends 
is ſubſequent. Caſes in Chanc. in Ld Talbot's Time, 166. Hill. 9 Geo, 
2. Sir John Robinſon v. Comyns. | | 
10. A. by Settlement aiter Marriage created a Term of tooo Years in On Appeal 
Truſt by Mortgage or Sale to raiſe 2000 J. for each of the Daughters Por- = this , 
tions, provided they marry with their Mother's Conſent, and if either die by 9 
before Marriage with ſuch Conſent, her Portion to ceaſe, and the Premiſes ter of the 
to be diſcharged; and if raiſed, then to be paid to the Perſon to whom the Rolls, ir 
Premiſes fpould belong; and atterwards by Will created another Truſt- kar held, 
Term to augment their Fortunes 2000 I. a-piece more, bur ſubject to the Das * 
76 Condition as in the Settlement, and gave the Reſidue over and above 88 . 
the 20001. a- piece to his Wife; and by a Codicil created another intitled to 
Truſt-Term, tor the better railing of his Daughters Portions, A. died, their Por- 
leaving 2 Daughteis, J. and K. — J. after Age of 21, married R. S. and nn Prong | 
K. belore 21 married W. R. and both without the Mother's Conſent, unleſs on 


: They and their Husbands brought a Bill tor their Portions. The Maſter their Mar- 


ol the Rolls took Notice of the Claufe, declaring that if any die be- iu 2 
tore Marriage with ſuch Conſent, her Portion ſhould ceaſe, which was — 3 
inſited upon by the Counſel to be ſufficient Diſpoſition of it; but he ſent. And 
{aid chat ſurely this was not a good Diſpoſition within the Meaning of Ld. Ch B. 
thoſe Caſes, that allow a Limitation over to be good; for this is not to Comynt uh 
| | ns . * : was called in 

tale Place upon Marriage without Conſent, but upon dying before Marriage to aſſiſt tl 

” fend RR Es” 8 2 
with ſuch Conſent, and is no more than providing for Daughters dying un- Court in 
married ; he taking it all aloag, that if they married they would do it with his Argu- 
Conſent ; That here does not appear to be any Perſon in the Teſtator's ment, ſaid, 


l 4 | ES te” that the 
View, to whom theſe Fortunes thould go over, as in other Caſes where 


5 | | ; Reaſons on 
thoſe Limitations over are allow'd ; that tho” theſe Portions are charged which he 


upon Land, yet there being no Diſtindt ion between Conditions annexed to grounded 
Money charged upon Land, and ſuch as are to ariſe out of the perſonal E.- hie Opinion, 
ſtate, and Portions by Will being due by the Eccleſiaſtical 1 not- 8 
withſtanding ſuch Condition as this annexed to them, Portions by Set- the Right 
tlement (tho under the like Conditions) are likewiſe due by the La and Liberty 
and Rules of this Court, and therefore thought the Plaintiffs, the of the dub · 
Daughters, well intitled to their Portions; and ſo order'd the Husband ts wh 5 
of the one to make Propoſals before the Matter as to ſettling his Wife's luntary Diſ- 


Fortune, and that the Fortune of the other ſhould be paid ro her, her ee of 


Husband being dead. Sel. Chan. Caſes in Lord Talbot's Time, 2 12. bio Pro- 
Mich. 10 Geo. 2. Harvey v. Aſhton. Ss bocca 7 diſ- 
| poſe of it in 
what Man- 


ner, and upon what Terms and Conditions he pleaſes; this he believed will be univerſally allowed. 
2dly, That it is a fixed and ſettled Maxim of Law, that if an Eſtate in Land, or Intereſt out of the 
Land, is limited to commence upon a Condition precedent, nothing can veſt or take Effect till the 
Condition performed. And this is ſo ſtrong and ſo ſettled a Point, that it holds although the pre- 
vious Act was at hrſt impoſſible, or after becomes impoſhble by the Act of God, or other Acci- 
dent, the Eftate can never veſt. Comyns's Rep, 944. in his Lordſhip's Argutnent. And his Lord- 
hip ſaid, that a third Reaſon which influenced him to this Opinion, is, that it is moſt agreeable 
to the Rules of Equity, to direct the Execution of the Truſt according to the Intent of him who 
placed the Truſt in him; it is ſaid a Truſt is conſtrued favourably ; and it is true, it is conſtrued with 
as much Advantage as may be to make good and anſwer the Intent and Deſign of the Party; but it is 
conſtrued ſtrictly with regard to the Execution of the Truſt; and therefore it would be a ftrange 
Thing, when the Truſt directs the Truſtees to pay the Money at the Time of the Daughter's Marriage 
with her Mother's Conſent, that the Court ſhould direct them to pay the Money before that Time. 
qthly, But that it is an Agreement of no ſmall Weight in his Opinion, that the Reſtraint in the pre- 
ſent Caſe is not only lawful, but prudent and reaſonable, and no Conſequence more likely to enſue from 
it, than the Hindrance of an inconſiderate or imprudent Marriage. Comyns's Rep. 1448. The Lords 
Ch. J. Sir W. Lee and Sir J Willes, who aſſiſted the Ld. Chan. Hardwicke upon this Appeal, being of 
the ſame Opinion, his Lordſhip was pleaſed to concur ; and thereupon the Decree of his Honour, the 
Maſter of the Rolls, was reverſed, Comyns's Rep. 757, | 3 


11. When a Condition copalative, conſiſting of ſeveral Branches, is 8 P. by Id 
made precedent to any Uſe or Truſf, the intue Condition mult be per- Ch. Baron 
5 | 4 | formed nen 
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| Freem. Rep. 2. A. on Marriage of B. his Daughter with C. entred into Articles 
| 882 ſhould ſettle on B. 800 J. per Ann. Afterwards by another Indenture be- 
viſare vult. Tween A. B. and C. in Conſideration of the ſaid Marriage to be had, 
AIbid. 303: and of 4000 l. mentioned to be paid, or ſecur'd to be paid to C. C. 
ingly by wc! | 
a $4 by other Articles, covenanted within 3 Tears to purchaſe and ſettle 3541. 


Rainsford J. covenanted to pay C. or his Aſſigns 25001. within 6 Months next after 


22 Keb. 


99 Conditicn. 
his Reports, formed, or elſe the Uſe or 'Truſt can never riſe or take Place. Show, 


432. Paſch. parl. Caſes. 85. 
15 Geo. 2. 


in Caſe of Harvey v. Aſton, ſays it is a known Rule, and that the Caſe of Sir Cæſar Wood, alias 

Creamer, v Duke of Southampton, Parl. Caſes. 83; is an Authority expreſs in this Point; Sir 4, 
Wood, on Cin Conſideration of a] Marriage of [to be had between] his Daughter with the Duke, made a 
Settlement on Truſt to raiſe Maintenance for his Daughter till [12 Years of Age, and then of 5501. aYcar Þ 


till] Marriage, or Age of 17, and if his Daughter after Ler Age of 16 ſhould marry and have [ſue ale 
by the Duke, then for Settlemeat on the [ue Male, and for a better Proviſion for the Duke and his Witt, 
on Truſt for the Duke and his Wife for their Lives, and after to their firſt and other Sons in Tail Male. 
She married [the ſaid Duke] before the Age of 16, and after that Age died without Iſſue; the (ue. 


tion was, whether the Duke ſhould not have the Eftate for his Lite? and at firſt decreed for him, bu: 


that Decree was reverſed in the Houſe of Lords; for it was ſaid the W ords were plain and certain, that 
there muſt not only be a Marriage, but Iſſde Male; and it would be Violence to break the Condi- 
tion into 2 Parts, which is but 1 according to the plain and natural Senſe of it. The ſame Deterni. 


nation was made afterwatds in this Court between Sir Cæſar Wood and W. Webb. Parl. Caſes 87. and 


affirmed in the Houſe of Lords. Ibid. 


12. A Perſonal Legacy in Caſe of Limitation over, gi ven on a Condition 2 
not to marry without Conſent, ſhall be loſt if the Condition be broken; 


Per Ld Ch B. Comyns, fays it is admitted. Comyns's Rep, 755. Paſch. 
13 Geo. 2. | 


(T. 3) Breach relieved. In what Caſes of Conditions ll 


precedent or ſubſequent. 


1. TRUST created, by which the Wife was to have an E/ate for 
Life, on Condition that the ſettle her own Lands within 18 
Months after the Husband's Deceaſe, on her and her Husband's Chil- 
dren, elſe to be void. She ſignified to one of the Truſtees within the 


Time, her Willingneſs to do her Part, but doubted the Title to the E 


Eſtate for Lite, and in a Bill by her brought in this Court, declared het 
Willingneſs to make ſuch Settlement, bur not unleſs her Eſtate for Life 
was confirmed, which was decreed in the Manner propoſed, and the 
Truſtees to be indemnified. Fin. R. 67, Hill. 25 Car. 2. Wallop v. 
Shattsbury and Vernon. . 


302. pl. 367. with C. to pay down 1500 J. and 2500 l. more within 6 Months after C. 


Abe 8 - ſertled Lands of 4461. per Ann. and A. paid C. 1 500 J. and at the 
eld gccord-ſame Time A. gave Security to pay the 2500 1. and at the ſame Time C. 


Keeper and per Ann. to make up the 800 I. per Ann. and in the ſame Articles 4. 
mw. gy ſuch Purchaſe and Settlement made, and Intereſt tor the ſame half year- 
diſmiſſed.— ly in the mean Time, and if C. died before ſuch Purchaſe &c. then 4. 
S. C. cited within 6 Months after C.'s Death, to pay to B. her Executors, Ec. tht 
accordingly. 2 500 J. and for Default of Payment of Intereſt &c. to ſuch Perſons 
Vern. 69. as the ſame ſhould become due to, the Truſtees were to enter and fell 
74. pl 30. the Lands charg d. B. died within a Month, and no Purchaſe made ; Pet 
Hill. 23 _ Cur. here is no Pretence that the Articles were contrary to the Inte. 


Car. 2. B R. ion of the Parties, and ſo this Covenant is in Nature of a Condition 
the 8. C. but e . Lis 9 5 prece- 
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3000 J. per Ann. at his Death, the Plaintiff the Hausband ſbould purchaſe 


— — 


Condition. l 
precedent, and can't be diſcharged in Equity; and here is a Deed of'S P. does 
Truſt, a Joimture- Deed, and Articles, all of the ſame Date, and ſhall be not appear. 
intended to be executed at the ſame Time, and are all as one entire A- "TY 810 4 

reement, therefore the Recital in the Jointure Deed, that it was ia by 2) my 
Conſideration of Marriage, ana of 4000 l. paid or ſecured, as the Portion Chancellor. 
can't be underſtood as any poſitive Agreement, but mult be expounded ? Freem, 
by the Articles to which it does in a Manner refer in ſome Caſes, and Rep. 36, 
upon ſpecial Circumſtances a Court of Equity has expounded Deeds o- 
criſs this the Letter thereof ſeems to import, yet this ought never to 
be done ſo as to make a Deed, but only to avoid ſome Extremity. Fin. 
R. 98. Hill. 25 Car. 2. Cheek v. Ld Liſle and Harvey. 

3. Bill ro have a Legacy of 10001. which was Money ſecured by a 
Bond to be paid to the Teſtator within J Years after his Marriage, and 
atter a Jointure of 600 . thould be ſettled on his Wife. The Defend- 
ant pleads, hat the Money was to be paid upon Condition, and that the 
Party died before the Condition was performed. But the Plea was over- 
ruled. Mich. 26 Car. 2. Fin. R. 178. Glaſcock v. Brownwell. 

4. Deviſe to A. in Tail Male, and for Default of ſuch Iſſue, to B. 
and his Heirs, on Condition to pay to C. D. and E. 500 l. to be divided 
equally, and if B. ſhall refuſe to pay, then the Lands to go to C. D. and 
E. &c A. died without Iſtue; Deſendants inſiſted that this was a Con- 
dition precedent; but the Plaintiff was reliev'd on Payment of the 500 I. 
and Intereſt ſince A.*s Death. Fin. R. 403. Hill. 31 Car. 2. Pitcairne 
v. Brace, Wheeler, & al'. wy EO 1 : 3 

5. F. on his Marriage of M. Daughter to Sir G. S. by marriage Ar- 2 Freem. 
ticles was to ſettle 2000 l. a Year, viz. 12001. a Year, of which he was 1 * ph 
then ſeiſed, and to purchaſe and ſettle 8001. per Ann. more; but 't was ſays it was 
expreſly agreed in the Articles that before Sir G. S. ſhould make the Set- proved, that 
tlement agreed to be made by him, which was 1000 J. per Ann. now, and * oy For in 

1s Litetime 
and ſettle 800 l. per Ann. part of the intended 2000 l. on the ſaid M. for og py oi 
Life Sc. The Marriage was had; Sir G. S. died before any Settlement not as yer 
ot the 800 l. per Ann. but the 1200 J. per Ann. was ſettled, as agreed, purchaſed 
ſoon after. The Wife died without Iſſue ; F. brought his Bill for the 1 Soo |. a- 
3000 l. * Ann. Lord Chancellor ſaid, it appeared that there was no 1 "IND 
Deſign, Surprize, or 4awary Wording the Articles, and that the Plaintiff Prejudice to 
was to do the Precedent Act; that this Article was penn d in 4 different him, but he 
Manner from the other Articles, becauſe the other Things therein men- ee ae 
tioned had a Time prefixed tor doing them; but there Was no determinate Time fe 


Time for 


or fix'd Time for ſettling ibis 30001. per Ann. tor that was to be after the doing it; and 


Purchaſe and Settlement of 800 1. per Ann. and *twas uncertain when that a great many 
would be, and it does not appear that the Parties came to a new Agree- M e 4 
ment, or diſpenſed with the Performance of the Articles on the Part of fom Sir G 

the Plainritt, but 't was a Condition precedent which can't be diſpenſed S. were pro- 

with in Equity, If the Articles had been ſo penn'd that each Party ved, and _ 
had depended on the mutual Covenants of each other, there might be Verte — 
ſome Colour to relieve the Plaintiff, becauſe in ſuch Caſe the Father Piel 
might have recover'd Damages at Law, without averring the Per- Counſel to 

formance on his Part, but otherwiſe where a Covenant is penn'd by Way be in Nature 
of Condition precedent ſo as no Action lies at Common Law, without of Diſpenſa- 


averring Performance. Tis true, if the Plaintiff had ſuch a /zga! Ad- 4 


vantage by the penning this Covenant, perhaps this Court would not ance of that 
have reſtrain'd him. Had the Wife been living, or left Iſue, there might Part of the 


have been ſome Ground for Relief, becauſe the Equity of the Contrat? 2 
had been ftill ſub/iting , but as it is, the whole Reaſon of the Contract Chancellor 
is diſſolved, and the Plaintiff ſuffers not any Loſs, but only the Diſap- aſſiſted by © | 
polatmenr of his reaſonable Hopes and Expectancy, The Bill was oe North Ch. J. 


8 


[IF _ K f 


and Monra- miſſed. Fin. R. 445. Paſch. 32 Car. 2. Lord Feverſham v Watſon 
n 3 
their Opinions againſt the Plaintiff; becauſe what was to be done was in Nature of a Condition Prece. : 
dent, and ought to have been wholly done betore Defendant was obliged to do what was to be done on 
his Part Skin 287. S. C. cited per Hurchins Commiſhener, as follows, viz. That upon the M rriage BY 
of a Daughter of Sir Geo. Sands, the late E. of Feverſham was to have by Agreement 30001. per Any, 
when the preſent Lord Feverſham ſertled 2000 l. per Ann. for a Joiuture; the Eſtate in Poſſeſſion of 
the Lord Feverſham was nothing but Holdenby, which is about Soo J. per Ann. but he had Penſiong 
in Ireland to commence in futuro, which being ſold would amount to what would purchaſe 2000 1. per 
Ann. The Marriage took Effect, and afterwards the Ld. Feverſbam was 1 Treaty to ſell his Penſions, 
in Order to the purchaſing and ſettling the 2000 |. per Ann. the then Lord Feverſham hearing of it tod 
him, that theſe Penſions, not being in Poſſeſſion, they would not ſell for ſo much as when they came 
into Poſſeſſion, and ſo adviſed him not to part with them yet ; and he accordingly forebore, and then his 
Wife dies, and the then Lord Feverſham dies; and the preſent Lord Feverſham prefers his Bill againj& 
Mr. Watſon who married the other Siſter, and was the Daughter and Heir of Sir Geo. Sands; And ic 
was decreed in B. R. and afterwards affirmed in the Houſe of Lords, that the Lord Feverſham ſhoulg 
have an Execution of the firſt Agreement, and that this was a Oiſpen/atien in Sir Geo. Sands of the A. 
greement for the preſent, which ſhould not Prejudice the Lord Feverſham. | 


Conditions 6. Conditions ſubſequent need not be literally performed, where they are 2 
3 to deveſt an Eftate, but Equity can only re/ieve againit Conditions ſub- 
yore an ſequent, where there can be a eee in Damages. Per Fin. C. 


Eſtate are Vern, R. 83. Mich. 1682. Popham v. Bampfield. 


not fa- | 


voured in Law. And it the Condition becomes impoſſible by the Act of Ged, the Eſtate ſhall not be de- 
feared or forfeited, and a Court of Equity = relieve, to prevent the Deveſting of an Eſtate, but not 
to give an Eſtate that never veſted. Per Holt Ch. J. 2 Vern. 339. Hill. 169). in Gale of Cary v. 
Bertie. S. P. by Holt Ch. J. 12 Mod, 183. in Caſe of Berty v. Falkland. S. C. in Canc, 4 v 


12 Mod. J. A. deviſed Lands to B. and C. in Truſt for J. S. o Condition that 
154. S. C. ye Father of F. S. ſhould ſettle on F. S. 2 Thirds of the Eſtate ſettled by 
How Eu. the Grandfather on the Father; the Eſtate ſettled by the Grand father 
as the Caſe was 6000 J. per Ann, The Father deviſed all his Eſtate to J. S. bur 
of Popham ſubject to Debts and Legacies, but in Effect made no Settlement other- 
v. e wile (tor tho he made one, yer *rwas with Power of Revocation, and 
ir ahe..- viz. he actually did revoke it.) North K. decreed that if on Reference to a 
a Deviſe to Maſter, it ſhould appear that after Debts &c. paid 2 Thirds remained, 
Sir F. Pop- that *twas a good Performance, and on rehearing ſaid, the Difference 
Dn % Was whether this Caſe lay in Compenſation or not, for where a Recom- 
ſboutd let > Pence can be made, this Court will relieve againſt ſuch a Condition, 

Third. and declared if a Compenſation was made by the Will, he would relieve 
hereof de- againſt the Breach of the Condition; but if a ſufficient Compenſation 
Jeon to r was not made, he would then conſider farther of ir. Vern. 39. pl. 13. 
did not do Mich. 1682. & 167. pl. 159. Paſch. 1683. Popham v. Banpfield. 5 

„ but | V | | 3 
permit other Lands to the Value of 2 Thirds to deſcend, and this was held in Equity to be a ſufficient 


erformance of the Will. Becauſe the Jeſtator's Deſign was ſatisfied thereby, it being to make Sir F. P, 
a good Husband to provide for his Poſterity, 1 ke n | : 


8. Deviſe, that if his Daughters ſbould releaſe to his Heir their Right 
to certain Lands, he gave them 2000 l. a-piece on Condition they ſhould re- 
leaſe &c. The Land to be releaſed was not worth 500 l. One of the 
Daughters died before any Releaſe given; Serjeant Maynard urg'd, 
that there was a Difference between a Condition in the giving a Portion, 
and a Portion given upon Condition; for that in the former Caſe the | 
Portion never ariſes unleſs the Condition is performed; the ſurviving 
Daughters brought a Bill, which was diſmiſſed by Lord C. Notting- 

ham; but on a Review and a Demurrer North K. inclined to over- | 
rule the Demurrer, and ſaid that in all Caſes where the Matter lies in | 
Compenſation, be the Condition Precedent or Subſequent, there ought to 
be Relief; And by Agreement the ſigning and inrolling the Decree 


an's Cale here, tho the Lords afterwards reverſed that Decree. 


Muaſton v. Willoughby. 
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Condition, i} 


was fer aſide, and the Cauſe to be heard de Iutegro. Vern. 222. pl. 221. 
};ill. 1683. Hay ward v. Angell. _ 
9. One having 3 Daughters, deviſes Land to his elileſt, upon Condition 


Bu! be, within 6 Months a'ter his Death, pay certain Sums to her 2 other 
fers, and if ſhe failed, then he deviſed the Land to his ſecond Daughter on 
e like Condition &c. The Court may enlarge rhe Time tor Payment, 


cho! the Premitles are deviſed ; and in all Caſes that lie in Compenſation, 


he Court may diſpenſe with the Time, tho' even in Caſe of a Condition Prece- 


gent. 2 Vern. 222. pl. 202. Paſch. 1691. Woodman v. Blake. 
10. If an Eſtate is to veſt on the Intermarriage of A. and B. and the 


1 Condition becomes 2npo/frble by the Aft of Gd, as in caſe A. had died 


within 3 Years limited tor the Marriage, or ſoon alter the Death of the 


ZE Tctaror, Holt Ch. J. thought the Eitate would never ariſe, and that 
W there would be no Relief in that Cafe. 2 Vern. 340. Hill. 1697. in 
Nie of Cary v. Bertie. 5 2 


— 


11. Where a Condition is precedent to the veſting of an Eitate, Chan- 2 Vern. 339. 


2 cery cannot relieve in Cate of Non-performance; otherwiſe in Caſe of a S.. & 5. P.— 


12 Mod. 183. 


erfeiture tor which a Valuation can be made and Compenſation given. 8. C. & S P. 
i Salk. 231. pl. 10. Hill. 9 W. 3. in Canc. Bertie v. Falkland. bo Holt Ch. 


| | .——2 Vern. 
$5. Popham v. Bamfield, S P. as to the Veſting per Finch C. who ſays it was fo ruled in Lord Fever- 


12. A ſeiſed in Fee having three Daughters, deviſed to Truſtees to con- 
= vey to the eldeft, if ſhe ſball pay 600017. to her 2 Siſters in 6 Months, and 
it the (all nor, then gives the Ie Pre-emption for the ſame time to the 2d, 
and it the ſhall not to the 3d ; The Money muſt be paid punctually at 
the Lime, and Equity will not enlarge it. MS. Tab. February nth 1705, 
Iz. I give and bequeath to E. V. 100 J. 20 be paid him within 6 Months 
aſſter he ſbull have ſerved his Apprenticeſhip ; he ran away from his Appren- 
= ::cefip and died; The Queition was, Whether the Legacy was to be 
paid ro his Repreſentative ? decreed, that the ſerving Apprenticeſhip is 
not the Condition annexed to the Legacy, bur only an Appointment when 
it ſhall be paid, and the rather, tor it E. V. had died before Expiration 
ot his Apprenticeſhip, his Repreſentative would have been intitled to 
the Legacy. MS. Tab. July 26. 1712. Sidney v. Vaughan. 5 

14 L a Marriage Settlemenr, a Power was lodged in Truſtees to 
raiſe 30007. for a Daughter, to be paid her at the Age of 21, or Day of 
Marriage, which ſhould firſt happen, when C. and his Wife ſhould die uit. 
= cut Iſſue Male, and in the mean time an 100 1. per Ann. to be paid her 
== tor her Maintenance; Reſolved, per Lord Ch. Cowper, upon the Au- 
thority of rhe Duke of Southampron's Caſe, that the Words, When C. 
and his Wife ſhould die without Iſſue Male, amounted to a Condition 
Precedent; and that the Time of railing the Portion did not commence 
ZZ when one of them ſhould be dead without Iſſue Male, and the other be 
& Tenant in Tail after Poſſibility of Iſſue extinct, but when both of them 
== (ould be dead withont Iſſue Male. 10. Mod. 314. Paſch. 1 Geo. 1. Champ- 
= ny v. Champney. N . 1 
15. Equity will not relieve againſt the Breach of a Condition Prece- 
dent where the Damages accrued are contingent, and cannot be eſtimared. 
= MS. Tab. 1723, Sweet v. Anderſon, 5 


Bb mme 


— — 


De: =: Condition. 


(C) What {hall be ſaid a Condition againſt Lau. 3 
Aud Plead 1118s. | 3 


See Tir. Si- 1. JF the Condition of an Obligation in which A. is bound to B. 
> is, Thar whereas A. in a ſhort Time is to be preſented, tniti | 
| tuted, and inducted, to the Church of O. if A. atter his Admiſſion, 7 
Inſtitution, and Jnduction to it at all Times upon Requeſt of B. 
his Crecutors or Adminiſtrators, religns che ſaid Rectory and Church! 
to the Ordinary Or Guardian of the Spiritualties tor the Time b: 
ing, by which B. his Heirs or Aſſigns, Patrons of the ſaid Church, 
may preſent de novo to the ſaid Church, Diſcharged of all Charges 
and Incumbrances made or ſufiered by A. this is a good Condt Þ 
tion of itſelf Without Averment that it was for a Simoniacal Pur. Þ* 
pole, Pich. 14 Car. between Carey and Neo adjudged upon a De“. 
murrer. Intratur Hill. 13 Car. Rot. 445. And another Action be. 
tween the lame Parties, adjudged the lame Term, upon the like! 


Condition. Jntratur Hill. 13 Car. Rot. 438. 432. _ 
See Tit Si- 2. So ik the Condition offuch Obligation be, chat he, after Inſtitu- 


mony (F) pl. tion and Induction into the ſaid Church, thall at all Times after Ordi- 
2. K-98" narily be reſident, and ſerving the Cure of the ſaid Benefice, witb- 
and te out Abſence by 80 Days in any one Bear during the Time he ſhall be! 
Notes there. Nat ſon of the ſaid Church; this is a good Condition without any Þ- 
5 Averment taken to be for any Simoniacal Purpoſe. Mich. 14 Car. 


B. K. between Carey and Ito, adjudged upon Oemurrer, Jntratur Þ* 

Dill. 13 Car. Rot. 444. Dy ; [2 

Mo. $56. pl. 3. Ik the Sheriff of a County makes B. his Uader-Sheriff, and 
1175.5 C. takes a Covenant from his Under-Shertiff, chat he will not ſerve E- 
e ecutions without his ſpecial Warrant, this is a void Covenant, be: 


- Voder she. Caufe it is againſt Law and Juſtice, in as much as when he is made 


riff (A) pl. 5, Under⸗Sheriff, he is liable by the Law to execute all Procels, as 

6. and the Well as the Sheriff is. Pobart's Reports 18. Cr, 12 Jac, B. B. 
Notes there. hgtween Norton and Syms, Per Curiam. „„ 8 

| 4. It W. be bound in a Bond, that if he recovers arainſt P. certain 

Land at the Cofts of F. NM. that then he jhall infeoff the ſaid F. NM. the 

Bond is void, and the Plaintiff ſhall nor recover; Per Belk. Contrary 

it ſeems of a Condition impaſſible. Br. Obligation, pl. 11. cites 42 E. 

J. A Man was bound to another that he ſhould not uſt his Art in D. 

uch a Vill, by a certain Time, Hull ſaid, it. the Plaintiff had been pre- 

tent he 1lould go to Priſon ; the Cauſe ſeems to be, becauſe the Bond is 

againſt Law, Br. Obligation, pl. 85. cites 2 H. 5. 5. and Fitzh. Im- 

priſonment 14. j Ts TOES ES 

6. Bond to ſave harmleſs againſt all Men, or againſt all the World, is 


void. Arg. Godb. 212. cites 8 E. 4. 13. 2 H. 4.9. JH. J. 
J. The Under-Marſhal took a Bond of one in Execution, and of a 
Stranger, to indemnify from Eſcapes, and then he let the Priſoner it 
large. The Court agreed, that the Condition was againſt Law, and the 
Obligation void by the Stat. 23 H. 6. cap. 10. though the Marſhal is not 
named therein. Cro. E. 66. pl. 12. Mich. 29 & 30 Eliz. B. R. Brace- 
bridge v. Vaughan. _ 55 5 = 
8 A Bond was conditioned, that if the Obliger ſhall from henceforth, du— 
ring the natural Lives of him and the ſaid A account of, uſe, and main- 
tain the ſaid Alice as his lawful Life, to all Conſtructions and Purpoſes 
Kc. then this Obligation to be void, or elſe ro ſtand in full For 


* » >. — >. S 


Condition. 3555 


The Detendant pleaded, that before the ſaid A. was eſpouſed to him, fre 
ag married to one Hawie, who as frill living, and therefore the Defendant 
cold not uſe and maintain her as his lawful Mife; and upon Demurrer the 
whole Court held the juſtification good, becauſe the Condition was a- 
gainſt che Law of God, and ſo the Obligation void; and that he is not 
ettopp'd by calling her his Wife in the Obligation to plead this ſpecial 
Matter. Mo. 4479. pl. 683 Mich. 39 & 40 Eliz. Prat v. Phanner. 

9. Condition was, that the Obligor fonld be always ready to give E- 
widence, and teftify the Truth in auy of the Queen's Courts, in all Things 
which ould be demanded of him on the Part of the Obhigee, upon reaſonalle 
Regue/?, and his Charges born; and that he ould not hurt or endanger, 
er moleff the Obligee in his Laads or Goods by reaſon of any thing whatſoever. 
Upon a Demurter the Court held the Condition good, and not againſt 
Law; For as to the firſt Part, if he had not been obliged thereto, he is 
compel lable by the Law ; and the laſt Part ſhall be intended, that he 
thall not Hurt &c. tortiouſly, but is not to reſtrain him from purſuing the 
Obligee for Felony, or upon any other juſt Cauſe. Whereſore it was 
adjudged for the Plaintiff without Argument. Cro. E. 7ogs. Mich. 41 
& 42 Eliz. B. R. Dobſon v. Crew. | | 3 

to. Bond to Sheriff to be a true Priſoner, or to pay for his eating and But Warden 
drinking, the Condition is wholly vd. 10 Rep. 100. b. Mich. 10 8 
Jac. in Beaw fage's Cate. IL, Amin- 

| | | 5 | | ſter may take 
| on I Bond for Diet &c. Her. 146 Harris v. Lea. 

11. [fa Sheriff takes a Rond for a Point again/t the 23 H. 6. and alſo _ 
for a due Debt, the whole Bond is void. Hob. 14. pl. 25. Trin. 12 Jac. 
in Caſe of Norton v. Symmes. 5 1 

12. Bond to Sheriff for Fees before he had done his Office is void for that 
very Reaſon. Adjudged. Lat. 20. Paſch. 2 Car. Empſon's Caſe, _ 

13. Condition to py Honey, if Obligee will procure him to be Rector of Jo. 341. 
a Church, is unlawiul. Cro. C. 361. Paſch. 11 Car. B. R. Mackallar G 10 Tod- 
v. Todderick. | 3 


judged accordingly, and ſo a Judgment given in the Court of the Tower of London was reverſed, 


14. A Gift or Deviſe on Condition not to marry ; yet the Donee ſhall The De- 
have the full Benefit of the Gilt &c. as it no ſuch Condition was an- fendant 


need thereto. But had it been mot to marry any of ſuch a Town, it would * 


a Bond in 

ſuit againſt 
„ . VVV | | the Plaintiff, 
having married her, that promiſed not to marry without the Conſent of Friends ; ordered not to pro- 


de good. Arg. 2. Show. 35 2. Paſch. 36 Car. 2. B. R. 


ceed. Toth. 88. cites 32 Eliz. Pearcy v. Bardolf. 


15. A Bond was conditioned not to bry Sheep's Feet of any but A. or Comb. 121. 
B. and not to buy above ſuch a Oſiantity. This is PR reſtrictive of s by gs 
+34 . | ; k mY is C Ourt 
Irade and void. Show. 2, Palch. 1 W. & M. Thompſon v. Harvey. vas clearly 

| 3 Ro ot Tang of Opinion 
that it tended to a Monopoly, and gave Judgment for the Defendant. 


% * 


16. There is a Difference between Bonds void by Statute, and thoſe Comb. 122. 
which are void by Common Law, becauſe of the Unlawtulneſs of the S. C. he P. 
Condition; As a Bond not ſ0 proſecute a Felen, and in the latter Caſe an . Holt 


Averment that the Bond was given upon an-unlawtul Condition may be 5 0 


| 1 * 3 per 
= good, if it be conſent with the Condition. Show. 2. Paſch. 1 W. & M. Powel J. 
Thompſon v. Harvey. 7 5 11 Mod, 93. 


8 in Caſe ot 
| | | Fo — Hacket v. Tilly, 
17. Bond to inforce Marriage order'd to be deliver'd up, for that Mar- 

mage Ought to be free. 2 Vern. 102. pl. 97. Trin. 1689. Key v. 
Bradſhaw. 232 2 


6 


* 
az e ay 
—_—_— f — 


1 Condition. 


— — —— r⅛]iLQ⸗ f j0• — 


18. In Debt on Bond by Adminiſtratix of a Sherith it did not appear 

either in the Writ or Declaration that he was Sheriff ; tor the Words u 
per Viceccmes Ec. Were omitted; the Detendant pleaded the Statute that the 
Bond was taken Colore Officii &c. The Plaintit in her Replication ſet 
forth a Latitat brought againſt W. R. and the Return, and the Arreſt by 
her Inteſtate Adtunc Vic. &c. and the Bond given for Appearance &c. 
Upon Demurrer it was refolved that the Writ and Declaration were ill, 
becauſe the Plaintiſf's Inteſtate was not therein named Nuper Vicecom. 
&c. 1 Lutw. 619. Mich. 13 W. 3. C. B. Prince v. Compton. 

19. A Bond conditioned o commit Maintenuuce is void. Arg. 11 
Mod. 93. Mich. 5 Ann. B. R 85 
It is a good 20. A Bond Nn B. Harmleſs from an unlawful Act already done is not 

Condition o void, but is an Underraking to bring him off; per Holt Ch. J. 11 Mod, 
al from 93 1 Mich. 5 Anne B. R. in Caſe of Hasket v. Tilly, _ 


all the ill | | 5 18 1 Es NE) | 
T inns I have done, for that is no Encouragement for me to do any more ill Actions; hut you are not to 


ſave me harmleſs from all the ill Actions which I ſhall do, for thar is an Encouragement to me to do ill 
Things, which is againſt the Law; Per Holt Ch. J. Holt's Rep. 203. in Caſe of Hacket v. Tilly. 


But where Bonds reſtraining a Man as to the Exerciſe of his Trade have been held 
2 Bond or void; but a Promiſe upon Conſideration has been held good. See Tit. 
romiſe, is Actions (T) pl. 6. & Tit. Trade (F). 


Promiſe, is 

entred into : | 
bon a fair juſt and reaſonable Conſideration, and with no ill Intention, it is good, and the Difference 
is between thoſe ſo entr'd into and ſuch as are upon no Gmnſideration, or a vicious one, Whether it be b 
Bond, Covenant or Promiſe, the former will be good but the Latter void; And tho' ſuch Bonds, con- 
raining no Reaſon or Conſideration, is void prima facie, yet where the Condition aſſigns @ juſt and fair 
Reaſon, the Bond is good until that Reaſon can be falſified; and therefore a Bond reſtraining Trade * 
all over England is void, becauſe ſome Place may be found not to the Prejudice of the Obligee. 10 
Mod. 130 adjudged, Micheli v. Reynolds — As an Apprentice taken witheut Money may be bound ro pay 
a reaſonable Sum of Money in caſe ſhe inſtruct others, or ſet up within Half a Mile of ber Miſtreſs. Wood's 
Inſt. 51. cites Anno 1927 in Parliament, Cheeſman v. Nainby.—— MS. Tab. S C the Bond was not to 
exerciſe the Trade within half a Mile of the Plaintiff, and held good, the Conſideration being recited 
in the Bond. | Es | | . : 

* But within ſuch a Diſtance of his Maſter is a good Agreement. Ibid. 138. 


— — 


bee (HS f. (X) Mut Condition ſhall be ſaid againſt Law; and 


what ſhall be void. And e contra. 


Br. plead- =; Ondition of an Obligation to releaſe and ſet over an Office for 
ings, pl. 1 i the War in Calais to whomſoever he pleaſes ; the Obligation 
| 177 15 So is void; but there the principal Caſe is to whom it ſhall pleaſe the 


S. P. admit- Lieutenant; and it ſeems this is good; But Br. intends the Ob⸗ 


ted. — Br. ligee. T5 E. 4. 15. 
Lieu. pl. 32. 5 | 
Cites S. C. & S. P. admitted, 


ons, pl. 65. 

Cites S. C. | | _ 3 | | 

Cart, 229, 3. Condition to do a Thing which will be Maintenance is void, ds 
5 to ſave J. harmleſs from ſuch an Appeal of Robbery that B. hath 
235% againſt him; this is againſt Law. 18 E. 4. 28. 

„ | | | A Li | 

Cur. in Caſe of Pearſon v. Humes, 


Br. Conditi- 2. Condition to renounce an Adminiſtration is good, 15 E. 4. 30. 


: 4. Tix 


; 2 2 * 9 . 9 5 R "oP Tre * EO 5 4 
. 1 N 0 * w 8 MEL K 2 : 5 5 N 
5 * N 3 8 45 * " = ” Ip ä 1 i” £ od . ol 22 — 5 q . - 7 2 4 
_ 13 as © N 3 TOES 3 N * * p * 22 = - > 5 7 {x 4 % - * - 7 5 } 5 4 5 ? 
ach dy MILES 5 Aa Es 9 $4 ALE rh F W D S 5 : ly 8 r 99 Lo 8 I : p 188 Ps R * . 

. OY . a n Pe ns ³ A So ER I "> SON EB L 3 , . _ 27 ALY 3 5 * „ NIL + , 1 3 . n 

See ee N 2 r 1 < 1 a : S N. 5 * . 5 £ 3 2 PIE n 8 a 3 * 2 3 e 4 wo ee ohh & n 9 Re ROW. 

ENG n . 0 q < OSS No oy oe I ttt, „ Eo a e . Gr FI edt Nr R . 9 14 LAY e 88 e 
Le '# re - Ee, 5 N TIE ESRI AT ned oF LC DOD . ˙ em ot ns 2} GE < 2 2 WH ST „ d N e . . * 
te I Bos uk BY A Wc * 25 S 2 2 25 2 5 * 5 La rnd VIS, F "= nd ATA > Ig Pt? OCR; vt (LE 23341 = ON n eee N * 5 r : as CL he EIT x 3 Bey N * 4 4 E 5 
— N. . * 2 2 2 as — < - " * 4 7 1 * * n * 


> #4 LETS 2 n 


Rr 


. 1 Ld — 


nd el Se. oc ö a a. at 


wed 


— 


} 


—_— — — — — 


5 
—— — — — 


(udlition 2 


3 The Condition ot an Obligation was, that it che Obligee in an * Br. Condi- 
Action in the Name ot C. recovers againſt R. at the Coſts of tue Obli- « hag" Pl * 
dee, C. thould inteoil him of the Land ; and it he docs not tnfeoff + Br Te. 
him, then the Obligor hall be bound bp the Obligation in 201. This dition, pl. 
8a Condition againſt the Law; for 1: is Maintenance. * g2 E. 3. 24. cites 
. b. Quare but atter t 23. the Condition is admitted good 8 08s L. 
„bor the Delendant had other Yatter to help him. e ee 
„ | „ | W | | Fitzh. Barre, 
4 pl. 90. cites S. C. accordingly. 


F. A Tenth granted by the Clergy to the King, proviſo that no SAN 
t Parſon (*) that is indicted in the Court of the King thall pay any Fine; SO 
an if he doth that he ſhail ve diſcharged of the Tenth; aud a good (x) 30 
JJVJ%%%%/%/ ²⁰ Pf 9 
6. Leaſe for Life upon Condition that if che Leſſee marries with- 
out Licence, he (hall re-enter, is a good Condition. 43 E. 3.6. 
E 1 When a Condition is void by the Maxims of the Law, tis as fully 
void to every Intent as it it were made void by Stature, Doct. and 
Stud. L n Tap: 2d-- 


d 8. Bond for Appearance on Attachment out of Chancery is void, be- 
t. cauſe the Deſendant was not bailable on the Attachment. 3 Le. 208. 

pl. 269. Mich, 33 Eliz. C. B. Bland v. Riccards. Ef 

E 9. Bond by a Baron with Condition to infeoff his Wife. The Condi- Pl. C. 133. 
1 tion is void and againſt Law, becauſe it is contrary to a Maxim in Law, *: * 

E ; . * 3 1 41C 0 | 
u. and yet the Bond 10 good, Co. Litt. 206. b. Browning v. 
go | . - | Beeſton. 
0 5 10. Obligation by Husbandman not to ſow his Land, 1s againſt the _ 543 -z 
y F Common Law. Per Curiam. 11 Rep. 53 b. Mich. 12 Jac, e 
o | | nant cites ) E. 3. 65. [b. pl. 67. per Parn ] 


11. The Baron enter*d into a Bond conditioned t t ſell his Wife's 
Apparel, and in Debt brought thereupon it was objected that this was 
againſt Law, becauſe it is contrary to the Liberty of the Baron; but 
Coke Ch. J. held it clearly good. Roll Rep. 334. pl. 43. Hill. 13 
Jac. B. R. Smith v. Watſon. | Tx bs 
12. It a Baron bins himſelf to a Stranger to pay 201. a Year to his Wife, Co. Litt. 
this is good without Doubt; per Coke Ch. J. Roll Rep. 334. pl. 43. 206. b. S. P. 
Hill. 13 Jac. B. R. in Caſe oft Smith v. Watſon. | 


13. If in Caſe upon 23 H. 6. 13. or the Statute of Uſury, the Condi- 
tion of rhe Bond thould recite ſome Matter that makes the Bond good, 
yet if in Truth the Contract were uſurious, or the Condition not within 
the Statute, and that be pleaded, it will avoid the Bond, and the E- 
ſtoppel too. Hard. 465. in pl. 3. Trin. 19 Car. 2. in Scacc. . 
14. The Houſe of Commcns had voted one Wogan guilty of High Treaſon, Lev. 209. 
and the Plaintiff being a Serjeant at Arms attending upon the Honſe, was _ 125 8 
order*d to take him into Cuſtody, who being taken into Cuſtody by Virtue and though OY 
of that Warrant, the Deſendant entred into this Bond to the Plaintiff, the Serjeant 
conditioned for the ſaid Wegan's Appearance, who did not appear; and at Arms of 
hereupon Debr being broughr, the chiet Queſtion upon a Demurrer was, ee 
whether this was a void Bond or not? And per Curiam it is void by the ;;, nt Wich. 
Common Lsw, for it was entred into for Eaſe and Favour of the Pri- in the Stat. 
ſcner; and it is no more than a Bond to a Sheriff to anſwer for an E- 23 H.6. yer 
ſcape. And here Wogan was taken into Cuſtody tor Treaſon, for which — — 
he could not be bailed ; otherwiſe it it were tor an Offence bailable. lan 
Hard. 464, 465. pl. 3. TI in. 19 Car. 2. Norfolk's Caſe. 35 


1 525 bg | | * | tooy for Trea- 
W; rr, ard this appears upon the Record, it is void by the Common Law, 2 Lev. 209 Paſch. 19 Car. 
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had left A. 


98 Condition. 


2 in Scacc. Norfolk v. Elliot. Raz m. 62, Norfolk v. Aylmer, S. C. adjornatur. Keb. 391. 


pl. 103. S. C. adjornatur. 


15. A Bond condition'd to perform a Bye- Law has been ruled Naught, 
Per Hale Ch. J. obiter. Raynt. 227. Mich. 25 Car. 2. B. RR . 
16. Bond to the Marſhal to be a true Priſoner is gocd ; but not to re- 


ceive or take any thing of Advantage or Profit to hinielt; and that if | 


he did, the Eond was void at Common Law. 2 Salk. 438. Mich. 9 M.. 
3. B. R. Anon. | tg” 


If fach Bond _17- A. having a Wife who lived ſeparate from him, afterwards court- 
had beengi- ed and married another Woman,who knew nothing of the former Witc's 


ven to the, being alive ; but it being diſcovered to the ſecond Wite that the former 
ſecond Wife was alive, A. in order to prevail with the ſecond Wife to ſtay with 


as a Recom- I | the 1 
pen ce for the him, ſome Years afterwards gave a £ond to a Truſtee of the ſecond 


njury done W te to leave her 1000 l. at his Death, and dies, not leaving Aſſets to 
her, and pay his ſimple contract Debts ; It this Bond had been given immediately 
rhereußon on the Diſcovery, and they had parted thereupon, it had been good; 
it had been a but being given in Truſt for the ſecond Wife, after ſuch Time as 2 
good Bond. Knew the firſt Wife was living, and to induce her to continue with A. 
3Wms'sRep.this was worſe than a voluntary Bond. 3 Wms's Rep. 339. pl. 88. 
340. in S. C Mich. 1734. Lady Cox's Caſe. | 

18. Bonds and Contracts to precure Marriage are void. See Tit. Mar- 

riage (I) per Totum of Brocage Bonds tor procuring Marriages. 


(Y) The Effect of a Condition againſt Law. 


But in Caſe 1. F a Feoffment be of Land upon Condition to kill J. S. this 
ot an Chi. I Condition is againſt Law and void, but the Feoffinent is 


gation with good, and not made void by it, Co. Litt. 206. v. 


ſuch a Con- 
dition the 1 5 F 7 | 
Obligation is void as well as the Condition. Br. Obligation, pl. 45. cites 2 E. 4. 2. 


Br. Dette, 2. Ik the Condition be to do a Thing againſt Law, the Obligati- 


pl. 51..cires on is void. 2 I), 4. 9. C0, Litt. 206. b. 


S. C— 


Br. Conditions, pl. 34. cites S. C. 


Fitzh. Obligation, pl. 13. cites $ C. — Br. Obligation, pl. 


20. cites S. C. the Obligation and Condition are both void. ——Br. Condition, pl. 127. cites 4 H. J. 3. 
S. P. by Brian, Ch. J. | | | 


Br. G 3. As if it be to kill or rob J. S. 2 ). 4. 9. Co. Litt. 206. * 


ons, pl. 34. 


cites 8. C. — Br. Dette, pl. 51. cites S. C. — Fitzh. Obligation, pl. 13. cites S. C. and 2 E 4. 


and 8 E. 4. — Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. where Markham ſays, that in ſuch 
Caſe the Condition is void, but the Obligation ſingle. But Brooke ſays, Quære inde; For he ſays it 
ſeems that both are void. | | z | | 5 


Br. Condi- 4. So il it be 1 fave harmleſs a Sheriff if he embezzles a Writ that 


riovs, pl: 3% he hath againſt him. 2 P. 4. 9. 
— Br. Dette, pl. 51. Cites S. C.——Fitzh. Obligation, pl. 13. Cites S. C. 


Br. Conditi- F. So If the Condition be to ſave harmleſs a Sherif for the Deli. 


ons, pl. 34. very of Cattle taken in Wirhernam to one ot the Parties, forthe Dherif 


Cites S. C. ought to keep them till cc. 2 D. 4. 9. C om. * Olvexman, 04 b. 


Br. Dette, 


ag. pena Fitzh. Obligation, pl. 13. ches 8. Fold CE 4 Hob. 14. * This is 


miſprinted, and ſhould be Dive v. Man, alias, Manningham, w here it is cited by Moyle J. 8 
| 2 | ond 


" * 85 A # . 
Condition. 99 
— — A—U— — — —— — ieee 
2 Bard for Deliverance of G tukcu ta Vitheraam is void. Lev. 209. Paſch. 19 Car, 2. per Cur. 


C1125 2 H. + 9. 


6. Tf the Condition be for doing a Thing that is malum in ſe, this The Law 
0 vold, and makes the Oblisation void. Co. Litt, 206. b. rare; pag 
Condition againſt Law for the doing of any Act that is Jſa/nm in ſe, and a Condition that concerns not 
any Thirg that is Maium in le, but is therefore againſt Law, becauſe it is repugnant to the State, or a- 
painft ſome J/axim or Rule in Law; when therefore it is ſaid, that if the Condition of the Bond be 
acainſt Law, that the Bord ſelf is void, the common O, ih ion is to be underſtood, of Condition a- 
ei Law for the doing of ſome Act that is Malum in ſe; and vet therein alſo the Law diſtinguiſhes; 
1 As1f a Man be borng upon Condirion that he foall ii FS. the Bond is void; but if Man make a 
EE Frffment upon Condition that he hall kill J. 5. the Stare is abſolute, ard the Condition void. Co. 
Litt. 206. b.--S, P. by Holt Ch. J. Comb. 246. Paich 6 W. & NI. in 5. R. in Cate of Carpenter v. Beer. 


PT, LI 


. When ome Covenants in an Indenture are vid by the Common Lay, Hob. 14.S.C. 
ond others good, an Obligation made for Performance of all the Covenants © >: P. re- 


8 | | vhs tolved, for a 
ffands in force for ſuch as are good, but not for the other; But it any ot the hong, * 
Cor enants are void e dra/ute-Law the Obligation thall be void; tor all ſtrict Law ; 
tie other Covenants, according to Coleſhill's Caſe, and Twine's but _ Gn 
Caſe, in 3 Rep. ol Coke. No. 856, 857. pl. 1175 Mich. 11 Jac. re- eee 
olved, in Cale of Norton v. Syms. | ing to Com- 
| | 1 Es 0 - | mon Reaſon, 
and having made that void which is againſt Law, lets the reſt ſtand, as is 14 H. 8. Fol * 15.— Godb. 
212. pl 303. S. C. adjornarur; But Che Ch, J. ſeem'd clear of Opinion that rhe Bond was void, ana 
ſaid he conceived it had been adjudged before in B. R. in the ſame Norton's Cale v. Chamberlain 
Brownl. 64. S. C. & S. P.-— Mod. 35. pl. 85. Twiſden |. ſaid he had heard Lord Hobart ſay, that 
the Statute is like a Tyrant in fuch Ca'es, where he comes he makes all void; but the Common Law 
is like a nurſing Father, makes void only that Part where the Fault is, and preſerves the reſt. 
This {cems miſprinted, tor 25. 27. Br. Faits, pl. 37. cites S. C. | 


8. All the Inſtances of Conditions againſt Law, in a legal Senſe, are Cites * Co. 
reducible under one ot theſe Heads; iſt, Either * to do Malum in ſe, or Lit, ow | 
Malum prehibitum. zdly, To f omit the doing of ſomething that is a won fre 
Duty. 3dly, To + enconrage ſuch Crimes and Omiſſions. And ſuch Con- Norton v. 
ditions as theſe the Law Will always, and without any Regard to Cir- Simms —— 
cumitances, delear, being concerned to remove all Temptations and 56: leg 
Inducements to thoſe Crimes, and therefore, as in 1t Inſt. 206. a || Feoft- „ Ti 


a Une l 5 "BY . 13. Br. Tit. 
ment ſhall be abſolute tor an unlawful Condition, but a Bond void ; Obligation, 
And, conſequently, where a Way may be found out to perform the Condit. [Conditions] 
tion without © a breach of the Law it thall be good; per Parker Ch. J. in 34 D. 118. 
delivering the Opinion of the Court. Wms's Rep. 18 Hill N oo 
elivering the Opinion of the Court. ms's Rep. 189, 190. Hill. 171 1. 134. S. C. & 
, Ng | | | 94» Vo . 
in Caſe ot Mitchell v. Reynolds. 975 | | P. cites || Co. 
Rk SE e 1 | To Litt. 206 
216. Perk 139. Cart. 229. 2 Keb. 140. 153. J Pal. 172. Fitzh. 13. — * Br, Condition 34. 2H. 4. 
9 Heb. 12.—— 4 Perk. 778. 1 Rep. 22. a. Hob. 12. 3 Cro. 165. 5 N | 
|S. P. 10 Mod. 134. for in the one Caſe, left the Man ſhould have any Temptation to do the Act 
tne Law ſecures to him the Poſſeſſion of the Land without performing the Condition, and in the other 
frees him from the Penalty of the Bond; ſo that the Law has the ſame End in View either Way, viz. 
to Prevention of the Face. . 3 „„ 
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9. Where Part of the Condition of a Bond is lawful and the reſt 
egainſt Law, it is good for what is lawful, ang void for the reſt ; other- 


wiſe it the Condition be entire. MS. Tab. December 4th. 1721. 
Yale v. the King. 


For more of Conditions againſt Law, See Tit. Action (T), Officer 
and Offices (O. 3), Sheriff (T), Simony, Trade, Uſury, and other 


Z (Y. 2) Againſt. 


3 HL 


Condition 


(V. 2) Againſt Law &c. Void. And Pleadings. 


I. Brought Debt upon a Bond which was indorſed upon Condition 
to paꝝ a leſs Sum; the Detendant pleaded the Statute of 13 E. 
That all Covenants, Contratts and Bonds, made for the enjoying of Leaſes 
made of ſpiritual Livings, by Parſons &c. were void ; and averred that 
that Bond was made tor enjoying ot fuch a Leaſe; bur becauſe the Con. 
dition expreſſed in the Bond was for Payment of Money, the juſtices held 
it clear tor Law that the Bond was good, and out of the Scatute ; and 
ſo it was adjudged. Godb. 29. pl 38. 27 Eliz. C. B. Macrowe's Caſe. 
2. Where the Condition of an Obligation ſhall be faid againſt the Lay, 
and therefore the Obligation void, the ſame ought to be intended where 
the Condition is expreſsly againſt the Law in Expreſs Words, and in 
Zerminis Terminantibus, and not for Matter out of the Condition ; agreed 
per tot. Cur. Le 73. pl. 99. Mich. 29 & 35 Eliz. Brook v. King 
3. As in Debt on a Bond the Detendanr pleaded, that the Bond was 
indorſed with ſuch Condition, viz. That if the ſaid Defendant King 
ſhall procure one F. S. to make reaſonable recompenſe to the Plaintiff for cer- 
tain Beaſts which he wrongfully took from the Plaintiff, that then &c. and 
he ſaid in Tadto, That the ſaid F. S. had ſtolen the ſaid Beaſts from the 
Plaintiff, and thereof he was indicted, &c. and fo the Condition being 
againſt the Law, the Obligation was void, upon which the Plainciif 
did demur in Law. Le. 73. pl. 99. Mich. 29 & 30 Eliz. Brook y, 
King. | | 155 e 
S. C cited: 4, Bond conditioned not to give Evidence againſt a Felon is void; 
8 but the Defendant muff plead the ſpecial Matter. Le. 203. pl. 281, Hill. 
fon v. War. 31 Eliz C. B. Jones's Caſe. . . 
kins, which | 5 | | Be, 
was an Action of Debt upon a Bond of 201. the Defendant demanded Oyer of the Condition, which was, 
that the Obligee ſhould not himſelf bring any Evidence at the Aſſizes to prove the 2 Cows now in que- 
ſtion, between one Owen Maſon the younger and the ſaid Watkins, to be the Cows of the ſaid Wat- 
kinsz or of Robert Gillo; and that the ſaid Gillo ſhall ſer in a Bill of Ignoramus, that then the Bond 
ſhould be void. The Defendant pleaded quod ipſe de debito præd' Virtute Scripti Obligat' prædict' onerari ron 
debet ; becauſe that one of the ſaid Cows was the Cow of the ſaid Watkins, and the other of the ſaid 
Gillo; and that before the Bond, Owen Maſon junior in the ſaid Condition mentioned, being the 
Plaintiff's Son, ſtole the ſaid 2 Cows and was impriſoned thereupon; and the Defendant Watkins was 
bound by Recognizance to proſecute him at the Aſſizes for the ſaid Felony ; and there the ſaid Maſon 
junior was indicted and convicted, and the Defendant did give Evidence that one of the Cows was his, 
prout bene licuit, and that the Defendant did not give any Evidence by himſelf, or any one elſe, to prove 
the 2 Cows to be the Cows of the Defendant, or the Cows of the faid Gillo, & hoc Paratus eſt verifica- 
re Gesc. unde petit judicium Sc. Jo this the Plaintiff demurred, and upon the firſt Opening ſudgment 
was given for the Defendant ; for the Condition is againſt Law. viz. to ſhift off Evidence of Felony, and 
that makes the Bond void, and the Court recommended it to Serjeant Powlet, who was a Judge in 
Wales where the Plaintiff lived, to ſec to have him proſecuted for taking ſuch a Bond. | 


. J. In Debt on Bond, Defendant pleaded, that *rwas given for con- 
mould t pounding Felony, but this being a Matter debors Judgment was given for 


this Matter the Plaintifl, Gibb, 73. Trin. 2 & 3 Geo. 2. C. B. Andrews v. Eaton. 


Which avoids 


this Bond bythe Common Laa be as well pleadable asa Matter which by Statute Law Is declared to make 
a Deviſe void which is allowed to be pleaded in Bar, tho' nothing of it appear in the Condition? ibid. 
55 but Judgment was given as above. The Statutes of Simony, (Jury, and Sheriff 's Bonds give Aver- 
ments in ſuch Caſes, but no Statute gives Averment in Caſe of Mamtenance. Jenk. 108. pl. 9g,——S03 
4 that the Bond was for Maintenance as upon buy ing of Debts due to Obligee. Jerk 108. pl. 9. 37 
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x (Z What Condition ſhall be faid repugnant. Repug- Se Tir. 


: by che Curteſy, ts repugnant, * Co, 10. 38. b. 22 E. 3. 19. b. 


ind agreed by Sharde— But if Land be given by A. to Baron and bis Heirs, renderi 


f 7 Statute gives him Power to make ſach Leaſes which may be reſtrain'd by Condition ; 
is not incident to his Eſtate, but given him collaterally by the Act, according to the Rule of Quilibet 
EZ poteſt renunciare Juri pro ſe introducto —— Jenk. 243. in pl. 26. ſays it is repugnant, 


5 | ly bis Eſtate ſball ceaſe, and B. ſhall enter. The Court held the Condition void; for a M 
be reſtrained from an Attempt to alien; for non conſtat what ſhall be judged an Attempt, and how can 
it be tried? And when the expreſs Words are ſo, there ſhall not be made another Sort of Condition 


than the Will imports; and ſo a Judgment was affirmed. Vent. 321, 322, Mich. 29 Car. 2. B. R. 
Pierce v. Win. 8 


| he acts contrary to the Intent of the Donor, for which the Statute of Weſtm. 2. Cap. 
= whereby Eſtates Tail are ordain'd; 10 Rep. 39. a. in Portington's Caſe, Trin. 9 


| the Profir of the Iſfue, is a good Condition. 46 E. 3. b 8 


en 
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| | Perpetuity. 
nant to the Eſtate. wide 


1. A Gift in Tail, ot in Fee, upon Condition that the Feme Firzh. Con- 
1 ſhall not be endowed, or that the Baron ſhall not be Tenant _— -_ 


Sc 8. P. by 
Wilby, 
ng a Roſe for 


his Lite, and afterwards his Heirs to render certain Rent, and that if the Rent be Arrear that A. may 


enter; if after the Baron's Death the Rent be arrear, the Feme ſhall not have her Dower ; Per tot. 


Cur. Fitzh. Condition, pl. 12. cites S. C. but ſays that afterwards, Trin. 34 E. 3. it was awarded 


3 that ſhe recover, but that Execution ceaſe till the Age of the Heir; and per tot. Cur. if the Heir was 
EZ of tull Age, and the Feme had been endow'd, yet if afrerwards the Heir dies, and his Heir be within 
Age, the Rent of the Feme ſhall ceaſe for the Time, and cites 5 E. 3. accordingly. — 6 Rep. 41. a. 


Mich. 3 Jac. in Mildmay's Caſe, S. P.——-2 Browal. 67. S. P. Co. Litr. 224. a. S. P.. 0. 


396 b. pl. 58. 8.P,——Jenk. 243. in pl. 6. 5. P. 10 Rep. 38.b. 39. 4. S. P. 


2. So upon Condition that he ſhall not make a Leaſe within 32 H. * Co. Litt. 


1 8. or levy a Fine within 4 Hf. 7. Or that he ſhall not ſuffer a f common N 
Recovery, or that he ſhall not make any Concluſion to ſuffer a Reco- — — 
very, is repugnant, Co. 10. 38 b. is good; 


for the 
for this Power 


A Deviſe to A. and the Heirs Male of his Body, proviſo, that if he does attempt to alien, then immediate- 
an cannot 


Pollexf. 435. S. C. argued. —3 Keb. 787. pl. 41. S. C. adjornatur. 8 0 
tio Rep 39, a. S. P. —6 Rep. 41. a. in Mildmay's Caſe. S. P. reſolv d. Co. Litt. 224. a S. F. 


3. So upon Condition that he ſhall be puniſhed in W aſte, Ox that Co. Lit. 
Tenant after Poſſibility ſhall, or that a collateral Warranty ſhall not 1 8 F. 
bind, 18 void. Co. 10. 39. | | | | | | 8. Pp. P- 41. * 


4. But a Condition that he ſhall not alien in Fee, in Tail, or for The Reaſon 
Lite of another, is good. Co. 10. 39. Mich. 3 Jac, B. NR. Mild. , that 


HA. mays Caſe, reſolved. *23 All. 18 Curia. | when he 


makes ſuch. 
Alienation, 
1. was made, 


Litt. 8. 362. But ſays that common Recovery is not contrary to the ſaid Act, nor to the Intent of 


& the Donor within the Purview thereof; but Littleton's Meaning is, that Tenant in Tail may be 


reſtrained from making a Diſcontinuance in Fee, or in Tail, or for another's Life. * Br, Con- | 
Utions, pl. 116, cites 33 Aſſ. 11. S. P.——Fitzh, Condition, pl, 16. cites S. C. [There is no pl. 18. 


S. So to reſtrain a Fine by the Common Law. Cd. 10. 42. Br. Condi- 


9 | tions, pl. 
= 2239. cites 10 H. J. 11. S. P. becauſe it is contrary to the Eſtate. 


5. 4 Gift in Fall, upon Condition that the dene may alien for g. H 2. 
7. A Condition upon a Feoffment in F 8 Daughters ſhall It is againſt 
[nor inherit, ig 3 Da. 1 po: * that his Daughters ſha 1 


of a Fee 


oo to exclude the Heir Female upon Failure of Heir Male, and therefore ſuch Proviſo on ſuch 


coument is void. Dav. 34 b. 


Dd 8. Tt 


Jac. cites 
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(J. 2) Againſt Law &c. Void. And Pleadings. 


I. Brought Debt upon a Bo which was indorſed upon Condition 


to pay a leſs Sum; the Detendant pleaded the Statute of 13 iz, 
That all Covenants, Contratts and Bonds, wade for the enjoying of Leaſes 
made of ſpiritual Livings, by Parſons &c. were void; and averred that 
that Bond was made tor enjoying ot ſuch a Leaſe; bur becauſe the Cn. 
dition expreſſed in the Bond was for Payment of Money, the Jjuſtices held 
it clear tor Law that the Bond was good, and out of the Statute ; and 
ſo it was adjudged. Godb. 29. pl 38. 27 Eliz. C. B. Macrowe's Caſe, 
2. Where the Condition of an Obligation ſhall be faid againſt the Lay, 
and therefore the Obligation void, the ſame ought to be intended where 
the Condition is expreſsly againſt the Law in Expreſs Words, and 13 
Zerminis Terminantibus, and not for Matter out of the Condition ; agreed 
per tot. Cur. Le 13. pl. 99. Mich. 29 & 35 Eliz. Brook v. King 
3. As in Debt on a Bond the Delendant pleaded, that the Bond was 
indorſed with ſuch Condition, viz. That if the ſaid Defendant King 
ſhall procure one F. F. to make reaſonable recompenſe to the Plaintiff for cer- 
tain Beaſts which he wrongfully took from the Plaintiff, that then &c. and 


he ſaid in Fatto, That the ſaid F. S. had flolen the ſaid Beajts from the 


Plaintiff, and thereof he was indicted, &c. and ſo the Condition being 
againſt the Law, the Obligation was void, upon which the Plainciit 
did demur in Law. Le. 13. pl. 99. Mich. 29 & 30 Eliz. Brook y, 
King. = „„ onus Sen =—- 3 
S. C. cited 2 Py Bond conditioned not to give Evidence againſt a Felon is void ; 
Vent. 109.1" but the Defendant ma/t plead the ſpecial Matter. Le. 203. pl. 281, Hill, 


eaſe War. 31 Eliz C. B. Jones's Caſe. 
kins, Wwhick | Bs e : A 
was an Action of Deht upon a Bond of 201. the Defendant demanded Oyer of the Condition, which was, 
that the Qblig-e ſhould not himſelf bring any Evidence at the Aflizes to prove the 2 Cows now in que- 
ſtion, between one Owen Maſon the younger and the ſaid Watkins, to be the Cows of the ſaid Wat- 
| kins, or of Robert Gillo; and that the ſaid Gillo ſhall ſer in a Bill of Ignoramus, that then the Bond 
ſhould be void. The Defendant pleaded quod ipſe de debito præd' Virtute Scripti Obligat' preditt' onerari ron 
| debet ; becauſe that one of the ſaid Cows was the Cow of the faid Watkins, and the other of the ſaid 
Gillo; and that before the Bond, Owen Maſon junior in the ſaid Condition mentioned, being the 
Plaintiff's Son, ſtole the ſaid 2 Cows and was impriſoned thereupon; and the Defendant Watkins was 
bound by Recognizance to proſecute him at the Aſſizes for the ſaid Felony ; and there the ſaid Maſon 
junior was indicted and convicted, and the Defendant did give Evidence that one of the Cows was his, 
prout hene licuit, and that the Defendant did not give any Evidence by himſelf, or any one elſe, to prove 
the 2 Cows to be the Cows of the Defendant, or the Cows of the ſaid Gillo, & hoc Paratus eft verifca- 
re ©. unde petit judicium &c. Co this the Plaintiff demurred, and upon the firſt Opening ſudgment 
was given for the Defendant ; for the Condition is againſt Law. viz. to ſhift off Evidence of Felony, and 
that makes the Bond void, and the Court recommended it to Serjeant Powlet, who was a Judge in 


j 


Wales where the Plaintiff lived, io ſee to have him proſecuted for taking ſuch a Bond. 


mA YA. J. J. In Debt on Bond, Defendant pleaded, that *twas given for con- 
ound no: Pounding Felony, but this being a Matter dehors Judgment was given for 
his Matter the Plaintiff. Gibb. 73. Trin. 2 & 3 Geo. 2. C. B. Andrews v. Eaton. 
which avoids 3 » NET | | | 
this Bond bythe Common Law be as well pleadable as a Matter which by Statute Law is declared to make 
| a Deviſe void which is allowed to be pleaded in Bar, tho' nothing of it appear in the Condition? ibid. 
75 but Judgment was given as above. The Statutes of Simon), (Jury, and Sheriff 's Bonds give Aver- 
ments in ſuch Caſes, but no Statute gives Averment in Caſe of Maintenance. Jenk. 108. pl. 9. 804 
fp that the Bond was for Maintenance as upon buying of Devts due to Obligee. Je... 108. pl. 9. 37 
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2 What Condition ſhall be ſaid repugnant. Repag- 3 
1 nant to the Eſtate. 5 


A Gift in Tail, or in Fee, upon Condition that the Feme Firzh. Con- 
1 jhall not be endowed, or that the Baron ſhall not be Tenant _ pl. 1a. 
vy thc Curteſy, is repugnant, * C9, 10. 38. b. 22 E. 3. 19. b. 888.5 


& S. P. by 
| | 7 | . EY 1 Wilby, = 
| © and agreed by Sharde. ——Bur if Land be given by A. to Baron and his Heirs, rendering a Roſe for 
"= his Lite, and afterwards his Heirs to render certain Rent, and that if the Rent be Arrear that A. may : 


ener; if after the Baron's Death the Rent be arrear, the Feme ſhall not have her Dower Per tot. 

5 Cur. Fitzh. Condition, pl. 12. cites S. C. but ſays that afterwards, Trin. 34 E. 3. it was awarded 

e that ſhe recover, but that Execution ceaſe till the Age of the Heir; and per tot. Cur. if the Heir was 

oc tull Age, and the Feme had been endow'd, yer if afterwards the Heir dies, and his Heir be within 

d Age, the Rent of the Feme ſhall ceaſe for the Time, and cites 5 E. 3. accordingly. — 6 Rep. 41. a. 
EZ Mich. 3 Jac. in Mildmay's Caſe, S. P.———-2 Browal. 69, S. P.—Co, Litr. 224. a. S. P.. D. 
343 b. pl. 58. 8. P.———Jeok. 243. in pl. 26. S. P. * 10 Rep. 3C.h gen BB. + 

s BE | 

5 Þ: 2. So upon Condition that he ſhall not make a *Leaſe within 32 H. * Co. Lit 


1 8. or levy a Fine within 4 H. 7. or that he ſhall not ſuffer a f common 223: f. * 
- | Recovery, or that he ſhall not make any Concluſion to ſuffer a Reco- Conditi, 


ee nk | Condition 

g Very, is repugnant, Co. 10. 38 b. is good; 
3. ES | 3 . tr ths 

Ut EZ Statute gives him Power to make ſuch Leaſes which may be reſtrain'd by Condition; for this Power 
v. bb not incident to his Eſtate, but given him collaterally by the Act, according to the Rule of Quilibet 


poteſt renunciare Juri pro ſe introducto - Jenk. 243. in pl. 26. ſays it is repugnant. 


1: A Deviſe to A. and the Heirs Male of his Body, proviſo, that if he does attempt to alien, then immediate- 
9 bis Eftate Hall ceaſe, and B. ſhall enter. The Court held the Condition void; for a Man cannot 


be reſtrained from an Attempt to alien; for non conſtat what ſhall be judged an Attempt, and how can 
it be tried? And when the expreſs Words are ſo, there ſhall not be made another Sort of Condition 
than the Will imports; and ſo a Judgment was affirmed. Vent. 321, 322, Mich. 29 Car. 2. B. R. 
Dierce v. Win.- Pollexf. 435. S. C. argued. | | 


5 . .— 3 Keb. 787. pl. 41. S. C. adjornatur. 

hy tio Rep. 39, a. S. P.——6 Rep. 41. a. in Mildmay's Caſe. S. P. reſoly'd. — Co. Litt. 224.a. S. P. 
at- 85 „ 9 VVV | = | 
ge 3. So upon Condition that he ſhall be puniſhed in Waſte, or that Co. Litt. 
iis (Tenant after Poſſibility ſhall, or that a collateral Warranty ſhall not 51 f F. 
.de 9 void, Co, 10 8% | 4 
115 . 4. But a Condition that he ſhall not alien in Fee, in Tail, or for TheReaſon 
or. Lie of another, is good, Co. 10. 39. Mich. 3 Jac, B. N. Ad- u. ten. 

8 „ 5 5 5 po ienation 
a = hc acts contrary to the Intent of the Donor, for which the Statute of Weſtm. 2. Cap. 1. was made, 
* whereby Eſtates Tail are ordain'd. 10 Rep. 39. a. in Portington's Caſe. Trin. 9 


ö ac. cites 
Litt. S. 362. But ſays that common Recovery is not contrary to the ſaid Act, nor to the ch of 


& the Donor within the Purview thereof; but Littleton's Meaning is, that Tenant in Tail may be 
= relirained from making a Diſcontinuance in Fee, or in Tail, or for another's Life. * Br, Con- 


* . ditions, pl. 116. cites 33 Aſſ. 11. S. P. —Fitzh. Condition, pl, 16. cites S. C. [ There is no pl. 18. 
5 S. So to reſtrain a Fine by the Common Law. C0. 10. 42. * Condl- 
=_ I . 239. cites 10 H. J. 11. S. P. becauſe it is contrary to the Eſtate. I 

e © Gift in Tail, upon Condition that the Donee may alien for Co. Lin, 

> % de Profic of the Iſfue, is a good Condition. 46 E. 3. 4. b. 4b -?: 


„., A Condition upon a Feoffment in Fee, that his Daughters ſhall It is againſt 
net] inherit, ig not good. Da. 1. 34. — the Nature 

_ to exclude the Heir Female upon Failure of Heir Male, and therefore ſuch Proviſo on ſuch 
collment is void. Day. 34. b. NE OM * wa 


5 | 2 


S 


— Err Rem 


— —— — —— Ce eo 


—ͤ— — 
——ů oo oo wo 'g——— — 


— 


— — 


WM; 
3 
1 
N 
Fo 


| 
11 
10 
iy 
1 
1] 
| 
ö 
{| 
[ 


— — 
.. lr —— FTE 


102 Condition. 
+, The 5. Tt 19a good Condition of a Scatute, that he alt nera null ter 
vena (4 re * a vendre. nor do other Thing cue luy port turner in view, 
ſeem to without his Counſel. 46 E. 3. 32. be "= 


mean that | 


he ſhould nor ſell any. The Caſe was, viz. in Debt the Defendant pleaded a Defeaſance, that 1 
he did not alien anv Land, nor do any other Thing which might turn him into Vilienw, without ke 

8 | a | : + ge 8 Yy 10ut hy __ 
Counſel, then the Obligation ſhonld be void, and ſaid that he had performed all the Cuvenaits. Tj, 
Plainriff replied that he alien'd certain Lands to J. S. and alſo entred into a Statute Merchant to W N 
and ſo the Covenants broken and pray d his Debt. The Defendant rejoin'd that he had given to 
Heir apparent certain Land withonr taking any Thirg, and demanded Judgment, and that as to te 
Stature this cannot turn him into Villany, and demanded Judgment &c. Mich. 46 E. 3. 32. b 3 69 


A. pl. 41. | | 


9. [So] Ik a Man leaſes a Mill for Bears, upon Condition char te 
ſhall nor leaſe it to any except tu one ot the Villeins ot the Leffor, o; FX 


to a Miller. 38 E. 3. 33. b. admitted. 


10. If A. being ſeiled in Fee of Land, leaſes it to B. for 99 Year, BY 
it he ſo long lives, the Remainder 10 C. tor 99 Years, it he lo long“ 
lives; and after A. demiſes it to C. and D. tor 99 Years, it 3 others 
| br any of them ſo long live, to begin after the Determination of che! 
FRNALD) firſt Eſtate, upon Condition that if C. and D. both (* die either be.. 
Fol 419. fore the Beginning Of the Term, or before the End ot the Ter m, that! 
— then it ſhall be lawtul to the Letlor to re- enter; this is a good Con. 
dition, for this is not min to the Eitate, nor to the Lumma 

| lateral contingent Thing, that fhall give BY 

Cauſe of re-entry. Hill. 15 Car. B. R. between Yorter and Oli, 
reve, per Cur. adjudged upon Oemurrer. Intratur. Mich. 1 


tion; but this is a co 


Car. Rot. 375. | | | 


II. It a Man aliens in Fee upon Condition, that if the Feoffte or his 
Heirs make any Aſſignee, that the Feotlor or his Heirs may enter, this is 
a void Condition; for it is repugnant to the Eſtate; Per Grene. Br | 


Conditions, pl. 116. cites 33 All. II. 


Arina Deed, „12. A. makes a Feoffment of Land to B. with Warranty, proviſo that the Bi 
an Haben- Warranty ſhall be void, this is a void Provito ; But if the Proviſo raves 
dum which is any Benefit of this Warranty 10 the Feoffee, as it it be that he ſhall nit 3 
ee, vouch the Feoffor, it is a good Proviſo, becaule he leaves him a Right eo 


he Premijſſes X 
55 r 25 rebut him. 8 Jenk. 96. pl. 86. 
both being in | 


one Inſtrument, where the latter Clauſe is repugnant to the former, the latter is void. Jenk. 9. 
7 pl. 86. | | if 2 a 5 


. cites 21 H. 6. 33. | . 


14. If Land be given in Tail, the Remainder over to the Right Heirs <f 
the Tenant in Tail, upon Condition that if he or his Heirs alien in Fee, tht 
Donor or his Heirs may enter. This was held a good Condition by all 
the Juſtices, notwithſtanding the Fee ſimple in the Reverſion; and a 
| Diver/ity was taken between a Fee ſimple in Poſſeſſion and Fee ſimple depend 
ing upon another Eſtate. Mich. 11 H. 1.6. b. pl. 25. ſays, that it was 


ſo held by all the Juſtices in C. B. Trin. 8 H. 5. 


| Whatſoeve? 15. A Man may make a Condition of any Thing which is prohibited 
is prohibited ) the Law. Br. Conditions, pl. 239. cites 10 H. J. 11. per Opinionen Wil 


by the Intent : 
of any Act of Curle. 
Parliament 


may be prohibited by Condition. Co. Litt. 224. a. 


16. As to make a Feeffment, Proviſo that the Feoffee ſhall not do Felony: 
Br. Conditions, pl. 339. cites 10 H. J. 11. 


17. 07 


13. A Leſſie may be reſtrain'd by Condition not to alien, but not if | 
the Leaſe be % him and his Aſigus; Per Hobart Ch. J. Arg. Hob. 170. iſ 


: : . * 1 2 


Condition. 


17. * Or fall nt alien within Age, nor to + Mortmain. Ibid. * This is 
| 23 | i | 3 good to re- 
grain Alienations during his Minority, but not after his full Age. Co. Litt. 224 a. Co. 


Litt. 223. b. S. P. becauſe ſuch Alienation is prohibited by Law ; and regularly whatſoever is pro- 
lubited by Law, may be prohibited by Condition, be it Malum Prohibitum, or Malum in te. 


18. And a Man may infeoff another and his Feme upon Condition that 


they ſpall not infeoff any by Deed ; For this is Diſcontinuance. Br. Con- 


ditions, pl 339. cites 10 H. 5 11. 


19. Aud where Land is given in Tail, the Remainder in Fre upon Con- 
dition, that , the Donee or his Heirs alien in Fee that the Donor or his 


Hers may enter. Ibid. Brooke ſays, it ſeems that the Remainder in 


Fee was to the ſame Tenant in Tail. Ibid. © Bx. Eftatey; 
20. It Land be given 0 A. and his Heirs ſo long as F. S. has Heirs of 5 „r | 
his Body, the Donee has Fee and may alien it, notwithſtanding there be à s 00 d 
Condition that he ſhall not alien. 2 And. 138. Arg. cites 13 H. 7. 11 H. Franktene- 
5. 21 H. 6. 37. and ſays the Law ſeems ro be plain in it; and cites * ment in the 
11 Aſſ. 8. where the S. C. is put and held as before, and that there 11 
the Land be given to one and his Heirs ſo long as J. S. and his Heirs Quere i the 


| < | a her Caſc 
ſhall enjoy the Manor of D. choſe Words (fo long) are entirely void and a et mit. 
idle, and do not abridge the Eſtate. Cited. 


21. It the King grants Land in Fee upon Condition that the Grantee Br. Preroga- 


all not alien to any, it is a good Condition; tor it ſhall be taken moſt 775 pl. 38. 


beneficial for the King, and moſt ſtrong againſt the Grantee. Br. Con- 71 * 7. 
ditions, pl. 82. cites 21 H. J. 8. | a $6 C.. ni 
3 : | | 3 ; „Br. Preroga- 
tive, pl. 102. cites 8 C. 5 Rep. 56. a. S C. cited in Knight's Caſe. And ſo it is in the 
King's Caſe at this Day, becau'e he may reſerve a Tenure to himſelf. Co. Litt. 223. a. A Man 
before the Statute of Quia Emptores Terrarum might have made a Feoffment in Fee, and added 
further, that it he or his Heirs did alien without Licence, that he ſhould pay a Fine, then this had 
been good. Co. Litt, 223. a.——— And ſo it is ſaid, that then the Lord might have reſtrained the 


Alienation of his Tenant by Condition, becauſe the Lord had a Poſſibility of Reverter. Co. Litt. 


223. 4. 


22. But if a common Perſon makes a Feoffment upon Condition that the Br. Preroga- 


Feottee thall not alien, it is a void Condition. Br. Conditions, pl. 82. =o 12 


pl. 38. cites 


50. P. But Gift in Tail upon Condition that the Tenant ſhall not alien to any is good, by rea- 
ſon of the Reverſion in the Donor ; Per Fairfax and Huſſey. Br. Conditions, pl. 135. cites 8 H 


7. 10. : | 


23. A Leaſe for Years was made to A. and his Affens, provided that he Hob. 17% 
fpould not affien the Term. The Proviſo was void. Bur it the Grant had 8. E. per, 


not been to him and his Aſſigns the Proviſo had been good; Per Hobart _, in 


Ch. J. Mo. 88 1. in Caſe of Stewkley v. Butler, cites D. 9 Eliz. 264. 
and 21 H. & 33. 5 | Pe 

24. A Condition annex'd to an Eſtate Tail, that the Donee ſhall not S. P. as to 
marry, is void; for without Marriage he cannot have an Heir of his the N 
Body; but it is otherwiſe of a Fee pats'd upon ſuch Condition, for the Bye ac, 
collateral Heir may inherit. Jenk. 243. in pl. 26. ceondingly, 

3 5 55 es 2 | ©... Qued Mans 

| wood and Wray conceſſerunt. D. 343. b. pl. 58. In 15 Eliz. 


25. Leaſe of Lands to A. for 20 Vears, proviſo not to occupy the ſame 
the two firſt Nears, is void and contrary, and repugnant to the Eſtate. 
Arg. Quod fuit conceſſum, per Curiam. Le. 132. pl. 176. Trin. 27 E 


liz. in Scacc. obiter. 


20, A- 
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Si A ads 


| adjornarnr, 


| ingſ- | 
: ond Bing £ ſhall ceaſe as if he were naturally dead, and nor otherwiſe. Sir W. died, 


oP * , 
2 8 
a WM "2, 6 
* 3 


— 


Condition. 


n. „ wh 46 7 _ Ln 


And. 186, 26. A. ſeiſed of Lands, deviſed the fame to his. eldeſt Son, and the 
pl. 222. S. C. Heirs Male of his Body, the Remainder to his ſecond Son, and the 
> And. Heirs Male of his Body, and ſo to the third Son, the Remainder to his 


7. pl. 6 S. C. Daughter in Tail general, with Remainder over, Proviſo, that it any 
 adjidg'd ac- of the Deviſees, or their Iſſue, thall go about to alien, diſcontinue, 
_ cordingly. and incumber the Premiſſes, that then, and from the Time that they 


77. 1 196. ' ſhall ſo go about to alien, diſcontinue, &c. their Eſtate thall ceaſe as 
Jermine v. if they were naturally dead; and from thenceforth it hall be lawful 
Arſcor; S. C. for him in the next Remainder to enter, and hold for the Lite ot him 
ſays, that who ſhall ſo alien &c. and Lr after his Death the Land ſhall go 
Judgment to his Ifſue &c. The Deviſor dieth, the eldeſt Son, and all the other 

ot the but the ſecond Son, levy a Fine; the ſecond Son claims the ſaid Land 
Plaintiff 3; by the Deviſe. It was reſolved in this Caſe, by all the Juſtices, that 


for by the | eaſing of the Eſtates u > 
Will here is the Proviſo of c 8 pon an Attempt to alien, or upon 


a good Li. an Alienation, was repugnant, and that the Remainder limited to the 


mitatibn, and ſecond Son upon ſuch Attempt was void in Law; and the ſame was a- 


an Eftate to greed by all the Juſtices in England on a Conference with them; and 


ns 2 Judgment accordingly againſt the ſecond Son who brought the Action. 
85 a mother Mo. 364. pl. 498. Hill. 33 Eliz. Germin v. Aſcott. 


Contingent | 
i pct is _ enough.——1 Rep. $5. a. b. S. C. cited by Anderſon Ch. T, 
, Mich. 


S. C. cited 
Mo. 471- pl. 678. 


39 & 40 Eliz. in Tarrant's Cale, like Point, but no Judgment. —S. C. 


cited Mo. 544. in pl. 751. and Mo. 633. | | 


2 And 134. 20 C. ſeiſed of Lands, covenanted for natural Action to Rand ſciſed 
Pl. 82.5. C. fo the Uſe of himſelf for Life, and alter to the Uſe of R. and the Heirs 


TT Male of his Body, the Remainder 10 A. and the Heirs Male of his Body; 


S. C.ad- provided if R. or any Heir Male of his Body, ſhall intend or go about any 


| Judged per AF to cut off the Eftate Tail, then it ſhall be lawful for him that is next 
tot. Cur.— to enter. C. died. R. ſuffered a common Recovery. A. enter'd. Re- 


| "ag _ ſolved the Proviſo was repugnant to the Eſtate Tail, and that the Ceſſer 
ee. of the Eftate Tail, as if the Party had been dead, was impothible, and 
the going about it is ſuch a ſecret Thing that an Iiſue cannot be upon it. 

Mo. 601. pl. 831, Hill. 4x Eliz. Corber v. Corbet. = 
6 Rep. 40. a. 28. Sir W. M. the Father, in Conſideration of Love and Affection, 


1 N 3 Jac. covenanted to ftand ſeiſed of Lands to the Uſe of himſelf for Lite, without 


S. Cad. Impeachment of Waſte, the Remainder to A. his Son, and the Heirs Aale 
| Judged ac- Of his Body, the Remainder to H. and the Heirs Male of his Body. Pro- 


cording to wided if any of ihe ſaid Parties ſhall go about, reſolve, determine, or deviſe 
| ms * to do any Act, or ball conſent to any Ad whereby the Eftates of them in 
ot {nderion Remainder ſhall be aliened, diſcontinued, barred &c. then his Remainder 


A. entered and ſuffered a common Recovery. Kingſmill and Anderſon 
held that the Proviſo was repugnant and not iſſuable, but Walmſley 
and Warburton e contra, Mo. 632. pl. 868. Paſch. 43 Eliz. C: B. 
Mildmay v. Mildmay. N DES = 5 


* Godb. 299; 29. Feoffment on Condition that Feoſſee * ſhan't take the Profits of the 
2 3. Land. The Condition is repugnant and againſt Law, and the Eſtate is 


' Arg, — abſolute. But a Bond with ſuch Condition is good. Co. 206. b. 
P. Arg. OE | Fo | „ | 

Cro. E. 107. pl. 1. cites 6 R. 2. Quid Juris clamat. 20. —— A Leaſe was made to A. B. and C. by 

Tenant in Tail, proviſo that if C ſhall demand c. any Profits of the Lands Ec. or enter into the ſanit 


during the Life of A. or B. (his Father and Mother) that then the Eſtate limited to C. by the ſaid Inaen- 


ture ſbould ceaſe, and be miterly void. Per Cur. this Condition and Proviſo is utterly void; for tis con- 


trary to the Eſtate limited before. 2 Le. 132. pl. 176. Trin. 2) Eliz. in Scacc. Moore v. Savill. 


An elder 30. If Feoffce in Fee is bound in a Bond that he nor his Heirs ſhall alien, 


Brother yo- 


la l this is good; for he may alien notwithſtanding, if he will forfeit bus 


Favre Land Bond which he himſelf hath made. Co. Litt. 206. b. 
to his 2d 8 | 


Brother and the Heirs of his Body, with Remainder to a younger Brother in Tail, and made each of them 


16 
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Condition. WE” 


Al 


* enter into a Statute to the other that he would not alien &c. but becauſe thoſe Statures were in Sub- 
fince to make a Perpetuity, which the State of England cannot allow, therefore the Statutes by De- 


bee of Chancery with the Advice of Ld Ch J. Coke were cancelled. Cited by the Lord Chancellor. 


Mo. $10. in Cafe of Tatton v. Molineux, as 6 Jac. Poole's Caſe S C. cited 2 Vern. 251. pl. 
257. per Cur. Hill. 1691. in Caſe of Jervis v. Bruton, where the Caſe was, that. 4. ſettled Lands on B. in 
Tail, Remamder to his own right Fleirs, and takes a Bond of B. not to do Waſte. B. levied a Fine, and afterwards 
committed Waſte, and the Bond being put in Suit, it was decrecd to be deliver'd up to be cancelled, 
and ſaid it was an idle Bond. EY ce fe | „ 
J. ſettled Land on B. his Son in Tail, B. gives A. Bond not to dock the Intail ; decreed the Bond good. 
Had not B agreed to give the Bond, A. might have made him only Tenant for Lite; and tho' the 
Alienation is not made by B. but by his Iflue, yer the Bill for Relief againft the Bond was diſmiſſed 
with Coſts. 2 Vern. 233. Trin. 1691. Freeman v. Freeman. - Chan. Prec. 23. pl. 21. 5. C. 
thus; a Man enters into Bond that his Son, who was Tenant in Tail, ſhall not alien, and dies; the Son 
ſuffers a common Recovery, and thereupon the Bond being pur in Suit, the Bill was brought for Re- 
liet, but was diſmiſſed with Coſts ———Tenant in Tail after 32 / 8. gives Bond or Recognizance 
not to leaſe for 21 Tears, or 3 Lives. It he make ſuch Leaſe the Leaſe is good, but the Bond &c. for- 
feired, Jenk. 120. pl. 41. e Rn 5 


31. If a Man be ſeiſed of a Seigniory Rent, Advocoſon, Common, or 

any other Inheritance that lies in Grant, ahd by his Deed grants the 

ſame to a Man and his Heirs, upon Condition that he ſhan't alien, this 

Condition is void. Co. Litt 223. a2. | on. 
32. If a Feoftment in Fee be made upon Condition that the Feoffee As to a par- 


ſhall not infeoff F. S. or any of his Heirs or Iſſues &c. this is good; tor he _ 8 
does not reſtrain the Feottee of all his Power, and in this Caſe if the good. Arg. 
Feoffee infeoſf F. N. of Intent and Purpoſe, that he ſball infeoff F. S. 3 Le. 282. 
ſome hold that this is a Breach of the Condition; tor Quando aliquod 
59945; wi fieri, ex directo prohibetur & per Obliquum. Co. Litt. 
SEL De 5 
33. If a Feoffment be made upon Condition that the Feoffee hal not 
alien in Mortmain, this is good, becauſe ſuch Alienation is prohibited by 
Law, and regularly whatſoever is prohibited by Law may be prohi- 
bired by Condition, be it Malum prohibitum or Malum in ſe. Co. 
Litt. 223. b. 7 | - Rs 5 
34. It a Man make a Teinent to a Baron and Feme upon Condition 
that they ſhall nat alien. To ſome Intent, this is good, and to ſome Intent 
it is void; for to reſtrain an Alienation by Feoffiment, or by Deed, it is 
good, becauſe ſuch Alienation is tortious and voidable ; but to reſtrain 
their Altenation by Fine is repugnant and void, becauſe it is lawtul and 
voidable. Co. Litt. 224. a. „ A 
35. It is ſaid that if a Man afecſf an Infant in Fee upon Condition 
that he ſhall not alien, this is good to reſtrain Alienations during his 
Minority, but not after his full Age. Co. Litt. 224. a. ; To 
35. It a Man makes a Gift in Tail to A. the Remainder to him and to But by ſpe- 
his Heirs, upon Condition that he ſpall not alien, as to the Eſtate Tail, cial Limita- 
the Condition is good, for ſuch Alienation is prohibited by the Statute {19% 7 mY 
W. 2. Cap. 1. But as to the Fee ſimple, ſome ſay it is repugnant and any one of 
void, and therefore ſome are of Opinion that this is a good Condition, them, and 
and thall defeat the Alienation for the Eſtate Tail only, and leave the not to 2 | 
Fee ſimple in the Alienee; tor that the Condition did in Law extend 8 
only de the Remainder. o ien ᷑s?7ĩ?ͤ 8 
37. Tenant in Tail in the ſame Deed, in which he creates the Intail, 
covenants not to dock the Intail, or ſuſfer a Recovery. Chancery will not 
decree a ſpecifick Execution; for the Covenantees knew he had a Power: 
to bar, and therefore accept ol a Covenant by which to have Damages. 
Per Cowper C. 2 Vern. 635. pl. 563. Hill. 1708, Collins v. Plummer. 


Ee N 


ao. Condition. 


(A. a) Repugnant to the Grant. 


* In Roll it 1, .A = Tenth granted by the Clergy , Proviſo.that no Parſon that | 
rake (F - a is indicted in the Court ot the King ſhall pay any Fine, and u 
inne Near. he does he ſhall be diſcharged of the Tenth, ig a g Probiſo. So 


Bookir ia Exthequer be made, [Proviſo the Collectors ſhall not account in te 
(Tenth.) fſuch Grant before the Barons, but before ſpecial Auditors alſignea Þi 


by the King, this ts a good JProviſo. 21 E. 4. 46. = 

It ſeems that 2. Ik a Man makes a Feottment in Fee, provided that the Feoffor 
bes ſhall have rhe Profirs, this Condition is void, becaule it is repux-Þl 
r June] | . 1 5 1 3 

an for S. 731. 8. P. A Feme made a Leaſe of Mills in Kent, with an Exception, that ſhe 
ſhuuld have the Profits for her Life, and it was greatly debated, whether this Exception was good or 
not, becauſe the Profits of the Mills are all the Benefit, and in Effect the Mills themſelves, and at 


laſt the Exception was adjudg'd good in Law, and that the Feme ſhould have the Profits; cited by 1 


Manwood as a Caſe which happened in Kent. Pl. C. 524 b. — See 3 Le. 111. S. P. in a Queſtion put . 
by Manwood Ch. B. F | 2: 


Note, by all 3, If a Yan for himſelf and his Heirs warrants Lands to another“ 

the Juſtices qn his Detrs againſt all Men, Proviſo tamen, that the Warranty 
in the Ex- H. f | | 7 
chequer ſhall be void, thts Provilo is altogether repugnant to the Grant, 
Chamber, ann therefore the Grant 18 good and the Provtiſo.votd, Contra 
except June, 9), 6. 43: b. | 1 | Es? | | 1 Fl 


if a Man | be | . 5 
makes a Feoffment with Marranty, provided always that he ſnall not vouch him nor his Heirs, and that if e 
does, that the Warranty ſhall be void, this is a good Provito ; As in Caſe of Grant of an Annuity, pro- 
vided always that the Grant ſhall not extend to charge his Perſon, but his Lands and Tenements &c. 
Br. Conditions, pl. 51. cites j H. 6. 44. S. C.——But it it was, Provided &c. that he ſhall not vouch nor 
rebut, this is void; for this cuts off all the Force of the Warranty; Contra ſupra ; Note a Diverſity, 
Ibid.— Br. Garranties, pl. 30. cites 7 H. 6. 43. S. C. a. | | . 


Br. Garran- 4. So it ſeems in the Cale aforeſaid, ił the Proviſo had been, chat M 
ries, p35 he ro whom the Warranty was made, nor his Heirs, ſhould not have! 
25 It was in Value by Force of the Warranty, that the Proviſo ts not good; 
held good by Pet he may rebut, If the Proviſo be good, and fo the Warranty not 
all the Juſ- Wholly - deteated ; But it ſeems it is not a good Proviſo, becauſe 
To POO __ the Words (againſt ail Men) would be wholly-yefeated ; for 
Ou Fe other Mords will give a Rebutter without them. Contra 7 h. | 
6. 43. b. by all the Juſtites pra ter June and Hank. 1 
S8. If the Condition be that the Feoffee ſhall not do Waſte, it is 

not good, for no Right or Intereſt remains in the Feoffor. Br. Condi- 

tion, pl. 57. cites 27 I. 6. 33. Per Yelveron, © © 
6. But Leaſe for Nears, upon Condition nor to grant over, the ſame is 

© good, becauſe the Reverſſon remains in the Leſſor. Ibid. 4 
.be yer », It a Feoftment be made upon this Condition, that the Feoffze ſol Bi 
8 not alien the Land to any, this. Condition is not good. But contra that 
deal that he ſhall not alien to W. S. Br. Condition, pl. 13 5. Cites 8 H. J. 10. 
3 is good. Cro. J. 596. in Caſe of Broad v. Jolliffe. When a Man is enfeoffed, he has Power 
to alien to any Perſon, by the Law, for if ſuch a Condition ſnould be good, then it would ouſt him of 
all the Power which the Law gives him, which would be againſt Reaſon, and therefore ſuch a Condi- 
tion is void, Litt. S. 366. | - x 


But a Con- 8. A Gift in Tail, upon Condition that the Tenant hall not alien 1 | 


dition that gyy is good by Reaſon of the Reverſion in the Donor, Br. Condition, 
5 ws „ pl. 135. cites 8 H. 9. 10. Per Fairfax and Huſſey. 


9. 80 


the Diſcontinuance of a Reverſion, which is a Wrong. Jenk. 243. pl. 26. 


pl. 238. cites 10 H. J. 8. 


held by the Court to be a Breach of the Condition. Cro. E. 35. pl. 2. 
Mich. 26 & 27 Eliz. Croker v. Trevithin. oo 


* k ” 1 5 „ — —_— 
— — 


0 


Condition. 3 


by” So if Condition be, that he nor his Heirs ſhall not alien in Fee, common — 

N , | , nf. „ 77. Keg * covery is voi 

nor in Tail, nor for Term of another's Life, but only tor their own 

Lives &c. ſuch Condition is good; tor ſuch Alienation and Diſconti- 3 1 

nuance of the Intail, is contrary to the Intent of the Donor, for which Grant. Jenk. 

the Statute of Weſtm. 2. Cap. 1. was made. Litt. S. 362. 2᷑343. * 
——o 4 


Condition annexed to any particular Eftate, as for Years, Life, or in Tail, that he ſhall vor commit Fe: 


lony, Treaſon, or any treaſonable Act is ** Jenk. 243. pl. 26. — — And that the Tenant in Tail 
ſhall not diſcontinue the Eſtate Tail. Jenk. 243. pl. 26 ———Br. Condition, 5 59. cites 21H. 6. 33.— 
And that he ſhall not levy a Fine of it Sur conuſans de droit come ceo, is a good Condition; for it reſtrains 


10. Two Feoffees granted Cuftodiam Parci of A. to W. N. capiendo 

feodo quod F. & nuper parcarius cepit proviſo quod Scriptum aon extendat 

ad onerandum one of the Grantors, and this Proviſo was held void; for 

this reſtrains all the Effect of che Grant againſt him. Br. Conditions, 
11. Leaſe for 2 Years, proviſo that he ſhall not occupy it for one 

Year, is repugnant and void. Cro. E. 107. pl. 1. Arg. cites 21 H. 7. | 
12. Lands were given in Tail, upon Condition the Donee or his Le. 292. pl. 


. Heirs diſcontinue the Land, the Donor. ſhall re-enter ; the Donee hath Iſſue 400. Anon. 


2 Daughters, and dies; the Daughters have Iſſue 2 Sons, and nie; one Obel 


55 : . that one of 
ot the Sons diſcontinues the Land to another [to the other] and it was 0 Dengh- 


ters levied 
a Fine fur 
Conuſance 


de Droit come ceo &c. to her Siſter. Adjudged per tor, Cur, to be a Forfeiture. 


13. A Gift in 72il is made of a Walk in a Foreſt, Proviſo and the Do- 
nee covenanted that he ſhould not fell any Trees there, being Timbe 
Trees. This Proviſo is a Condition, altho' a Covenant is alſo added to 
this Purpoſe: By all the Judges of England. Note, this was a Walk 
in à Foreſt, but in a Gitt in Zail of Land out of the Foreſt, provided that 
he thall not fell any Timber Trees grow ing upon the ſaid Land, the 
Proviſo is void; for the Law gives him Power to commit Waſte if he 
will, as well as the Tenant in Fee. Jenk. 266. pl. 13. 1 

14. A Man before the Statute of Ouia emptores Terrarum, might have 
made a Ferffment, and added farther, that if he or his Heirs did alien 
without Licence, that he ſhould pay a Fine, then this had been good, and 
ſo 'tis faid, that then the Lord might have reſtrained the Alienation of 
his Tenant by Condition, becauſe the Lord had a Poſlibility of Re- 


verter. Co Litt. 223. a. 


15. If A. be ſeiſed of Blackacre in Fee, and B. infeoffes him of White- 
acre, upon Condition that A. ſhan't alien Blackacre, the Condition is good, 
for the Condition is auzexed to other Land, and ouſts not the Feoftee 6f 


his Power to alien the Land whereof the Feoffment is made, and ſo no 


Repugnancy to the State paſſed by the Feoffment, and ſo tis of Gifts or 
Sales of Chattles real or perſonal. Co. Litt. 223. a. 
16. It a Man be poſſeſſed of a Leaſe for Tears, or of a Horſe, or of any 
other Chattle real or perſonal, and give or- ſell his whole Intereſt or Pro- 
perty therein, upon Condition that the Vendee ſhan t alien the ſame, the 
Condition is void, becauſe his whole Intereſt and Property is our of 
him, ſo as he has no Poſſibility of a Reverter, and 'tis againſt Trade 
and Traffick, and bargaining and contracting between Man and Man, 
and likewiſe it ſhould ouſt him of all Power given to him. Co. Litt. 
223. a. es ES 2 F 
17. If a Man make a Gift in Tail, upon Condition that he ſhall make 
@ Leaſe for his own Life, albeit the State be lawful, yet the Condition 
is good, becauſe the Reverſion is in the Donor; As if a Man make a 


8 Leaſe for Lite or Years upon Condition that they ſhan't grant over their 


Eſtate, 


Wen Fg 
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A. 


66.— 


108 „„ Condition; 


Eſtate, or let the Land to others, this is good, and yet the Grant or 
Leaſe thould be lawtul. Co. Litt. 223. b. 


Lit S. 220. 18. It one grant a Rent-charge wich a Proviſo, that neither the ſaid 


Co. Litt. 146. Grant, nor any thing therein contained, ſhall charge his Perſon with à 
” Writ of Annuity, by ſuch Proviſo the Land only is charged; and tho 
there be 2 Negatives in ſuch Proviſo, yet they thall not make an Afr. 
mative againſt the manifeſt Intent ot the Party. Hawk. Co. Litt. 219. 
Co Litt. 146. 19. But a Proviſo that would take away the whole Kffet# of the rant, 
a as it one grant a Rent out of Land in which he bas nothing, provided that 
it thall nor charge his Perſon, is void. Hawk. Co. Litt. 219. 
Co.Litt.146. 20. $ is a Proviſo that is repugnant to the expreſs Words of the Grant; 


a. b.— Poph. 


As where one grants a Rent- charge out of Land, provided that it thall 
87. 8 P. per | | defy" 7 OP. | 
Curiam — not charge the Land, and where a Proviſo is good ar firſt, and afrerwards 
6 Rep. 41. b. it happens that the Grantee, or his Executors, can have no other Reme- 


8 P. per dy but that which was reſtrained, they ſhall have it notwithſtandin 


Cur: — 


ſach Reſtraint; As if A. grant a Rent to B. tor Lite, with a Proviſo that 
2 Danv. 24. 


pl. 5. cites it ſhall not charge his Perſon, yet B.'s Executors thall have an Action 


this Caſe and of Debt for the Arrears during B.'s Life. Hawk. Co. Litt. 219, 220. 
fays, that he | 


ſuppoſes it was put in the Book as at Common Law, for the Executors of ſuch Tenant for Life may ar 


this Day diſtrain by 32 H 8. cap. 37. 


Leaſe forz 21. If Land is given to A. and B. provided that B. ſhall not take any 


Years, Pro- 


vide has” of the Profits, this Proviſo is void and repugnant ; per Yelverton J. Obi. 
Leff-e ſhall ter. Bulſt. 42. Mich. 8 Jac. : | - 

n ot take the | PI | . | 55 

Profits is repugnant and void. Arg. Cro. E. 107. pl. 1. cites 6 R. 2. Quid Juris clemat, 20. 


22. A Condition annexed to an Eſtate given is a divided Clanſe from th 


Grant, and therefore cannot fruſtrate the Grant precedent, neither in any 

thing expreſſed, nor in any thing implied, which is of its Nature in- 
_cident and inſeparable from the Thing granted; per Hobart Ch. ]. 
Hob. 170. pl. 125. Hill. 12 Jac. in Cale of Stukely v. Butler. 


2 


— 
** 


— — 


(B. a) Condition repugnant. [By Reaſon of the 


Intent. | £ 


I, IF the Condition be, that if che Obligee ſhall pay to J. S. 101. 
ſuch a Day, then the Obligation, being 1001 ſhall be void, 0- 
therwiſe not, though this was nor the Intent of the Parties, yet the 
Condition is good; for if the Obligee does not pay 10 l. the Oblt 
gation is forfeited, 39 Þ. 6. 9. b. 


Br. Condi- 2. So if the Condition be, that if tye Dbligor does nor pay to the 


tions, pl. 93. Obligee ſuch a Day 10 1. chen che Obligation, being 1001. ſhall be 
cies 8. Fb. void, this is a good Condition; and the Obligor, in an Action upon 


gation, pl. the Obligation map ſap, that he did not pay the 10 l. and ſo avoid 


42. cites the Obligation; For though the Intent Was not fo, yet becauſe the 
8. 8 -— Words were ſo, he ought to adjudge according to the Words. 39 0. 
Ars Sama, 6. 10. Cited to be adjudged, 5 


* 


2 Mod. 28 5. Hill. 29 & 30 Car. 2. C. B. the Ch. J. ſaid he doubted whether that Ce a Tar, 
——Freem. Rep 247. pl. 261. Hill. 1677, Mills v. Wright, the Condition was held abſurd, ard 
Judgment for the Plaintiff.—Sce Tit. Obligation (M) pl. 4. (N) pl. 1.—8. C. cited Arg. 11 Moc. 
a 195 


W — P 4 0 * . . - op : a 7G <*E res Wi +44 on we 8 1 
—— —— — * . . * Y 1 
2 
* * 
—— — 


bos but vas denied by Holt Ch J. to be Law.-— Ibid. 199, pl. 16. Mich. 7 Ann, 3. R. in Caſe of 
Melis v. Ferguton, 8. P. adjudg'd to be repugrant, and denied this Cate to be Law,—--z Salk, 


A „ onckition 


r 403. pl. 3. Wells v. Treguſon, d. C. adjudg'd accordingly. 
| f 8 3 2 | | Bt ; j 
: z. A made a Leaſe to B. on Condition, that if A. grants the Reverſſon & C. cited 
» then B. Call have Fee, If A. grants the Reverſion by Fine B. thall not ah pi N 
| 1 . 5 Wi . and ſays; 
E are Fee ; for the Condition is repugnant and void; Per Anderton Ch. chat We 
J. 1 Rep. 84. b. Paſch. 42 Eliz. C. B. cites 6 R. z. Quid Juris clamat Leaſe was 
9. 20. Pleſington's Caſe. | | ot a Term 
at, 5 | g Lu | a 5 | 2 | tor Years, 
ar WE and likewiſe was, that if A. died within the Term B. ſhow'd have Franktenement, and Livery of Seifin 
# was made accordingly, and the Condition was held repugzant.-———S. C. cited Pi. C. 26. a. that it 
Vas held, that inafmuch as the Condition preceded the Fraykrenement, that the Franktenement is not 
It; ut cf the Leſſor immediately. — 8 C. cited Pl. C 487 a.—Co. Litt 35S. b (r) S. P. as of a Lea e 
all tor Life, and ſays, that when the Fine transfers the Fee to the Connice, it would be abſurd and re- 
rds ME pignant ro reaſon, that the ſame Fine ſhould work an Pſtate in the Leflee ; for one Alienation cannot 
ne- velt an Eftate of one and the ſame Land in two ſcyeral Perſons at one J'ime — Perk. S. 29. S. C. 
1 & S Þ but ibid. S. 730. fays, it the Leflor had granted the Reveriion to a Stranger by Decd, the 
S Lede in fuch Cafe ſhould have Fee by the Condition, becauſe the Reverlion is not in the Grantee be- 
hat fore Attornment, and yet the Feoffor has granted the ſame, and zgainft this Grant he cannot plead Ne 
10n grants pas by the Deed ——2 Browyl. 227. Arg. cites Pleſington's Caſe as held that he ſhall not have 
: Fee, becauſe at the J ime he had only a Righttoa Term, and not a Term in Pofleſſion. — If a Man 
| mikes a Leaſe for Years upon Condition, that if the Leflor oults him within the Term he ſhall have 
* Fee; Ia tis Caſe, by the Pertyrmance of the Condition he ſhall have Fee, becauſe it is the Act and 
/ E Tor: of the Lefior hin{cIf, whereof hiniclt Mall not take Advantage; And alſo, that Eodem Inſtante 
| that the Leflor ouſts him, Eodem Inftante the Leſſce has Fee, and the Title of the Leſſee is by 
Force of the Condition, winch is pzramount the Ouſter; Per Coke, Ch. J. 8 Rep. 56. a. and lays, that 
any with this accords 6 K. 2. Quid [urls clamat 20, Ard that Poſlethon at an Inſtant is ſufficient to ſup- 
Jbl. perth Increaſe of the Fee appears 12 E. 2. J it. Voucher 205.—8. C cited Co. Liit. 217 a. 
. Condition of a Bond that e Oligee ſball not ſur the Obligation, 
is repugnant, bur a Deſeaſance by other Deed to ſuch Effect is good. 
Mo. 811. pl. 1097. cites 21 H. . the Caſe of Puſeto. . | 
the 5. A Bond was conditioned, that if F. B. the Obligor fball die without Pam 552: 
any il Iſſue, then if he, by his laſt Will, or otherwiſe in Writing, ball convey ſuch * rr _ 
a * WM 2 Q 9, | ge . 
in. Leude 70 N. B. the Obligee, then the Obligation to be void. It was ob- Kb. 


W jc-icd that this Condition was repugnant and impothble, viz. that if Obligation | 
be die without Titue, then by his laſt Will or otherwiſe he would con- ſingle, and 
ey &c. and that he cannot convey when he is dead; and of this Opi- the unc 
mon was Doderidge; bur by the other 3 Judges, the Condition being _ * 
— KK ade in Benefit ot the Obligor [Obligee] mall be conſtrued according impoſſib'e 
the Intention of the Parties, which was, that J. thould make a Con- at the Com- 
8 Veyance in his Lite by Will, or otherwiſe, of Lands ſo as they ſhould neee, 
he IE Teinain to W. and nis Heirs, in Defnult of Heirs of the Body of]. Jo. e 


1 EM a b {41d that the 
180. pl. 7. Trin. 4 Car. B. R. Eaton v. Butter. Intent ap- 


2 . 
r 


8 5 3 ; | | peared, but 
8 chat they de tied up to the Words; and that tho” the Intent is to be purſued, yet that is when the 
5 0 3 as to the Intent. But the other 3 held e contra, and gave judgment to the Plaintiff ac- 


t the 6. A Bord was condition'd fo pay 11. by 25s. per Week, and if he fail Raym 68. 
Payment at any of the Days, the Bond to be void, or otherwiſe to re- 88. 
| 1am in fill Force. The Detendant pleaded that he did not pay at one __ 
col the Days. The Court held that the Condition ſhall be taken d:/ri- becauſe the 
Z bitively reddendo ſingula ſingulis, that if he pays the 11. the Obliga- Condition is 
on ion 1H:all be void, bur it he tails to pay the 28. a Week at any of the ſenſcleß, 


2 8 eee 
* „ 
1 8 RIP: 


void Days, it (hall be in full Force; tor the Obligation ſhall not be ineffetFual ne TH =o 
8 i; . ; l | Obligation 
e the * J any Means it cau be made good, Lev. 77. Mich. 14 Car--2-Þ. R. i, in Force 


Ct 1 | wo RSS Dp Sid. 105. pl. 
4. 8 C. adjudged after Adviſement ſeveral Terms that the Obligation was ſingle, and the Condition 
repuprarit and void. 8. C. cited 2 Med. 285, ard S. P. adjudged accordingly. - Hill. 29 


Lav. 1 & 30 Car. 2. Wells v. Wright, 


, ard * „ 
Mod = FT 5 The 


19% We 


33 
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108 Dondlition. 
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— 


Eſtate, or let the Land to others, this is good, and yet the Grant or 
Leaſe ſhould be law ful. Co. Litt. 223. b. | Ls 

Litt S. 220. 18. It one grant a Rent- charge wich a Proviſo, that neither the ſaid 
Co. Litt. 146. Grant, nor any thing therein contained, ſhall charge his Perſon with 1 
Writ of Annuity, by ſuch Provifo the Land only is charged; and tho 
there be 2 Negatives in ſuch Proviſo; yet they thall not make an Afir. 
mative againſt the manifeſt Intent ot the Party. Hawk. Co. Litt. 219. 
Co Litt 146. 19. But a Proviſo that would take away the whole Effet# of the rant, 
m as it one grant a Rent out of Land in which he bas nothing, provided that 

5 it thall not charge his Perſon, is void. Hawk. Co. Litt. 2199. 
Co. Litt 146. 20. So is a Proviſo that is repugnant to the expreſs Words of the Gran, 
* hg cat As where one grants a Rent-charge out of Land, provided that ir thall 
Curim 3 nor charge the Land, and where a Proviſo is good ar firſt, and after wards 
6 Rep. 41. b. it happens that the Grantee, or his Executors, can have no other Reme. 
S P. per dy but that which was reſtrained, they ſhall have it not withſtandin 

Dae os Dock Reſtraint ; As if A. grant a Rent to B. tor Lite, with a Proviſo that 
pi. 7 Litec it ſhall not charge his Perſon, yet B.'s Executors thall have an Action 


this Caſe and of Debt for the Arrears during B.'s Life. Hawk. Co. Litt. 219, 220. 
fays, that he | 


| ſuppoſes it was put in the Book as at Common Law, for the Executors of ſuch Tenant for Life may at 
this Day diſtrain by 32 H 8. cap. 37. | | 


Leaf: for2 21. If Land is given to A. and B. provided that B. ſhall not take an 

Years, Pro- of the Profits, this Proviſo is void and repugnant ; per Yelverton J. Obi. 
viſo, that : | 

| Leff-e hall ter. Bulſt. 42. Mich. 8 Jac. | 
not take the | 


Profits is repugnant and void. Arg. Cro. E. 104. pl. 1. cites 6 R. 2. Quid Juris clemat, 20. 


22. A Condition annexed to an Eſtate given is a divided Clauſe from the 
Grant, and therefore caundt fruſtrate the Grant precedent, neither in any 
thing expreſſed, nor in any thing implied, which is of its Nature in- 
cident and inſeparable from the Thing granted; per Hobart Ch. J. 
Hob. 170. pl. 125. Hill. 12 Jac. in Cale of Stukely v. Butler. 


— — 


* 
— 


(B. a) Condition repugnant. [By Reaſon of the 
. meas] on nh 


I. If the Condition be, that if rhe Obligee ſhall pay to J. S. 101. 
„ ſuch a Day, chen the Obligation, being 1001 ſhall be void, - 
therwiſe not, though this was nor the Intent of the Parties, yet the 
Condition is good ; for if the Obligee does not pay 10 l. the Oli: 
gatton is forfeited, 39 H. 6. 9. b. 
Br. Condi- 2. So if the Condition be, that if the Dbligor does not pay to the 
tions, pl. 98. Obligee ſuch a Day 10 1. chen the Obligation, be ing 1001. ſhall be 
cis 6. En void, this is a good Condition; and the Obligor, in an Action upon 
cation, pl. the Obligation may ſay, that he did not pay the 10 l. and ſo avoid 
42. cites the Obligation; For though the Intent was not fo, yet becauſe the 
8. C. rz Words were ſo, he ought to adjudge according to the Words. 39 H. 
Jig Sund. 6. 20. Cited to be adjudged. : 
„ 1 | i | : e 
Hi 20 Car. 2. C. B. the Ch. J. ſaid he doubted whether that Caſe was Lav. 
» Mo, 895. _- XP 261. Tull. 1677. Mills J Wright, the Condition was held abſurd, ard 
Judgment tor the Plaintiff.—— See Tit. Obligation (M) pl. 4 (N) pl. 1 —8. C. cited Arg. 11 8 
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” Vernen v. Allop. 


| non was Doderidge; but by the other 3 Judges, the Condition being 


— — 4 . „„ 


109 


Condition. 


4 . but was denied by Holt Ch J. to be Law.-— Ibid. 199. pl. 16. Mich. 7 Ann. B. R. in Caſe of 


Wells e. Ferguton, 8. P. adjudg'd to be repugrant, and denied this Cale to be Law,—--z Salk, 


| 403. pl. 3. Wells v. Treguſon, &. C adjuag'd accordingly. 


3. A. made a Leaſe to B. on Condition, that if A. grants the Reverſion S. C. cited 


en B. ſhall have Fee, If A. grants the Rever/ton by Fine B. thall not D. 209. a. pl. 
have Fee; for the Condition is repugnant and void; Per Anderſon Ch. 


21. and ſays; 
that the 


| |. 1 Rep. 84. b. Paſch. 42 Eliz. C. B. cites 6 R. 2, Quid Juris clamat Leaſe was 
q 20. P leſington's Caſe. | | EST, | | | of a Term 
for Years, 


and likewiſe was, that if A. died within the Term B. ſhou'd have Franktenement, and Livery of Seifin 
as made accordingly, and the Condition was held repugzant.-———S. C. cited Pl. C. 26. a. that it 
Vas bold, that inaſmuch as the Condition preceded the Franktenement, that the Franktenement is not 
E cut of the Leſſor immediately. — 8 C. cited Pl. C 487 a.—Co. Litt 378. b (r) S. P. as of a Leae 


I Q * 2 / , f ; — 
tor Life, and ſays, that when the Fine transfers the Fee to the Conuſee, it would be abſurd and re- 


bis puonant to rcaſon, that the ſame Fine Mould work an Ffate in the Leflce ; for one Alienation cannot 
# volt an Eſtate of one and the ſame Land in two ſeveral Perſons at one Time — Perk. S. -29.S. C. 
& SP but ibid. S. 730. ſays, it the Leffor had granted the Reveriion to a Stranger by Deed, the 
& Leſſee in ſuch Caſe ſhould have Fee by the Condition, becauſe the Reverſion is not in the Grantee be- 
| fore Attorpment, and yer the Feoffor has granted the ſame, and z gaigſt this Grant he cannot plead Ne 


grantà pas by the Deed ——2 Brownl. 227. Arg. cites Plefington's Caſe as held that he ſhall not have 


Fee, becauſe at the J ime he had only a Right toa Term, and not a Term in Poſſeſſion. — If a Man 


| makes a Leaſe for Years upon Condition, that if the Leflor oults him within the Term he ſhall have 


Fee; In ts Caſe, by the Performance of the Condition he ſhall have Fee, becauſe it is the Act and 
Tort of the Leflor himfelf, whereof himfelf ſhall not take Advantage; And alſo, that Eodem Inſtante 


that the Leflor ouſts him, Eodem Inftante the Leſſee has Fee, and the Title of the Leſſee is by 
| Force of the: Condition, which is paramount the Ouſter; Per Coke, Ch. J. 8 Rep. 56. a. and ſays, that 


with this accords 6 R. 2. Quid Juris clamat 20. Ard that Poſſeſſion at an Inſtant is ſufficient to ſup- 
pelt the Increaſe of the Fee appears 12 E. 2. Hit. Voucher 265.—5. C cited Co. Liit. 21 a. 


3. Condition of a Bond that tbe Obligce ſhall not ſur the Obligation, 
is repugnant, but a Detealance by other Deed to ſuch Effect is good. 
Mo. 811. pl. 1097). cites 21 H. . the Cafe of Puſeto. 5 = 
5. A Bond was conditioned, that if JF. B. the Obligor ſhall die without Palm Sa. 


Ie, then if be, by his laſt Will, or otherwiſe in Writing, ſball convey ſuch 5 Pr | 266 
| Lands to V. B. the Obligee, then the Obligation to be void. It was ob- Bel . 


— * 


jected that this Condition was repugnant and impoſſible, viz. that if Obligation 


| he die without 1ilue, then by his lait Will or otherwiſe he would con- ſingle, and 


vey &c. and that he cannot convey when he is dead; and of this Opi- 3 
repug- 
nant and 


made in Benefit ot the Obligor [Obligee] 1hall be conſtrued according impoſſib'e 


W «0 rhe Intention of the Parties, which was, that J. ſhould make a Con- at the Com- 
$ vevance in his Lite by Will, or otherwiſe, of Lands fo as they ſhould TI e's 
g remain to W. and his Heirs, in Default of Heirs of the Body of J. Jo. $0 Hh tha 


180. pl. 7. Trin. 4 Car. B. R. Eaton v. Butter. e Intent ap- 


e | 55 peared, but 

| thar they e tied up to the Words; and that tho* the Intent is to be purſued, yet that is when the 
Words gad us to the Intent. But the other 3 held e contra, and gave Judgment to the Plaintiff ac- 

cordinglv. = | | . hows : 


6. A Bord was condition'd to pay ij J. by 2s. per Week, and if he fail Raym 68. 
of Payment at any ot the Days, the Bond to be void, or otherwiſe to re- §. C. ad- 


ment 3 judged f 
man in full Force. The Detendant pleaded that he did not pay at one . | 


| of the Days. The Court held that the Condition ſhall be taken d:fri- becauſe the 


butively reddendo ſingula ſingulis, that if he pays the 11. the Obliga- Condition is 


5 tion thall be void, but if he tails to pay the 28. a Week at any of the ſenſcleſs, 


Days, it ſhall be in full Force; for the Obligation ſhall not be ineffetFual een 5 

it ly any Means it can be made good, Lev. 77. Mich. 14 Car. 2. B. R. js in Force 

| | rs e e 

: | | | | | Sid. 105. pl. 

14. S C.adjudged after Adviſement ſeveral Terms that the Obligation was ſingle, and the Condition 

repuprart and void. —— S. C. cited 2 Med. 285. ard S. P. adjudged accordingly. Hill. 29 
& 30 Car. 2. Wells v. Wright. 5 N | : Os. 
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110 Condition. 
Sid. 456. 7. The Condition of a SHeriſ's Boad was, that if the Defendant 2. 
C pear &c. ſuch a Day in B. R. &c. then the Condition to be void, when i; BY 
N ſhould be, then this Ov/igation to be void, for 11 the Detendant had ap. 
the Plaintiff, pear'd, yer the Condition is ſtill void; and if ſo, then the Bond is fin. 
Nifi.— Mod ple and without a Condition, u heicas the Statute 23 H. 6. 10. expreſſy Þ* 
5 5. Pl 175 require that there ſhall be a Condition, therefore this Bond is againt“ 
via Gaz the Statute; but adjudged that 7zheſe abſurd Words at the End ot the 
B R. Ma- Condition ſhall not be regarded any more than it they had been omitted, 
leverer v. and the Senſe ſhall be taken as it the Words had been, Then this Obli. 7 
Redſhaw. ovation ſhall be void; and therefore the Addition of nſeleſs and imperti. | N 
eng nent Words fhall not hurt the Bond and Condition, which were pertec 8 


Vent. before. 2 Sand. 78. Paſch. 22 Car. 2. Maleverer v. Hawkesby. 
„ - | Ho 
but S. P. does not appear. 
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2 Keb. 625. pl. 24. S. C. adjudged for the Plaintiff. 


8. Debt on a Bond was brought again/# the Heir of the Obligor, and FR 
the Declaration was right, as it the Bond had been without Miſtake; 
the Detendant prayed Oyer of the Bond, and pleaded Non eſt Factun, 
which was found tor the Plaintiff, Selby, Serjeant for Detendant, mo- 
ved in Arreſt of Judgment, becauſe he 1aid it appeared that the Heir * 

was not bound; the Bond run thus, Noverint Uni verſi per Præſentes - 
13 Nokes tener & firmit' Obligar' Fohanni Stiles in Cent Libs 
egal* Monet' &c. Solvend prædict' Cent” Libras eidem Fohanni Noe, 
ad quam quidem ſolution” obligo me Heredes &c. and ſo the Heirs being 
bound to that void Payment, the Bond mult be void as to them; but tot.. 
_ Cur. held the contrary, and ſaid, that the Solvend” being to the Obligr 
himſelf was abſurd, and therefore void, and to be rejected, and that tie 
Obligation Was to be conſidered without the Sclvend', and then it runs thus, 
Noverint Univerſi per preſent? me Johannem Nokes tener' & firmi' 
Obligar' Johanni Stiles in Cent'Libr? ad quam quidem ſolution? obligo ne 
Heredes &c. which certainly binds the Heir; for the firſt Words, Tener' 7 
& firmit' Obligar' in Cent” Libris, imply a Sol vend', tor it the Obligor be 
not oblig*d to pay, the Word (obliged) would ſignify nothing at all; 
and it was agreed on both Sides, that the firſt Words were ſufficient to 
bind the Obligor and his Executors, therefore Ad quam quidem Solu- Þ# 
tion* &c. were adjudg'd to refer to the legal Solvend' implied in the fit! 
Words, and therefore good, and Judgment per Quer. MS. Rep. Mich, 
12 Anne, C. B. „„ ons F 


For more of Conditions repugnant, See Tit. Grant (R. 14), 
(H. a. 10), Tit. Obligation (M) pl. 5. (R) &c. Tit. Reſerva- 
tion (B. 2) and (T) per totum, and other proper Titles. 


he Bo 


— 


— 


(C. a) What ſhall be faid a Condition 22pſſible. 


Br. Conditi- 1. T d Woman makes a Feoffinent to a Man that is married tu and 
ons, pl. 119. ther, upon Condition that he ſhall marry her, thts ts a good 


cies3.C— Condition; for the nelle may die, then he may marry her. 4 A. 
dle, F. 1. 13. adjudged by Admittance ; but Quzre | 
oe pl. 202. cites 8. C & F. N. B. 205 —F. N. B 205. (H) cites S C. 


WS . : 
* -< * 
* & rey 
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Condition. 111 


a. 2. Tf the Condition of an Obligation be that the Obligor ſhall aſ- 
wit ſign to the Obligee a Commiſſion ot Bankruptcy, this 18 an impolüble 
a- Condition, and therefore void, and the Obligation ſingle; tor it is 
n. impolſible to aſſign the Commiſſion, Mich. 14. Car. B. R. be- 
el tween Street and Oaniel; adzudged per Cur, upon a Demurrer. 


en 2 (D. a) What ſhall be ſaid a Condition impoſſible and x 4:9. 
=_ void, and what not. ; NV 


1. IF the Condition be quod deber pluere Cras ; This is a good 
Condition; for tho' the Obltgor is not certain thereof, yet if he 

will take this upon himſelf, and run the Þazard thereof, he may at 

his Peril, for this is not impoſſible of itſelf, 22 E. 4. 26. | 

2. So for the ſame Reaſon, if the Condition be, That the Pope 
ſhall be at Weſtminſter To-morrow ; this is a good Condition. 22 
E. 4 26. DE | | 3 | | 

3. Ik the Condition be, Thar the Obligor ſhall go from the Church see (k. a) 
of Sc. Peters in Weſtminſter to the Church of St. Peters in Rome with- pl. 3. and 
in 3 Hours, this is impoſſible and void. Co. Litt. 206. b. de Note. 

4. If by the Condition a Thing is to be done within a Franchiſe, As in Wales 
this is a good Condition, for it may be tried here. Contra 10 Y 6. 22 Raue 
14. B. Curia. „ | Cinque Ports 

SD „ . | | where the 
Kings Writ does not run, the Conditions is void, becauſe it cannot be tried, and this is where the O- 
pligation is ſued at the Common Law. Br. Condition, pl 196. cites 10 H. 6. 19—— Br. Trial, pl. 144. 
cites 8. C. but Brooke ſays this is only the ſaying of the Court as to the Condition. | 


s. Lo] Jfby the Condition a Thing ts to be done beyond Sea, this Contra per 
is a good Condition, tor it may be tried here. Contra 21. E. 4 en we 
10. Quære 4 I), 6.23; 6. = 2 | 7 is void; for it 
ey 7 No | . . | is not triable 
in England, and therefore in effect impoſſible. Br. Obligation, pl. 40. cites 21 E. 4. 10. As if it 
be to pay Money, or the like, the Deed is ſingle and the Condition is void, becauſe it cannot be tried 
in England; and where a Man pleads a Plea triable beyond Sea it is no Plea, and the other may de- 
mur. Br. Condition, pl. 140. cites 21 E 4. Per Brian, Ch. J. and ibid. pl. 172. cites 21 E. 4. 36. per 
ES Vaviſor. The Condition is void, and this is where the Obligation is ſued at the Common Law. 
Br. Condition, pl. 196. cites 10 H. 6. 14.— f a Man be bound in an Obligation to pay 10 J. to the Obli- 
3 gee at Paris beyond Sea at a certain Day, if the Obligor pays at another Place and the ſame Day in Eng- 
), land, and the other accepts it, this is good clearly; quod nota. Br. Conditions, pl. 206. cites 38 H. 8. 
a- — ut per Brian, it a Man be bound in 201. to pay 101. at Bourdeaux, the Plaintiff may declare upon all 
*: the Deed; but if the Defendant pleads Payment at Bourdeaux, extra Regnum, the Plaintiff ſhall be barr'd, 
> bdccauſe it is Part of the Plaintiff's Count. Br. ibid. | | | 


— 6. Ik the Condition be to ſave harmleſs the Obligee againſt a Br. Conditi- 
Stranger from an Obligation, in which the Obligee fᷣſtood bound to the 3 1 
O bligor this is a good Condition; for tho by no Poſſibility the 4. 54. con- 
2 Stranger could have any thing to do with it, pet if he ſaves him tra, per Col- 
> Harmleſs againſt him, tis within the Condition, for it may be that love, Choke 
be has ſome Fear of Damage by him. Contra 2: E. 4. 53. b. but #3; tor 
ano⸗ 15 Quere. | | | | | | MB | the Stranoer 
(000 þ N | 
ö All. 15 


8 has nothing to 
| | | RY N 8 3 | do cbith the 
Debt by Obligation which is between the Oblicor and Obligee, and ſo the Condition impoſſible and void; and 
Bon the Obligation is ſingle. This is miſprinted ; for it ſhould be as in the Roll (53. b.) 
[pl. 21.] | 5 | „ | SER | 


: 7. If a Man pleads Defeaſance in Debt upon an Obligation of a Thing 

0 be done beyond Sea, which cannot be tried here, or in two Counties, as 

in Lcndon and Wiltſhire, where the one cannct join with the cther, eh pr 
5 N : ria 
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Trial canuot be had, this is void, and the Obligation is lingle. Br. De— 
feaſance, pl. 13. cites 22 E. 4. 2. | 


— — 
" . — —— 


(k. a) Condition impoſſible. The Ehect of a Conditi. 


on impoſſible at the making thereof. 


Br Conditi- 1. JF the Condition of an Obligation of Feollment be impoſſüble 
ons, pl. 155. at the making thereof, this is a void Condition; bur the Obli— 


-Ites 8. C. - : g 'S 
And in tuch gation Or Feolkment is nor void, but ſingle, 14 E. 4. 3. Co. Lit. 
Caſe the 206. becauſe the Condition is ſubſequent. | 

E ſtate is ab- fo Ss 5 SY 

ſolute; As if the Condition be to go to Rome from Weſtminſter in 3 Hours. Co. Litt. 206. b. 
S. P per Markham. Br. Conditions, pl. 55. cites 19 H. 6 67, 3, 6. —8. P. Hut it the Condition be 
to do any thing againſt Law, as to kill a Man, and the like, there the one and the other are void. Bur 


if the Condition be poſſible at the Time of the making, as to infcoff I S. and this becomes impoſſible at. 


ter by the Act of God, or of J. S. or if J. 8 dies or enters into Religion by the Day, there the Obli— 
gation is ſaved by the Condition. Br. Obligation, pl. 45. cites 2 E. 4. 2. 


If a Gon- 2 Bur if the Condition Precedent be impoſſible at the mat! ni there 
ie pre-. ok, there all is vold, becaule nothing palſes before che Condition! 


cedent be im- 


poſſible, tlie performed. Co. Litt. 20. b. 206. a. | : 


" Eftare, In- 3. As If d Man leaſes for Lite upon Condition, that it he goes 


tereſt, or from the Church of St. Peter's in Weitminiter, to the Church of St. 
dee irie Peter's in Rome, within three Hours, tg have a Fee, which ts impol⸗ 
bur a Con-. lible, yet becauſe it is precedent na Fee can accrue. Co. Litt. 
ee e 206. b. 1 5 | | <6 
ſequent is © 


another Conſideration ; per Holt Ch. J. in delivering the Optaton of the Court. 2 Ld. Raym. Rep. 


766. Paſch. 1 Ann. in Cale of Feltham v. Cud worth. 


4. Where a Man is bound to do one Thing or another, and the one 
is poſſible, and the other impqſille, he ought to perform that which is 
pothible. Br. Conditions, pl. 47. cites 21 E. 3. 29. 

F. Ir is agreed that where a Man binds himſelf by Covenant to a 
Thing impoſſible the Covenant is void; brit it it be to do a Thing within 


the Power of Man, then e contra. Br. Covenant, pl. 4. cites 40 E. 3. F. 


Pitrh. Obi. 6. A. is bound to B. in an Obligation conditioned 70 fand to the Ar- 


gation, pl. 1). bitremeut of C. ſo that it be made before 15 Mich. and that the Obligor 
cires Mich. ſhall have Notice of it 14 Days betore 15 Mich. to attend the aid 
17 H 6. 8. C. Arbitrement; and the 15 Mich. is 14 Days. before the Date of the ſaid 

DOD Obligation, and fo the Notice is impoſſible to be performed, this Obli- 


gation is good, and the Condition void; adjudged in the Exchequer 


Chamber. Jenk. 116. pl. 3. el „ 
J. Obligation with Condition impoſſible is as well void as where the 


ditions, pl. 150. cites 8 E. 4. 12, 123. 
| the Commencement, and when it is poſſible at the Commencement, 4 
made impoſſible after; for an 1mpollible Condition ſhall be ſaid void, and 
the Grant good. And where the Condition was pothble, and became 
1mpolhible atcer, there it is ſingle allo; As where an Annuity is granted 
by R. Prior of S. till che Plaintiff be promoted by R. this is a Condi- 
tion; but if R. dies before Promotion, now the Grant is lingle, tor the 
Tender of the Succetlor is not good; Contra if it had been granted by 
Name of Prior witbout Name ot Baptiſm. Br, Conditions, pl. 69. cites 
FFF e ee 
9. Where 


Condition is againſt Law; Per Markham and Danby Ch. J. Br. Con- 


8. There is zo Diverſitiy where the Thing or Condition is impoſſible at 
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cel of the Duty contained in the Obligation. Arg. 2 Show. 143. pl. 119. 


| But note, the Defendant did not plead the Statute 23 H. 6. for had he 
= pleaded Obligation without Condition or Conſideration impoſſible, which 


" \ 


" f . 


Condition. 413 


—— 


* 


. Where a Deed has Covenants, partly pofeble, aud partly impoſſible, it But in the 
is good tor the poſſible ones, and void for the other. Br. Faits, pl. 35. Caſe a 
cites 14 H. 8. 25. per Pollard. | | 15 510 
| void ; per Brudenell. Ibid. 


to. A Bond was conditioned for /uftaining and maintaining an Hoſe 2. Le. 189. 
Oc. in ſufficient Repairs, and ſo to leave it at the End of the Term; at the Pied“ ; 
Tine of the Entry into the Bond, the Timber of Part thereof was ſo rotten, Elia. BR. 
that it was impoſſible to ſuſtain and maintain it in Repairs; yet the Ob- the S. C. the 
ligation is good, chough the Condition was impoſſible; adjudg'd. Sav. e 


96. pl. 177. Trin. 31 Eliz. Wood v. Avery. 3 


Kitchen was ſo ruinous at the Time of the Demiſe, that he could not maintain or repair it, and there- 
fore he took it down, and rebuilt it again, in ſo ſhort a Time as he could poſſibly, in the ſame Place, fo 
large, and ſo ſufficient in Breadth, Length, and Heigth, as the other Kitchen was; and that the ſaid 
Kitchen, all Times after the re-edifying of it, he had ſuſtained and maintained, and well repaired, and 
demanced Judgment &c. Upon which Plea the Plaintiff did demur in Law; and by the Court, the 
Plea were a good Plea if it were in an Action of Waſte, but here, where he has by his own Act tied 
himſelf to an Inconvenience, he ought at his Peril to provide for it, and here it was ſaid, that if the 
Condition be impoſſible the Bond is ſingle; Contrary where a Man is charged by an Act in Law. 


11. A Condition altogether impoſſible is void. Cro. E. 580. pl. 14. , if Tam 


_ . 22 t | bound to 
Mich. 42 & 43 Eliz. B. R. in Cale of Wigly v. Blackwall. hel be. 
fore Eaſter) him that comes firſt to Paul's on Michaelmas Day next it is void, becauſe it is impoſſible. 


* 


Per Popham, Goldsb. 188. pl. 132. Hill. 43 Eliz. | 


12 Condition to pay Money at a Day paſt makes the Obligation ſin- 12 138. 


f S. C. in toti- 
gle. Brownl. 104. Mich. 6 ſac. Green v. Eaden. " dew verbia 


13. In Debt upon Bond, condition'd to pay Money on the 31/} Day of Lat. 152 


September, whereas there are not ſo many Days in the Month ; the De- ROO y: 


tendant pleaded Solvir ad Diem, and found for the Plaintiff ; it was . 


moved in Arreſt of Judgment, that the Condition was impoſſible; fed jngly.—— 
per Curiam, the Condition being impoſſible, he Money is due preſently. Noy 85. 


Jo. 140. pl. 6. Trin. 2 Car. B. R. Jiggon v. Purchaſe. _ Giggham v. 


Purchaſe, 
S. C. held that it is payable preſently, and Judgment for the Plaintiff. ——— Cro. C. 438, pl. 9, Trin. 
3 Car. in Cam Scacc. Purcaſe v. Jegon, S. C. and Judgment affirmed ——Het. 175. Trin. 4 Car. 
S. P. in Caſe of Goſſe v. Brown. | | „„ | 


14. If a Man is bound to do à collateral AF, and that Matter becomes Palm. 516. 
impoſſible atrerwards, it is void; but not fo where the Condition is Par- 4 * 
8 . 
Mich. 32 Car. 2. „ 3 3 
15. A Bond to the Sheriff to appear at a Day certain, where there is no The * 
ſuch Day, is a Condition impoſſible at the Time of making the Bond, Pt 2008 


and therefore the Obligation is /ingle; and Judgment for the Plaintiff: pow, | 


is all one, it had been void by the Statute. 3 Lev. 74, 15. Mich. 
34 Car. 2. C. B. Graham v. Crawſhaw. . . 
16. It one binds himſelf in a Bond 7o go to a Place not in Being, or to do 
other impoſſible thing, the Obligation is ſingle ; and here the Caſe was, 
one laid a Wager that he would walk in ſuch a Time to High-Park Cor- 
ner, and the Place being Hyde-Park Corner, and no ſuch Place as High- 
Park Corner, he loſt his Wager. Per Cur. 12 Mod. 418. Mich. 12 W. 3. 
Wall v. Grover. 5 5 
17. Sci. Fa. againſt the Bail, reciting a Recognizance taken in the Reign 


of the late K ing Wm. wherein the Condition was, that the Defendant ſhould 
render himſelf to the Priſon of the Marſhalſea Dominæ Reginæ nunc. It 
| | | CG | 


g Was 


_ 7 


—— —— CTY 


gs. 
| 
| 


44 1 Condition. 
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— 


was argued that the Condition is impoſſible, and conſequently the Re. 
cognizance fingle. Per Holt Ch. J. where the Condition is under. 
written or indorſed, there that is only void, and the Obligation ſingle; 
but here the Condition is Part of the Lien itſeif, and incorporated with it, 
there, if rhe Condition is impoſſible, the Obligation is void; and the 
Court inclining that it was ill, the Plaintiff for his own Expedition, 
pray'd that his Writ might be abated. 1 Salk. 12. pl. 4. Trin. 2 Ann, 
B. R. Pullerton v. Agnew. | 


— IS 


(F. a) What Perſons may perform it. 


(T)pl.12 S. 1, FF A. and B. levp a Fine to the Uſe of A. in Fee, if B. does not 
3 n 8. pay 108. at Michaelmas after, und that if he doth then pay the 
88 2 1 10 8. that chen it ſhall be to the Uſe of A. per Life, and after to B in 
is upon the Fee, and after B. dies before Michaelmas; it ſeems the Heir of B. 
Point of No- may Pay the 10 8. for this is not more perſonal, being the Payment 
B of Maney, than in the Caſe of Litt. upon a Mortgage, Tr. 14. 
339. pl. 12. Car, B. K. between Spring and Sir Jiu Ceſar Faſter of the Rolls, 
S. C. accord- il a Mrit of Error upon a Judgment in a Quare Impedit. The 
ivgly—— Courr divided on this Point, ſcilicet, Croke and Jones inclined 
Vm. 103. to that it was not perional, but the Heir mighr periorm it; but 


110. and 115. A2 | 

to near the Brampſton + Berkely e contra. 

End of Fol. | 9 e : | 

120. Mich. & Hill. 22 Jac. Cowper v Edgar, S. C. argued by the Serjeants, but no judgment. 

Payment of a ſmall trifiing Sum may be conſidered rather as a Ceremony than a valuable Co fideration, 

per Parker C. and he ſaid, that he took this to be the Ground upon which the 2 Judges went, who in 

the Caſe of Spring v. Cæſar held the Payment of 101. to be a perſonal Act; for when the Sum comes 

to be conſiderable, as 5o0ol & the Payment of it is never efteemed a perſonal Act. 10 Mod. 424. in 
Caſe of Marks v. Marks. And he ſaid, that this appears throughout +. Rep. in Eng le fields 

Caſe,—— Chan. Prec. 486. S. C. but S. P. does not appear. | Nh | 


2. Feoffment in Fee upon Condition to be void if theFeeffor pays ſo much to the 
Feoffee, and the Feoffor dies before Payment, his Heir cannot pay it, becauſe 
the Time of Payment is paſt; for the Condition being general, if the 
Feoffor pays &c. it is as much as to ſay, It the Feoffor during his Lite 
pays &c. Litt. S. 337. . 5 
3. But when a Day of Payment is limited, and the Fear dies before 
the Day, his Heir may tender the Money, becauſe the Time of Pay ment 
was not paſt by the Death of the Feoffor. Litt. S. 33). | 


And fo may A te ay. 

his Admini- Perſon of their Teſtator. Litt. S. 337. 

ſcrators, ane | „ 3 | | | 

if there be neither Executor nor Adminiſtrator, the Ordinary may do the ſame. Co. Litt, 209. a. 


5. If a Man Mortgages his Land to W. upon Condition that if the Mort. 
gagor & F. H. pay 20 Shillings at ſuch a Day to the Morgagee, that hen 
he ſhall re-enter. The Morgagor dies before the Day. F. S. pays the Money 
to the Mortgagee. This is a good Pertormance ot the Condition, and yer 
the Letter ot the Condition is not perlormed. But if the Moro agor had 
been alive at the Day, and he would not pay the Money, bur 1<1uſed to 


pay the ſame, and J. S. alone had tendred the Money, the Mortgagee 


might have retuſed it. Co. Litt 219. b. „ 
6. But in the former Caſe, albeit the Mortgagor be dead, yet the Aci 
of God ſhall not diſable F. O. to pay the Morey, tor thereby the Mortga- 


gee 


4. And it ſeems, that ſo may his Executors, becauſe chey repreſent the 


Condition. ; 115 


— 85 — 


e- gee receives no Prejudice; and ſo it is in that Caſe, if F. S. had died be- 
„ere the Dar, the Morgagor might have paid ic. Co. Lit. 2 19. b. 
e; F 7. It A. infeoff's D. bis 24 Son upon Condition, that if he pay Soo l. to 
D. then E. his 3d Son fbould have Fee, This is a Condition, the Right, 
he Bl of pertorming which, deſcends to the Heir of A. and he may take Ad- 
| vantage of it; for the Limitation ot the Fee over to E. is void by a Par- 
m. ME cicular Maxim of the Common Law, which will not allow a Fee to be 
limited upon a Fee, or by that other Maxim by which a Stranger cannot 
tate Advantage of a Condition; per Parker C. 10 Mod. 423. Mich. 5 Geo. 
W in Canc. in Caſe of Marks v. Marks. N 55 


— 8. If a Leaſe is made 10 2, with Condition to have Fee, and the one 2 Brownl. 
gies, the Survivor may perform the Condition and have the Fee; but if 251. S. P. | 
the tame Jointenants have made Partition the Condition is deſtroyed per Coke | 
: | 3 : ae” | | . 3 Ch. J. ſays it | 
W becauſe che Eſtate in Fee ought to increaſe to them jointly and not in ſe- i; agreed by — 
eralty; per Coke Ch. J. 8 Rep. 75. b. 76. a. Trin. 7 Jac. in Lord 12 Aff 5. | 
— Ef Stattord's Cale. 4 becauſe the | 
ot 5 = | Privity re- | 
be | mains, and the Eſtate alſo in Subſtance, | 
in Bo 
5. 9. Deviſe of Lands 1 his Daughter and her Heirs, at her Age of 18, Hurt. 36. | 
nt sa that his Wife ſhall take the Profits in the mean time, provided ſhe keeps Nn . 
z. e Date hter at School &c. The Widow marries again and dies, the Dang h. dig iy | 
S, Mz not bang 18. Ad judg'd that this was a plain Term given to the Wife and that © | 
he tor her own Uſe, which accrues to the Husband, and the keeping and here was no | 
co ME educating the Daughter is not of ſuch a particular Privity but that it 3 | 
Ut may be pertormed eflectually by another. Hob. 285. pl. 370. Trin. 17 for it is tlie | 
W Jac. Balder v. Blackborne., 1 N =, AR of God. | 
: 3 | | 5 and therefore 
— Judgment for the Plaintiff. —Brownl. 79. S. C. adjudged for the Plaintiff. | 
2n, | . | 05 . 
„ 10. Deviſe of Lands to his Wiſe for Life, and after her Death to D. Tho! it be 


in his 3d Son and his Heirs, provided, that if C. the ſecond Son do within 3 ma free Y 
d's WW Months after my Wife's Death pay to D. his Executors &c. oo. then the þ pw mn 


W Lands to come 70 C. and his Heirs, C. died, living the Wife. The C and bis 
= Heir of C. may pay the Money, and ſhall have the Eſtate conveyed to Heirs, yet 


„r him. Paſch. 1718. Ch. Prec. 486. Markes v. Markes din Mi: 
ife = | take in the Will, which is a Conveyance that the Law ſuppoſes to be made whena Man is Inops Goncillii, 
he WT and therefore favoured greatly; Per Parker C. 10 Mod, 422. S. C 

ne (8. a) To whom it may be perſormed. oh 


1. IF a Ban makes a Feoſſment in Fee upon Condition that if he Cro. E 333. 
I pays 1001. to the Heirs, Executors, or Adminiſtrators of the Feot- F. 4. 5 C 


t- lee, within a Pear afcer his Oeath, that then it ſhall be lawful for barb - 


en hin to re-enter, and after the Feotiee makes a Feotfment to J. D. the Pay- 

10 | and dies, and the Feoffor pays the Money to the Heir of the Feoffee, ment ro the 
et this is a good Performance of the Condition; for the Heir is ee 
ad within the expreſs Words of the Condition. Mich. 37, 38 Elis. „as no 
to B. R. between Goode and Wiar telolb d Co. 5. 96. Same Cale. Pertorm- 
ee 2. And in this Caſe if the Money had been paid co the Athgnee, it ance — 

| had been no Performance of the Condition, becauſe the Afitgnee ts No. os. 


, ä 1989. 
on named. Co. 5. Goodale 97. 8.C. & 

a- | | | | 5 ED | 8. FP. ad- 
ce Med, —— Gculdsb. 1 76. Pl. 111. S. C. Fenner thought that no Payment ought to be made to the 


Heir; 


D 
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Heir; but Gau dy and Clench e contra.——Poph. 99, 100. 8 C. all agreed that notwithſtanding the 


116 Condition. 


. 


* 


Gy 


Feoftment made over by the Father, the Money might have been paid to the Heir to perform the Coz. 
dition, if it had been truly paid and without Covin; but by Popham and Clench, if a Feoffment ig 
be made to one, upon Condition of Payment of Money to the Feottee, his Heirs or Aſſigns, and the 
Feoffce makes a Feoffment over, and dies, the Money ought to be paid to the Feottee, who is the Af. 
ſignee, and not to the Heir, for there (Heir) is not named but in reſpect ot the Inheritance which 
m'ght be in him, but here he is named as a mere Stranger to it. . | 
A. gives to B. ſblvend' to ſuch Perſon as he ſhall appoint ; if B. appoints one, Payment to him i; 
Payment to B; but if B appoint none; it ſhall be paid to him. 6 Mod 228. : 

Where the Feoffor has any Reverſion remaining in him, the Payment muſt be ro himſelf; but 
where he departs with his intire Fee, as Feoffment in Fee, Gift in Tail, or Leaſe for Life, Remaind:r 
over in Fee there, Leflee for Lite, or Donee in Tal, is Aſſignee. 5 Rep. 97. a. Goodalc's Cale, 


3. Feoffment on Condition to pay to the Feoffee, his Executors, or 
Aſſigns, within three Vears, and then Feoffor his Heirs &c. to re-enter, 
The Feoffee has 2 Sons, Infants, whom he makes Executors, and dies 
before the Day. J. S. is made Adminiſtrator during Minority; *tis moſt 
ſure tor A. to pay the Mo to the Executors, for the Adminiſtrator 
during Minority is hut as Bailiff or Receiver to the Executors, and 
Payment to one of them is good. 3 Le. 103. pl. 151. Paſch. 26 Elis. 

C. B. Anon. | | 
4. If a Man makes a Feoffment in Fee, by way of Mortgage, upon 
Condition 70 be void upon Payment of the Money by the Feoffor at a Day, 
it the Feoffee dies before the Day, the Money thall be paid to the Execu- 
tors, and not to the Heirs of the Feoffee; becauſe it thall be intended 
the Eſtate was made by Reaſon of the Loan of the Money, or ſome o- 

ther Duty. Litt. S. 339. | „ 

8. P. for in 5. But if the Condition be, that f the Feoffor pays Oc. to the Fecoſßis, 
this Caſe or his Heirs, it he dies before the Day, the Payment ought to be 


: 3 made to his Heir, and not to his Executors. Litt. S. 339. 


ſonæ eſt 5 | Wo 5 1 
achse alterius, & Expreſſum facit ceſſare tacitum. And the Law ſhall never ſeek out a Perſon, 
when the Parties themſelves have appointed one. Co. Litt. 2 10. a. . 


Litt. Rep. 6. Condition of an Obligation entred into by M. was 7o pay 10l. 
156. Man- per Ann. after his Death fo the Executcrs of the Obligee, for the Ul: 
GE 8 © Of Mis Children. The Obligee dies without making any Executor. 
in totidem The Court ſeem'd of Opinion that the Money ſhall be paid to his Al. 
Verbis. miniſtrators. Sed Adjornatur. Het. 115, 116. Trin. 4 Car. C. B. Man- 


ningham's Caſe. 


" * - * a * 4. FAWN wy * — . . FT WER % 2 * P * 


(H. a) [To whom to be performed]. Aſſigns, 
TED [Executors]. 1 e 


Roll. Rep. 1 1 F the Condition be to leaſe certain Lands for three Lives to the 


373, Ph +1 Obligee or his Aſſigns, und after the Dbligee demands a Leale 
per Curiam to be made to 3 Strangers for their 3 Lives, he ought to make it to 


accordingly. them accordingly, or otherwiſe the Condition is broke, for here by 


—3 Bulſt. the Mord Aſſigns is intended Aſſigns by xomination ; for he cannot 
88 5. Cost have other Alligns, in ag much as the Eftate is not aſſignable before 
Ch. Jae. he hath it, Palch. 14 Jac, B. between n and IVodgoood, pet 
cordingly ; Curitam. | | | | ESR ES 

bur ſaid it 2 at 3 RS : | 
had been otherwiſe clearly, if it had been to be made to him, (and) to his Aſſigns ; but that here he 
has an Election to whom he will make this Leaſe ; as if you are to make a Leaſe to me or to three 
which I ſhall name Bridg. 39, 40. S. C. & S. P. Arg. but nothing ſaid to it by the Court. 


2.3 


5 ſhwuid be only (he) ] 


£4 Land rock the Money. It was holden, that the ſame was not a ſufficient x 
Tender, for the Wife is not Atſignee, for ſhe has only an Intereſt for 382. Mich. 
= Years, ard here the Son is to bear the Loſs; for by a lawful Tender 29 Eliz 


—_— 


Condition. IF: 


2. Tf a Man be bound in 20 l. upon Condition ro pay 101. to ſuch Hob. 9. pl. 


: Perfons as the Obligee thall name by his Jait Will, and after the O⸗ “. S. C. per 


bliges names no Perton by his Mill, the Obligor is not bound to pay Curiam 


clearly; for 


to bis Executors, becauſe the Condition hath Reference to his chougl' 


Nomination. Mich. 10 Jac. B. per Curiam, & Tr. 12 Jac. B. where ny 
between Peaſe & 472d, per Curiam. Y 2 hing Teſ- 


tamentary is 


Y covenanted to be done unto a Man or his Aſligns, that is to be done to the Executors where there is no 
actusl Aſlignee, as in Chapman and Dalton's Cale, and in 27 H. 8 for the Delivering of Rentals 


ton Man and his Aſhgns; the Realon is becauſe the Word (Aſſignee) is indifferent both to the Aſſignee 
in Deed and in Law; And there when the Executor rakes it he has it to the Vie of the Teſtator; 


hut here the Words mult needs be underſtood of an Aſſignee in Deed, who ſhall take ir to his own Uſe, 
W io: the Word (Paying) carries Property with it. — Mo. 855. pl. 1172. 8. C. adjudged, that the Execu- 
W tor is not Aſſignee; for there ought to be an expreſs Aſſignee, and therefore the Condition becomes im- 


poſſible by the Omiſſion in not naming the Ovligee, and fo the Obligation diſcharged. Godb. 192 pl. 
274. Mrad's Cale, S. C. held accor.itngly pet tot. Cur. and Coke took a Diverſity, that if I am bound. 


W pay 10 J. to the Aſſignee of the Ob.igee, and his *Athgnee makes an Executor and dies, the Executor 
W 9:1] not have the 101]. But if I am bound to pay 10 l. to the Obligee or his Aſſignees, there the Execu- 
tor ſhall have it ; becauſe it was a Duty in the Obligee himſelf; and Judgment accordingly. 


+PLC 288. a cites 8. C, .. | It ſeems the Words (his Aſſignce) are milprinted and 
dee Tit. Executor (X) pl. 2. Peale v Stileman, S. C. 8 


3. IF A. inſeoff B. to infecff C. and D. and D. dies; yet B. ought to & if P. efu- 
inteoſt C. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. ſes, and C. 


: . 26 . ot. Ibid, 
4. Note per Forteſcue, Aicough, Newton and Patton, that if a Man MF 
ines another upon Condition 70 1afeoff the Baron and Feme ia Tail, the 


Kemainder to W. in Fee, and he offers to the Baron and Feme, and they 


lac, he has not pertormed the Condition, unleſs he offers ro him in 


Remainder. Br. Conditions, pl. 211. cites 19 H. 6. 76. T 

5. R. being ſeiſed of certain Lands, covenanted with B. that if he paz S. C. cited 
wnto him, tus Heirs and Aſſigns, 500 1. then he and bis Heirs would ſtand 5 Rep. 96 b. 
ſriſed to the Uſe of the ſaid B. and his Heirs; R. deviſed the Land to his ed, Niet 


2. | | | Mich. 
Wite during the Minority of his Son, the Remainder to his Son in Fee, and 2; & 4% 


diedaqhaving made his Wife Executrix. B. at the Day and Place tendred Elis. in the 


the Money generally, tbe Mife having but an Eitate for Years in the = 63d 
0. 243. pl. 


the Inheritance ſhall be deveſted out of him, and thereſore the Tender eites the Caſe 


ght to be made to the Son and net to the Wife. Le. 252. pl. 339. Trin. of Bandal 


v. Barker 
in the Court 


33 Eliz. B. R. cites it as the Caſe of Randal v Brown. 
| | of Wards 


1 14 Eliz. in which Caſe Barker coveranted, that if Randal pay 40951. to him or his Aſſigns before ſuch 


a Day, he would ftand ſeiſed to his Uſe in Fee; and before the Day he infeoffed one W. of the Land, 


: and at the Day the Money was tender'd to W. and adjudged, that it was due ro W. he being Aſſignee 
ef the Land, and not to B. who was the Covenantor ; where Coke, who cited the Caſe, (aid, that ſuch 
Payments, tho' they are collateral, yet with Words of Afhgns they ſhall go to the Aſſignee and not to 


the Covenantor. 


6. 0 R. had made Eſtate for Life er Wars &c. for no one ſhall 


| be Aſſignee in this Cale ; But when the Covenantor departs with his 


whole Ftate, as it he makes a Feottmenr in Fee, Gift in Tail, or Leaſe 
tor Lite, with the Remainder over in Fee, in ſuch Caſe the Leſſee for 
Life, or Donee in Tail, is the Aſſignee; but ſo long as the Covenantor 
has Reverſion remaining in him, the Payment ought to be made to him. 
7 by the whole Court ot Wards, cited 5 Rep. 97. a. as Randal's 
SE | 


J. Ho it was ſaid, if R. had made Aſſignment of his entire F/t.te in 

Part, that ſo long as any Part remained with R. the Tender ought to 

be made ro him or. his Heirs. bid nh i a de Dn, 
8. Land was mortgaged, and a Promiſe [Proviſo] that if the Mort- Co, Lit. 


210. a. S. P. 


| £2gor at ſuch a Time and Flace fhould pay the Money to the Mortgagee, his — ce Tit. 


kT, 


> — — —<Ow_— — 
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(O) pl. 2. the 


Caſk of Ban the Money was paid to his Executor ; and it was adjudged to be no Per. 3 
dal y ftormance of the Condition; tor the Executor was not named, and the 


75 


Money were unpaid, and not the Executor. Brownl. 64. Mich. 6 Jac, 
Alſton v. Walker. | 


9. Condition was to make the Ovligee a Leaſe for Life ty ſuch a Day, = Þ 


pay him 100 J. Obligee died before the Day; and adjudged, that his Exe 


cutor ſhall have the 1001. per Treby Ch. J. and the Ground of Lang) . 


ter's Caſe was denied to be Univerſal. 1 Salk. 170. pl. 2. Mich. 9 M. 
3. C. B. Anon. 1 : 5 1 


4 


— 


(J. a) What Perſons ſhall be hound by a Condition, 


* Br. Baron 1. I an Eſtate be made to a Feme Covert, ſhe ſhall be bound by 


A” po the Condition, becauſe this does not charge her Perlon, but 


45 E. 3.11. the Land. 1 45 E. Me D. 28 . 8. 13. 7 6. 5. 


lb. 12. a. pl. 


7. S. C. as to Payment of the Rent reſerved on a Leaſe for Years to her and her Baron, but contray 
of other collateral Covenants. | | | 


+ This is miſprinted, and ſhould be pl. 65.— 1 was agreed, that if Lands are given to a Feme le 
upon Condition, and ſhe takes Baron, who breaks the Condition, the Feme ſhall be bound. Mo. 92 
pl. 229. Trin. 9 Eliz, f | . | 


Andifthz 2. If an Eſtate be made to an Infant upon an expreſs Condition, 
one? the Infant ſhall be bound to perform it. = 


during his Minority, the Land is loſt for ever; Reſolv'd. 8 Rep. 44. b. Hill. 45 Eliz. in W hitting- 
ham's Caſe. —S. C. cited Arg Hard. 11. | Ea | e 


Cro. J. 374 3. So if an Eſtate be made to another in Fee upon Condition, his 
$55.5 Heir, after his Death, though he be wichin Age, ſhall be bound by 
to be admiz- the Condition. Tr. 13 Jac, B. R. between Sade and Thompſon, ad: 
wi.- 5 judg'd and agreed. N e VA 
O ep. | | 


136. pl. 18 $ C. & 8 P. admitted. Ibid. 198. pl. 1. S. C. & S. P. admitted by Judgment. 
3 Balk 58. 8. C. & 8. P. admitted. "Sn e 


» 


In Aſſiſe it was found, that A. infeoffed B. in Fee upon Condition, that if A. or his Heirs pay C 1901. 


at ſuch a Day, that they may re enter. A. died, his Heir within Age. The Day incurr'd during the Now- 
age, and the Heir did not tender at the Day; and after they came to the Feoffee, who at their Requeſt d:- 
ferred the Day of Payment, at which Day he refuſed, [to accept the Money then tendered] ind the 
Heir entered, and becauſe the Heir was within Age at the Day of Payment, and that the Feoffee de- 
ferr'd the Day of Payment, therefore the Entry lawful by Award ; But Brooke fays, quod nora, for 
mirum! for it ſeems to be contra Legem. Br. Conditions, pl. 114. cites 31 Aſſ. 17. — 8 C. cited 
3 Bulſt. 59. Arg. | e e ä e 


4. If an Office of Parkerſbip be granted or deſcends to an Infant or Fent 
Covert, if the Conditions in Law annexed to this Office which require 
Skill and Confidence be not obſerved and tulfilled, the Office is loſt 
for ever, becauſe as Littleton ſays, it is as ſtrong as an expreſs Condi- 
tion; But it a Leaſe for Life be made to a Feme Covert, or an Infant, and 
they by Charter of Feoffment alien in Fee, the Breach of this Condition 


in Law, that is without Skill &c. is no abſolute Forfeiture of their 


Eſtate, So of a Conditition in Law given by Statute, which gives an En- 
try only; As if an Infant or Feme Covert with her Husbaad aliens by 
Charter of Feoffment in Mortmain, this is no Bar to the Infant, or 
Feme Covert. Bur it a Recovery be had againſt an Infant or Feme Covert 


gm 3 of Waſte, they are bound and barr'd for ever. Co. Lit. 


4. he- 


5 


Brown. Money ought to be paid to the Heir who thould have the Land, if the 3 
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5. Whether zhe King ſhall be bound by a Condition ſee a long Ar- 
ment Hardr. 10. Mich, 1655. in the Exchequer, Newman v. 
Phillips. | 


* 
—— 


(JL a. 2) Who bound. By Agteement to the Eſtate. 


I. HRE infeoffed by Deed, and there were ſeveral Covenants in Br Eſtranger 
the Deed on the Part of the Feoffees, two only ſealed the Deed, ® * = 75 
yet becauſe the 3d entred and agreed to the Eſtate conveyed by the Ez 1 
Deed, he was bound in Writ of Covenant by the Sealing of his Com- z Bulſt. 163. 
panions. Arg. 2 Roll R. 63. cites 38 E. 3.8. = „„ 
2. Leaſe zo A. for his Life, the Remainder in Fee to B. upon Condition Br. Eſtran- 
&c. and if A, ſeals the Indenture, and dies, and B. enters into the 1 
Land by Force ot his Remainder, he is tied to perform all the Conditions, 55 1 As 
as the 'Lenanr tor Lite ought to have done in his Life-rtime, and yet he and this 
in the Remainder never ſealed any Part of the Indenture ; in as much Sect. of 
as he entred and agreed to have the Lands by Force ot the Indenture, Litt. ou 
he is bound to pertorm the Conditions within the ſame, it he will have 38 E 3. 8. 
the Land. Litt. S. 374. 5 5 that if a 


| Io | Man makes 
a Feoffment by Deed-Poll upon Condition, and Feoffte pleads the Deed and ſhews it the Feoffor, upon 
this ſhewing ſhall take Advantage of the Condition, and plead it; ſo it the Feoffor can get the Deed, 
without its being pleaded by the Feoffee; the Feoffor may plead it, and yet it belongs to the Feoffee. 
— 35 Bulſt. 163. S. P. Arg. cites Litt. & 59 [50] E. z. 22. | Ke | 


3. It A. by Deed indented between him and B. lets Lands to B. for 
Lite, the Remainder to C. in Fee, reſerving a Rent; Tenant for Lite 
dies, he in the Remainder enters into the Lands, he ſhall be bound to 


pay the Rent. Co. Litt. 231. a. 


4. An Indenture of Leaſe is ingroſſed between A. of the one Part, 
and D. and R. of the other Part, which purports a Demiſe for Years 
by A. to D. and R -A. ſeals and delivers the Indenture to D. and D. 
ſeals the Counterpart to A. but R. did not ſeal and deliver it; and by 
the ſame Indenture it was mentioned that D. and R. did grant to be 
bound to the Plaintiff in 20 l. in cafe that certain Conditions comprized 
in the Indenture were not performed; and for this 20. A. brought an 
Action againſt D. only, and ſhewed the Indenture; the Defendant 
pleaded that 'tis proved by the Indenture, that the Demiſe was made 
to D and R. which R. is in full Life, and not named in the Writ; 
Judgment of the Writ; the Plaintiff reply'd, that R. did never ſeal &c. 
and ſo his Writ good againſt D. ſole. The Plaintiff's Counſel took a 
Diverſity between a Rent reſerved, which is Parcel of the Leaſe, and the 
Land charged therewith, and a Sum in Groſs, as here the 201. is; for 
as to the Rent they agreed that by the Agreement of R. to the Leaſe, 
he was bound to pay ir, but for the 201. that is a Sum in Groſs, and 
collateral to the Leaſe, and not annexed to the Land, and grows due only 
by the Deed, and therefore R. ſaid he was not chargeable therewith, 
tor that he had not ſealed and deliver'd the Deed, but in as much as he 
agreed to the Leaſe; which was made by Indenture, he was chargeable 
by the Indenture for the ſame Suni in Groſs, and for that R. was not 
2 in the Writ, it was adjudged that the Writ did abate. Co. 

itt. 231. 4, | | | 1288 | | 


| (K. a) //Þo 


a — — 
— . . . ˖§——— SEIs e 


| becauſe the Mone) at the Day; it was adjudged an inſuffeient Tender; otherwiſe 


bim at the 


Le. 213. 
pl 266. 9:8 fag it ought to be one who has Intereſt in the Land. Ow. 34. Trin. 


In this Caſe 


a —_—__ 
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Condition. 
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(K. a) Mo may per farm it. 


1. J 2 are infeoſſ'd to re- in feoff, if one reſuſes to re- infeoff, the other 
cannot perkorm the Condition by a Feoffment of the wyge. 
Contra 49 E. 3. 16. b, „„ 7 

2. Ik the Condition of an Obligation be co pay a leſs Sum; tf my 
Servant F my Command, tenders it to the Obligee, this is ſufficient. 
2 ). 6. 3. U. | Ea: | | | 

0 Bebe upon Obligation with Condition that if the Feoffees of J. C. 
or J. C. by ſuch a Day graut 40 5. per Ann. to the Obligee, that the Ob. 
ligation ſhall be void, and ſaid that A. and B. his Feoffees granted &c. 
The Plaintiff ſaid that A. B. and C. were his Feffees, and C. did nu 
grant. And by all the Juſtices the Condition is not performed; tor 
there is no Diverſity between theſe Words, his Feoffecs, and all his 

 Feoffees; Quod Nota. Br. Conditions, pl. 55. cites 21 H. 6. 10. 

4. It Annuity be granted by J. Abbor of D. / the Grantee be pro. 
moted to a competent Benefice by the ſame Abvot, Tender of the Bene fice ) 
his Succeſſor, is not good. Contra if it had been by (the) Abbot of U. 
and (J.) had been omitted. Br. Conditions, pl. 214. cites 15 H. 7. 1, 
F. It I covenant hat my eldeſt Son ſhall marry your Daughter by ſuch a 
Day, and he dies before the Day, the 2d Son who now is eldeſt cannot 
perform the Condition. Per Audley Chancellor. Br Conditions, pl.). 
Lites 2% KI, $. 14, 18. :- 8 

6. It a Man infeoſts 2 upon Condition that they infeoſt W N. before 
Michaelmas, and one dies, and the other alone makes the Feollmenr, this 
is good. Br. Jointenants, pl. 62. cites Palch. 33 H. 8. 


Le. 34 pl 7. M. ſeiſed in Fee made a Feoff ment upon Condition, that if he or his 
43 8. C. 
8 in Age; the Mother of the Infant, without the Privity of the Infant, and 


accordingly, Who was net Guardian in Soccage, in the Name of the Infant, tender'd the 


Jury found if the Jury had found the Infant under 14, and that the had been his 
Time of the Guardian in Socage, or it he had been found upwards of 14, and that 
Tender <vith- he aſſented to the Tender, it would be ſuſſicient. Mo. 222. pl 361. 
in Age ge- Hill. 28 Eliz. Watkins v. Aſhwell. 

nerally, and | ED 

not particularly of 6 or 10 Years &c. Ow. 137. S. C. & S. P. agreed accordingly.—— Cro. E. 
132. pl. 7. is a ſhort Note of 8. C. —— 2 Le. 213. in pl. 268. S. C. cited. — Win. 118, cites S. C. 
that if an Heir is bound to perform a Condition, then a Stranger may not perform ir, but any who had 
an Intereſt may, as Guardian in Socage or Chivalry &c. ——— Co, Litt. 206. b S. P.— If a Stranger 
of his own Head, who has not any Intereſt &c. will tender the Money to the Feoffee at the Day ap- 
pointed, the Feoffee is not bound to receive it. Litt. 8 334. — But if the Mortgagee accepts it of 
the Stranger, this is a good Satisfaction, and the Mortgagor or his Heir agreeing thereto, may re- 
enter into the Land; but the Mortgagor may diſagree thereunto if he will. Co. Litt. 206. b. 207. a. 


8. A Stranger cannot tender the Money to be paid on a Mortgage; 


accordingly. 31 Eliz, Winter v. Loveday. 


the Mortgagee covenanted that W. upon Re- payment of the Money at Michaelmas, in ſuch a Church- 


| Porch, ſhould have back all his Evidences. At the Day of Payment C. a Stranger ſent to L to know 
if he would receive the Money which W. ow'd him, art his Houſe, who conſeated ; whereuvon C. 


came there, and the Money was told and deliver'd in Bae; to L. bur ſome Diſpute ariſing between 
W. and L. about ſome Writings, C. ſaid that if they would not agree betwixt themſelves, ther ſhould 
not have his Money; whereupon W. requeſted C that he might have the Money to carry to the ſaid 
Church Porch, which C agreed to, and L came thither to receive ir, but W. would not pay it; by 
all which it appeared that it was not W."s Money, and for thai Keaſua the Court held that it was not a 
ſuthcient Tender. 3 5 2 CL a Poa abelian Bobcat. Ada Led ih 


9. It 


Heirs pay 100. ſuch a Day to re-enter ; M. died, his Son and Heir with- | 


TREES 

1 . 

4 Litt. 206. b. 
2 1 

EN” 


9 15 held the Plea good, and that ſuch Conſtruction was to be made as w 
5 ( and that the Delivery to the Servant was a Delivery to the Maſter. 


| 7 the Pla 
. gate T. * 12H, 4. 23. of Things dehors it ſhall be performed ſtrictl 
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g. Ita Man mortgage Land to W. upon Condition that if the Mort- But if the 


— — — 
— 


=” 1 4 as ac M 
= c1:r and F. & pay 20S. at ſuch a Day to the Mortgagee, that then he er gagor 


wall re-encer. "The Mortg agor dies betore the Day. F. 8. pays the Mo- err 

| Hh RR 2 3 live at the 
ney to the Mortgagee; this is a good Performance of the Condition, Day of 
and vet the Letter of the Condition is not performed. So if J. S. had Payment, 
died before the Day, the Mortgagor might have paid it. Co. Litt. now" 
119. b. | | | Rs | | ay the 

1 | 5 | | | Money, but 

refuſed to pay the ſame, and J. S. alone had tendered the Money, the Mortgagee mizht hade refuſed it; 


E So that tho* the Morgagor be dead, yer the Act of God ſhall not diſable J. S. ro pay the Money, tor 
FZ thcrcby the Mortgagee receives no Prejudice. Co Litt. 119. b. | ale 


10. If the Heir is an Idcot, of what Age ſoever, any Man may make 


4 the Tender for him in reſpect ot his abſolute Diſability, and the Law 


in this Caſe is grounded upon Charity, and ſo in the like Caſes. Co. 


11. If Feeffec on Condition to pay 1001. to the Feoffor on ſuch a Day, or 5 Rep. 96. 


3 otherwiie the Feoltment to be void, makes a Heuſfinent over to F. S. before S. P. accord- 
e Day, in this Cale either J. S. may tender the Money at the Day, '"8ly » and 
EZ becauſe he has an Intereſt in the Condition, or the firit Feofſee may 
tender it for the Safeguard ot the Eſtate of the zd Feoflee, becauſe the verſity that 
fit Feollee was privy to the Condition. Litr. S. 336. _ the Money 


cites S. C & 
notes a Di- 


ſhall not be 


paid to the Aſſignee of the Land withour naming him in the Condition, becauſe the Payment goes in De- 
fcaſance of the Inheritance; but it may be paid by the Aſſignee in Preſervation of his Inheritance 
. C cited 4 Le. 176. by Manwood Ch. B.—S. C. cited by Manwood Ch. B. Mo. 336. in pl. 455. — 
And it Feoffee die his Hxecutors ſhall pay the Money or his Heir; ſo Payment limited by the Feoffor; 
41 Lay certain, his Heirs or Execurors ſhall pay. 8. C. cited by Jones J. Lat. 2S. | 


12. Deviſe to A. and his Heirs for ever, on Condition that A. pay B. 


= 100/. within 6 Months after his Age of 21 Years, and for Default ot 
Payment he gives the ſaid Lands to B. and her Heirs, and it A. happen 
do die without Iſſue, B.'s 100 1. being firit paid; then rhe Remainder of 
his Eitate to be divided among my Sons and Danghters ; A. dies without 
= live before 21 Years, it ſeems the Brothers and Sitters paying the 100 l. 
& betore the Time that A. would have been 21 had he lived, was a good 
90 Pertormance. Raym. 425. Hill. 32 & 33 Car. 2 B. R. Wilſon v. 


Dyſon. 


3 
3 — . 
= 


(L.a) To whom it may be performed; 


the Condition of an Obligation be to pay 101. kt. it is a Dcbr upon 


1 100 2 { | | e 42 0f Bond, condi - 
15 . Dd Performance if he pays it to his Deputy. 42 E. ee 
| ; liver 40 Pair 

of Shces <vithe 


= 1 a Jionth, at Holborn- Bridge, to H. K. a common Carrier, for the Uſe of the Obligee, the Defendant 
8 Pieuced, that in a 


Il that Space of a Month H. K. did not come to London, but that on ſuch a Day, at 


he deliver d 40 Pair of Shoes to A. G. the Carrier Porter; the Court (abſente North Ch, 


as agreeable to the Intent of the 
2 Mod. 309. Trin. 30 


olborn. Bridge, 
r. 2. C. B. Staples v. Alden. 


2. Debt upon Obligation with Defeaſance by Indenture, that if C. at 


i 1 Cots of the Plaiiitiff recovered 2 Acres of Land rig of & and after en- 
| 4 


fed the Plaintiff, that then &c. and he ſaid, that C. by Commandment * Br. Condi- 


intiff enfecſſe W. and held a good Plea, quod mirum! becauſe 3 


Y 5 accordingly. 
ut 


I 3 


1 we” : * — F 4 


— | a | 
122 Condition. 

| Bur Payment to the Plaintiff, and Payment to a Stranger is all one, Br, 
| Conditions, pl. 24. Cites 42 E. 3. 23. 3 

| 3. It I infeoff J. S. upon Condition, that he fhall inferff ſuch as I ſhal 

name before Eaſter, and I name M. and afier I name N. the Feollee may 
| inteoff which he pleaſes ; per Littleton. Br. Conditions, pl. 154. Cites 

14 E. 4. 2. | 

| = Debr upon Obligation of 20 l. upon Condition 7o pay 101 the De. 
= | fendant ſaid, that fte paid 5 1. ro the Plaintiff 's Bailiff by his Command, 
which came to the Uſcof the Plamtiff'; this is a double Plea, by which 
| he relinquiſhed the coming to the Ule, and then a good Plea, Br. Con- 
E ditions, pl. 181. Cites 22 E. 4. 25. - 55 

| | 5. A. makes Feoflment on Condition, that if A. pay certain Money ty 
f | Freoſfee, before ſuch a Day, or 70 his I xecutors or Aſſigns, that then he 


may enter. Eefore the Day Feoffee makes Feofſor his Executor, and by the 
ſame Teſtament gives al his Goods and Chattels to his Wife, and dies; 
This was thought no Releaſe by 3 Juſtices againſt 1; and Dyer thought 
that Payment might be made to the Wite ; Weſton thought, that it thee 
| ſhould be any Payment it ſhould be to the Heir who is not Atlignee, 
' Mo. 58, 59. pl. 166. Paſch. 6 Eliz. Anon. 
6. Debt upon Obligation, conditioned t pay Money to the Obligee and 
others the Pariſhioners of D. at ſuch a Feaſt. Payment to the Obligee and 
2 other of the Pariſhioners of the Parith is good; Dyer and Walth held 
that it is not requiſite the Payment be made to all the Pariſhioners. Mo. 
68. pl. 183. Trin. 6 Eliz. Anon. 5 
7. In Debt the Condition was to pay 100 J. to C. and his Wife, and 
by all the Court, if he pleads Payment to C. alone, it jufficeth, tor Pay- 
ment to him alone ſufficeth without naming the Wife. Goldsb. 73. pl. 
16. (20) Mich. 29 and 30 Eliz. Mary v. Johnſton. 
3. A. was bound 7» B. to the Uſe of C. to deliver a Cheſt to C. who te. 
{uſed to receive it upon the Tender at the Day; the Obligation was fi- 
. ved. Cro E. 355. per Glanvill, cites it as the Caſe of Carne v. Savery. 
Yelv. 38. A. was bound to B. to the Uſe of C. A Tender to C. is good. Cro. E. 
| Paſch. r Jac., 54. pl. 18. Paſch. 42 Eliz. C. B. Hughs v. Phillips, 


S. C. & P. 
Cro, J. 13. pl. 15. Philips v. Hugre, S. C. & S. P. 


admitted by Judgment, and Judgment affirm'd.— 
admitted by Judgment, and Judgment affirmed in B. R. 


10. If I bind myſelf to pay Money to 2 actually, I cannot pay it butt 
one; becauſe I cannor pay one and rhe ſame Sum to 2 ſeveral Perſons 
at one and the ſame time; per Glin Ch. J. 2 Sid. 41 Hill. 1657. inCalc 

of Abbot v. Biſhop. ng : Ms, 


oF. 
HE 
. 
= 


(L. a. 2) Performed. How. And to whom. 
Cy-pres. After Death &c. of any. 


I, 1 Aſſiſe the Caſe was, that a Man ifef'd 2 upon Condition that 

I ey re-infeoff him and his Feme in Tail, the Remainder to the right 
Heirs of the Baron. The Feme took another Baron; the Feoffees infeolfil 

l be ſecond Baron aud the Feme for the Life of the Feme, the Remainder l. 
the right Heirs of the firſt Baron, by which, becauſe the Eſtate was no- 
made to the Feme in Tail, according to the Condition, and allo the 
ſecond Baron was infeoffed, which is contrary to the Condition, the 
Heir of the firſt Baron enter'd, and the Feme ouſted him, and he at. 
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= —— | 
Condition. 4&2 
. raigned Athie ; and by Advice ot all the Juſtices, it was awarded that | | 
the Condition was well performed; Quod Nota; and as to the Eſtate [| 

1] 3 tor Lite, Littleton agrees to it in his Chapter of Eſtates. But Brook | 
ys Aftror“ that the 2d Baron had Eſtate; for this is contrary to the [| 
& Cnditin. Br. Conditions, pl. 33. cites 2 H. 4.5. Hh | 
2. But it the Condition had been that F. F. ſhall make a Gift to R. G. xs p And | 
e 7 his Teme, and to the Heirs of their two Bodies begotten, and the one the Eſtate | 
„ js wit ont Iſſue, [before any Eflate made] he ſhall make Eſtate to the ſhall be to 
u other tor Life without Impeachment of Waſte ; for he ſhall make it as 1 pon 


- cording to 
I En 3 55 the firſt Li- 
#- © mitation of the Tail, for though he cannot perform the Condition according to the Words, yet it all 
hi E be performed according to the Intent, Pl. C. 291 a. cited Trin. 7 Eliz. in the Caſe of Chapman v. 
EZ Halton ---S. P. and ought to be as near to the Intent of the Condition as it may be Litt. S. 352. 
he 3 This Eſtate to the Wite for Life ought to be made without Impeachment of Waſte, and yet 
; | it the Wife accepts of any Ellate for Life without this Clauſe, without Impeachment of Waſte, it is 
ns beod. becauſe the Eſtate for Life is the Subſtance of the Grant, and the Privilege ro be without Im- 
= peachment of Waſte 15 coilareral, and only for the Benefit of the Wife, and the Omiſſion of it only 
= {#, the Bencfit of the Heir, Co. Litt. 219. b. The Omiſhon of the Privilege being withour Im- 
ce. peachwent of Waſte ſhall not give the Heir of the Ecoftor, for whoſe Benefit it was omitted, a Re- 
EZ ety which would defeat the Eſtate of the Wife. Hawk. Co, Liit. 304. ——Alſo if the Wife mar- 
ties before Requeſt mace, and then they make Requeſt, and the Eſtate is made to the Husband and 
ng VV curing the Life of the Wife, this is a good Performance of the Condition, albeit rhe Eſtate 


in 7 year che Condition as he can, Br. Conditions, pl. Jo. cites 15 H. 7. 2 


dee made to the Husband and Wife, where Littleton ſays it is to be made to the Wife, but it is all one 
1 in Subſtance, ſceing that the Limitation is during the Life of the Wife. Co. Litr. 219. b. 220. a. 
W 5 z. Here is to be obſerved a Diver/ity when the Feoffee dies, for then 


= the Condition is broken, and when the Feoffor dies, tor then the Eitate 

is to be made as near the Condition as it may be. Co. Litt. 219. b. 

br ” 4. And if the Hausband and Wife have Iſſue and die before the Gift in 
© 'Tail made to them &c. then the Feoffee ought to make an Eſtate to the 

. Ilie and to the Heirs ot the Body of his Father and his Mother be- 


8 cotten, and for Delaulr of ſuch Iſſue &c. the Remainder to the 2 

1. ” Heits of the Husband &c. and the fame Law is in other like Caſes; 
au, ſuch a Feoffee will net make ſuch Eſtate when he 1s reaſonably re- 
” quired by them which ought to have the Eſtate by Force of the Condi- 

. F. lion &c. then may the F coffor or his Heirs enter. Litt. S. 353. | 
F. If a Feoftment be made upon Condition that the F eoftee ſpall re- The Reaſon 
© in/cff ſeveral Men, and their Heirs, and they all die before any Eflate why the 

11/8 RA, n „ eg be K % the Heir of him which Habendum 
made, then ought the Feotlee to make FE/tate to the Heir of him which 

ons | Og is tothe 

xi. ſurvives, to have and to hold ro him and to the Heirs of the Survivor. Heirs of 

" 15 Litt, S. 354. | £1 the Sur- 

A | THO, 5 | Ou 5 5 vivor, and 
not to the Heirs of the Heir, is becauſe if the Habendum were made to the Heirs of the Heir, then 
ſome Perſons by Poſſibility ſhould be inheritable to the Land, which ſhould not have inherited if the 


Eſtate had been made to the Survivor and his Heirs, and conſequently the Condition be broken; for if 
3 it were to the Heirs of the Heir, then the Blood of the Mother &c. might by Poſſibility inherit, 
= Which never ſhall, if the Limitation be to the Heirs of the Survivor, &c. Co. Lut. 220. b. 5 


8 


e (M. a) To whom the Condition ſhall be ſaid to extend Fol 423 


42% to be bound by it. 
TS OT mW 
A 


* 15 a Man deviſes Lands to H. his Son, and the Heirs of his Bo- No. 727. 
=. dy, tde Remainder to T. and the Heirs Male of his Body, upon pl. 1074. 8 

| Condition char he or they, or any of them ſhall not alien, Diſcontinue, 1 Sh 

. Cc. this Condition ſhall extend only to reſtrain T. and the Heirs Cid big tha... 


Dale Court. 
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abb all the his Brothers, and after the Leſſce aliens to one of his Brothers; 
| <p" Ig wham he pleaſes. Mich. 12 Jac, B. Re Cr. I4 Jac. B. N. be- 


Condition, and the Eſtate is then abſolute without any Condition 2 Bulſt. 296. Fox v. Whitch- 
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e Lands were leaſed on Condition, that Leſſee, his Executor or Aſ- 
5 Perian ſigns thould not al ien without Leave of the Leſſor. If Execution of ſuch 


J. held, Leaſe be made by Reaſon of Judgnient, or Recognizance, one ſ uſtice held, 
that this he that has it may aſſign it over; but, per another J uitice, the Kxecu— 
ee tion itſelt is a Forfeiture, which the Reporter thinks hard. And, 124, 


11 Condition. 


Male of his Body, and not D. and his Heirs. Co. 5. Lo C, 


Cro J. 398. _ 2. Jfa Man leaſes Lands for Bears, upon Condition that the 
pl 4. S. C. Leſſee nor his Aſſigus thall nor alien re Terin to any but tg one of 


* 


Court were 


that G. C009 Allignee is not within the Condition, but he may alien 4 


oll Rep. tween Whitchcock and Fox, per Coke. 
68. pl. 12. | e | 8 
Hitchcock v. Fox. S8. C. adjornatur.— Ibid. 389. pl 10. Trin. 14 Jac. B. R. S. C and Coke Ch, 7, 
thought that the Aſſignment to one of the Brothers purſu mt to the Condition has difſchag-a all the 


cocke. S. C. & S. P. per Coke Ch. J. and Judgment for the Plaintiff accordingly. 


3. Conditional Deviſe in Fee by Baron to his Wife, who takes other 
Baron, and the ſecond Baron breaks the Condition, yet it is no Forteicure, 
See Mo. 92. pl. 229. Trin. 10 Eliz. Anon. | 

4. A. deviſes Land to his Mother for Life, and after her Death to B. 
his Brother in Fee, Proviſo that if his Wite (being enſeint) be delivered 
of a Son, that then it ſhall remain to ſuch Son in Fee, and dies. A Son 
is born; and it was held that this Proviſo does not deffroy the Mother's 
Eſtate, but the Eſtate of B. only. D. 127. pl. 53. Marg. cites 23 Eliz. 


Le., pl. . 


againſt the Trin. 25 Eliz. in the Cate of Moor v. Ferrand. 
Condition. 75 | | 


+ 3. pl.. 6. A Leaſe for Years is made upon Condition, that Leſſee, bio Baan 
oor V. . 


Farrand S. C. Tors or Aſjigns, ſhall not alien without Aſſent of the Leſſor. The Leſ. 


but no j udg- ſee dies inteſtate; the Ordinary grants Adminiſtration to F. F. who αe 


ment, and the Term without Licence; adjudged, that the Condition is broken, 
Periam J. for he is an Aſſignee in Law. Cro. E. 26. pl. 4. Patch. 26 Eliz. C. B. 
held, that More's Caſe 5 e oy: | i EE = | | 

the Admini- * : | | 


ſtrator is not within the Penalty of the Condition, becauſe he is not in merely by the Party, but by 
the Ord inary.— And. 123. pl. 172. S. C 3 of the Judges held, that the Adminiſtrator was Aſſignee, 
and ſo the Condition broke within the Words and the Intent; but the other Judge held e contra. — 
Dal. 83. pl. 29. 14 Eliz. S. P. and it ſeemed that the Condition was not broken, becauſe an Adminiſtra- 
tor is not Aſſignee, but Servant to the Ordinary, but comes in en le Poſt. Dyer ſaid, that he is Af- 


 ſignee in Law, but not in Fact; and he thought the Words would extend to an Aſſignee in Law, be- 
_ cauſe they ſhall be taken ſtrictly, and fo he apprehended that the Condition was broken. 


Leſſee 


covenanted not to lop, or top any Trees, and afterwards died inteſtate; his Adminiſtrator lopped the 
Trees. The Court held, that this was a Breach of the Covenant, for he is Aſſignee as well as Execu- 
tor; and though at Common Law he was not, yet now by the Statute he is made to all Purpoſes as 
Executor; And Weſton ſaid, that Adminiftrator in this Caſe is charged in this Ciſe as well as an Exe- 


cutor would be, becauſe they have the Term to the Uſe of the Teltator [or Inteſtate]. 
pl. 136. Mich. 5 Eliz. Anon. 


Dal. 46, 47. pl. 4. S. C in totidem Verbis, | 


2 "Ws I... ", A. deviſed Part of his Lands to B. his eldeſt Son in Tail, and another 


ke > Part to C. his youngeſt Son in Tail, provided that if any of his Children 


pinion of alien Or demiſe any of the Lands to them deviſed, before they come to the Ae 


the Court of 30 Tears, then the other ſball enter. A. died. B. demiſed his Part be- 


was, that 


Ban tore his Age of 30 Years, and C. entred, and atterwards demiled the 
here is a 


F ſame tor Years before his Age of zo Jtars, whereupon B. re-entred on the 


Leſſee. The Queſtion was, whether by the Entry of C. th 1d is 
d , roy ntry of C. the Land is 
Condition, abſolutely diſcharged of char fir Limitation, ſo as EB. the eldeſt Son 


Entry of the 


and the cannot enter upon C. the youngeit tor this Alienation by kim? | Quzre 
-oldeth held Mo. 271. pl. 424. Hill. 30 Eliz. C. B. Spittle V. Davis. — 


or 
any 


unlawtul, and the youngeſt Son after his Entry ſhall hold the Eſtate diicha"ged of the Proviſe; 
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any Limitation therein contained. 
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Condition. „ 


2 Ow. 8. Spittle's Caſe. S. C. held accordingly per tot. Car. and 
Ibid. 53. S. C. in totidem Verbis. 


— — Pan ˙ OI A CO OE 


Judgment accordingly. 


g. The Husband gave Lands to his Wife during the Minority of his Son, 2 Le. 48 
won Condition that foe fou do no Waſte. The Husband died, and the E * 
Widow married again, and died, and this 24 Husband committed Waſte. Verdis ye | 
It was held by the whole Court to be no Breach of the Condition. Judgment 
2 Le. 35. pl. 46. Hill. 33 Eliz. C. B. Cobb v. Prior, was enter'd 


ö 5 8 1 | accordingly. 
Lat. 20. cires S. C. and that it was therein adjudged, that a Condition to avoid an Eſtate ſhall be 
taken ſtrictly. | | GL | ö | 28 


9. A. being ſeiſed of a Manor and Lands in Fee, made a Feoffment to 
D. &c. to the Uſe of himſelf in Tail Male, Remainder to E. in Tail, 
rovided that E. or any in whom the Inheritance in Tail of all the Premiſſes 
(all happen to be, ſpall pay to the Daughter of A. 2001. P. being in Poſſaſſi- 
on of Part of the Lands never attorn'd. Popham and Anderſon Ch. J. 
agreed that che Remainder-man in Tail is not bound by this Condition, 
tor that was, that he who ſhould have the Inheritance in Tail of all 
the Premitles ſhould pay &c. whereas that which was in the Poſſe/ion 
of P. did nt paſs for Want of Attornment, becauſe a Condition is to be 
taken ftrictly. Poph. 102. Hill. 38 Eliz. Slaning's Caſe. _ EE | 
10. A. in Tail, the Reverſion in Fee to the Queen, lets the Land for 18 56. 
21 Years by Indenture, and eovenanted that the Leſſee ſhould enjoy it 4- S. C. but 
gainſt all Perſons without Interruption of any beſides the Queen, her Heirs Dae ; 
and Succeſſors, being Kings or ©ueens of t.ngland. The Onueen granted to be made 
the Reverſion to W. and then A. died without Iſſue. W. enter'd and by the 
ouſted the Leſſee, who brought Covenant, and adjudged that it did lie, LOG of A. 
for none are excepted bur the Queen, her Heirs and Succeffors, and nor 8 
her Patentees. Cro. E. 517. pl. 43. Mich. 38 & 39 Eliz. B. R. Leaſe. 
Wood roſte v. Greenwood. | „„ 3 
11. A. made Leaſe for 21 Years to B. and covenanted that the Leſſee 2 Roll Rep. 
fou enjoy it during the Term, without the Let or Diſturbance of him, his 286. S. C. 
Heirs, or Aſſigns, or any other Perſon, by or thro' his Means, Title, or Pro- ee FEES 
curement, and in Covenant the Plaintiff ſet forth, that before the ſaid that x I 
Leaſe was made to him, Ld P. granted the Lands to A. and to M. the a Breach of 
Defendant his Wife, and to the Heirs of A. and averr'd that it was by the Cove, 
Fine levied*by the Means and Procurement of A. and that A. was dead, 2. 
and M. turned him out of Poſſeſſion ; it was objected, that the Wife deri- by een 
ved no Title from her Husband, the Covenantor, but from the Lord P. and of the A- 
that this Covenant extends only to Titles derived under A. and after his E- verment ; 
ſtate created; but adjudged that in regard there was an Averment, that — adjor- 
tho' the Wife claims by a Title derived from Ld P. the Conuſor, yet „ 
the is in and claims by Means of A. her Baron, the Leſſor, and it was S. C. re- 
by his Procurement that the Fine was levied, and if that had not been ſolv'd by 
levied, the would have had no Eſtate, and conſequently is within the ou bes! J 
Covenant, tho? the claims by Title derived from another. Cro. J. 657. and Hay 
7 7 | * 057. and Haugh- 
pl. J. Hill. 20 Jac, B. R. Butler v. Swinnerron. | 28 e 
| | | OS: amder- 
lain) that the Condition was broken; for the Words (by his Means and Procurement) have a large Ex- 
tent; and Judgment accordingly. | | F333 TC © OO. | 


12. A, leaſes Land wy. S. upon Condition, that if he paid him 3 l. per 
Ann. for 5 Years next enſuing, then the Leaſe to be void; and atter wards 
gives a Bond with Condition to perform all Covenants Ec. and Conditions 
in the ſaid Indenture of Leaſe, Debt being brought upon the Bond, 
the Defendant pleaded Conditions performed. The Plaintiff affigns 4 
Breach, that he had not paid the 31. per Ann. according to the Condi- 
_Uon in the Leaſe. The Defendant demurs, and the Queition was, * 
. : Hi a ther 


is not an 


cCauſe they ſhall be taken ſtrictly, and fo he apprehended that the Condition was broken. 


Executor; And Weſton ſaid, that Adminiſtrator in this Caſe is charged in this Ciſe as well 


a4 Sendition. 


Male of his Body, and not Þ, and his Heirs. Co. 5. Lon Cheney, 

65. telolved. 1 5 3 
Cro J. 398. . 2. Ik a Man leaſes Lands kor Bears, upon Condition that the 
pl 3. S. C. Leflte nor his Aſſigus ihall not alien the Terin to any but ta one ot 
and all the his Brothers, and after the Leilce aliens to one of his Brothers; 
83 thts Aſſignee is not within the Convitton, but he may alien to 
pinion — hom he pleaſes. Mich. 12 Jac, B. Re. Tr. 14 Jac. B. G. bc; 
Boll Ren tween ate bebt and Fox, per Coke. cs he 
„ 


— — — 


Hitchcock v. Fox. 8 C. adjornatur.— Ibid. 389. pl 10. Trin. 14 Jac B. R. S. C. and Cole Ch, 7, 
thought that the Aſſignment to one of the Brothers purſu mt to the Condition has ditchargad all the 
Condition, and the Eſtate is then abſolute without any Condition 2 Bulſt. 296. Fox v. Whüitch- 


cocke. S. C. & S. P. per Coke Ch. J. and Judgment for the Plaintiff accordingly. 


3. Conditional Deviſe in Fee by Baron to his Wife, who takes other 


Baron, and the ſecond Baron breaks the Condition, yet it is no Forteiture, 
See Mo. 92. pl. 229. Trin. 10 Eliz. Anon. 

4. A. deviſes Land to his Mother for Life, and after her Death ro B. 
his Brother in Fee, Proviſo that if his Wite (being enſeint) be delivered 
of a Son, that then it ſhall remain to ſuch Son in Fee, and dies. A Son 

is born; and it was held that this Proviſo does not deſtroy the Mother's 
Eſtate, but the Eſtate of B. only. D. 127. pl. 53. Marg. cites 23 Eliz, 
e | : 
1 4 5. Lands were leaſed on Condition, that Leſſee, his Executor or Af. 
N en ſigns thould not al ien without Leave of the Leſſor. It Execution of ſuch 
J. held, Teaſe be made by Reaſon of Judgment, or Recognizance, one]uttice held, 
thar this he that has it may aſſign it over; bur, per another uitice, the Execy. 
tion itſelt is a Forfeiture, which the Reporter thinks hard. 


5 And. 124. 

3 Trin. 25 Eliz. in the Cate of Moor v. Ferrand. 

Condition. : | . | | 5 | | 

5 SF pl.6. 6. A Leaſe for Years is made upon Condition, that Leſſee, his Exccu- 
OO V. p 


Farrand S. C. Fors Or Alſjigns, ſhall not alien without Atjent of the Letlor. The Lek 
but no judg- {ee dies inteſtate ; the Ordinary grants Adminiftration to F. F. who dens 


ment, and the Term without Licence; adjudged, that the Condition is broken, 
Periam J. for he is an Aſſignee in Law. Cro. E. 26. pl. 4. Patch. 26 Eliz. C. B. 


33 More's Caſe. 


ſtrator is not within the Penalty of the Condition, becauſe he is not in merely by the Party, but by 


the Ordinary. And. 123. pl. 172. S. C 3 of the Judges held, that the Adminiſtrator was Aſſignee, 


and ſo the Condition broke within the Words and the Intent; bur the other Judge held e contra. — A 
Dal. 83. pl. 29. 14 Eliz. S. P. and it ſeemed that the Condition was not broken, becauſe an Adminiſtra- 3 
tor is not Aſſignee, but Servant to the Ordinary, but comes in en le Poſt. Dyer ſaid, that he is Al- 
ſignee in Law, but not in Fact; and he thought the Words would extend to an Aſſignee in Law, be- 3 


L ſſee 
; & - jo : 4.4. 
covenanted not to lop, or top any Trees, and afterwards died inteſtate ; his Adminiſtrator lo! 


| | »ped the 
Trees. The Court held, that this was a Breach of the Covenant, for he is Aſſignee as well as Execu- 
tor; and though at Common Law he was nor, yet now by the Statute he is made to all Purpoſes as 


| as an Exe- 
cutor would be, becauſe they have the Term to the Ute of the Teſtator [or Inteſtate]. Mo 44, 45. 
pl. 136. Mich. 5 Elis. Anon. Dal. 46, 47. pl. 4. 5. C in totidem Verbis, 5 | | 


2 Le. 38. 7. A. deviſed Part of his Lands to B. his eldeſt Son in Tail, and anther 


n Part to C. his youngeſt Son in Tail, provided that if any of his Children 


vinkbauf-- alien or demiſe any of the Lands to them deviſed, before they come to the Age 


the Court of 30 Teers, then the other ſball enter. A. died. B. demiſed his Part be- 
Was, that fore his Age of 30 Years, and C. entred, and atterwards demiled the 


here is a 


Tes ame tor Years before his Age of zo Jas, whereupon B. re-entred on the 
oy rage m Leſlee. The Queſtion was, whether by the Entry of C. the Land is 
Condition, abſolutely diſcharged of that firit Limitation, ſo as B. the eldeſt Son 


and the cannot enter upon C. the youngett tor this Alienation by him? Quzre. 
Entry of the Aa... Al 


eldeſt held Mo. 271. pl. 424. Hill. 30 Eliz. C. B. Spittle v. Davis. 


unlaw ful, and the youngeſt Son after his Entry ſhall hold the Estate diſchanged of the Proviſc, or 


any 
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any Limitation therein contained O. 8. Spittle's Caſe. S. C. held accordingly per tot. Cur. and 
Judgment accordingly. Ibid. 53. S. C. in totidem Verbis. | N 


Ly 9. The Husband gave Lands to his Wife during the Minority of his Son, 2 Le. 48. 


1 pon Condition that ſhe fou do no Waſte. The Husband died, and the E . 

I idew married again, and died, and this 24 Husband committed Waſte. verbis and 
It was held by the whole Court to be no Breach of the Condition. Judgment 
6 2 Le. 35. pl. 46. Hill. 33 Eliz. C. B. Cobb v. Prior. 5 Was enter d 
784 . | | _ accordingly. 
at. 20. Cites S. C. and that it was therein adjudged, that a Condition to avoid an Eſtate ſhall be 
taken ſtrictly. | 5 | | 


9. A. being ſeiſed of a Manor and Lands in Fee, made a Feoff ment to 

D. &c. 70 the Uſe of himſelf in Tail Male, Remainder to E. in Tat: 

provided that H. or any tn whom the Inheritance in Tail of all the Premiſſes 

(all happen to be, ſpall pay to the Daughter of A. 200 l. P. being in Poſſeſi- 

on of Part of the Lands never attor d. Popham and Anderſon Ch. J. 
= - gorccd that the Remainder-man in Tail is not bound by this Condition, 
EZ tor that was, that he who ſhould have the Inheritance in Tail of all 
the Premitles ſhould pay &c. whereas that which was in the Poſſeſſion 
P. did at paſs for Want of Attorument, becauſe a Condition is to be 
taken ftrictly. Poph. 102. Hill. 38 Eliz. Slaning's Caſe. _ 
£ 10. A. in Tail, the Reverſion in Fee to the Queen, lets the Land for Noy 56. 
21 Years by Indenture, and eovenanted that the Leſſee ſhould enjoy it a- S. C. but 
” againſt all Perſons without Interruption of any befraes the Queen, her Heirs eee 
and Succeſſors, being Kings or Lueens of Hugland. The Oueen granted to be made 
the Rever/ron to V. and then A. died without Iſſue. W. enter'd and by the 
ouſted the Leſſee, who brought Covenant, and adjudged that it did lie, e V. A. 
| for none are excepted bur the Queen, her Heirs and Succeffors, and nor Ge ofthe 
ber Patentees. Cro. E. 517. pl. 43. Mich. 38 & 39 Eliz. B. R. Leaſe. 
Wood rote v. Greenwood. | „FF ĩð m „ | 
11. A. made Leaſe for 21 Years to B. and covenanted that the Leſſee 2 Roll Rep. 
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Ft | | 1 . P,.,_ the Court 
Fi Heirs, or Aſigns, or any other Perſon, by or thro' his Means, Title, or Pro- 5 


Covenant, tho? the claims by Title derived from another. Cro. J. 657. and Haugh- 
Pl. J. Hill. 20 Jac, B. R. Butler v. Swinnerron. e es e 
| | | amber 


lain) that the Condition was broken; for the Words (by his Means and Procurement) have a large Ex- 
tent; and Judgment accordingly. | LO | | 


12. A, leaſes Land 8 F. upon Condition, that if he paid him 31. per 
Ann. for 5 Years next enſuing, then the Leaſe to be void; and atterwards | 
gives a Bond with Condition to perform all Covenants Cc. and Conditions 
in the ſaid Indenture of Leaſe. Debt being brought upon the Bond, 
the Detendant pleaded Conditions performed. The Plaintiff affigns a 
Breach, that he had not paid the 31. per Ann. according to the Condi- 
Lon in the Leaſe. The Defendant demurs, and the Queition was, Wow 

| Cr ther 


Condition. 
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ther or no the Condition of the Bond was broken by not pay ing the 3]. 


— 


— 


and it was argued for the Deſendant that it was not, becauſe the De- 
tendant had not covenanted to pay 31. but had it at his Election, either 
to pay the Money, or elſe let the Land [or, that the Leaſe ſhould ſtand 

ood | but Hale ſeemed co incline that the Bond was torteired ; tor it 
the Word Conditions ſhould not relate to that Claute of paying the 3}, 
it would be void; and he ſaid, ſuppofe the Condition of the Bond had 
been only to perform all Cotiditions in the Leaſe, certainly it mut 
have related to that; and now, when it is for Pertormance ot all Cove. 
nants and Conditions, it will be as effectual; tor the Word Covenants 
ſhall relate to the Covenants in the Leaſe, and Conditions to this Con- 
dition. Sed ad jornatur. Freem Rep. 386. pl. 498. Hill. 1674. Anon 
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_ 
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(N. a) To what Things it ſhall be ſaid to extend, 


Cro. E. 981. 1. LF a Man that hath certain Walks within a Foreſt of Inheritance, 
12 19.5. A gives one Walk called B. to J. S. in Tail, and dies, and yis 
broke v. Heir recites the lald Grant, and confirms it, and by che fame Deed 
Syms, Mich. grants another Walk Called S. in the lame Foreſt co him and his Heirs, 
42 & 43 E- Proviſo, that the ſaid J. S. thall not cut any Trees in Aliqua Parte 
| = B. 4 Premitlorum in Indentura predict? ſpecificatorum; the Condition hall 
© aq extend to the Walk called B. ſo that if he cuts any of the Trees 
S. P. reſolv'd tt this Malk, the Orantor may enter for the Condition broke, it: 
per tot Cur. tg the Malk called S. for the Word Premitſes comprehends as 
8 well that which is confirmed, as that which is granted. Cr. 4: 
(Præmiſſa) Ellz. B. B. between Evans and Lavran adjudged, 
| this + (Præmentionata) and to avoid his entire Grant; and adjudged for the Plaintiff. - 8. 
Cited 11 Rep. 51. a. — 8. C. cited by Hobart Ch. J. Hob. 276. S. C. cited by Coke Chi. J. 
Koll Rep. 102. . „5 85 | 


Hob. 269. 2. Tf A. be in Execution at the Suit of B. und B. upon good Con- 
| pl. 3 1 ſideration affirms to J. S. that he will not diſcharge A. without his 
ee Conſent, und after A. and B. agree that B. ſhall make a Releaſe tg 
Was given him of the Execution, and deliver him, and that A. thall enter into 


tor the an Obligation with Condition to ſave harmleſs B. from all Suits &c. 


Plaintiff, 


3 that may ariſe upon the Releaſe of the ſaid A. being in Execution at 
the Opinion the enlealing thereof, at the Suit of the laid B. in ſuch a Sum, 
of Hutton, from all Perſons which may any way trouble the ſaid B. rouching 
who thought or concerning the ſaid Releaſe, that then tc. and after all this is done 
the Conde accordingly, and J. S. brings an Action upon the Cale againſt B. 
be under- Upon his JIromiſe, and recovers, A. ought to ſave him harmlels, 
ſtood only, Otherwile the Condition is broke, for this ariſes by reaſon of the 
by the, lald Releale, and ſo within the Words though the Promiſe made 
8 to J. S. was the Caule of the Action of J. S. Palch. 17 Jac. B. 
. between Mlaen and Wilkinſon udjudged. 
R fee, = not by any collateral Act dehors as this Promiſe is; But the reaſon that moved the 
Judges was, that this Condition carried a forcible and apparent Intent of ſaving harmleſs of ſome 
Damage, which might ariſe, not upon the Releaſe alone, but upon ſome external and collateral Thing 
beſides the Releaſe, and yet by the Means and Occaſion of the Reicate; tor the Words are (to fave 
harmleſs &c. from all Perſons that might trouble him concerning the ſaid Releaſe). 
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Condition. 127 
z. The Condition of an Obligation was, That the Obligor ſhould make 
Appropriation of the Church of Dale ſuch a Day to ſuch a Houſe, at his Coſts 
aud Charges diſcharged of Incumbrances ; there, altho' there was a Pen- 


en granted thereout to another, it was holden that the Obligee was 
not bounden to diſcharge it of that Penſion. Arg. 3. Le. 44. pl. 64. in 
Cale of Mountheld v. Catesby, cites 3 H. J. 4. 85 


4. If a Man leaſes his Land for 20 Vears, upon Condition that ths 
Liſſee ſpall rake the Ditches, and does not ſay how often, there if he 
rakes them ou he is excuſed tor ever. Br. Conditions, pl. 6. cites 27 


H. 8. 6. 


. 
n 


5. It a Man makes a Feoff ment of his Lands with Warranty, and cove- 
nants, that it is diſcharged of all Rents, there it ſhall not extend to Renta 
Services, Which are incident to the Lands of Common Right. Arg. 3 
Le. 44 pl. 64. Mich. 15 Eliz C. B. in Caſe of Mounttord v. Catesby. 

6. It was faid, that it one makes a Leaſe tor Years, rendering for the 
firſt 2 Nears 101, and afterwards 30 l. every Tear, with Condition, if the 


= Rent of zo l. or any Payment of it be behind, that the Leſſor enter; the 


Letlor enters for not Payment of the 10 l. that his Entry is lawtul, for the 
101. was Parcel of the Rent, tor it was but one Rent. 4. Le. 8. pl. 
34. Hill. 27 Eliz. Holland v. Hopkins. | Eg 


. . 


J. It Lands are given fo AH. fur Life on Condition, Remainder to B. in r 115. 
manner aforeſaid; theſe Words (in Manner aforeſaid) ſhall refer to the; . 
Eitare tor Lite limited to A. and not to the Condition, not to any other dingly, * 
collateral Matter; per Fenner. 2 Le. 69. pl. 92. Trin. 2) Eliz. in S. C. in to- 
Caſe of Brian v. Cawſon. 3 8 | tidem Verdis. 

8. It aliqua Lis, vel Cyntroverſia oriatur Impaſterum, by Reaſon of 
any Clauſe, Article or other Agreement in the ſaid Indenture contained, 
that then before any Suit &c. the Parties ſhould chooſe four indifferent 
Perſons for the ending thereof &c. This extends not to the ſubmitting 
the Breach of every Covenant &c. but only where Diſputes ariſe upon 
the Conſtruction of any Covenant &c. Le. 37. Trin. 28 Eliz. B. R. 
Parmort v. Griffina. hs | „ Sos 

9. A: being Tenant in Tail of certain Lands, exchanged the ſame with B. 
—B. entred, and being ſeiſed in Fee of other Lands, deviſed ſeveral Parcels 
thercof to others, and among /t the Reſt a particular Eſtate to his Heir, pro- 
d, that he doth not re-enter nor claim any other of his Lands in the De- 


5 firuttion of his Will, and it he do, that then the Eſtate in the Lands de- 


viſed to him to ceaſe. A. dies; his Iſue enters into the Lands in Tail, 


and waives the Lands taken in Exchange, and before any other Entry, 


the Heir of B. enters upon the Land given in Exchange ; and the Opinion 
of the whole Court was, that it was no Breach ot the Condition, be- 
cauſe that was not the Land of the Deviſor at the Time of the Deviſe, 
thereſore it was out of the Condition. Godb. 99, 100. pl. 115. Mich. 28 
and 29 Eliz. C. B. Barber v. Toppesfield. | 185 
10. Where the Proviſo is Parcel of one Sentence, which contains a Cove= 
#ant, or abridgeth the Covenant, there it ſhall not amount to a Condi- 


| tion bur to an Exception 3 as Grant of a Rent-Charge Proviſo that he 
mall not charge the Perſon ; So a Leaſe without Impeachment of Waſte, 


Froviſo that the Leſſee ſhall not do voluntary Waſte, the ſame abridges 
the Liberty. Arg. 2 Le. 128. Mich. 29 Eliz. B. R. Scott v. Scott. 
It. A Leaſe is made of Lands for Years Proviſo, that Leſſee ſhall nat 
put his Cattle on the Land from Michaelmas to St. Andrew's Tide ; per 
Dyer Conditions are ſtricti Faris, and conceived that the Conditions 
thould be reſtrained to the firſt Year, and ſhould extend no farther, 
Per Manwood, if I am bound that Iwill not go to London between 


CFaſter and Michaelmas. it ſhall not extend only to the firſt Vears aſter 
the Date of the Obligation, but for my whole Lite. 4 Le. 100. pl. 


205. in Time of Q. Eliz, 


12. The 


1 Condition. 


: . „ a . . ; © 7 or ey 3 

2 Keb. 103, 12. The Condition, of an Obligation was, that if the Olligor paid y 
pl. 35-5 C. un h, then the Obligation to be void, or otherwiſe it H ould be Iawtul „ he 
the Court FP . , , . , Jul jr 41 

held the the Obligee quietly to enjoy ſuch Lands. The Deſendant pleaded, that tec Pr 
Condition Plaintiſt had quietly enjoyed. The PlainciiF demurred, intend ing tha 4 6 8 

good enough the Condition depended only on the Payment or Nonpayment, aud E 
e a that what concerned the Land was idle. The Court ſaid, that Cond. 3 
(that it might tions ought to be taken according to the Intent of the Parties, if it en. 1 
be lawſul appear what that is; but as the Words (then to be void) are places hy 
to enter) im- here, it can refer only to what precedes and not to the Land, which bis 
plies, that follows; and it was ſaid, that the Rule of Grammar holds in our Lax , 
the Party a 4: id tn Ke OY | : 3 4e. 
would deli- vViz. that the Words in the Beginning or End ot a Thing reter to a, a 
ver up Poſ- bur that thoſe 1n the Middle refer only to the Middle; but they my De 
ſeſſion, & that the Intent of the Parties doubtleſs was, that the Obligee thould hiv ! 801 

adjornatur, either the Money or the Land, and theretore the Court would adviſe 
pl. 63. S. C. and recommended an Agreement, Sid. 3 12. pl. 26. Mich. 18 Car, 2 1 Ae 
| adjornatur, B. R. Ferrers v. Newton. | = Th 
| becauſe the 3 : 5 Vs : 8 5 

f Court would not adjudge it for the Plaintiff. —Ibid, 131. pl. $9. the Court agreed, that Judgmen | . 
ö ought to be for the Plaintiff, the Words after the Condition being inſenſible, and the Parties na V! 

ö agreeing. | | | v. 


Lev. 272. 13. A. and B. brought Debt upon a Bond, the Defendant pleaded th 
oc & © Releaſe of B. bur upon Oper it was of all Actions &c. which be had & 
but ſtates 4g ainſt the Defendant upon his own Account ; the Plaintitis replied, that 
it only as This Bond was not taken upon his own Account; upon which Iſfue was ti 
of an Action ken and found tor the Plaintiſfs; it was moved in Arreſt, that this was 


- — — 
— — —— U—jä—ñä— — — ͤ — 


— 


TT 


4 Abt of da oe ING A 

n JJ ] ³ . ˙ ̃ —⁴o 3 

eee SET Al Bo Ee 
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N * 5 ; ; 
| | e e a trivolous Iſſue, for the Releaſe of one Obligee diſcharged the Bond; 
[ 4 whom but the Court ſeriatim delivered their Opinions for the Plaintifls; tor 


the Bond B. who gave the Releaſe, might take the Bond (and ſo the Truth was 
was given that the Bond was made to him and A.) as a Security for a Debt with 
in Tru Which he was intruſted for another. Vent. 35. Trin. 21 Car. 2. B. R. 

FOX others, N k 5. C { | | | | 

- and ajdudg- OKE S Cale. | 5 

cd that his 5 | | | | 

| Relcaſe to the Obligor of all Demands on his own Account, did not releaſe the Bond.<—S, C. cited 


Lev. 100, 101. —2 Keb. 530. pl. 37. S. C. adjudged for the Plainritf. 3 4 
25 5 8. 14. In the Condition of a Bond it was recited, that a Heriſt had con - 11 
aſch. 23 , 3 


Car B. K. ſtituted Defendant Bailiff of a Hundred in his County, if therefore the WF 
Stoughton Defendant ſhall duly execute all Warrants to him directed, that then Kc. a 
v. Day, It was adjudg'd, that the Words (all Warrants) ſhall be intended on- NM 
S, C. ruled ly all Warrants directed to Defendant as Bailiff of the ſaid Hundred, | 
GY and not other Warrants; Per Twiſden J. 2 Saund. 414. Paſch. 24 Car, 
Plaintiff Nil 2. in the Caſe of Lord Arlington v. Merrick, as the Caſe of Horton 

capiat per V. Dare - EE RE „ 8 

Billam niſi. Tang | 3 | DE | 
All. 10. Paſch. 22 Car. B. R. the S. C. reſolved, that though the Words of the Condition wer: WE hy 
general to make Returns of all Warrants directed to him, yet it was to be underſtood of ſuch only s b 
were to be executed within the Hundred of which he was made Bailiff. | | 


2 Vent. 126, 15, A. leaſed three Houſes to B. for 4x Years, rendring Rent, and 
Nu” 6 B. covenanted to pull them down, and in the ſame Place to build three nev 
adjudged for ſubſtantial Houſes, and during the ſaid Term well and ſufficiently to repair Il 
the Plaintiff, Ihe ſame, and to gield up the ſame ſufficiently repaired at the End of the = " 
but Rooke- B. inſtead of building three Houſes only, built five, and permitted one * 


| by J ae of them at the End of the Term to fall down. A. alligned a Breach | : 
| ing to him in not repairing one Houſe built on the Premiſſes; the Detendant: ! 
i tcdio be all as pleaded, that he pulled down three Houſes, and built three more [M8 © 
| 10 | one Cove- 6 On the Ground where they ſtood according to his Covenant, which We 1 


11 the fub. Were Kept in Repair during the Term, and letc in Repair at the End 
ſequent thereot, and concluded to the Country. The whole Court held, that 
Matter con- | EE Os 


Condition. - 129 


he by this Covenant muſt keep and leave all the five Houſes well re- cerning. lea- 
paired 3 tor though in the firit Covenant he was bound to repair all the in Page 
W }Houles agreed to be built (which were three) yet by the laſt Covenant 4-1 hy 
he is bound to repair dicta Premiſſa ac Domos ſuperinde ere&* (not a- ſhould be 
greed tore erect? bur ſuperinde erect” indefinitely) which extends to all reſtrained 
the Houſes which ſhall be built on the Premiſſes within the Term. Lev. and under- 
264. Trin. 1 W. & M. in C. B. Douſe v. Earl. | | 3 
106. One Deviſes to his Son by his ſecond Wife in Tail Male, Remainder to Mite. 

his eldeſt Son by his firſt Wife, provided that if the Land ſhould come to his | 
eldeſt on, then he or his Heirs fhuuld pay Tooo l. to the Teſtator's Daugh- 
ters, within four Months after the Eſtate thould come to them, and in 
Default of Payment the Truſtees to enter and raiſe the Money. The 

Son by the firſt Wife dies, leaving a Son. The So by the ſecond Wife 
ſuffers a Recovery of a Moiety of the Lands, and dies without Iſſue, fo that 
the Motety only of the Premiſſes comes to the Son of the Son by the firſt Wife. 
Though no Part of the Premiſſes ever came to the eldeſt Son, yet the 
Motety of the Lands ſhall be /iable to the Payment of the whole 1000 l. 
nu ithout any Apportionment. 2 Vern. 359. pl. 324: Mich. 1698. Hooley 
= v. Booth & al. | 
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© (0.a) When a Thing is limited to be done, by aohors 
Collateral Things which conduce to the Performance 


thereof Hall be done. By whom they ſhall be done. 


. WPF RE a Pan is bound to do a Thing, he ought to do 

15 all that which depends thereupon in the Performance of 

oe ong, up. „ . 5 . 
2. (As) if the Condition be to wy a Fine to the Obligee, and it is Br. Cos, 
not determined at whoſe Colts it ſhall be done, it ſhall be at the Coſts pl. 9. cites | 
ok * that = levy the Fine, for this depends upon the other. © 

= 113), 4. 15. U. + ED | 


32323 7 
95 | 14. Hill. 2. Car. C. B. 
4. Tf the Condition be to levy a Fine upon Warning, a Warning Br. Condi- 
| by the Sheriff upon a Writ of Covenant is not ſufficient, (for perhaps "5 Þl-39- 
: te cannot know by this, whether it be to levy a Fine or other Action) g 
1 * y ought to be upon Warning by the Obligee Himſelf, 11 Þ, infra (Y. c) 
{+ 19, -: . . e pl. 2. cites 
* | : b I . 
1 | FCW . A 
{ 5. Debt on Bond to pay Money, if A. ſhall be then living, and ſpall be- S C. report- 
fore the 20th of May, by due Forin and Courſe of Law, perfect, levy, and ed 55 noo 
acknowledge a Fine and a Recovery before his Majeſty's Juſtices of C. B. E. a] 
of and in certain Houſes and Tenements, with the Appurtenances, which that the 
| the faid B. lately had and purchaſed of A. Defendant pleads that A. is Words (that 
| Ing, and did not levy &c. and the Queſtion on Demurrer was, 52 dn oY 
A. could levy the Fine ? and held that B. ſhould levy it. Brownl. 76. fuer . R . 
ill. 10 Jac. Manceſter v. Draper. . . | covery) re- 
ee wo . fer to the 
next Antecedent, viz. A. though the Words (if A. be then living) come in in a Parendiicks. ; 


2 —— — 


29 * 


— — U . KK — 5 . — 


| F Condition. 


„ „ 


6. If a Man covenants 7o convey Laids, it ought to be done art, 


Charge of him that covenants to do it, except the contrary be agreed, 10 

Sic dictum fuit. Sty. 280, Trin. 1651. | i 

Y « 

SS (P. a) Condition for Aſſurance. How it thall be per. 0 
ö formed. : W 3: 
| | 5 R: 

&.P-by Pop- 1. IIa Man covenants to make ſuch Aſſurante of the Manor g Þ! 


ham N D. as the Counſel of the other thall dev iſe, and the Counſel de. 
83 viſes that he ſhall be obliged in a certain Obligation, that the othet 1 I. 
ceſſit. Cro. E. ſhall occupy the Manor peaceably cc. he is not bound to perforin i, 
3:0. pl. 11. for this is no Aſſurance within the Intent of the Covenant, Hill 


in Caſe ot 37 Elz. B. N. per Curiam. 


Thornbo— 

rough v. Mompeſſon, S. C. Lutw. 699. Arg. cites S. C. — Aſſumpſit in Conſideration of! 
Sum of Money paid to the Defendant, he promiſed to aſſure copybeld Lands to the Plamtiff in ſuch ar. 
ner as D ſbou'd adviſe, who adviſed that the Defendant jhould make a Surrender at the next Court &. ay 
ſhould enter into à Bond of 40 l. to the Plaintiff, for the enjoying ihe Lard againſt all Penn, which he 
had not done; Adjudged per tor, Cur. that the Breach in not entrivg into the Bond was 1.1, becauſeir 
was cut of the Aſſumplir, and therefore the Defendant is not bound to perform it. Cro. J. 115, pl.1, 
Paſch. 4 Jac. B. R. Staynroide v Locock. — Noy 124. Stanred v. Laycock, S. C. ſays, that tas 
Obligation is not Part of the Aſſurance, and was out vt the Reference to D. [but the Report ſecus 
not very clear ] 


$.P. by Pop- 2. [But] if a Man be obliged to do ſuch Acts for the Aſſurante of 
ham, C:o- the Manor of B. as the Countel of the other hall vevile, aud t 
i. 27 Countlel deviſes that he hall make an Obligation or Scarute char the 
Thornbe- Other ſhall enjoy ir, he ought to pertorm 1t, otherwtile he hath broke 
rough v. his Covenant, Dil. 3) Eltz. B. R. per opham. 
lompenſon. | 1 | | 2 
| : Condition of a Bond, that if the Defendant do before Michaelmas make, actrowledee, and ſufn 
all and every ſuch Act and Thines, whatſoever they be, for the good aſſurino, and the ſure making ot the 
Manor of D. to J. S. and his Heirs, that then &c. Here if the Plaintiff requeſts a Fine, a Fecfmert, 
4 Recovery, a Bargain and Sale, he ought to do all; for he is to make all and every Act whatſoever 
tor the Aſſurance of the Manor of D. but he is not bound to mabe any Obligation or Recognizance for tit 
exjoyint of the Manor, for this is but a * collateral Security, and not any Aſſurance, and if the Plaintif 
requeſt the Defendant to convey the Manor in 8 the Defendant at his Peril ought to do this 
by any kind of Aſſurance, and if upon this Requeſt the Defendant make a Feoffment of tlie Manor, yet 
if after this the Plaintiff requeſts a Fine, the Defendant muſt acknowledge a Fine alſo, and fo vp 
every ſeveral Requeſt he ought to make ſeveral Aſſurances. Yelv. 44, 45. Hill. 1 Jac. B. K. Pudſey v. 
Neu ſam.— Mo. 682. pl. 938. S. C. adjudg'd that general Requeſt is ſufficient, and the Obligor at 
his Peril muſt do what is ſuihcient for the Aſſurance. Brownl, 84. S. C. but ſeems only a Treal: 
lation of Yelv. 7 ED : 
* S. P. As to the not being compellable to give any collateral Security, agreed per tot. Cur. Brownl. 
93. Paſeh 5 Jac. in Caſe of Stamford v Cooke. —— Cro. J. 115. pl. 1, Paſch. 4 Jac. B. R. Stat 
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rode v. Locock, S. P. by the Opinion of the whole Court. 


Cro. E. 3:0. z. Ik a Man covenants to make ſuch Aſſurance as the Counſel al 
E ns the Covenantee ſhall deviſe of an Annuity of 30 l. and of 200 J. in M 
BR Thorn. Hey, and the Counſel deviſes that he make an Obligation in which he 


borough v. ſhall oblige Himſelf, his Heirs, Executors, and Adminiſtrators, © 
Mompenſon, pay to the other the Annuity, and alſo the 200 1. at certain Days hc 
"PL mw is not bound to perform it; for this Obligation is not any aſi 
was moved, Lance of the Annuity, dubitatur. Hill. 37 Eltz. B. K. 

that this wa Re 85 1 5 
_ aner Covenant, becauſe the D2viſe was, that he ſhould bind him and his Heirs, wheres 
| there is no Word in the Covenant that the Heir ſhould be bound; but the Court gave not #7 
| | Aafwer thereto, and it was ended by Arbitrement. | CE | 
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Condition. 1 
J. 56 A. covenants to make luch Aſſurance tor the Payment of 
1091. to B. as his Countel ſhall oevite, ang his Counſel deviſes that 
g. Hall make an Obligation ot 1000 J. tor the Payment of 100 l. he 


2 buggt £0 pertorm it. Il. 37 Ellz. B. B. Per 4opham. 


5, But eit the Covenant in this Cale had been o inake ſuch rea- Godb. 445, 
ſonable Aliurance as the Countel ot the Covenantee thould devite, it * 3 
had been otherwiſe; for it is not reaſonable ta make an Obligation 27 1 liz, S. P. 
of 1co0o l. tor the Papment of 1004, Hill. 3) Eliz, B. &. Der by Popham. 


W - 


. it A. covenants with B. to make ſuch reafonable Aſſerance to 


B. in Fre ot tuch Lands, reſerving tu A. and his Dars 20s. Rent 


31 per Ann. as the Counſel of B. ſhall adviſe, and atter ». renders to A. 


a Peed-Poll, by which A. inteotis B. of the Land in Fee, reſerving the 
ſaid Rent ti A. in Fee; This 15 not inch reaſanable Allurance to 
lind A. tu ical; tor this 16 a Kent-Scck, and the Oeed appertains to 
the Feoliec, and then A. with9t the Oeed canngt have any Keme⸗ 
by ior the Bent. Eich. 11 Car. S. G. between Cuppage αν,˖uſcue, 
pi Cettlam. © 
„. Sur if A. BY Indenture grants and ſells Lands without Livery 
or Inroliment td B. in Fee, relerving 208. Rent to him and his Heirs, 
and covenants to pals any lurther reaſonable Atlurance as the Counſel 


ot B. ſhall adviſe, and afcer the Counicl adviles a Feolfinent by Deed- 


poll, referving the {ud Rent in Fee; Chls is a 90D Allurance Within 


the Covenant, lo that d. 15 hound to ical it ; tor there the Relerva⸗ 
tion does not depend oniy upan the £cev-JIoil, but upon the In⸗ 
dentüute which dirccks the nie of the Feockment, by which A. map re⸗ 
cover the lag Gent Serk without ſhewiug the Frottment. Mich. 
11 Car. B. G. between Crppage an Aſcue, per Curiam, upon a 
Demutrrer, but ordered the J2arrtes to make a new Feoffinent by 
Indenturc, rendring the Rent. Dill. 1o Car. Rot. 1337. But alter 
the arties could not agree, and ſo this Judgment was given a⸗ 


D gainſt the J3latntif, ketücet, agatat their Opinion betore, becauſe 


the Occd tenvered was a OLev-J20il, the which ſhould be atter the 
Srecution thereot in the J-oflefiion of the J2latntiff; and (*) then . 524. 
the Oetendant could not withour the Oerd have his Rent, not be 
ing abie to prove the Feotfment. „ Do 
8. Tf the Condition of an Obligation be to make rhe Obligee or his Bridgm. 39. 
Aſñigns as good a Leaſe as Counſel could adviſe, and atter the Obligee FF ra N | 
comes to the Obiteor, and appoints him to make a Leaſe to J. S. he h Curt 27 


ought to make it accordingly, though no Counſel adviſed ir, but the to this Point. 
Obligce hunlelt; tor by the Words it is not neceſſary to have the —3 Belt. 


{| Advile of Couucl, but only that the Leaſe ſhould be as good as % © 
| Counſel could advite, Palch. 14 Jac. B. B. between Alen and 8. P. by Coke 


Wedgwood, per Coke, but Oodderldge e contra. Ch. J 

| os ED 1 5 | | Roll Rep. 
3 , Pl. 28 S. C. and Coke Ch. J. thought, that if the Words had been, that he ſhould make as Sk 
a Leaſe as Crurſel ſhould devife, he ought to have brought a Leaſe drawn by Advice of Counſel ; but 
that it ſeems otherwiſe here, becauſe the Word is not Deviſe, but Adviſe. - — Mo. 595. pl. 811. 
ſame Diverſity by Popham. Paſch. 3 5 Eliz. Stafford's Caſe. —In {ſuch Caſe Ld. Anderſon ſid, 
that if Oblicce deviſes the Afturance himſelf, and makes it, the Obligor is not bound to perform it; 
for he is only to make the Afſirance that the Obligec's Countel ſhall adviſe, and not that which him- 
elf ſhall deviſe, and that it is a good Plea that Conſilium non dedit adviſamentum. Cro. E. 9. pl. 1. 
Mich. 24 & 25 Eliz C. B in Bennct's Cale. | 


9. Tf the Condition be to aſſure certain Lands to ſuch Perſons as 
the Obligee thall name, and Aitcr he atiures it to the Obligee himſelt ; 
This is a good JÞacrformance of the Condition, tho' it be not al⸗ 


leged that the Obiigee namen himtelt, for this Acceptance is a Nomi- 


nation Of himſelk. Mich. 13 Ja. B. between Hereſego aud Wild, 
per Curtam. 3 —— 


2 


188 


» k. 10. Ik the Condition be to matze ſuch Auurance in the Law v& 


tion of the Book, and of the Reſidue of the Caſe after 11 H. J. 23. b. it appears plainly otherwiſe, and 


to the Party. 5 Rep. 20. Paſch. 35 Eliz. B. R. in Higginbottom's Caſe | 


obſerve denture &c. and tenders ir ta him, and he requires Time to thew it to 


s. C. & he does not ſeal it preſently the Condition is broke, becauſe the Con- 


IT 9 : f 
in pl. 34. Paſch. 27 Eliz. ſays it has been adju 


— 
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— 


— 


299.7 certain Lands to the Obligee, as by the Counſel of the Obligee upon 
Eliz. stal. Requeſt made thall be advited, and after J. S. was of Countel unt 
ford v. Bot- the Obligee, and gave his Advice to the Oblivee, that the Obligg; 
torne 8. C. ſhould make a certain Alturance, and the Obligee gave Notice t6 the 
adjudged for Obligor of the ſaid Advice, and required him to perform it, jy 
— Mo. 593. ought to perform it, or otherwite the Condition is vroke ; far it i; 
pl. $11, more convenient that the Counleilor ſhout give the Advice co the 
Stafford's Obligee than to the Obligor, for the Obligor does not know whe⸗ 
We for ther he be ok his Counſel in this Matter, tor he may be of his 


the Plain. Counſel in one Thing and not in another. Co. 5. Hgenbolt um; 
yn, Caſe. 19. b. adjudged, See fir . 7. 21. 
Br. Con- 8 | 


ditions, pl. 247. Cites S.C that the Deviſe ought to be notified to him who is to make the Eſtate. 
5 Rep. 20 a. cites S. C. as held by all the Juſtices 11H. 7. 21. that the Counſel ought to be given 
to him who is to make the Eſtate, and not to him with whom he is Counſel; but that upon Conſidera. 


ſo it was reſolved in Higginbottom's Caſe But if the Patty himſelf notifies other Advice to him, 
who was to make the Efizte, than the Counſel gave, if the Covenantor knows of it he may refuſe, it he 
does not know of it, and the Counſel notified it according to his Covenant and Agreement, and he per. 
forms it, he is excuſed; and if it be not according to his Covenant he may refuſe it, and fo no Miſchief 


And. 53. 11. Jf the Condition be to make ſuch Aſſurance æc. to the Oh: 
pl 132. 8. C. ligee as the Obligee ſhall deviſe, and atter the Obligee deviſes an In- 


ut I do not 


8 P. there. his Counſel to be adviſed thereupon, which is denied to him, yet if 
8. P. cited dition is peremptory, ſcilicet, to be performed preſently. D. 16 E⸗ 


and held that 


the Obliga- U3. 338. D. 39. between * Wootton and Cooke; Cod. 2. Ll Manfſers. z. 


tion was Adjudged. 


forfeited ; . 


for when he knew the laſt Inſtant of the Time, he ought to have had his Counſel there ready with 


him. 4 Le. 63. in pl 156.— Bendl. 228. pl. 260. S. C. and the Pleadings. T 4 Le. 62. 
pl. 156. Hill. 26 Eliz. C. B. the S8. C. the Aſſurance was condition'd to be made the 1ſt of Jan. and on 
1ſt of Dec. before Sun-ſet the Obligee came to the Obligor with a Deed ready to be ſeal'd, and re- 
quired the Obligor to ſeal it, who ſaid he would ſhew it ro his Counlel, and then he would ſeal it; 
The Court held the Obligation forfeited. — Mo. 182. pl 526. S C. ſtates the Condition to be, that 
the Defendant and his Son ſhould make ſuch Aſſurance, and that the Son (who was a Stranger) refuſed 
it on account of Illirerature, and therefore required to ſhew it to his Couniel, The Jultices doubted; 
but at another Day Anderſon ſaid his Opinion was, that the Plea was not good. See (I. b) pl. 4. 


8. C. — See (L. b) pl. 3. 8 C——4 Le. 190. pl. 298. cites S. C. Mo. 143. pl. 284. Mich. 25 & 


26 Eliz. Androſe v. Eden, S. P. exactly, held accordingly.—— And. 122. pl. 171. S C. & S. P. ex- 
actly. S. C. cited Mo. 183. as agreed lately on the Point of Time being limited. | 


Roll Rep. 12. Tf a Man aſſumes to be obliged in an Obligation to J. S. and an 
71-pl. 13. Obligation is rendered, in which he, his Heirs and Executors are bound, 


Mich. 12 


Car. B. R. by he Ought to ſeal it, becaule this is the common Courſe tu make Oblt 
Doderidge Nations in ſuch Manner, though the Heir or Executor was not na⸗ 


Obirer, med in the Promiſe. Mich. 12. Jac, B. R. per Coke and Oodde. 


od fuit ; 
god fe. re. 


per Coke . Cro. E. 371. pl. 11. Hill. 37 Eliz, B. R. the S. P. moved, but the Court gave no Anſuer 


thereto, and it was ended by Arbitrement. 


8. P. by Coke 13. Jfa Man be bound to make a Conveyance of certain Lands, it 


Ch.J-Roll a Warranty or Covenant be put in the Deed, he is nor bound to ſeal 
of. ©, | it. Mich 12. Jac. B. R. per Coke. | . 
Le. 29. | | : 


14. J 
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bea that if B. be bound to A. in an Obligation to aſſule 
to him the Manor of D. &c. if A. tenders to B. an Indenture of Bargain and Sale, in which are mary 
Covenants, B. is not bound upon the Peril of his Bond to ſeal and deliver it. | 
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a certain Sum, and B. tenders an Obligation in which they ſhould 7: 


ſtlrlict * 


before, but to that only which was uncertain, and that was the Sum and the Time — Bur ibid. the 
# Reporter makes a Doubt of this Reaſon, and ſays, that (hujuſmodi) imports rather the Manner of the 
Obligation, as whether it ſhould be joint and ſeveral, than the Sum or the Time.——2 Bulſt. 287. 
8. C. adjudg'd, but the (Per hujuſmodi Scriprum) does not appear there. 
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= Jf a Yan aſſumes to become bound with J. S. and J. D. 5 . Roll Rep, 
1. pl. 13, 
be obliged jointly and ſeverally, he ts not bound to ſeal this, for by 8. — 


the Allumpfit a joint Obligation is intended. Mich. 12 Tac, B. R. 2 Bulſt 285. 
. beriveen Malcot and Deane udju dged. "90 * che 


S. C. adjud. 
ged. 


15. So if a Man aſſumes to become bound with J. S. and J. D. Roll neg. 


to B. per hujuſmodi Scriptum and payable at ſuch a Time as two Stran- 71, pl. 13. 


ers thould agree between them, Ann the Strangers agree, that the Obli- DH 


gation ſhould be joint and ſever al, pet he is not bound to ſeal it; for general 
by the Promiſe, a joint Obligation is intended, and the Word hujuſ- Words (Hu- 
modi gives no Power to alter that which the Law made joint, but 1 
only refers to the Sum 6 Tune. Mich. 12. Jac. B. N. between en . 
Malcot and Deane udjudged. It ſeems that this Expoſition its moiſt reſerved to 
| | mY that which 
Was Cerrain 


16. Tf a Man covenant for further Aſſurance to levy a Fine of all > Bulg. 317. 
his Land in D. and at the Time of the Covenant he 1s ſeiſed only S C adjudg d. 
ot two (0 in D. and atter rwo other Houſes deſcend ro him, und the \, Rl ne” 
Covenantee renders him a Fine of tour Houſes to be levied by him, A 425. 
he is not bound to levy it; for this will comprehend the other two —Roll Rep. 
Houſeg, of which he is not bound to k levv a Fine; and though the 8 4% 
Uſe of thele two Houſes which are not within tve Covenant ſhall be . - 0" 
to the Conuſor, yet he is not bound to levy a Fine of them; for per- Iba 11. 
haps he is Tenant in Tail of them, and this will dock the Intail. pl. 1. S. C. 
Mich, 12 Jac. B. N. between Yon and Welch, anjuaged. _ adjudg'd per 


| tot. Cur, — 
A. fold to B. 3 Yard Land, and covenanted for further Aſſurance. A. tender'd a Note of a Fine. TwoMeſ- 
ages &c. were compriſed more than were ſold, or intended to be aſſured, and Exception was taken, that 
the Fine being tendered of more than he ought to levy, he is not bound to levy any Fine atall ; but the 
whole Court to the contrary ; for though the Fine be levied of more than it ought to be it is not ma- 
terial; for of the Reſidue it is the Uſe of the Conuſor himſelf. Cro. J.251. pl. 4. Mich. 8 Jac, B. R. Boul- 
ney v. Curtis, — Bulſt. 90. S C. the Court held it good, and that it was done according to the 
uſual Form. Mo. 810. pl. 1096 S. C. but S. P. does not appear. — 2 Built. 318, 319. Arg. cites 
8. C. as of a Fine tendered of a Houſe and 20 Acres of Land, and that Defendant refuſed, and ſaid, 
that he was ſeiſed of the Houſe and 10 Acres, and alſo of other 10 Acres, which he did not ſell, and 
that theſe 10 Acres alſo were contained in the Note of the Fine, the which he never intended to 
paſs, and therefore refuſed to acknowledge the Fine; but reſolved that the Plea was not good —— 
S. C.cited Roll Rep. 117. as of a Bargain and Sale of all his Lands in D. and a Covenant for further 
Aſſurance to levy a Fine of them, and the Fine tendered contained a Houſe and a certain Number of 
Acres; and Defendant pleaded, that at the Time of the Bargain he was ſeiſed of a Houſe and 4 Acres, 
which he ſold, and this Fine contained thoſe [and more] being ſo many in Number, but adjudged no 
good Bar. lf the Covenant is to levy a Fine of 10 Acres, and the Fine contains more, it is not 
good; bur otherwiſe where it is to levy a Fine of all his Lands in D. Coke and Doderidge ſaid, the 
Caſe of Bouldney v. Curtis, differed from this of Wilſon v. Ulalſh, for it is hard to pur the Cer- 
tainty of Acres; becauſe by the Meaſure of one Man it may be more than by the Meaſure of another, 
whereas here 4 Houſes may be well kaown from 2. * 


17. Tf the Condition of an Obligation be, That if he makes a good, 
perkect and abſolute Atlurance in Fee to the Dbligee of certain Copy- 
hold Lands, then ec. Ik he after ſurrenders it upon Condition of Pay- 
ment of Money, and the Surrender is preſented accordingly, this 
ls not any Perkormance of the Condition, becauſe the Allurance 
vight to be abſolute without a Condition. Palch. 8 Jac. B. be⸗ 
tween Risbonne and Gary per Curtam, = | 1 — 
18. So if a Covenant be with a ]Purchaſor to make further Aſſu- 
rance, if he make an Aſſurance upon Condition, this 19 not any Per⸗ 


kormante of the Covenant. Palch. 8. Jac, B. per Curiam. 
. „ . 10. if 
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Sty. 256. 19. Tf A. in Conſideration that B at the Eequeſt of A. would fu. at 
1 Shaun, g. C. Tender a Copp hold Tenement, Harcel ot the £anvr of O. to g. n 
[| | Kol Ch, f. duie Form ot Law, according ta the Cuſtom of the Panor, to th i; 
bl held the Sur- Ulc Of A. and his YNrs, utiumes ro B. ro pay him 20 l. In an Acting 
rel der inef, Upon the Cate by B. againit A. tor the 20 l. 17 he avers the JDerfurm 8. 
Fertan and ance of the Conſideration, that he afcer, at the Requeit or A, l. 
Judgment rendered by a Straw to One J. D. (4 cultomary Lenant ot the ſaid r! 5» 
to ſtay till nor) the laid Tenement into the Hands ot the Lord of the lam h) 
Plaintiff nor, according to the Cuſtom of the fain Panor, to the ute of 9, ! /- 
1144.” and his Heirs, and pet the Oekendant 9. had not paid the 20 l. Cha 
| Sbhann v Bil- 18 not a good {2crformance of the Confideration which ts a Conde! et 
| by, Judg- klon precedent, for he ts bound to mate an cftcetual Surrender to the Þ to 
"8 ment niſi &c. Uſe of A. and his Þeirs at his own Colts, and he hath made a o. 
li Surrender here into the Hands of a Tenant of the Manor, which! 
1 | is a good Eeginning of a Surrender, yet it is not a compleat Surrender . 
i — till it is preſented in Court, and he haͤth taken upon him to makea © © 
il perſect Surrender, and therctore he ought ro procure rhe Tenant to! 
| preſent it at the Court according to the Cuſtom, and to procure ! 
| Court to perfect ir, which does not appear to be done. T. 1651, Þ fl 
b between n and Beilby, adjudged per Ciiriam this being m. 
i ved in arreſt of Judgment quod guerens nil capiat per Billam. It Þ 0 
tratur Dill, 1650. Got. 1605, For it a Man be bound to wake a Þ 
1 „ Feotimenr to me upon Requeſt, 1f J requeit him to make a Deed of Þ Þ 
1 | — Feoffment with a Letter of Attorney to B. to make Livery to me, Þ 1 
"8 | any he does it accordingly, this is a good Beginning; pet if Livery = 7 
= Ep is not made, this 1S d Forteiture of the Condition. WW 
| Cro. E. 456. 20. It a Man bargains and ſells too Acres of Wood, this ſhall be n. 1 
hl RF Rs ſured according to the Uſage of the Country, viz. according to 20 Feet to | 
i appr EY” the Rod, and not according to the Statute. For Conſuetudo Loci ett Ob. 1 
| in An- ſervanda. 6 Rep. 67. a. per Cur, cites 47 E. 3. 18. a. = c 
drews's Caſe, | | mw | = 
But if one ſells Land, and is obliged [or covenants] that it contains 100 Acres, this ſhall be accord. © 
ing to to the Law, and not according to the Cuſtom of the Country; per Gawdy J. Cro. E. 267. pl. 2. = 
i Hill. 34 Eltz. B. R.-——-Popham ſaid, that it had been reſolved by all the Juſtices, that if one be ob- 5 c 
Wl | liged to aſſure 20 Acres of Land, the Acres ſhall be accounted according ro the Eſtimation of rhe Coun- =. 
ll | try where the Land lies, not according ro the Meaſure limited in the Stature. Cro. E. 665. pl. 15. 1 “ 
lf | Paſch. 41 Eliz C. B. Some v. Taylor. See Tit. Weights and Meaſures, pl. 5. Morgan v. Tad- MW x 
| _ caltle, and pl. 14. Barkſdale v. Morgan. 7 | | 15 
1 = 5 f 0 
"8 Fitth Dette, 21. If a Man be obliged to make to anther a ſure, ſufficient and lat i | 
Wl ph > E/tate, in certain Land, by the Advice of J. D. here it he makes an E- 
Perk. S. »;5./tate according to the Advice of F. D. be it ſufficient or not, lawtul or 
{bur it not lawtul, yet he is excuſed of the Obligation. 5 Rep. 23. b. cite 
0 Would be j E. 4 iz b. . 1 1 9 1 q 
i 1 22. Debt; A Man was bound in 10001. to make ſuch Eſtate by D 
9 8 C. which the Counſel of the Plaintiff ſhould adviſe, and he ſaid that th: We f 
e Couuſel did not give Advice, and a good plea; And ſo had he pleaded thii WW © 
no Advice was given, and becauſe he pleaded in the Negative, he need f 
not thew the Names of the Plaintilf's Counſellors; bur if the Plaintit WW * 
replies, that the Counſel did give Advice, he thall ſhew their Names. 
Br. Pleadings. pl. 78. cites 6 H. J. 4. „% on 1 
23. In an Action of Covenant brought, one of the Covenants in tie 


Indenture was, that the Detendant ought to make and ſuffer tor the Al. 
ſurance of the Plaintiff, all things that thould be deviſed by the Counſel 
of the Plaintiff, it he were required, and the Defendant taking Pro- 
teſtation, for Pha ſaid that he was not required; ro which the Plaintitl 
replied, that J. S. was of his Counſel, who devited a Releaſe, which he 
required the Detendanr to ſeal, bur he refafed ro do the fame ; to Which 
the Detendanr rejoined ne ne refuſa Pas, and by all the Court DIE 


— By — —— "ow — — ad * — — — — — — ho * 5 — — — — — 2 * 

bet * . | 

Condition. 135 | 
— a - - _ * - ** . _—_—__ bi 


lu. a Departure, and that che Defendant ought to have pleaded ar firſt Now 

l. m pra [wit ; and che Plaintiff in his Replication needed not ro have 

the! ip ten of any Retulal, in as much as the Delendant had pleaded in the 

non! Negative Quod non ſuit requiſitus. Heath's Max. 48, 49. Cites 28 H. 

Irm 8. D 31. (b. pl. 217¼J „ © 7 | 

fur. 24. A Man by Deed indented, bargained and ſold Land unto another And. 29. 
YE in bee, and covenanted by the fame Deed to make to him a good and ſalſſi-PPl. 51. Anon. 
Br Bo int Hiſtate in the ſaid Land before Chriftmas next; and alterwards, be- Mn * 8 
0, ie Chriftmas, the Bargainor acknowledged the Deed, and the ſame is in- 5 | 
This %%; It was the Opinion of all the Juſtices of C. B. that by that Act Bendl. 36. 
de the Covenant atoreſaid was not performed, for the Bargainor in Per- pl- 62. Anon. 
the! torinance ot the fame ought to have levied a Fine, made a Feollment, ede. 
e g or done other ſuch Acts, 3 Le. I. 2. pl. 2. 6 E. 6. in C. B. Anon. Sf? 
hich 285. A. was bound in a Bond zo B. for Performance of Covenants; Atter= 

nder wards B. gave Bond to 1. conditioned to releaſe A.*s Bond to B. as the 

Kea Connie! of A. fponid adviſe. A.'s Counſel adviſed that B. ſeal a Releaſe 

t to of a, Demanids to A. and to oxe WW. who was a Stranger to the Covenant, 


ra 5d averr'd chat there was no other Matter between them, but faid no- 
551, thing of W. 'The Court: held clearly that the Requeſt was unreaſon- 
mo ale, and chat B. was not bound to ſeal the Deed. D. 218. a. pl. z. 
Ti Mich. 4 & 5 Eliz. Forteſcue v. Strode. . 

eg! 26. The Condition of a Bond was, that whereas the Obligee had an 


of . Eſtatè tor Lite &c. by a Leaſ? made by A. B. it the Obligor and his 


me, © Heirs do at all Times ratz/y, confirm and allow the ſaid Leaſe, and ſuffer 

[ay the Ovligee to enjoy the Premiſſes &c. that then &c. In an Action of Debt 
brought on this Bond, the Deſendant pleaded, that ar all Times after 

ed ne making the Bond, he has ratified, confirmed and allow'd the ſaid 


t to Y Leaſe &c. The better Opinion was that the Plea was ill, for he ought 
Ob- to have pleaded a Confirmation in Deed in Writing, and fo the Party 
contefſed the Action, and waiy'd the Demurrer. D. 229. b. pl. 51. 

Irin. 6 Eliz. Anon. „ ; 
ore. 27. An Indenture of Covenant between A. and B. in which A. co- A. covenant- 
; deuanted, in Conſiderution of a Marriage to be between his Son and the ed wie 5. 
bun- Ciſter ot B. hat he, ar the Cift's of his Son, by his ſufficient Decd, world area 
. „ ere Mich. aſſure Land to his Sen, and B. did covenant if A. performed a ſointure to 
Tal- it, that then he would make a general Releaſe to him. A. before the Day the Feme 

did not perform the Covenant, becauſe his Son did not tender the Cifts and es 8 h. 
Charges, yet if the Conveyance be not made, B. is not bound to make a Re- 0 2 a 
leaſe. D. 371. a. pl. 1. Mich. 22 & 23 Eliz, Rolt v. Neale. Adjudg'd 

| | | 1 05 | „5 that B. need 
net tender the Charges, becauſe it is uncertain what Manner of Aſſurance he will make ; but otherwiſe if it 
had been certain, as by Fine &c. Per Cur, D. 341. Marg. pl. 1. cites Mich, 38 & 39 Eliz. C. B. 
Anon, —Lbid. {aysit was allo reſolv'd Paſch. 35 Eliz. in St, Albon's Term. NE | 


& 4 
TROL 


2 * 
8 e 


28. A. covenanted with B. to make ſuch Aſſurance as B.s Counſe] If B. reports 
Hau adviſe. B. mutt give Notice of the Aiſurance, and mult thew * 77 
it him, and permit him to read it, and to go to his own Counſel to con- 8 Granfel, | | 
lader, and A. is to have convenient Time atter the Aſſurance ſhewn to him yet it & per- | 


to perfect it. Cro. E. 9. Mich. 24 & 25 Eliz. C. B. Benner's Caſe. 2 it ac 

| | | | | cordivg to 
E's Report it is ſufficient, and B. cannot vary from it, but has diſpenſed with A. for any be Cro, 
E. 299. pl 9 Paſch. 35 Eliz C. B. in Caſe of Stafford v. Bottorne. | 


29. The Condition of an Obligation was, 7o perform Covenants in a 
Pair of Indentures, and the Covenant wherein the Breach was aſſigned was, 
that if R. V. Brother of the Plaintiff ſhould ſay, Make Aſſurance of 
ſuch a Manor to the Defendant as the Counſel learned of the ſaid Defendant 
feculd adviſe, then if the Defendant pays unto the Plaintiff 50 1. the Obli- 
gatica to ve woid ; The Defendant by Advice of Counſel demanded a Releaſe 
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to have ſeal- 


the Deed 


Marg. pl. 3. Mich. 36 Eliz. C. B. Reynell v. Proctor, S. P. and ſcems to be 8. C. aud re ported abcord- 


dedit adviſamentum. 
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126 Condition. 
with Warranty &c. And by Periam and Windham, the ſame is not any 
Aſſurance, but a Means to recover in Value; Anderſon contraty, cha: 
it was a collateral Warranty &c. 2 Le. 130. pl. 172. Paſch. 2» Eliz, 
Pe C. B. Wye v. 'Throgmorton. | 5 | 
i Ow F... 30. J. S. the Bargainee covenanted, on Payment of 1001. of a certaiy 


Mich. 36 & Day and Place, to ſtand ſciſed of the Land to the Cie of A. the Bar Ting 
| J 


1 Eliz. - N 5 | 
8• A. g and his Heirs, and alſo to make ſuch Aſſurance for Sectiity of the Lang 


ter, S. C. form the Covenants. A. paid the Money before the Day, and at anthy 
_ of Opi. Flace, and after the Day tender d a Deed to be ſealed by F. F. contatiur 
nion, that The Receipt of the Money, and alſo a Releaſe of all his Right in the Land, 


the Bar- which J. S. refuſed to ſeal; The Court doubred if by the Retufal the 


gainee ought R ecognizance was forfeited, becauſe the Acquittance for the Money ig 
© the Ac. not Aſſurance of the Land, and fo not bound to ſeal the Deed, com. 
quittance prehending this Matter as not being pertinent to the Affurance of the 
and Releaſe, Land ; but the Court held that the Acceptance of the Money at another 
for unleſs Place and before the Day, was ſufficient to excuſe the Recognizance 
Mentions the a8 WEIL as the Covenant on which the Recognizance depended. Mo, 
Payment, 366. pl. 502. Hill. 33 Eliz. Anon. 

the Bar- | | | | 

gaince and his Heirs may claim the Land for Defaulr of Payment; to which Gawdy agreed, and ci. 
ted 19 E. 4. but Popham doubted ; but ar laſt the Matter was referred 10 Arbitration. -——— {), 218 


ing to Ow. 65. 


5 Rep. 19. 31. Debt upon Obligation, the Condition was r make ſuch Aſſure 
b Roſewell's as by the Counſel of the Plaintiff ſhould be deviſed; the 11:itiff him 
Caſe, 8. C. 1 7 1 1 . it 4 
held accord. CAlſet h fuch an Aſſurance to be drawi, and pur Wax to it, and requited 
ingly, and the Detendant to execute it, and he retuled ; It was the Opinion of the 
that with whole Court that it was no Breach of the Condition, Cro, E. 297. pl, 
this agrees 8. Paſch. 35 Eliz. C. B. More v. Roſewell. N 


6 H. J. and 


11 H. J. 21. for if the Party himſelf may deviſe it, then it will be no Plea to ſay that Conſilium non 

8. P. adjudg'd contra Cro. E. 465, 406. (bis) pl. 20. Paſch. 38 Eliz. B. R 
Clifton v. Gibbon; for to have Advice of Counſel is only for the firengthening of his Aſſurance. and 
if the Plaintiff at his own Peril will inquire of it himſelf, the Defendant ought to do it as be re- 
quires. | | | e 


S. P. Cro E. 32. K. on 22 Fan. 38 Eliz. promiſed to make ſuch Aſſurance to B. 
wh pl. . 4! his Lands in J. as 8. thould appoint. S. the fame Day appointed that 
fl B. K. in K. ſhould make a Bargain and Sale of all his Lands in Y. Os the 1400 
Caſe of Sept. 39 Eliz. K. tender'd to B. a Bargain and Sale of all his Lands in J. 


Waſhing and whether B. was bound to execute it was the Doubt. Gawdy and 


ton v. Fenner held that he was not bound, becauſe he might have other Lands 


urden, 


4 held by in V. 14 Sept. 39 Eliz. which he had not at the Time ot the Agreemeft, 


Popham and but Popham e contra, & adjornatur. Cro. E. 660. pl. 8. Paſch. 41 Eli, 


Clench, that B. R. Keble v. Brown. 


it ſhall not 


de intended that he had more Land, and that the Aſſurance is well tendered, and that the Defendant 
_ ought to ſeal it, unleſs he can ſhew that he had more Lands afterwards purchaſed. But Gawdy held, 


that it ſhall be intended that he had no more Land, but he doubted whether he was bound to ſeal it, 
becauſe it is variant from the Covenant. Bo | obj 


| Cro. E. 681. 33. It was holden by Popham and Fenner, that if one be bound 1) 


pl.12.5.C. nabe ſuch Aſſurance of all his Land, as another will deviſe and require, if 


SCE, it be to be done at the Cofts of the Deviſor, he may dev iſe one Aſſurance d 
Gawdy. one Part, and another of another Part of the Land; but if it be at the 


Coſts of him who is to make the Aſſurance, the other can deviſe but 3 
Joint Atturance for the whole Land, unleſs it be necetlary. Mo. 57% 
pl. 780. Trin. 41 Eliz. B. R. Waſhington v. Burgon. 
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34, Ia Nan be bound 70 e a Fecſſiueut in Fee to the Obligee, and 


4 — 


8 totes a Lease and Releaſe to him and to his Heirs, the Condition is 
well pertormed, becaule this in Law amounts co a Feoftment. Co. 


25, Condition was, that Husband and Wife being Leſſees for Life of 


Land, thould Jes, a Fine to a Stranger at the Cats of the Stranger, and aijs 
that they ſhouid levy a Fine of other Lands, which they alſo held tor their 


Lives, 70 a Stranger, and at their Charge. Obligor pleads that Husband 
and W ite ofler'd to levy the Fine, if the Stranger, to whom the Fine 
was to be, would bear the Charges; Obligee demurs ; it was held that 
the levying the 2d Fine has no Reterence to the iſt, becauſe they are 7<v0 
d.finft Sentences, and the Words (and alto) make them fo, and Judg- 
ment pro Quer'. Brownl. 94. Paſcn, 4 Jac. Hollingworch v. Huntley, _ | 
3H. A Man covenanted 79 nake further Aſſurance upon Requeſt, be it by Bulſt ag p. 
Fine &c. The Plulutiſſ deitorred to him a Note of a bine, and required the a 3 
Deſeudaut to acknoo/edge the ſaine Lejure the Fuſſtices of Afſize, and he did cle 9 ag wy 
not acknowledge it; the Detendane demurred, becauſe 20 Mt of Cover they ſaid, 
nant was firſt Vi olg ht or depending ; but adjudged that the Covenant was that Fines 
broken, becauſe the Acknowledgement of the Note tor a Fine is an Act . 
preparatory for leb ying a Fine, upon which a Writ of Covenant may out any Writ 
aller wards be ſued out, and ſo it is an Act tor further Aſfurance, though of Covenant 
Writ of Covenant be not pending. Mo. 810. pl. 1096. Hill. 6 Jac, pending, As 
B. R. Boldney v. Curtis. 5 he; bs emboli 
a 5 . © 55 5-4 de 
27. Debr on Bond tor Performance of Covenants in a Deed in which juſtices or 
was corenanted, chat Vendor tlould make further Affurance at the Alice. 
Cots aud Charges in the Law of the Purchaſor, Breach alledged, that a 
Nute of a Fine was deviſed and tngrotied in Parliament, and delivered to 
Vendor to acknowledge the Fine at the Afzes, which he retuted to do 
and demurred to the Breach, becauſe he did nor oller Cos ro the Ven- 
dor, and the Court held it to be idle. Brownl. Jo. Paſch. 11 Jac, Preſ- 
ton v. Dawſon. | = 5 
28. The Plaintiff offered to make ſuch Aſſnrance of certain Land as (ro. J. 572. 
the Plaintiff ſhould de viſe, und the Plaintitt deviſed Aſſurance with Cove- ny AY . 
denhant for the enjojing ot it, and 'twas 1clolved by Doderidge and har the 
Haughton J. (Mountague Ch. J. being abſent) without any Scruple, Breach wis 
that this was no Affurance, for the Covenant is collateral, and cannot not well al- 
be called an Atlurance 3 bur Haughton J. ſaid, that Aiſurance with /pc- wee * 
cal Warranty may be under the Name of Aſſurance, though it be colla- e . 
teral. 2 Roll R. 191. Trin. 18 Jac, B. R. Coales v. Kirmer. of, and aftcr- 
Ee | 55 5 _ wards being 
moved again, they all held their former Opinion, That this Aſſurance with theſe Covenants was not 
wa ThE. Frome, aud io the Breach ill alhgned, and adjudged it for the De'endant Coles v. 
NIP = ICE pL. 49. a | 


39. L covenants with G. to make a Fointnre to his Wife within one Year 2 Rol IRep, 
alter Marriage, of Lands in England of the clear yearly V alue of 500 1,353: 2 
40 as A. and B. (two Counſellors at Law) ſhould deviſe and adviſe, J. ſaid, that 
L. muſt give Notice to A. and B. what Lands he intends to ſettle, and ot where the 
„hat Eitate therein he is ſeiſed. The whole Court held the Plea not 2 32 

ood, G 228. DI. 2: rin. 21. | Ke | rain he need 
8 | odb. 338. pl. 432. Trin. 21. Jac. Gorge v. Lane. ef e EF 

Evidence to the Counſel, nor of what Eſtate he is to be ſeiſed, and he thonght it would be the ſame 
where the Land is not named, bur that it is ſufficient to give Notice of the Land, and not to ſhew his 
Eſtate in Evidence; ard Doderidge J. agreed to the firſt, viz. where the Land is named, but not to 
the ſecond ; and Haughton J. f nothing But it a Man is bound to make ſuch Afturunce of Land 


os J. 8. fFall adviſe, he is not bard to jew bis Evidence, but he ought to ſhew the Party wh-re the 

and 1s and where it les, ard the CHligee muſt ſeek out the Eftate at / is Peril; and then ]. S. muy adyite con- 
aitionally, viz, if he has a Ice ſuch an Atjurance, and if a Tail ſuch an Aflurance, and it @ Rematiie 
der over then to deviſe a Recovery; per Ley Ch. J. Godb. 339 in 8 C. | | 
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40. But if the Covenant be to make a Fointure &c. as the Counſel of the 

Covenantee ſhall deviſe, he mult give notice to the Covenantee What Lands 

he is determined to ſettle, and be mult tatorm his Counſel, per Dode. 

ridge. Godb. 339. Trin. 21 Jac. in Cale of Gorge v. Lane. 

Another Ex- 41. A. covenanted, 7hat he and his Aſians, and all other Perſons 5. 
ang, en was, ving Right to the Land, ſhould at all Times within ſeven ) ears, at the Re. 
=O oy ay queſt and Coſts of B. the Obligee, make, acknowledge Ec. all and every 46 
Writ of Co- &c. be it by Fine or Fines &C. or otherways whatſoever, which by his Connſ, 
venant pend- ſhould be adviſed or required, and ſhewed the Advice and Requeſt of A Fins 


1 but that Obligor being requeſted Gr. reſuſed. Exception was taken, tha 


Ing ; but by by ſuch a Counſel and a Ded. Poteſt. to F. F. & M. R. to take the Connſance, 


teſtatem may he did not ſhew that the Writ was delivered to the Commillioners, and 


* * be- that it appeared by the Fine pleaded that it was with Warranty, and tha 
ore the | 


Wicet © it I covenant to levy à Fine I may retufe to levy it with Warranty; By 
beter Thia page J. the Covenant is not to levy a Fine, but to do ſuch Acts as thal 
—— It ought 


to have Aa Covenant Cognoſcere Finem, and Levare Finem; and tor the Reaſons 


been plead- oe by Jones and Doderidge the Court was againſt the Defendanr. 


r, Co. at. 186. Trin. 2 Car. Tindal's Calc, 


venant was | 
ſhewn, and that the Tender of the Note of the Fine is not ſufficient ; but te Breach of that Corvany-s 
eught to be laid after the Ded. Poteſt. ſued by the Plaintiff. Agreed by Crooke and Yelverwn on! © 
Court, and upon their Advice the Action was diſcontinued without Colts. Het. 105. Prin 3 Cx, 
C. B. Newton v. Sutton. | | | 


42. A. covenanted to convey Land to F. S. in Fee; in Action brougit 
for Non- performance the Detendant pleaded, that F. &. did nct ſhew what 
Manner of Conveyance he would have &c. and upon Demurrer it was ad- 
judged tor the Plaintiff, Lat. 126. Paſch. 2 Car. Lucas v. Warren. 

43. In Debt upon an Obligation to perform Covenants in an Inden- 
ture, there was a Covenant that the Defendant ought to do ſuch an Alt, 
Thing or Things, as the Plaintiff or his Counſel learned fhould deviſe, for the 
better Aſſurance of certain Lands by himſelf to the Plaintiſt, and ſaid 
that a Counſellor adviſed him to have à Fine, and upon the Declaration 
there was a Demurrer ; And upon the Opening the Cafe, Crooke and 

Vel verton being only preſent, agreed that it ought to have been pleaded, 
that a Writ of Covenant was ſhewn, and the Tender of the Note ot the 
Fine is not ſufficient, but the Breach of the Covenant ought ro be laid 
after the Dedimus Poteſtatem ſued by the Plaintiff; and upon their Ad- 
vice the Action was diſcontinued without Coſts. Her. 105. Trin. 4 Car. 
C. B. Newton v. Sutton. „ 


44. If a Man be bound to another fo make ſuch Aſſurance of Lands 99 
_ the r ir deviſe, it is not ſuificient tor him to deviſe a Fine, aud t 
zake out a Dedimus &c. upon it, and require his Conuſance in that, tor this 
is but a ſpecial Way of taking the Conuſance; bur if there were a Pro- 
iſo, that he ſhould not go above 5 Miles from his Houſe, then if his Houle 
be above five Miles from Weſtminſter, he his bound to make his Conu- 
ſance upon the Dedimus, and that he ſaid has been the Difference; per 
3 Ch. J. and fo he ſaid it had been ruled. All. 69. Trin. 24. Car. 
45. A. promiſes B. that within ſuch a Time after Marriage of his Son 
to the Daughter of B. A. and his Son ſhould be bound per criptuim ſui 
debita Furis forma fiend” ; the Breach is laid that they did not give Se- 
curity per Scriptum ſuum Obligatorium, and adjudged good in B. R. and 
afhrme=d in Error. Sti. 143. Mich. 24 Car. 'I racy v. Poole. | 
46. Aſſumption in Conſideration the Plaintitt hath promiſed to pay the 
Defendant do l. tor the Reverſion of a Manor, the Defendant promiſed 
to Seal two Inſtruments for the Aſſurance of ic with Warranty &Cc. 4c- 
cording to Draughts between them before agree; & licet the Defendant 


rendered 
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rendered him, iſt March, two Inſtruments in Writing ſecundum Tracta- 


ares brad, and the 3d March requeſted him to ſeal them, yet he hath 
not ſealed them, nor conveyed the Reverſion of the Manor; After Ver- 
dict tor the Plaintiff upon Non Aſſumpſit it was moved in arreſt of Judg- 


ment, iſt, That he ought to fſhew the Inſtruments to the Court that they 
may judge of them. adly, He does not thew, that he tendred him Nax, 
Pen, Ink &c. as he ought. 3dly, the Requeſt is not well made being 
at ancther Time, not when the Tender was. But Judgment was given by 
all the Court for the Plaintiff; for, to the 1it, the Inſtruments were 
agreed before, and therefore need nor ſhew them to the Court; to the 
2d, There need not be any Tender, for the Defendant hath taken up- 
on him to make it, To the 3d, The Requeſt after the Tender is the 
better, for ſo he hath Time to read and conſider them; and Windham 
J. faid, where Conveyances are before agreed, and to be ſealed accord- 
ing to ſuch Agreement, fo that there is no need of Counſel, the Defen- 
dant is to do it at his Peril; And where one is to grant a Reverſion he 
hath Time to do it any time during his Life, if it tamdiu continue a 
Reverlion, if he be not haſtned by Requeſt; here is a Requeſt, and 
the Conveyances being agreed, there needs no Tender. Lev. 44. Mich. 
13 Car. 2. C. B. Webb v. Bettel. N | 
47. But if one be to feal a Conveyance generally, there the Counſel 
of the Purchaſor is intended to draw them, and then the Purchaſor muſt 
tender them; per Windham J. Quære, tor non fuit negatum ab aliquo. 
Lev. 44. Mich. 13 Car. 2. C. B. Webb v. Bettel. 5 3 
48. It I am bound to /evy a Fine J may do it either in Court or by Com- Or I muſt 


„ion, but I muſt go and know of the Perſon to whom I am bound how he 1 


11] have it, and he muſt direct me. Mod. 62. pl. 4. Trin. 22 Car. 2. ill do it in 
B. R. in Caſe of Turner v. Benny. » | 8 
8 . 5 Dedimus. 


Vent. 148. per Cur. obiter, Trin. 23 Car. 2. B. R. 


49. An Action of Covenant for farther Aſſurance, the Covenant being 2 . 
to make ſuch Conveyance &c. as Counſel ſhould adviſe ; they allege i es“ 
tor Breach that they tendered ſuch a Conveyance as was adviſed by Counſel, ſince Cole 


viz, a Leaſe and Releaſe, and fer it forth with all the uſual Covenants ; t Kinder's 
Levins moved, that Detendant is not obliged to ſeal any Conveyance Caſe, as to 


with Covenants not with a Warranty; beſides, that which they have ape crore ©; 
tendered has a Warranty not only againſt the Covenantor, but one M. ance, if they 


Twiſden ſaid, he knew it hath been held, that if a Man be bound to are yea/on- 
make ſuch reaſonable Aſſurance, as Counſel thall adviſe, aſual Covenants able, but not 


may be put in; for the Covenant thall be ſo underſtocd, bur there muſt that be is {ci- 
be no Warranty in it, though ſome have held, that there may be a flute Eſtate 


Warranty againſt himſelf, but I queſtion whether that will hold; But in Fee 

Weſton on the other Side ſaid, that the Objection as to the Warranty fimple. 

was tatal, and he would not make any Defence. Mod. 67. pl. 15. Mich. A hy 

22 Car. 2. B. R. Laſſells v. Catrerton. eo on 469 ol. z. 5 
5 „0 3 5 3 

den ]. inclined according to late Books, that reaſonable Covenants might be inſerted, and therefore he 

wouid adviſe ; and Judgment was given one another Point. — See pl. 38. 


50. A. covenanted to convey all his Lands in B. and a Conveyance ten- Bayes. 2 
dred was of all his Lands in the Lordſhip of B. and Exception was taken _— 
thereto ; but 'Twiſden J. ſaid he thought they ſhould intend them to be Counſel for 


both one. Mod. 67. pl. 15. Mich. 22 Car. 2. B. R. Laſſels v. Catterton. the 3 
2 | er e 5 | " FFF . N acknowied- 
ged, that it cannot be good, and thereupon Judgment was ſtayed. —— Sid. 467. pl. 3. S. C. and becauſe 
it appeared by the Record, that the Conveyance tendered compriſed more Land than he had covenanted to convey z 
Judgment tor that Reaſon was given tor the Defendant, | 


3 I. Where 


judg'd 


_—. — 


9 0 
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Condition. 


Vent. 255. 


iugly. 
2 Lev. 95. 
S. C. ad- 


Mod. 104. 


pl. 12 S. C. 


it vas ob- 
jected that 


the Condi- 


— ——— 


ern 
51. Where A. is bound to convey Land to B. but the Kind 0f Covey. 
ance is not ſpecified, and the frac is to be done by a Day certain, and n0 
Conveyance is made till the laſt Hour of rhe laſt Day, and then 3. 
ſealed and deliver'd a Deed of Feotiment, and was ready oa the Lang 
to deliver Seiſin to B. but not having given Notice to B. that he World 
execute this Charter of Feofſment Ly Livery, and B. not being there tg 
take, this was not a Performance ot the Condition; tor the Charter ct 
Feoftment might have been executed by Inrollment, Vent. 147. Trin. 
23 Car. 2. B. NM Large d. Cheni. e 
52. Put Hale Ch. J. ſaid the Time when was not neceſfiry in this 
Caſe to be in the Notice, becauſe the Charter was ſealed and delivered 
upon the extream Day limited by the Agreement, and ſo the Delendan: 
| knew it muſt be on that Day; and ſo tor the Place, becauſe it is a local 
Thing, and muſt be done upon the Land. Vent. 147. Trin. 23 Car. 2. 
B. R. in Caſe of Large v. Cheſhire. | 


8 Debt upon an Obligation, upon Condition that the Defendant 
Fe accord. ſhall well and ſufficiently execute, to the Satisfaction of the Plaintiff *s Coun. 


ſel, a Releaſe within 5 Days. The Delendant pleads that the Plaintiff 
did not tender any Releaſe ; The Plaintiff demurs. Hale Ch. J. faid 
that if Advice had been neceſſary, then the Plaintiff muſt have done the 
firſt Act, but now it is at the Peril of the Detendanr, that the Relciſe 
be to the Satisfaction of the Plaintiſl's Counjel; and Judgment was gi. 
ven for the Plaintifl. Raym. 232. Mich. 25 Car. 2. B. R. Baker 
v. Bulſtrode. „ | . 


tion was not (to make) but only (to ſeal and execute Sc.) But per C ar. the Word (exccute) or ths 
Word (ſeal) comprehends the Making - = 5 Keb 27% pl. 12. Baker v. Beresford. S. C. adjudy'd 


accordingly, 


54. A. covenanted to make ſuch Afirnnent to B. according to an A- 
greement made between them, as Countel thould direct and adviſe. It 
was objected that the Plaintiff's Countel thould give the Advice, be- 
cauſe he was the Perſon intereſted. But it was anſwer'd that the De— 
fendant likewiſe had an Intereit, tor it is an Advantage to him to make 
an Aſhgnment, ſo that his Covenant might be faved ; that *cis true it 
had been otherwiſe it the Covenant had been to make ſuch a Convey— 
ance as Counſel thould adviſe ; for then the Covenantee may chuſe whe- 


ther he will have a Feoffment, Releaſe, or Confirmation, and then his 


Counſel thould adviſe what Sort ot Conveyance is proper; but here it is 
to make an Aſſignment, and alſo ſuch as the Parties had agreed upon. 


Sed Adjornatur. 3 Mod, 191. Paſch. 4 Jac. 2. B. R. Heyward v. 


Suppie. 


55. An Action of Covenant was brought upon an Indenture of Ferf- 


ment made by the Deſendant's Wife betore Marriage of Lands ly ing in 
Ilton in the Pariſh of Marſham, whereby Defendant's Wife covenanted 
to make ſuch further reaſonable Acts for aſſuring the Premiſſes, as by the 
Plaintiff or his Counſel ſhould be adviſed, deviſed or required, and aſ- 
ſigus a Breach that Plaintiff tender'd a Note of a Fine ro Defendants 
before 2 Commiſſioners appointed for that Purpoſe of Lands in the Pa- 
riſh of Marſham, and in their Preſence did requeſt Defendants to ac- 
knowledge the Fine, and then avers that it was a reaſonable Act tor the 


{further aſſuring the Premiſſes, and that Delendants refuſed to acknow- 


ledge it. To this the Defendants plead, that they had always been 


ready and willing to acknowledge &c. but that Defendant (the Baron) 


was ſeiſed in Fee in Right of his Wife of other Lands in the Parijh of 
Marſbam, no Part whereof was contained in the Deed, and becauſe thoſe 
Lands not contained in the Decd were contained in the Note of the 
Fine, therefore rhey retuſed ro acknowledge ir. To this Plea Detend- 


ant demurred; and tor the Pluintiſf it was inſiſted, that tho' there are 
more Acres contained in the Note of the Fine than in the Deed, yer oy 


che 
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tbe Covenant tor further Aſſurance, Defendants were bound to acknow- 
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lodge it; that it is uſual to put in more than the Number of Acres men- 


72 


* 


rioned in the Deed, becaule as the preciſe Wi cannot be known, 
it che Party did not put in enough he would loſe ſo much, and it can 
be no Prejudice to Detendants, tor no more would paſs than was con- 
rained in che Deed, and unleſs oy levy the Fine, the Feme will have 
ter Dower of it, tho' the Plaintiff has actually paid a Conſideration for 


it; For the Delendants it was faid, that if the Fine propoſed would be 
of any Prejudice to Defendants, it is a ſufficient Excule tor their reſu- 


ling to acknowledge it. Now the Deed mentions Lands lying in Il- 
ton, in the Parith ot Marſham, whereas the Note of the Fine tender'd 
is of Lands in che Parith of Marſham ; and it is fer forth in the Plea, 
ard likewiſe admitted by the Demurrer, that Detendants have other 
Lands in the Pariſh of Marſham, which would have been comprehend- 
ed in this Fine, which Prima Facie would enure to the Uſe ot the Co- 
nulce, at leaſt it would alter the Nature of the Wite's Eſtate; for it 
the was ſeited in Tail, that would be thereby cur offi, and the Huſ- 
band might declare the Uſes, as he thought fit, and ſhe might loſe her 
Vower, The Court were ot Opinion tor the Detendants ; for tho' a 
Man is not obliged in a Fine to ter out the Parcels exactly agreeable to 
the Deed, and it is uſual to pur in rather more, Jeſt in Caſe of a Mil- 
rake he may loſe Parr of the Land, yet here the Covenant is to levy a 
Fine of Lands in a Vill, but the Note tender'd is of Lands in the Pa- 
riſb generally 3; Now as Detendants have other Lands in the Parith, and 
+ Plaintitts might have tender'd one not ſo extenſive (tor a Fine may 
be levied of Lands lying in a Vill) it ſeems a good Excuſe, and Judg- 


ment for Detendants, unleſs Cauſe before the End of the Term. Paſch. 
12 Geo. 2. C. B. Danby v. Gregg & Ux'. | 


— 


o 
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g (P. a. 2) As Counſel or Vendee &c. ſhall adviſe &c. 


P leadin gs. 


i by a Man be bound to make ſure, ſufficient, and lawful Eſtate, as Fitzh. Dette, 
ſhall be deviſed by F. M. there it ſuffices to make it as J. N. deviſes, Ep cites | 


| te it ſufficient and ſure or not. Br. Conditions, pl. 147. cites ) E © 


5 Rep. 23. 


„„ Ws d ccitcs 8. C. 


2. A Man was bound in 1001. to make ſuch Eſtate by ſuch a Day, as 
tre Connſel of the Obligee ſhall deviſe, and in Debt upon the Obligation 
the Netendant pleaded Quod Coſilium non dedit adviſamentum, and need 
ut name the Counſellors, becauſe D. pleaded in the Negative ; bur if the 
Plaintiff replies, Quod Conſilium dedit adviſamentum, he ſhall ſay their 
Fr rag ; tor he pleads in the Affirmative, Br, Conditions, pl. 133. citcs 
3. And it is a good Plea, that no Counſel was given. Ibid. 3 

4. Where a Man is bound to make ſuch Eſtate as the Connſel of F. NM. See the Year 
will viſe, and he has 4 of his Counſel, but he requires the Advice of 2 Book that 
ol them guy, who give their Advice, the other may ſay, Quod Conſilium agg zen 
ron dedit adviſamentum ; Tor theſe 2 were all his Counſel in this Matter; ON 45 
Per Townſend and Vaviſor. Br. Conditions, pl. 248. cites 11 H. tiugulſh be- 
5 | | | 5 3 | | | tween this 


. . | 3 3 | and Nullum 
Conſilium dedit adviſamentum,—-—— Br. Canditions, pl. 133 cites 6 H. 5. 4. per Brian, S. P. 
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Br. Condi- g. But per Brian, if it ſhall be by the Advice of the Fuſtices of Cg 
tions, pl. there the Adviſe ſhall be by all; Note a Diverſity. Er. Conditions, pl. 
18 248. cites 11 H. J. 23. 
8. P. per 6. Note per Cur. where a Man was bound 7o make ſuch Eſtate as feentt 
Brian. be deviſed by the Counſel of the ther Party, and faid he made Eſtate for 
Lite ot 101. Land, as was deviſed by the Counſel of che Plaintiff; and 
by the Court it is no Plea ; for he halli ſhew what Eftate the Counſel d. 
dDiſed, and that he has made it accordingly, and thall thew where the Lan 
lies; Quod Nota; tor otherwiſe the Itlue is not perfeft, Br. Condi. 
tions, pl. 1. cites 26 H. 8. 1, 2. 1 
5. Bond was conditioned to make ſich Aſſurance as D. ſhould deviſe, Y 
deviſed two Things to be done. Exception was taken that the Plaintf 
alleged a Requeſt of one of them only ; ſed non allocatur; for the Plaintiff 
may allege Breach in the one though the other be performed, and it i; 
in his Election which he will demand; and Judgmenr accordingly, 
Cro. J. 194. pl. 20. Mich. 5 Jac. B. R. Staineroide v. Locock. 


— 


(Q. a) How, and in what Manner it ſhall be performed; 
| and in what not. Jp reſpect of the Words. 
[Where the Subſtance is performed. | 


2 Bulſt. 18. 1. 8. 9 Eliz. 255. 4 The Conditiou of an Obligation was, 
Mich, 10. D. Tyat he ſhould ſuttcr his Lettee tor Bears to enjoy the Land 
thereby Auring the Term, and that without Trouble ot him or any other Per- 
William ſon. A Stranger enters by an elder Title ; JIer Tur, the Condition 
1. the Diffe- tg not broke, becauſe this Mord (utter) ts a paſtive, and all the reſt 
rence will ig to be referred thereto, but it any Procurement, or Occaſion of 


Gan Diſturbance be by the Leſſor, his Executors or Iſſigns, then ge 


upon the | hath forfeited his Obligation. 2 E. 4 2. b. per Litt. and agreed pct 
Aſſumpſit is Aſht. J am obliged that J ſhall demite ro my Son alter my Decca, 
in the Ae Land to the Value of 20 l. my Son is outlaw'd of Felony in my Lib 
„Fels. time, and after J die, J have not torteited my Obligation, (*) and 
this Cale was agreed per Cur. 10 Jac. my Reports ray a 
and Gray, Where the principal Point was in an action upon the Caſe; 
where in the the Plaintiff Declared, in Conſideration that his Teftacor Veller pet 
. mittere his Land to deſcend to his Son, the Dekendant atſumed to 
fame isin pay him 20 l. and he alleges that he did permit it to deſcend, not a- 


the Affirma- verring that it had deſcended, Pct good per Cur, Sec ſuch Cale of 


tive, there it 4 Covenant. D. 7 Eliz. 240. 43. 


. ought to be het | | 

| Tat HR” in facto, that the Land did deſcend; but otherwiſe it will be, where it is in the Negative; 
for there it is good and ſufficient to ſay, as here in this Caſe, quod non permiſſit that he did not ſuffer 
the Land to deſcend ; and herein the whole Court agreed, that a good Iſſue may be taken upon this 


Plea of Non permiſit, that he did not ſuffer the Land to deſcend ; and ſo by the Opinion of the whole 
Court, the Action here is well brought, and by the Rule of the Court Judgment was given for the 


- Plaintiff. = 


8 P. fer 2. Tf the Condition be performed in Subſtance it is good, although 
SIGIR it differs in Words; as where it is co deliver the Teſtament of tis 


in Debt by Teſtator, if he pleads that he hath delivered Literas Teſtamentarias, 
Executors Vet it is good. * 7 E. 4.3. 5 


demands 


Oyer ot the Teſtament, the Entry upon the Continuance is quod querens profert Lite ras Teſtamentarias 
Br. Conditions. pl 158. cites 17 E 4. 3. per Littleton & Brian. So upon Obligation to deliver Dees 
of Feeffment, it ſuffices that he deliver <andam Chartam Kc. this is one and the fame Subftance, 

L* Roll ſeems miſprinted 7. inſtead cf 17 .] | | 


3. 80 
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Py So if the Condition is co deliver Letters Patents, and he loſes Br. Condi. 


them, and geltrers an Exemplification. 17 E. 4. 3. 05 e = 
| S.. byBrian. 
4. So ik a Condition be to make a Feoffment, a Leaſe for Years and Br. Condi- 

Releaſe iS a g Performance; Quzre. 17 E. 4. 3. _ e * 


& S. P. by Brian, of a Leaſe and Releaſe, [not ſaying what Leaſe] quod Littleton negavir ; But 
Brooke ſays ir ſeems by other Books that the Law is with Brian, if it be a Leaſe for Years and Re- 
Jeaſe, —Co. Litt. 207. a. S. P. and ſays It is well performed, becauſe this amounts in Law to a Fcott- 


ment. | 


5. Ik the Condition be to grant the Reverſion of Tenant for Life 
or Bears, and he enters Upon the Leſſee, and makes a Feoffment, and 
the Letlee re- enters, the Condition is performed, for the Effect is 
performed, 21 E. 4. 39. b. an Opinion contra, and they ſatd it was 
all one with the principal Cafe there, which was afterwards 
ruled per Cur, as it is here; and fo this is a good Authority that 
it 1s perkarmed. 3 1 
6. Ik the Condition be to give Licence to the Obligee to carry Br. Conditl- 
Trees that he hath bought of him, or other Things, if he gives him 2% 5 63. 
Licence, yet although a Stranger who hath Right thereto difturbs 18 & 2 * 
him, the Condition is perkormed; for it extends but to the Perſons. C. & s. p. 


of the Obligor by the Words. 18 E. 4. 20. b. —Be. Li 


cence, pl. 13. 
| Fd; IE | Cites S. C 
J. Bur otherwiſe it had been, if the Words had been, chat he ſhould Br. Condi- 
have Licence &C, tut this extends to all Strangers. 18 E. 4. 20. b. 162 cle 
| ES OE | EE S. C.— Br. Licence, pl. 13 Cites S. C. 


8. Ika Man covenants to give Licence tu J. et. and he and Stran- The Cae 


was, that A, 


gers are bound, the Condition being to perform, or cauſe the Cove 3% tar 


nants tobe performed, the Strangers ought to procure the Licence, dy Indenture 
otherwiſe it is broke, although he gives Licence. 18 E. 4 18. b. with B and 


| after wards 
A. and two Strangers became bound to B. to perform, or cauſe to be performed, the Covenants in the 
ſaid Indenture. In Debt brought agaiuſt the Obligors, they pleaded that they had performed the Co- 
venants &c. But Exception being taken to the Plea, becauſe two of the Defendants were Strangers to 


we Covenants, they then ſhewed that the Defendant A. licenſed B the Plaintiff to carry &c. But Lit- 


tleton and Choke ſaid, that they onght to ſay that they requeſted a Licence of the Detendanr, and that 
he, at their Requeſt, licenſed x Plaintiff as above; for it he of his own Will, without any Requeſt 
by them, did licence him, it is no Performance of the Condition in them two &c. Br. Conditions, 
pl. 163. cites S C. but not as in Roll. 5 | | 


5. 4 Condition ought to be performed in Subſtance ; As if the 
Condition be co wichdraw ſuch a Suit, a Diſcontinuance thereof is 


not a Performance, becauſe it differs in Subſtance ; for a Retraxit 


1 g * in another Action, and nor a Diſcontinuance. 20 E. 4. 
9, Uub. | Eee | 
10. In Debt ir was covenanted that A. recover certain Land, and in- 
feoff' thereof B. and jhall inroll the Deed, and then B. ſhall pay to him 40 
Marks, and if he fails, that A. ſhall pay to B. E. B. brought Debt, 
and A. pleaded that he had infeolfed him of the Land, and after releaſed 
to him, Judgment {i Actio. And becauſe he did not deny but that he 
did not recover the Land, nor inrol the Deed, Judgment; per Knivet, 
this is no Matter when you have accepted a Feoffment and Releaſe, by 
which anſwer; Quod Nota; Quere of his Opinion. Br. Conditions, 
pl. 56. cites 38 E 3. 7. — ee ieee 
It. If the Defendant be hound to make Recognizance of 20 J. by a Dar, 
and he pays the 20 l. at the Day, and does not make the Recognizance, ic 
luffices; per Culpeper, which the Court denied. Br. Conditions, pl. 41. 


Cites 12 H. 4. 23. 3 
A. 4 42 — And 


- 
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12. And per Hank, it a Man te bound to 7nfecf atiot her of the Ma. 
nor of D. and he tnfeoffs him of the Manor of . which is of greater Va. 
lue, the Condition is not performed. Ibid. 

13. Debt upon Obligation, the Condition was that if F. F. & cines 


alii ft qui flierint Feoffati dicti J. F. ad ſuum Uſum de Mane rio de B, 


releaſe totum jus ſnum T. F. Filio diffi F. F. and deliver the Releaſe 15 
the Plaintiff to the Uſe of the ſaid T. F. citra tale feſtuim, quod tunc &c, 
and he ſaid that at the Time Confectionis Obligationis, there «were 
not any Feoffees, but F. F. was fole ſeiſed, which . H. has reteaſed before 
the Day, and delivered it to the Plaintiff to the Uſe of the ſaid T.F 
3 ; and did not anſwer if there were any Feoffees in Time Paſſed, 
ut in che. preſent Time; and by the beſt Opinion, this Word (furint) 

in this Caſe ſhall be taten for the preſent Time, and ſo the Plea good; But 
per Priſot and divers others, it ſhall be taken for the Freter Tenſe, there- 
tore quxre, becauſe it is not adjudged. He may have Feoffees who were 
diſleitſed before, who ought to releaſe, Br. Conditions, pl. 17. cites 
35 H. 6. 11. 15. 3 

14. But it was agreed that Dedi & conceſſi in Deed of Feoffment is 
taken for the preſent Tenſe. Ibid. 3 

15. Aud it was agreed that if a Man gives all the Pikes in ſuch a Pond, 
or all his Goods fs que fuerint, this thall be taken for the Preſent Tenſe, 
and for ſuch Pikes or Goods as he then had; But the Caſes are not alike, 
per Priſot and others. Ibid. _ 


16. If a Man be bound to ſuffer F. N. to recover in Formedon brought ; 
there if J N. be nonſuited, and brings other Formedon, the Obligor is not 


bound to ſufter it there; tor Formedon brought is the Formedon which 
was pending at the Time of the Obligation mae. Br. Conditions, pl. 
223. cites 21 E. 4. 52, 53 | 5 


17. In Debt, P. B. was bound to make Eſt ate of 40 1. Land per Ann. 


to a certain Perſon, to the Intent that if R. Son of the ſaid P. B. died, li 


1 D. 14. b. 
PI. 7141 18. 
pl 104 S C. 
adjudged 

for the De- 
fendant ac- 
cordingly. 


ving P. the Father, that then the Feoffce inſeoff the Feme of the ſaid R. 
and alter P. died, and R. and his Feme ſurvived ; and per Davers, Brian, 
and Fineux, the Condition is well performed, becauſe the Intent is ob- 
ſerved, vis. that the Feme of R. ſhould be infeoff'd if R died in the 
Lite of P. his Father, and now R. did not dic in the Lite of P. but ſur- 
vived him, and therefore the Bond is ſaved; Quære inde; for contra 


Rede & Vaviſor. Br. Conditions, pl. 136. cites 9 H. 7. 17 


18. Debt upon Bond conditioned, that f F. M. fhould die before 
Chriſtinas 1532, without Iſſue Male of Her Body by R. B. begotten, he then 
living, then the Bond to be void; the Detendaar plcaded in Bar, thut after 
the taid Bond, and before the ſaid Feaſt, F. M. did die without Iſſie 
Mate of her Body then living; the Plaincilf replied that J. MH. had Iſſue 
H. and that before Chriſtmas &c. ſhe died, the ſaid H. then living, who 
likewiſe died before Chriſtmas ; and upon a Demurrer it was adjudged that 


the Plea in Bar was good, and the Replication ill, the Queition being, 


Whether the Words (then living) thould relate to the Death of J. or 
to Chriſtmas? And. 1. pl. 1. Paſch, 26 & 27 H. 8. Bold v. Mo- 


lineux. 


Cro. E. 549. 
Pl 234 39 


19. If a Man leaſes Land upon Condition that the Leſſae ſhall rake the 


Ditches, and does not ſay how often, there it he rakes them once he has 


performed his Condition and Covenant; quod nota. Br. Expoſition, pl. 


2. cites 24 H. 8. 6. per Firzh.. | 
20. Condition to pay 15 J. at Mic helmas, and 151. at Lady- Day, and 


ſo from thenceforth yearly during the Life of R. H. or until the Defendant 


Ei Neg. . ſhall lawfully advance one L. H. to ſome Benefice &c. The Bithop preferred 
L. H. betore Michaelmas next after the making of the Bond, yet held, 
that the two firſt Payments ought to be made not withſtanding. 2 And. 


the S C. bu 
is ſtated to 

pay 151, ar 
Mich, 


I 65. pl. 47. Mich. 2 and 3 P. & M. Counteſs of Warwick v. the Biſhop 15 U at 
3 01 Coventry. | | ; | 0 | I 
Þ nt pleaded, that L. H. was preſented to a Benefice before the firſt Feaſt of St. Mich. and adjudged 
© oP ea, for the firſt 15 l. is to be paid notwithſtanding; becauſe the Limitation (until he be advan- 


| ced) goes only to the ſubſequent Pay ments. —Noy 64, 65. S. C. adjudged accordingly ; 
E Feaſts arc abſolute. | 


| create or to deſtroy an Eſtate, for a Condition that is to create an Eſtate 
is to be performed by Conſtruction of Law as rear the Condition as may Same Uiver- 
be, and according to the Intent and Meaning of the Condition, though fity taken 
the Letter and Words of the Condition cannot be performed; bur other- and admitted 
| wiſe *tis of a Condition that deſtroys an Eftate, for that is to be taken 
E firiftly, unleſs it be in ſome certain Caſes. Co. Litt. 219. b. 8 


{ Roll R. 90. Mich. 12 Jac. in Caſe of Whitchcock v. Fox. 


> Bs. Mb 4 . -, 2 4 — 
— n 1 — 


* — oe « 
2 . a * e 


1 Condition. j „5 45 


ady-Day ; 
and Defen- 


for the two firſt 


21. Except conſtrued to ſignify Saving in a Condition. Mo. 113, 114. 


| ol. 254. Paſch. 20. Eliz. 


22, L. Bargains and ſells a Manor, and covenants 70 acquit, or other= 


| wiſe ſave it harmleſs from all former Bargains, Sales, Incumbrances &c. 


made by any Perſon, except the Hſtate of M. and ſuch Eftates as jbe has 

© made which will determine by her Death M. after grants Part of the Ma- 

vor for three Lives ty Copy of Court-Roll ; M. dies. The Court heldz 
that this Grant by Copy made after rhe Bargain and Sale cannot be cal- 
lecha former Incumbrance; and though it does not determine by the 
Death of M. according to the Intent of che Exception, it is not within 

the Intent of the Words (tormer Grants) and the Exception is added 5 
only to quality the Covenant, and therefore ſhall not be expounded fo as 

to extend it further than the Words; but a Grant by Copy is an In- 
cumbrance. Sav. 54. pl. 154. Mich. 26 & 27 Eliz. Lovel v. Luttrel. 


23, Ferffment to the Ule of B. in Tail, provided, that if the ſaid B. do 
go about to avoid any Eflate or Demiſe by Copy made, or to be made of the 


Premiſſes, or any Part thereof, that then his Eftate ſhall ceaſe, B. en- 
E tered and levied a Fine Sur Conuſance de Droit Come ceo &c. of the 
Land; per Cur, tis no Oftence againſt the Proviſo, for the Words 
} (made or to be made) do not extend to Eitates made or limited by the 
nid Feoffmenr, but only to Eſtates before made and to be made atter- . 
| wards. Le. 20). pl. 288. Mich. 32 & 33 Eliz. C. B. Bradſtock's Caſe. 


24. A. enfeoffs B. upon Condition, that B. ſhall make an Eſtate in Frank- 


Marriage to C. with M. Daughter of A.; in this Caſe B. cannot make an 
| Eſtate in Frank-Marriage, becauſe the Eſtate muſt move from the Feoffee, 
and the Daughter is not of his Blood, but yet he muſt make an Eſtate to 
them for their Lives, for this is as near the Condition as he can; /0 tis 
it the Condition be to make to A. (which is a meer Layman) an Eſtate 
1 Ne A yet muſt he make an Eſtate to him for his Life. Co. 
Litt. 219. b. 5 


25. A Diverſity is to be underſtood between Conditions that are 70 8 Rep: 98 by 


91. a. Arg. 


y the 
Court, 
| 26. Debt on Bond with Condition to give and grant to A. his Heirs and 

Aſigns. Detendant pleads he has been ready to give and grant, ad- 
| judged 111 ; for he muſt plead that he did it, othetwiſe had it been, if 


| the Words had been, as Counſel ſhould deviſes Brownl. 75. Trin. 11. 


Jac. Chapman v. Peſcod. „ . „„ 
27. Conditions are fridti Juris. Litt. R. 128, 129. per Vernon J. Once dif- 
Mich, 4. Car. — Eſpecially when they are to defeat Eſtates. Arg. e a 
e 1225 2 
Coke (h. J. 


| 2 Buls, 292 8. C. — Where general Conditions tend to the — of the Party they ſhall be conſtrued 


pererally ; as a Condition not to alien, but to his Wife for her Life, and for the Refidue of the Term 
io one of his Children. This Condition ſhall be extended to any Atter-Wite as well as to the preſents 
becauſe for his Bevefit ; but where it is ro tie Prejudice of the Party it ſhall be conſtrued ſtrictly. 
Arg. 2. Buls. 290. cites 39 H. 6. 9. SR: | 


before the King himſelf, and therefore was condemn'd; for he ought to have appear'd before the Juli 


n 


_ = — * — — 


jon. 


Condit 
28. Leaſe by Baron and Feme and another Feme ; Leſſee COVenany 
by che ſame Indencure to h ſufficient Man's and Horſe Meat to the Bam 
and Feme, and to the other Feme, or to their Servants, at their coming 9 
London, at his Houſe at Southwark; Baron and Feme die. The other 
Feme takes Husband. Per Cur, he is not bound to find Suftenance fi 
the Husband, bur only tor the Wife or tor her Servants, and not jy 
both at one and the ſame time, becauſe the Covenant was in the Dig. 
tive; bur it was doubted it he thall find chem Victuals for one Meal ol; 
at their coming, or for all the Time of their ſtaying there. Het. 5 
Mich. 3 Car. C. B. Grange & Ux. v. Dixon. 5 
29. In Debt upon Bond the Defendant prayed Oyer of the Condition 
which was 591. upon the Birth of his finſt Child by his Wife, or any thy 
| Woman, and averred that he had no Child by his Wife ; The Plaintiff, 
plied, that he had a Child by another Woman. Upon Demurrer the Cour 
held, that it muſt be intended of a Child by another Wile, and nx 
otherwiſe ; and Judgment for the Deſendant. Comb. 3». Mich. 2 Ja. 
2. B. R. Creſwell v. Trott. | 
30. A Condition to pay Money when able is to pay it preſently; forth 
Law ſuppoſes every Man ought to pay what he is able to pay. Cub. 
445. Anon. at the Sittings before Holt Ch. J. 21 June 1697. 
31. Condition is to be conſtrued rom the Intent if the Parties. 1 Sil 
171. pl. 3. per Holt Ch. J. Patch. 13 W. 3. B. R. 
32. In Debt upon Obligation the Defendant, upon Oyer of the Obligs. 
tion and Condition, which was for Payent of ſuch a Sum on or before ſuc 
a Day, pleaded Payment at a Day before the Day mentioned in the Contitim, 
The Plaintiff traverſed the Payment, and concluded tothe Country, u 
' which the Defendant demurred. It was ſaid for Detendanr, that the 
Traverſe was immaterial, for if Iſſue had been joined upon it, and foul 
for the Plaintiff, it would not have determined the Right ot the Cauk; 
and the Caſe of Holmes and Brokett, Cro. J. 434. was cited; but pr 
tot. Cur. the Traverſe is good, becauſe the Pay ment pleaded is according 
to the Condition, which gives the Defendant a Power to defeat the Obl. 
gation by Payment on any Day before tbe Day expreſſed, and Jude: 
_ was pro Quer. MS. Rep. Trin. 12 Annæ, C. B. Furneſs 1, 
Killum. . | 


(R. a) How it ſhall be performed. The Intent ougit 
to be performed. Y 


it was enaCt- 
ed by Par- 


Note, that 1. 1 a Sheriff arreſts a Man upon a Latitat, at the Suit of 7.8. 


iſſuing out of B. B. and lets him to Bail, and takes an O. 


liament, ligation for his Appearance, of which the Condition 18, That it be 


that if J. N. appears in B. R. ſuch a Day the next Term, that then the Obligatian 
does not hall be void; and the Obligor appears at a Day in the ſanie Cern, 


come be ſore 


fl. Fele, belore the Day mentioned in the Condition, ar rhe Suir ot aualhe 
E. Man, which is an Appearance in Law for all Suits which fall i 


within one COMMEncen againit him the fame Term, yet becauſe this is an Þ 
Quarter of pedrance by a Fiction in Law, and not an actual Appearance at tif 
4 mat Dap, the Condition is broke ; for, perhaps, ik he had accuaily 
ln peared, ſpecial Bail would have been required. Falch. 15 Fil 


in qol. and B. R. Sr Richard Buller's Caſe, per Curiam, 


he apprar'd 


169% 
1 9.9 


f Re, 


J ĩðVᷣͥ ĩðV2âd . oper 0-L I 


3 = EY 3 > 
ug a9 16548 8 
3 n < 

3521. 


FVV 


F 


— 


8 
2 7 
. 
. * 
be? 
. 
pos. 
By 
v.28 q 
E 
"oh 
3 


8 
I 
<5" 
3 
I 
- 
— 
8 
= 
25 
- 24 
” 
3 
5 
1 
* 


EE Oe Do ch on on py yg Car pe Wei Dep ne Ro TS 


«4 af 


Condition. 147 


ſitting in Gurt, and not before them our of Court, nor before the King himſelf; Quad Nora quia Con 
tio ſtricta. Br. Conditions. pl. 208. cites 8 H. 4.6. % © - 


2. If A. and B. ſubmit themſelves to the Award of J. S. of all Br. Condi- 
Actions kt. and A. hath an Action depending againſt B. ot which there wens, bl. 
is a Continuation de Termino Paſchæ uſque ad Terminum Trinitatis, EN 
and the Submiſſion and Award are (*) made between Paſch. and [Octab.] * Fol gz». 


Trinitatis, and the Award ts, that he ſhall retract his ſaid Suit, and 


after A. at Trinity Term does not further purſue his Action, but 9. bade 
ſuffers it to be diſcontinued, this i8 a gu I Dertormance of the Award; * 
for the Intent of the Arbitrator was not that he ſhould mate a legale Ditconci- 
Retrarit, but that he ſhould not prolecute the Sutt further. 21 Ed. Puance for 


a Retraxir, 


Q 4 
4.39. adzudg d. 3 | 7 85 : and that the 
Plea was adjudg'd not good; for Notu't nor Diſcon, inuagce is not a Kr raxit; becauſe upbn @ Retraxit 
the Party ſhall be barr'd, wheres in the other Caſe he hy commenae his Suit de Novo, and af- 


terwards the Judgment was affirmed. —— Cro. J. 525. pl. 12. Hill. 16 Jac. B. R. Gray v. Gray. 


It was agreed that the Award being that he ſhould not proſecute in ſuch an Action in the ſame Term 
that the Entry of Continuance from Ferm to Term is not any Breach. 25 TROY 


z. Tf the Condition of an Obligation be to ſtand to the Award of Le. 320. 
J. S. Whg awards that he thail pay 20 1. to the Obligee, und he pays it 3 
„e che Wife ok the Obligee, and ſhe accepts it, yet this is not any ;45%4 tor 
Periormance without allegtg more. iu. 32 Eft, B. K. betweeil the Plaincif 
Froud au Batte diu. . ! 9 
4. Jf a Leſſor covenants with his Leſſce for Bears, that it ſhall be Cro. E. 524. 
law ful tor the Letlee peaceably &c. to enjoy the. Land, and after the v. 75: Co⸗ 
Letior enters tortiouſly upon the Lelſce, and oults him, pet this is a Sor CAE. 
Breach of the Covenant; for the Intent was, that he ſhould enjop the Paincitt 
it without the Jnterruption of the Leftor, . 39. B. N. Core's Caſe withour | 
adyudged. 8 „ Argument. 


—— See 


(U. 2) pl. 11. S. C. 


5. Ika Matt leaſes a Houſe and Land, upon Condition that the Cro. E 528. 
Leſſee thall nor Parcel our the Land, nor any Part thereof, from the & eee 
Houſe, and after the Letlee leaſes the Houſe and Part of the Land to A. Mis. 7: 8. 
and After {eaſes the R eſidue of the Land to C. this 1s a Breach of the Marth v. 
Condition; For by the Mord (Parcelling) ts intended a Olviſion or Curtis S. C. 
Separation of the Land from the Yolte, and ik the firſt Grant be me A 
not a Forfeiture, the ſecond 1s, Bill. 41 Eltz, B. R. between tis — . 
and Marſb adjudged in a Mrit of Error. e | 

| | | ;ondition 


Ty that the 
was broken, and that it is all one where the Houſe is divided from the Land, and where the Land is 
divided trom the Houſe, and ir 1s a Breach both within the Intent and the Words; but Owen abſente 


E adjornatur, and afterwards it was adjude'd for the Plaintiff. ——-— 2 And. 42. pl. 38. 8 C. in C. B. 
Ibid. $9. pl. 54. S C. & 8 P. held accordingly._— Mo. 425. pl. 594. 8. C. in 


held accordingly. 
C. B. and S. P. held by all the Juſtices accordingly. 


6. Ik a Man makes a heoffinent in Fee to B. of all his Lands, and Cro E 833. 


after bargains and ſells the ſame Lands to him for further Aſſurance, 58. Lene 


| and after the Feoffor covenanrs with the Feoffee to make ſuch tur- 8 Cage 


ther Aflurance of all ſuch Lands that he hath bargained and ſold to Fargainor 


him, as the Countel of the Feoffre ſhall Deviſe, and binds him to infeotl'd the | 


perkorm the Covenants; and after the Counſel deviſes, that he ſhall Gu ine 
luiter a common Recovery, he ts bound to perform it; for though he 77,54. 
covenanted to make an Allurance ofall Lands that he had bargain: and ter. 
ed and ſold, and he hath not bargained and ſold any Land, for the wards by In- 
Bargain and Sale was void, being made after the Fectiinenr, and ſg ng denthre bar- 


Bargain omnino in frict Expoſition of Law; yet it is a Bargain 1." 


ſells to the 


ad Ob. iger all 
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his Lavdsin and Sale in Appellation ta which the "Covenant ſhall have Refer: 
U. and cove- ene. 1. 43 Eitz, B. K. between Hodges and Lane adjudged, 


hanrs to 

make further Aſſurance of all his Lands. The Breach aſſigned was in not making further Aſſurance 
of tho'e Lards, but by the Feoftment prior he had not any Lands there at the Time of the Bargain 
and Sale, and conſequently the Breach is not well afſigned, and ſo held all the Court. But if one ir. 
feotts another of his Lands [Generally] and e e, bargains and ſells them by Name, and covenants 
to make further Aſſurance, he muſt mike Aſſurance accordingly, wherefore they were of Opinion to 
reverſe the Ju.'gment, but the Matter was referred to compromiſe. | 8 888 


J. Ik a Leſſee of an Houſe covenants not to leaſe the Shop, Yard, or 
other Thing belonging to the Houſe, to one who ſells Coals, nor that 
he himlelt will ſell Coals there, and after he leaſes all che Houle to 
one who ſells Coals, he hath broke the Condition. M. 8 Jac. B. B. 
between CHinſley and Bonner Plaintitfs, and Langly Detendant, ad- 
judged, for he hath broke the Intent. 1 = 
8. It a Leaſe be made on Condition that if the Leſſee be diſpoſed to ſell 
the Term, the Leſſor ſhould have the firſt Offer or Advancement, he giving 
therefore as much as another will give. It the Leſſee, being diſpoſed to 
ſell the Term, a Stranger offers him 105 1. for it, he peed not tell the 
 Lefſor how much he is offer*d, but as him generally if he will give ſo much 
for it as another will, and if he ſays No, he need ſay no more to him, 
but if he ſays Yes, then he ought to ſhew certainly what the oth will pic 
more &c. Per Shelley. D. 13. b. 14. a. pl. 65. 68. Trin. 28 H. 8. Anon. 
9. And if the Leſſor, when he is ask'd the Queſtion, anſwers that he 
will take Time to conſider of it, the Leſſie is not obliged to wait ſo long; tor 
it may be another will give him 100 l. immediately, and it is not rea- 
ſonable to deter the Sale, but the Letfor mult fay Ves or No preſently, 
and ſo the Condition 1s then determined &c, Per Shelley and Fitzher- 
bert. D. 14. a. pl. 68. Trin. 28 H. 8. Anon. 


S. C. cited 10. In every Condition @ reaſonable Intention ſcall be conſtrued, though 


per Cur. the Words ſound to a contrary Meaning; as if I grant to B. an Annuty 
"in mY till B. has purchaſed 55s. Rent, and B. purchaſes 5 s. Rent jointly with 
Car 2. B. R. F. F. this is no Performance; for my Intent was that B. ſhould purchaſe 

to his own Profit and Advancement only. D. 15. pl. 79. Trin. 28 H. 8. 


S. P Br. 11. A Cond tion was to purchaſe 5s. Rent to J. S. and his Heirs; 


Mortmaine, H. has 5 5. Rent iſſuing out of F. S's Lands. A Releaſe of all his Right 


pl. 31. cites 


1 in the Land is Performance ot the Intent of the Condition. D. 1 5. pl. 
| 5:2: $6. Tri; 28 H.-8-- . Fo | 
The De- 12. An Obligation was conditioned to deliver the Plaintiff” an Obliga- 


tendant tion, in which he was bound to the Defendznt before ſuch a Day. The 
Defendant ſues the Plaintiff upon that Obligation, and recovers, and after 
| Statuteto Wards and before the Day he delivers the Obligation to him. Wray and 


to cauſe a 


be cancelled the other juſtices held this to be no Performance, for the Intent was 


upon Pay- that he ſhould have the Obligation tor his Diſcharge, which is not by 


ment of 4 . "SW 07% | 3 . a 3 ; 
9 the Delivery of it at the Day, for it is transferred in rem judicatam; 


ſuch a Day. and notwithſtanding the Delivery of the Bond, yet he may have Bene- 


After wards, fit of the Judgment. Cro. E. J. pl. 3. Trin. 24 Eliz. B. R. Teats 


before the Caſe. 


took out Execution, but at the Day appointed he tender'd the Statute to be cancelled. Reſolved that 
this was a Breach, for after Execution he cannot deliver up the Statute ro be cancell'd in the ſame 


Plight as it was at the Time of the Covenant; for as Twiſden J. ſaid, this would be to keep the Ker- 


nel and deliver the Shell. Sid. 48. pl. 7. Mich. 13 Car. 2. Robinſon v. Aunts, — Raym. 25, Ro- 
binſon v. Amps. S. C. adjudg'd for the Plaintiff, niſi &c.— Keb 103. pl. 198. S. C. adjornatur.— 
Ibid 118. pl. 24. and Judgment niſi. Gouldsb. 147. in pl. 111. S. P. cited Arg. to have been ad- 


| Judged accordingly. | 


Le 52. pl. 13. If a Man covenants that his Son, then within Ae, & infra Anns 
05 Leigh nubiles before ſuch a Day ſhall marry the Daughter of F. F. and he does 
8 E marry ber accordingly, and after at the Ae of Conſent he atſagrces 2 


N * 


ä is ii A. Me * — cs, 


22 


5 Un) OE IS9 


the Marriage, vet is the Covenant performed; tor it is a Marriage, ſeems to be 

and ſuch a one as the Covenantee would have, untill the Diſagreement. *: > 

E Ow. 25. 29 Eliz. Fenner's Cale, VE ” 

14 jt A. is bound to B. that F. S. (who in Truth is an Infant) ſpal! 

E 1:3 4 Fine before | uch a Day, which is done accordingly, and afterwards 

the [ame is reverſed by Error, yet the Condition is performed not wich- 

ſtanding. Arg. Le. 54. at the End of pl. 67. Paſch. 29 Eliz. C. B. 

| 15. A Bond was condition'd zo plead an iſſuable Plea in) Days. An 

able Plea Was pleaded and drawn in Paper, but not entred of Record, 

and therefore the Court (abſente Anderſon) held the Obligation forfeit- 

Ted. Gouldsb. 50. pl. 11. Paſch. 29 Eliz. Drury's Cate tf | 

16. A. makes a Feoffinent in Fee to B. upon Condition, that if A, If B. in the | | 

F coithin a Year after the Death of B. ſhall pay 100 l. to the Heirs or Execu- E 1 

4 ' | hs g 9 * 

„„ B. that A. may re- enter; B. makes a Feoffment of this Land 70 C. not made | 

| and B. makes his Teflament, and makes his Wife and his Heir his Hxecu- this Feoff. 

| | 7075, and dies; A. Within a Year after the Death of B. by Agreement ment, the 

vich the Heir of B. at a Time and Place limited for the Payment, pays = our 

| the 100]. to him; and by the ſaid Agreement, A. is immediately to have ment ha 
lack zo J. of this 1007. and all is done accordingly ; the Entry of A. been ſuffi- | 

upon C. is not congeable ; ſo adjudged and affirmed in Error; tor this cient to de- | 

f culouralle Payment is not a Payment of the 100 l. but of Jo. only; and 55 5 | | 

| | the Law will not allow ſuch Fictions and Colours to the Prejudice of a the Heir o | 

zd Perſon, Jenk. 26r. pl. 61. 39 Eliz. Goodale's Caſe. B. might | 

1 ke pPrejudice Ts, 

@ himſelf, and one Executor may prejudice the other; for they repreſent one Perſon ; dit an — 

4 cannot prejudice a 3d Perſon [b1d. 262. 8. 6. A py” 95. b. 8. C. and S. P. adjudg'd. 
Crop. E. 393. pl. 4. Goodale v Wyat. 8 C. adjudg'd and aftirm'd in Error. Mo. 708. pl. 989. 

8 C. adjadgz'd and affirm'd in Error. —Poph. 99. pl. 2. 8 C. — Gouldsb 176. pl. 111. S. C. ad. | 7 

judg'd. Co. Litt. 209. b. S. C. & S. P. S. C. cited by Hobart Ch. J. Godb. 299. | "i 


; 17. The Defendant leafed Lands to the Plaintiff for 6 Years, and co- 
7 venanted that he ſhould enjoy it during the Term quietly and without Inter- 
; | ruption, and diſcharged from Tithes and other Duties, and if the Tithes 
| ve re demanded and recovered againſt him during the Term, he ſhould retain 
. in his Hands ſo much of the Rent as the Tithes amount to, and ſliewed 
i that 42 Eliz. the Parſon ſued him for Tithes there growing 29 Eliz. 
. Al che Court held that the Sur, though after the Determination of the 
| | Term, was a Breach of the Covenant, for he did not enjoy it diſcharged | | 
oy within the Intent of the Covenant; but becauſe it was act alleged that | 
. the Suit was lawful, or that the Tithes were due, for he was not bound to | 
N diſcharge him but from illegal Suits, and ſo the Breach was not well aſ- 4 
4 ſigned, it was adjudged tor the Defendant. Cro. E. 916. pl. J. Hill. | | 
80 45 Eliz. B. R. Lanning v. Lovering. C ä | 
F 18. Debt on a Bond conditioned, that the Wife ſhould make a Will &c. Cro. E. 27. | 
1 The Defendant pleaded that his Wife did not make a Will; the Jury 10 * Ach. | 
bs tound that he made a Hill, and that ſhe was a Feme Covert at the Time C B. Egon | 
' el making it; adjudg'd that though it is not properly a Will, the being v. Wood. 
2 | a Feme Coverr, yet it is a Will within the Intent of the Condition, and 8, P. ad- 
Dod. Cro. C. 219. pl. 5 Trin. ) Car. B. R. Marriot v. Kinſman. 9%. 
at 19. Condition by the Husband, that if his Wife die without Iſſue with= - 
- n two Years, to repay 500 l. of her Portion. The Wife has Iſſue, and ſhe 
* and her Children die within two Nears, the Baron ſhall not repay ; for the 
— Wing Iſſue was Performance of the Condition. Sid. 102. pl. 8. Wind- 
a. bim J. cited it as the Caſe ot Bret v. Pildr edge. 
20. A. was bound 7o pay at Mich in Gray's-Inn Hall, to B. 50 J. 
5 (mt ſaying 50 J. in Money.) A. at Mich. when the Gentlemen were at 
ga Supper, came and tendered 50 J. Weight of Stone ; but adjudged no Ten- 


der ; Cited by Twiſden as a Caſe which he remembered. Sid. 151. in 
hy pl. 19. Trin. 15 Car. 2. B. R. 55 oY 555 
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Condition. 


2 [o. 191, 
192. Gogd- 
hand v. 
Grithth, 

S. C. and per 
tot. QUT, -- 
the Ereach 
was well 
aſſign'd; for 
the Inrent 
of the Co- 
venant was 


3 . 
21. Defendant covenanted, that the Plaintiff ſhould have the nt 
Part of all Grains made ia the Deſendaat's Brewhonſe for ) Nears, and ti 
Plaintiff aſſigns a Breach, that the Defendant did put divers .Duantitis g 
Hops into the Malt, by reaſon whereof the (Trains were ſpoiled ; ad Juciged 


tor the Plaintitt ; becauſe in all Contracts the Intention ot the Parte, 


is to be conſidered, and ir was the Intent of the Parties here, that the 
Plaintiff ſhould have the Grains for the Uſe of his Cattle, which the 
will not eat when the Hops are put into them. Raym. 464. Paſch. z. 
Car. 2. B. R. Griffith v. Goodhand. 


that the Grains ſhould be delivered without corrupt Mixture, which might render them unſervices 
ble, and by ſuch fraudulent Mixture he had diſabled himſelf to perform the Intent of the e 


and thereby broken his Covenant, and Judgment per tot. Cur. for the Plaintiff, The Chie 


J. before 


whom the Cauſe was tried, affirmed that ir appear'd upon the Evidence that the Defendant had made 
the Mixture with a Deſign to diſſolve the Agreement, that Price of Grains being wuch enhanced by 


the Drought of the Seaſon, 


3 Salk. 65. 
pl. 9. Thomp- 
fon v. Wood, 
8. C. 


Skinn. 39. Anon. S. C. held a Breach of Covenant. 


22. Debt upon Bond conditioned 6 that the Husband foould lea his 
Wife 80 l. at his Death, ſo that ſhe might peaceably enjoy it to her own Ui, 
The Husband died. The Detendant who was Adminiſtrator to the 


Husband pleaded, that he made his Wife Executrix, and left Goods 


and Chattels to the Value of 100 J. and devifed, that ſhe ſhould Pay 


| herſelf, This Plea was adjudged ill, becauſe he might owe Debrs gf 


a higher Nature, as on Judgments, or Statutes, fo that ſhe could nor 


pay herſelf, and perhaps his Eſtate was fo litigious, that it is better for 


her to renounce the Executorthip, (as the had actually done) and fue 
the Adminiſtrator. 3 Lev. 218. Trin. 1 Jac. 2. C. B. Thomaſon x, 
Wood. | 


(R. a. 2) Where it mult be effectual. 


1. IF A. is bound to acknowledge a Statute, and he doth acknowledge 
the ſame, bur keeps it in his own Hands, this is no Pertormance; 


per Fenner J. Goldsb. 156. cites 20 E. 3. Accompr. 


S b. by 


Rhodes, J. | 


Goldsb. 50. 
pl. II. 


2. Note, it was held, that where a Man is bound in Recognizance 1 
keep the Peace and to appear Menſe Paſchæ, and he appears, but his Ap- 


| pearance is not of Record, he has not performed the Condition. Br, 
Conditions, pl. 94. cites 38 H. 6. 17. | | 


3. So if a Man be bound in an Obligation, upon Arreſt by the Sherif, 
to appear ſuch a Day before the Fuſtices of Banco; there if he appears, and 
his Appearance is not entred of Record, he has forſeited his Obligation, 


quod nota. Ibid. Es 8 

4. If a Man be bound to demiſe or relinquiſh to his Son 101, Land ft! 
Aunum, and the Son is outlawed of Felony in the Life of the Father, and 
the Father dies ſeiſed of the 10 l. Land; the Bond is not forfeited, tor this 


hall deſcend, though the Lord may take the Eſchear., Br. Conditions, 
pl. 140. cites 2 E. 4. 2. per Aſhton and Littleton, 


$. In Debt, where a Man is bound to appear at a certain Day up 
Writ, he ought to appear, and to have ſpecial Entry of his Appearance, 
though the Writ be not returned; and it is a good Plea that the Bailiff t 


whom he is bound kep? him in Priſon till the Day of his Appearance as 
paſled. Br. Conditions, pl, 75. cites 9. E. 4. 23. 


6. Where 


Condition. 181 


6. Where a Man is bound to appear in Bank upon Cipias ſuch a Day, S. P. And ir 
he ought to appear at the Day, and have his Appearance recorded, yon -_ _ 
though the Sheriff does not return the Writ; and yet he has not Day in dant, that it 
Court. Br. Conditions, pl. 162. cites 18 E. 4. 17. | does not ap- 


| | „ Coy IS 2 pear of Re- 
cord that any ſuch Writ was returned. Br. Dette. pl. 167. cites 8 C. | 


1 


—— 


c 


7. Condition of a Bond was, that the Obligor ſhall Licence the Obligee 
for 7 Years to carry Wood &c. It the Obligor gives Licence, and after- 
terwards revokes it., or diſturbs the Obligee, the Obligation is torteited. 
8 Rep. $3. a. cites 21 E. 4. 55. a. per Choke and 18 E. 4. 18. b. & 
20. a. EE. RE ot 5 
8. A. gave Bond to B. to deliver up another Bond before Michaelmas, 8. OE” 


wherein B. was bound ; alterwards A. ſued B. on the Bond, and had Fudg- _ w 
399. 


ment and Hxecution before Michaelmas, and afterwards at Michaelmas A. Mich. $ W. | 


delivered the Bond. Adjudged no Performance, tor it ought to be deli- 3. B. R. in 
vered in ſuch Flight as it was at the making the ſecond Bond. Mo. Caſe of 


70g. in pl. 989. cites Mich 21 & 22 Eliz. B R. Brown v. Randal. Rete 


9. Debt by B. againſt S. upon Bond, conditioned, that S. the Obligor 3 Le. e 
ſcould procure the next Avoidance of the Archdeaconry of &c. ſo as B. the O- " ide gg 
bligee might preſent. S. did procure a Grant of the next Avoidance, but Verbis.— 
before it happened, the preſent Archdeacon was made a Biſhop, ſo that now Golds. 45. 
the Queen had a Right to preſent; Reſolved, that the Condition was E on 3 
not performed, and judgment for the Plaintiff. 4 Leon. 61. pl. 155. ment, Jug 


Hill. 29 Eliz. C. B. Bingham v. Squire, ide Def- 


| dant had 
leave to amend his Plea. 


10. If A. is bound to preſent B. and he preſents him by Simony, yet the S8. P. by Ho- 


Bond is forfeited; per Hobart. Noy 25. in Cafe of Winchcomb v. bart Ch. J. 


| Hob. 167 — 
Pulleſton. ach 1 


II. King H. 8. granted Lands to A. and his Heirs, provided that he 8. P. by Ho- 
and they, perpetuis futuris Temporibus invenirent & ſuſtinerent duos Capel- bart Ch. J. 
lanos in kcelefia Parochiali de V. ad Orandum pro Animabus H. 8. his 
Heirs and Succeſſors, & ad celebranda divina Servitia, & Curam Ani- 
marum Parochianorum 3 A. conveyed the Lands to B. and his Heirs upon 
the ſame Conditions, who eppointed two Chaplains, one of whom was never 
reſident there and did not perform his Duty. Adjudged by all the Barons, 
that this was a Breach of the Condition. See Litt. Rep. 94 to 97, and 
105 to 112 &c. the Arguments of the Counſel, and 129 to 139 the Ar- 
guments of the Barons. Trin. & Mich. 4 Car. in the Exchequer. The 
King v.-Brockham.. 1 EL Traps 
12. An Award to enter into a Bond to another, it is not enough for the 
Party to bring a Bond written, and to ſay, I will ſeal and deliver to you 


this Bond; but he mult bring the Writing with a Seal clapped upon it, 


and lay, I deliver you this as my Act and Deed ; and if he omits the doing 
of any one thing that is eſſentially neceſſary to the executing the Deed, 


he has not performed the Award; per Holt Ch. J. 12 Mod 533. Trin. 


13 W. 3. in Caſe of Lancaſhire v. Killingworth, 


(S. a) What 


US * Conan + PAR „ 


— . 
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1 Condition. 


(S. a) What ſhall be ſaid a Performance, and what ; 


Forfeiture. 


Br. Condi- 1. J F the Condition of a Feoffment be to infeoff J. S. ik he info 


tions, pl. J. S. and two others, this ts nd good Performance, but the 
£07; 5 Condition is broke. 21 All. 28. 


| e the Feoffor enter'd for Condition broken, and J. S. ouſted him, whereupon the Feoſſor 

broncht Aſſiſe and recover'd. And Brooke ſays, Er ſic vide, that he ought not to infeoff more than 
contain'd in the Condition. Br. Conditions, pl. 90. cites 36 H. 6. 8. S. P. by Billing.— An An. 
nuity is granted until the Grantee purchaſes 58s. of Rent, and he purchaſes 5 s. Rent jointly with 

another, this is no Performance of the Condition; but if a Condition 1s that if I purchaſe a Rent of 5s, 
Habend & Percipiend* to me and my Heirs, and a Stranger having a Rent of 5s. iſſuing out of my 
Land, releaſes this to me and my Heirs ; the Condition is performed. Dy. 15. pl. 79, 80. Trin. 
28 H. 8. | 2 | 


Hob. 133. 2. Ik the Condition be, that whereas B. hath bound Himſelf Appren- 
pt 150 Hill. tice to the Obligee (Obltgar] tor ſeven Bears, if the Ovltzor rerain, 
13 Jos "m keep, and employ the ſaid Apprentice in is own Houle and Service, in 
67% Coren- the Art of Surgery, during the Term, the Obligation ſhall be vod; 
try v. Win- ane after the Obligee [Obligor] terds che Apprentice iii a Dopage to 
dal S. C the Ealt-Indies, in the Company of others expert Surgeons, the 
— 85 (U nr bo learn 5 _ Art, 7 7 18 * _ CS tho 
by the Condition he is not reſtrained trom ſending his Apprentice 
N its other Places about his Cures, yet he ought (*) always to be 
ot his Douthold, going and returning, and in his Service, and not 
Mo bee pit ber tu any other; for the pitting an Apprentice to another, is 
name of Co- U Hrcat Truſt for his Diet, Health, and Satety; and generally a 
ventryv. Man cannot compel his Apprentice to go out of the Realm, if it be 
Lowell. not expreſly agreed, or the Nature of the Apprenticeſhip imports it, 


as if he be bound Apprentice to a Yerchant-Kdventurer, or Sailor. 


Dobart 's Reports 181. between Covenrre and Woedhall adjudged, = 
3. Ika Man ſeiſed in Fee of Lands, leaſes it for cars, and the 


Cro. J 475. Leſſee covenants to render the Poſſeſſion to the Leſſor, his Heirs, and 
pl. S. Hin 


v. Payn, 


judged for Term, comes to the Leſſee, and demands the Deliverance of the Po- 
the Plaintiff. ſeſſion, though the other never demanded the Poſſeſſion, yet by this 
 —briczm. Demand, by one only, he is bound to render the Polſeſſion, other: 

i ro ag d per Wile he Hath torteited his Covenant; for the Demand of one Joinr- 


tot Cur. for 


the Nee and Payn udjudged. 


_— O 


272. pl. 581. Ingin v. Payn, S. C. adjudged. 


4. If A. be bound 70 infeoff me, it is no Plea that he has infeoffed F. S. 


by my Command, tor I have no Action to recover it from him; but it he 
by ound to pay me 1o J. Payment to F. S. by my Command is a good Plea, 


bEcauſe I may have Debt or Accompt againſt him; per Wangtord, to 


which Billing agreed. Br. Conditions, pl. 90. cites 36 H. 6. 8. 
5 Annuity granted gramdin the Grantee ſhould be friendly and 


obliging to the Grantor, there if the Grantee /atours to put the Grantor 


out of Service, this is Forteiture of the Annuity. Br. Conditions, pl. 
148. cites J E. 4. 16. | | 5 


6. Condition of a Recognizance taken before the Mayor of London 
was, 70 deliver Otiiet Pofſe/ion at the End ot a Term to the Mayor to the 


Eſe 


gen Aſſigns, at the End of the Term upon Requeſt ; and after the Leſſor 
S Cad. aſſigns over the Reverſion to two, And one of them, at the End of the 


tenant Is ſufficient for both. Palch. 16 Jac. B. R. between Linghen 


; | . 2 eee : <a | bh 18 
— b — — 1 IR R 


| Con Ition. = 3 Re 153 


* — 


| Uſe of J. S. &c. The Key was delivered to the Mayor, the Houſe 
empty and the Doors locked; but within an Hour after a Perſon claim- 
F ing Right to the Houſe, and whom the Obligor was ſuppoſed to favour, 
entted the Houſe at a Shop Door by a Key he had kept a long Time; 
E whecher this was a Performance dubitatur. . See D. 219. pl. 9. Mich. 3 
E & 4Eliz. Parry v. Smith. 1 


7. A. ſeiſed of Lands in Fee his Iſſue two Sons, and deviſed to his Le. 298. pl. 


poungeſt Son certain Lands in Tail, Remainder to his firſt Son on Con- 409. S. C. 
dition not to alien or diſcontinue, but for Jointure to his Wife or Wives, e 
and only for Lite or Lives of fuch Wife or Wives. Deviſee Jevies 2 Condition 
Line to a Stranger, and by Deed declares the Uſe to himſelf and his was broken 
Wife and to the Heirs Male of his own Body, Remainder to the Heirs for where 


J ES | 3 2 4 r | © | 0-5 5p the Deviſor | 
| of his Father, and avers that this Fine was tor Jointure of his Wife; had alle 


| adjudged that the levying the Fine is a Breach of the Condition. Mo. the Deviſee 
212. pl. 353. Mich. 2) & 28 Eliz. Rudhall v. Milward, = to diſconti- 
; | nue for Life 
| to make a Jointure to his Wife; now he has exceeded his Allowance, for he himſelf might have made 
| a [ointure to bis Wife indefeiſable by Fine upon a Grant upon a Render for Life &c. But this Fine 
| with the Proclamations is a Bar to the Former Entail which was created by the Deviſe, and has created 
| anew Entail, ard the former Tail was barred by the Fine againſt the Intent of the Deviſor ; alſo by 
tis Fine he has created a new Remainder, fo as his Iſſue, inheritable to this new Entail, might alien 
| and be unpuaiſhed, which was agaiult the Meaning of the Deviſor. 


8. It a Covenant be to make an Eſtate to A. and it is made to B. to the Obligation 


ö Uſe of A. Periam J. ſaid he doubted if it was good or not. Godb. 95. in v5 Condi- 


| pl. 106. Mich. 28 & 29 Eliz. C. B. my . 


| | | an Obligation 
to the Plaintiff before Michaelmas, that then &c. the Defendant pleaded, that J. S. made the Obligation, 
| and ſealed and delivered it to another as his Deed to the Uſe of the Plaintiff; and it was adjudged, that ir 
was no Performance of the Condition, for the Meaning was, that it ſhould be a good Deed to the 
| Plntiff,, and perhaps the other will not deliver it to the Plaintiff, Cro. E. 143. pl. 9. Trin. 31 Elia. 
CB. Peaſe v. Draiton. 5 iy | | 


9. Debt on Bond with Condition fo give and grant to A. his Heirs and 
Aſligns, detendant pleads he has been ready to give and grant; adjudged 
ill, tor he muſt plead that he did it; otherwile had it been if the Words 
had been as Counſel ſhould deviſe, Brownl. 15. Trin. 11. Jac. Chapman 
M Feſcod. | HE as 

10. A Man makes a Feoffment of Lands in five Counties, with a Condi- 
tien of Re-aſſurance. A Re-aſſurance is made of Lands in four Counties; it 
is a Breach ot the Condition bur only tor the Lands in one County, and 
4 good Performance for the other; reſolved by Hobart Ch. J. Coke Ch. 
J. and Lord C. Egerton. Mo. 823. pl. 112. 14 Jac. in Canc. the Ning 
v. Howard. : | = . %% 

11. Condition that a Conveyance ſhall be to A. B. and C. to the Uſe 
of D. and the Heirs Male of his Body, the Remainder to the Heirs Male 
of E. The limiting the Remainder to E. and the Heirs Male ot his Body 
is no Performance, for they agree not to the Words of the Condition. 
Het. 477. Trin. 7 Car. C. B. Stone v. Tilderſley. 8 


12. Debt ſur Obligation, the Condition whereof was, Tb leave and 2 To. 133, 


bepreath unto the Obligee, the third Part of his Eſtate &c. the Obligor 134 Jmpey | 


joins him with two others as Executors ; The Obligee dics inteſtace. . 
C it was 


The Adminiſtrator of the Obligee brings an Action on that Bond; the inſiſted, that 


Queſtion was, Whether that were a Performance of the Condition. an expreſs 

2 Show. 69. pl. 54. Trin. 31 Car. 2. B. R. Impe v. Pitt. Devi is ne- 
| | | cenary to 

_ anſwer to the Condition, and Legacies may be given by the Will; and if not the Defendant — to 


ſtew it. The Court inclined tor the Plaintiff; ſed adviſare vult. 


Rr 13. Two 


Hes 
— 


TEE IF, 8 . "ao * 4 *4# 4 
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. 
A Ra ERS 


agreed per to convey the Lands and to make further Aſſurance ; it was ag ned fir 


' Wherea 1. VF aMan leaſes for Life, upon Condition that the Leſlve ul 


| See Tir. Walte, pl. 44. aud the Notes there. 


4a al FN. 


"4. Hat * LIPS "ES, OE 2 2 _—_— 


100. Condition. 


Skinn. 42. 13. Two Men and their Wives join in a Grant of their Wives Lac 
pl. 3.5. C. being Parceners, and covenant, that they and their Nives have good Rh 


Breach that one of the Women was under Age and died, and that the Rig 
of the Lands deſcended to her Son an Infant, and ſo the Eſtate of a Mo. 
iety deveſted out of the Plaintiff. This was held a Breach and Judy. 
ment for the Plaintiff, niſi. 2 Jo. 195. Paſch. 34 Car. 2. B. R. Nl, 
v. Aſton. is e 9 5 


Cur. 


6— _ * rr n by ROI, = 2 al. * —— 


_—_—. 


(T. a) What ſhall be ſaid a Performance. 


Lok Ly . not do any Waſte, and after the Leſſee ſuffers the Doſe to 


Condition Fall for Mant of Covering and Reparatton, which is not any Act of 
that if Doing, but a Permiſſion, yet it ſeeins that the Condition is broke, 
Waſte be for the Mords are, any Waſte, and ſuch Maſte is within Statute of 
cone ve Glouceſter, which ſpeaks of doing of Maſte; and it ſeems that the 
ter, there JÞermiſſion of the Houſe to fall may properly be ſaiy a Ooing of 
if the Houſe YDaſfe, which is a collateral Thing, which is but as much as if he 
e KA had ſaid, tit he had diſinherited him. D. 11 Eltz. 281. 21. bit 
ebe quzre, . 


he cannot | | | | 

re- enter; but if it be uncover'd by Tempeſt, and ſtands, there if the Tenant has fufficient Time to 
repair ir, and does not, the Leſſor may re-enter, dut not immediately upon the Tempeſt, for it is no 
Waſte till the Tenant ſuffers it fo that the Timber be rotted; per Hull; and then it is Waſte, 
Br. Conditions, pl 40. cites 12 Hf. 4,5. If he ſuffers it to continue unrepaired, fo that ar laſt 
the Houſe is caſt down by a Tempeſt, it is Waſte. Mo. 62. pl. 173. Trin. 6 Eliz. Anon. 


Ita Man 2. [So] Ika Man leaſes Land, upon Condition that the Leſſer 


leaſes Land fhal{ not do Maſte, and after a Stranger does Waſte, pet this 18 not 


for Years, 


upon Con: ANY Forfeiture, becauſe a Condition thall be taken ſtrictly. Palch. 
dition that 44 Eliz. B. R. between B/poue and Longe, by three Juſtices. 


the Leſſee 


Mall not cut Trees; if the Leſſee makes Leaſe for 2 Years, and the 2d Leſſee cuts the Trees, this is no 
Breach of the Condition. Mo. 49. pl. 149. Paſch, 5 Eliz, Anon. : 


3. If a Man makes a Feoffinent in Fee, reſerving Rent, upon 
Condition that if the Rent be behind, and no Diſtreſs ta be found 
upon the Premiſſes, to re-enter. If the Rent be behind, and no 
Diſtreſs but a Cupboard in a Houſe lock'd, fo that the Feoffor cannot 
come at it, this is a Forfeiture ; for when the Place is not open to 

the Diſtreſs, it is all one as if there had been no Diſtreſs there. Mich, 

31, 32 Eliz. B. R. per ra, upon a ſpecial Verdicc. 
4. If a Man is to carry a Load of Timber to a Wharf to be laid dow! 

where the Owner ſhall appoint, if the Carrier gives Notice when he wil 
carry it, and requires the Owner to appoint a Place, which he does not, 
the Carrier may unload the 'Timber in any convenient Place at the 
Wharf, and return. 2 Lev. 196. Trin. 29 Car. 2. B. R.Virtue v. Bird. 

S. Where upon Payment and Receipt of Money a Man is 70 do ſo or 
ſo, it was held that a Tender is as much as an actual Payment, Per 

Holt Ch. J. 6 Mod. 33. Mich. 2 Ann. B. R. in Caſe of Squire v. 


 Grevel cites Sti. [481] London v. Craven, and ſaid that the Authori- 


ties have been lo ever ſince. 


6. Deviſe of Lands ro Truſtees, to the Uſe of Plaintiff aud his Hits 


Male, in Caſe Plaintiff*s Father ſettles 2 Thirds of the Efate hich, 110 
5 | | ; lle. 


1 


$ 00 


© (red on Plaintiff *s Father on his Marriage; and in Default thereof, or 
in Caſe of Plaintiff's Death without Iſſue, Truſtees to hold the Lands 
do their own Uſe. Plaintiff's Father by Will deviſes all his Lands, be- 
ing 6000 /. per Ann. charged with 30,000 l. Debts, to his Son the Plaintiff 
; for Life, Remainder to his firſt &c. Son in Tail Male. This is a good 
© Performance of the Condition. Vern. 79. pl. 73. Mich. 1682. Popham 
r. Bampfield & al”. . 5 
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, (U. a) Condition broke. What Act ſhall be ſaid a 


| Forfeiture. | Doing his Endeavour, or putting in ano- 


er Power to perfect „De. pl. 1, , (J, 3, 4] 


5 Juiet Enjoyment, pl. 6. &c.] See (U. a. 2 


IF there be Leſſee for Bears, upon Condition not to deviſe it tg cr J. 2 


any Body, bur only to his Sons Ot Daughters, and he deviſes 75» ? 


it toa Stranger, AND dies, and. his Executor never conſents to the Deviſe, onen 


orton, 


ptt this is a Forfeiture, becauſe he Hath done all that was in his s. C. the 
Power to paſs it by the Will; and this puts it in the Power of an Condition 
Executor to execute it. Trin. 3 Jac. B. K. between Burton and mas tha 
Hurton, by three againſt one. —— 


his Children. Leſſee deviſed Part of the Term to H. his Son after the Death of his Wife, and made 
& two Strangers Executors and died. Three Juſtices held, that it was not any Breach of the Conditlon, 
but Williams J. e contra; for they ſaid that this was not a Deviſe to the Wife by Implication, for if 
E foit would make a Forfeiture of the Eſtate ; and this Deviſe to the Son, after the Death of the Feme, 
zs only a Demonſtration when his Eſtate ſhall commence; and the Executors may well have it in the 
Interim, and a Difference was taken between a Deviſe to the Heir after the Death of the Wife, and 
E thisDeviſe to the Son after the. Death of the Wife, as to her taking anEſtate dy lwoplicarion, and cited 13. 
H. . But they held, that if the Deviſe be allowed to be to the Feme by 

E Evecutor never aſſented thereto, yet it is a Breach of the Condition; for he thereby made an Aliena- 
tion; and the Non-conſenting of a Stranger ſhall not rake away the Advantage which the Leflor had 
by this Act. So ir was reſolved in in the Lord Borough” Caſe in this Poiut, ind 


he ſhould 
not alien to 
any beſides 


mplicarion, although the 


2. So if ſuch Leſſee deviſes the Term to his Executor for Payment FRAN 


| of his Debis, (AS it {ems it is to be intended to make the Deviſe * £2! 429 
| void) though this Devile is void, becauſe the Law had veſted it“ 
| In him for the (*) ſame Cauſe, yet in as much as he hath done his 


Endeavour to pals it by the Deviſe, thts is a Forfeiture, Trin. 3 Jac. 


ö B. K. in Burton and Horton's Caſe, held by three. TE 


(2) [So] ik Leſſee for Bears, upon Condition not to alien without“ Cro E? 


| the Aiſent of the Leſſor, makes his Executor, and deviſes it to him, 815, 816. 


and rhe Executor enters generally, the Teſtator not being indebted to ag 5 
B. between * Dumpere and dimms ugretd per Curiam. 5 oned Obiter 


tion is broken; ard Gawdy J. ſaid, that he ſhall, but the other wN ſaid nothing to that Point. 
8 Rey. 119 b. S C. but not 8. P. — See Deviſe (D. a) pl. 3 


20 Eliz. La. Boroughs v Ld. Windſor. 


3. If there be a Grantee of a Reverſion, upon Condition not to 
grant it over to J. S. and he grants the Reverſion to J. S. by his 
Deed, though the Leſlee never attorns, yet this is a Forfeiture, be- 
catiic he hath done his Endeavour to grant it, and put in the J-ow- 
er ofa Stranger to pertect it. Tr. 3 Jac, B. R. in Burton and Hor- 
* Caſe, pet three. — = 


— 


| any Body, this is a Forfeiture of the Condition. 10. 43 El. B. only menti- 


: | | 5 whether the, 
Executor by entering generally ſhall be in as Legatory, becauſe then clearly by the Deviſe the Condi- 


f Lord Wind ſor's Caſe.— 8 P ad- 
judged a Forfeiture and Breach of the Condition, becauſe the general Entry ſnall be intended as de- 
viſed ; cited Arg. Mo. 351. pl. 470. and Fenner J. ſaid it was true, and fo adjudged to his Knowledge 


Condition. 


— : — — —— — —ꝛ 


e 


4. Ik Leſſee for Bears covenants not to aſſign it, by which it may 
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come to J. S. and obiges himſelk ta perforin Covenants, and al {Me Co 

he alſigns it to J. D. thts breaks the Condition, in as mich as v Pet 

this Means it may come ta J. S. Er, 13 Ja, B. betwern Ce 5 
aud Richardſon, per Cutiam. 5 EN. p os 

Hob 304. 5. Ik the Condition of an Obligation be, that he fail not be am. | ©? 
pl. 383-5. C ing and alfiſting to E. in any Action to be protecutcd againit L. the O Þ 
e 4 *ligor [Obligee] and after the Obligor joins in a Writ of Error with E, 1 © 
Condition is, and another againſt L. upon a Judgment in Treſpaſs agatiilt them Ul. 
thar he Three, which is apparently erroneous; Tots is not any Breach of 8 
Hould vor the Condition, for this is not properly an Action, but a Su to 20 
in any his Dilcharge himſelf of a tortious Judgment, in which they ought al 

proper to join. H. 17 Ja. B. between Lanbe and Jonſon, Uubitatur. 3 
gain : | Tt, 17 
che Plamif; and adjudg'd to be no Breach.— Hutr. 40. S. C adjudg'd accordingly ; and if he th; 
Would have reſtrained him from joining in a Writ of Error, it ought to have been preciſely contii's WE Ht; 
in the Condition, and ſhall not be taken by a large Expoſition to make a Forteiture of an Obligation, C4 
by a general and ambiguous Senſe. | | | | . 5 
Jo. 360 pl. 6. Ik a Man leales for Bears, and covenants with the Leſſce, = 
n cs pg that he ſhatl enjoy ir wichour any lawtul Interruption by the Lettor, oc be 
8 any claiming under him, and allo covenants that the Land thall re. | th 
but if a main and continue to the Leflee and his Aſſigus, of the clear yearlyVa. WW a' 
bat lue of 20 s. over all Reprizes during the Term, ann after the Leilbe 0 


Wil bad enters UPON the Leflee, and ouſts him tortioully, and takes the Profis MW Co 

entered it for ſeveral Years, [0 that it does nat continue to the Leſſee ofany MW ab 

had been Dallie, for [becauſe] the Leffor took JIrofits, he hach bratze his Co: . 6 

otherwiſe. yenant ; for though the Leſſee may have an Action for the Interruß | 

tion upon another Covenant, yet by the ſpectal Wards he hath co. 
venanted, that the Land ſhall continue to the Leilce of luch a vr 

lue, and lo the Letiee may his Action upon one Covenant or the other; hi 

and it ſhall not be intended, that the Covenant was made to the In |, 

tent to warrant the Land to be of this Value generally, and not ta th 

the Leſſee, when it ts expreſly covenanted, that it ſhall continue ts hi 

the Leflce ot this Value. Trin. 11 Car. B. R. between Cve 04 2 

Hrootsby, AdJUDged upon Demurrer per totam Curtam, except b 

Brainpſton, who doubted thereof; but there the firſt Covenant - 

Did not appear in the leading, for this was not pleaded ; but the W © 

Court, ut ſupra, delivered their Opinion as if it had been plcaded. MW 1: 

Jntratur, D. 11 Car. Rot. 265. N ; 

It was a= 7. It A. teaſes Lands to B. for Bears by Indenture, and cove: MW = 

greec ac- nants that B. ſhall enjoy the Land peaceably and quietly to his dun <; 

the ks _ Uſe, according to the Intent of the Indenture, without any lawtul . = 

of 20 H.. Impediment, Suit, Diſturbance, Ejection, Contradiction, Molck W 


12. and 46 kation, Charge, Jncumbrance, or Oental of the ſaid A. and after 
E. f. 5. that A. enters upon B. and diſturbs him in the taking of the Profits, with- 


pc = 3 out any lawful Title, but as a Treſpaſſor, this is not an Breach of | I 
15 hall enjoy it 


Leſſee, he the Covenant, becauſe it is expreſly limited that he * 

max have. Without any lawful Diſturbance ; and ſo a Diſturbance by Tort is MW 1 

Action of out of the Covenant. Mich, 11 Car. B. B. between Davie aud . e 

xa Are, per Curiam, adjudged upon a Demurrer, in an Action o“ MW . 

Fol. 430. Debt upon an Obligation, (*) the Condition thereof was for the ÞW * 

Yn of the Covenants of an Indenture. Intratur, 11 Car. n 
2 „B. Rot. 437. 


Yelv. 226. 8. If the Condition of an Obligation be to ſave the Obligee harm- 5 
Doughty leſs of and concerning the Will of J. S. and of all Legacies given by WM * 
8 4 . the ſame Will, and after he is ſued in Chancery as Adminiſtrator, and : 


dhe Court there conſtrained to pay a Legacy due by the ſame Will This a 


El. Filters Cafe adjudged. 


* reach of the Condition, though the Sutt and Decree be in a fer great 
Court of Equity. M. 10. Ja. B. R. between Dowtie and Fawne, Debate, 


<7 


pet Cutiam. 


s 
* 


| [Yountford v. Catesbp. ] 


| be approved. —S. C. cited Godb. 48.8 C. cited by Vaughan Ch. J. Vaugh. 120. and fays this 
| Caſe is not expreſoly denied in Eſſex and Tiſdale's Caſe, Hob. 3 5. 8. C. cited 2 Vent. 62. and 
| aid, that it ſeems to go upon the Words of Abſque Interruptione alicujus, and cited Cro. J. 425. Cpl. 


Condition. 


was againſt 
the Plaintiff 
upon the 


; Matter of Pleadivg. — Brownl. 117. 8. C. but is only a Tranſlation of Velv.— 2 Bulft. 19. S. C. 
3 a6judged againſt the Plaintiff on the Point of Pleading. | 1 . | 


9. Tf the Parſon allumes to the Pariſhioner, in Conſideration 


kt. that he ſhall be diſcharged ot the Tithes of the Lands, and after 
es him in the Eccletiaftical Court tor his Tithes; This Suit, tho 
he does not there compel him to pay the Tithes, is a Breach of the 
Allumpſit. M. 10 Ja, B. B. between Brown and Kiuman. ; 


10. Ak Leilee for Bears ailgos it to J. S. and after aſſigns ft to 
]. D. and covenants with J. D. that he is poſſeſſed of the Ter:n, and 


that J. D. ſhall enjoy it, and ſhall be ſaved Harmleſs of all Jncum- 
 brances done by him; the firit Aibgnmeur is not any Breach of the 
Covenant betore Entry made by J. S. nor any Diſturbance of the 
| Polletizon ot J. OD. P. 8 Ja. B. between Lamme and Sir Lewis 
J Treſbai Per Curiam. | | 


11. Tf the Leſſor covenants with his Leſſee for Bears, that it ſhall Hob. 35. in 


de lawtul tor the Leſſee peaceably &c. ro enjoy the Land, and after 5 39.8. C 
| the Leilor enters tortiouſly upon the Leſſee, and ouſts him; This ts 
| a Breach of the Covenant, tor the Intent was, that he ſhould en- pi. 15. Co- 
jop it without the Interruption of the Leſlor. D. 29 Ellz. B. R. rus's Cale, 
Core's Caſe adjuDged. So it wauld have been, tho' the Word (Peace- . | 


ed, 
Cro. 344. 


| ably) had not been within the Covenant. Dab. 49. * 20 ). 7. 12. P Kiwi 
E. 3.4 EN 3 = Jn 
| | Argument. 


ee (R a) pl. 4 S. C.“ 
r2. [So] ff the Leſſor covenants with his Leſſee, that he ſhall 3 Le a5. 


have and enjoy the Land quietly and peaceably without Eviction and | 96.5. C. 
| lnrerruption of any Perſon, and after A Str 7 4 enters by To 
| this s a Breach of the Condition, becaule t 


* vet oe 8. . 

| ition the Covenant is, That pear. —*< 
he ſhall not be interrupted in his Poſſeſſton. D. 16 El. 328. 8. & cited 

| | and 3 to 


10. Paſch. 15. Jac. B. R. Brooking v. Cham), where the Promiſe was to enjoy without the Interrup- 


tion of any Perſon, and yet held that a Title ought to be ſer forth. When a Man covenanrs, that his 
| Leſſee ſhall enjoy his Term againſt all Men, he does neither expreſsly covenant for his Enjoyment 
| gainſt tortious Acts, nor does the Law fo interpret his Covenant; ſo where the Leſſor covenanred 
| that Lellee ſhould enjoy againſt his Alligns, he does not covenant expreſoly 8 the tortious Acts, 
vor ought the Law to interpret, that he docs any more than in the otner Caſe; per Vaughan Ch. |. 


Vaugh. 123. Paſch. 21 Car. 2. C. B. in Caſe ot Hayes v. Bickerſtaffl. 


13. So if the Covenant be, that the Leſſor ſhall ſave harmleſs the Co. E 212, 


ellec, concerning the Premitles and Profits thereof to be received, b 


| againſt J. 8. Parſon of D. Tf J. S. atter ejects the Leilee without Mapes, S. C. 


Tile, the Covenant is broke. Pobart's Reports 49. cites H. 30 in 6, K. for 

| 3 | when the | 
: 2 £ | Covenant 
is to ſave them harmleſs againſt a Perſon certain, he ought to defend him againſt the Entry of that Per- 
ſon, be it by Droit or "Torr, for he is damnified if he be diſturbed, though by Wrong, as 2 E 4 18. But 
if the Covenant had been to ſave him harmleſs againſt all Perſons, there it ſhall be taken for a lawful 
Entry or Eviction; and the Words (to ſave harmleſs) amounts to more than a Warranty, for that is 
for law ful Titles; Bur here is to be intended, that J. S. had good Title, far it is alleged that he is Par- 
ſon, and this is of the Rectory, and that he entred and let it, by which it ſhall be intended he had inte- 
reſt, and it was adjudged for the Plaintiff Ow. 109. S. C. adjudged for the Plaintiftt. ———- Le. 
324 pl. 458. S. C. adjudg'd for the Plaintiff. Hob 35. in pl. 39 cites S. C as adiwiged that the 


Cvcnant was broke tor two Reaſons; one was becauſe it was to fave harmleſs for the Receipt of the 


Profits, 


153 Condition. 


— — 
— — 


* 1 
„* —— r.. — — .. 


| | | „ 
ro, and the other becauſe it was againſt a Perſon certain; both which did import that they thoy 
receive no harm by that Perſon touching the Profi. —5S, C cited Vaugh. 127, 128. by Vaughan Ch.. 


lob. 36 35. 14. [So] ik the Leſſor covenants with his Lefiee, that he ſhoult 
1.89. 0. have, occupy, and enjoy the Land dentro, and attcr a Stranger en. 


My 806. jt. ters by Torr, and ejects him, tits is not any Breach of the Cow. 
1183. Hill. hunt, lot the Law will not conttrue this Covenant to extend to tor. 


EF cg C Hou re TER 3 Hovarts Reports, T7000 
tat he End Sir William //cx, 48. adjudged. 7 
bought to few a Title in the Stranger, otherwiſe it is where it i; alleged in the Leſſor himſelf; ang 
auocher Diver ſity was taken between a Covenant implied, as in the Words of the Demiſe &c and à Gs. 
venant exprels, as thut H- ſhall fave harmleſs, and that Leſſee ſhall enjoy the Lands &c. for in the feb 
Caſe the Covenant is not broken by the Entry of a Stranger, unleſs the Entry be by Title, which z. 
mounts to an Eviction of the Term, But upon a Covenant expreſs, the Leſſor is bound to defend the 
Land agatr{t the Entry of any Man, and Judgment for the Defendant Brownl. 23. S. C. adjudged 
for the Defendant, becaule the Breach was naught. —3 Bulft. 204. S. C. ſays it was laid that he w, 
enter, ard Conatus fuit to take the Poſſeſſion, and they diſturbed him and put him our. Coke Ch. | Cai 
that this Covenant ſhall be againſt ali Men; and fo without further Debate the Court held, that here Rs 
a clear Breach of Covenant, and Judgment was entred for the Plaintiit, Roll. Rep. 39% pl 23:8.C, 
according to 3 Bulſt and Judgment accordingly for the Plaintit. — Vaugh. 120. S. C. circa by Vaughan 
Ch. J. ſays it was adjudged, that the Interruption muſt be legal or an Action of Covenant will not iy 
becauſe there is Remedy againſt the Interrupter.— But it he be bound to Warrant the Land & 
the Bond is not forfeited unleſs the Obligee be impleaded, and then the Obligor mult be ready to War. 
rant, Co. Litt. 384. a, | ; | | 


Mo. 859. pl. 15. [So] If the Leffor covenants with his Leſſce for Fears, that 

217% 5. C, Je quietly and peaceably thall enjoy the Land, wichout the umpedime: 
ny 8 3 and Diſturbance of the Leſſor ttf. any atker che Leftor exhibited a Bill 
ine Plain. in Chancery agatnft the Leſice, ſuppoſing this Leate was made in 'I ut 
ritt, becauſe for certain Purpotes, blit there it 1s Decreed againit the Lefſor ; this i5 
it was Suit not any "Breach of the Covenant, vecatiſe the Chancery hach nothiug 
in Equity, to do to meddle with the Poitettion, hit only with the J9crſon, and 


and uot at i i ; oy 1 | | 
{mn this Sutt ſtands with the Covenant, ſcilicet, the Truit. Tr. 12 Jac, 
Law between %) aud Shute ddjud ges. be 
Browul. 23. | 1 ö 
S. C. adiudged for the Defendant.— Raym. 371. S. C cited by Raymond J. Arg. and ſays, that by the 
Record itſelt in Wirch's Entries, 116. it appears that Judgment was given for the Plaintiff, and 
Winch was one of the Judges that gave the ſudgment, for this was 11 Jac. and he was made Jucge 
9 Jac. and ſo he ſhould know better than any of thoſe who report the Caſe, none of which then at- 
tended the Court of C. B. but Brownlow ; and this Judgment is entred not in his, but in Waller 


Office. | 


2 Brownl. 16. If a Man deviſes Lands upon Condition, that if he does not 
af err permir the Executors of F. to take the Goods that then Were in the 
Miller v. Dolle, the Eſtate ſhould be void cc. A Denial by Parol ts not any 

Francis, Breach ot the JIrovilo ; but it ought to be an Act done, as the thur- 
5. C. adjudg- ting the Door againſt the Executors, or laying his Hands upon them ti 
ow... them, or ſuch like Acts, fo that by reaſon of any ſuch Act he 
„Fol. 431. DID not () permit them to take or carry rhe ſame Gooos according 


75 to the Provilo. Co. 8. Francis 91. reſolved. 
$1 190. ©. 5 _— e | 

11 W. 3. C. B. all the Court were of Opinion, that the principal Caſe of Francis is good Law, bit 
it was cited there on the Point of Notice. | | + | | 


17. If A. and B. are Executors of C. who mag a Frecman of Lott 
don, and A. upon the Marriage of CE. the Danghter of C. cove- 
nants with F. wha is to marry with E. chat it jhould be lawful for 
the atorefaid F. from Time to Time after the Marriage aforeſaid, to ſc 
and inquire into all ſuch Accounts as ihould concern the Eſtate of C. 
the Teſtator, by which he may ſee what Money became due to be 
paid to E. In this Cale, if B. the other Executor hath any Ac- 


counts which concern the ſaid Eſtate of the Teſtator, and F. require 


TORS: Rc pot . 
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— — 


— 


Condition 
* E A and B. to fee and ſearch the ſaid Accounts, and B. reſuſes tg permit 
„„ hn te go it, but 4. lays Ze docs not deny to do it, pet A. hath 

© brave the Cavenant, tor bp this Covenant he hath undertaken tor 
al WW . and all other Strangers, who have any fuch Accounts, that 
en. WW (lc will permit F. to lee and ſcarch for the Caule aforeſaid, by 
Force of the Words of the Covenant, chat it thould be Jawtul tor the 
- zorclaid F. Pull. 8 Car, B. B. between Roberts and Willamet dd- 
% judged per Curtain, upon Demurrer. Intratur Mich. 8 Car. Rot. 


e — 


TW. A in 1h; 
mn 18. Feoffient to his Son and Heir apparent is no Altenation within the 
GW Condition. Arg. 2. Le. 82. in pl. 110. cites 46 E. 3. DE: 

ir ” 19. It a Parſon makes a Leaſe tor Years, and then re/igns, it is a Breach 
14 | | 


+. ol Covenant, Hob. 35. pl. 39. in Cale of Tiſdale v. Eſſex cites 12 

ged 1 H. 4 3. | | 

«SW 20. Debt againſt Executors upon Obligation with Condition that f 
us WW the Te/taror of the Deſend auts aid his Endeavour to collect 101. Rent for 
"0 W the until of his Sar of D. and to render Account of it next Whit- 

n ont; de, and of this make Gree to the Plaintiff, that then &c. and ſaid 

ty, lat the Zeft ator did his Endeavorr to collect the Rent, and that the Teſta- 

„or died ſuch a Day before I hitſontide &c. and ihe Plaintiff ſaid that he 

did not do his Endeavour 3 and ſo ſee that this ſuffices tor all, tor if he 

cannot receive it, he cannot render .\ccount thereof, nor pay the Ar- 

E rears. Br. Conditions, pl 92. cites 38 UI. 6. 2.3. Re. 


Jat | 21. Condition of a Leafe was, thar 1t he alien to any Perſon during And tho he 
eat his Life, the Leffor may enter; Leſſee deviſes it to another, this does 3 ” 
Li not take Eilect in his Lite, but has an Inception in his Lite. Per Dod. wen 1 
Roll R. 214. cites D. 45. b. 31 H. 8. [pl. 3. Parry v. Harberr, and it accepted it 
15 ſeem'd ro brook and Hales, Matter ot the Rolls, that it was a For- only as Ex- 
ing teitute.] 3 | | | ee, and 
1 ; < | not as De- 
0 viſees, yet it was held a Breach, becauſe he did what he could to have deviſed the Land. 3 Le. 67. 
al, Fl. 100, Hill. 19 Eliz. C. B. Anon— 4 Le. 5. pl. 20. Parry v. Herbert. S. C. in totidem Verbis. 


& 22. Condition that he, his Executors, or Aſſigns, ſhall not alien without Cro. E 26. 
© Conſent of Leſſor. B. died inteſtate, his Adminiſtrator alien'd without = . 
Leave; Per Periam J. the Adminiſtrator is not within the Penalty, for edjudg'd 3 
de is not in merely by the Party, but by the Ordinary; and Per Mead that the 
and Periam J. if a Leaſe for Years upon ſuch a Condition be extended Condition 


© {pon a Reconnizance, tis not an Alienation againſt the Condition; Bur it #* broke, 


_ eme Leſſee tor Years on ſuch Condition rakes Husband, and dies, the e dag 
the TFlusband is within the Danger of the Condition, for he is Atlignee. If is an Af 


the King grant to a Subject Bona & Catalla telonum, and Letlee for ſignee in 


I 1 5 ; 
07 | Years on ſuch a Condition is ouz/aw'd, upon which the Patentee enters; Low; SO 
to Now per Periam J. the Patentes is not bound by the Condition, but 5 1% 
e? Mead J. contra, for the Condition thall go with the Land. Le. 3. pl. 6. Smalpiece v. 
Mich. 25 & 26 Eliz. C. B. Moor v. Farrand. Evans. S. C. 
ng 5 | | oY | ; | 5 held ac- 
cordingly by 3 Juſtices, but the other e contra. 
but 8 5 BE Pe . 
23. Donee on Condition not to alien has Iſſue 2 Daughters ; one /evies a Cro, 5 35. 
F * tur Conuſance &c. Come ceo to the other, Adjudged a Forteiture. H Fe. 
on: 292. pl. 400. Mich. 26 & 27 Eliz. B. R. Anon. vichin. S. C. 
ve- a | | | ; the Daugh- 
f ders had Iſſue 2 Sons and dic, and one of the Sons diſcontinues the Land; and held a Breach of the 
2 Condition. | | 5 on | 
5 24. Leaſe for 60 Near, and ſo from 60 to 60 without Rent, amounts oy 
— 0 * Alienation, 2 Le. 82. pl. 110. Mich. 29 Eliz. B. R. Large's 5 ( 
. 5 pl 1 | The Word 
res os 
— 5 Alination, 


q by conditional Eſtates among Subjects extends not to a Leaſe for 21 Years or a Liſe; for the Term grant- 
aA ordinary and reaſonable as fome think. Jenk. 275. pl 97. Br | | 


3 | 


not be taken ſo ſtrictly, that it ſhall be according to the precite Words, and it the Meaning be broken 
it is a Breach of the Condition, and Judgment accordingly.—Gouldsb. 184. pl. 142. Cole v. Taunton, 


62, Dl. 7. 
55 pſa 


on his Death, and ſo the Iſſue is not prejudiced ; and it was not the In- 
tent of the Deviſor to reſtrain A. to make a Leaſe which ſhould detet- 
mine by his Death, becauſe it could not prejudice the Iſſue, which wi 
what the De viſor was taking Care of; belides, if he had annexed 1 

| | | | | ES | exprels 


F . . | f 
Condition. ; 
25. A. was bound not to alien ſuch a Munor. Alienation of one 4 exP! 
Parcel of ir, is a Breach, Arg. 2 Le. 83. pl. 110. Mich. 29 Eliz. la f jut! 
a 1 5 | . eco 
Large's Caſe. 18 
3 Le. 183. 26. Entring into a Statute to the Value of the Land may be conftruq WE N 
8. C. Alienation within the Intent of a Will. Per tot. Cur. 2 Le. 83. pl, f | 
110. Mich. 29 Eliz. B. R. in Large's Caſe. I 
Cro E. zzi. 27. A Leaſe was made for Years, upon Condition 20% to deviſe (d. dhe 
pl.. Berry niſe] the Land, or aſſign over his Term, and by his Will he deviſe4 ;. 1 
8. 5 3 1 Fenner and Clench held clearly, that the Condition was bro: I ey 
the Condi- ken; for by this Deviſe the Term is diſpoſed by his Gift, which isn N 
tion tio be, Alienation, and is as ſtrong as any other Alienation. But Popham del. porn 
_ 5 Ms vered no Opinion. Cro. E. 330. pl. 6. Trin. 36 Eliz. B. R. Barry, WW .. 5 
tors or Af. Stanton. 5 1 
ſignees, de- | | : | 4 
miſe the Lands more than from Year to Year, then the Leaſe to be void ; and he deviſed it to his So I. 
who entered by Aſſent of the Executor, and all the Juſtices held it a Breach; for a Condition asl J. 2 
S. C. held a Breach — Ov. 14, 15. Taunton's Caſe, S. C. reſolved, that Ripore Juris this is a Breich 4 2 
et it was ſaid that it was very hard, according to Equity, thut the Eſtate ſhould be loſt ; for he intend. Joi 
ed by his Will to prefer his youngeſt Son to whom he deviſed ir, andnot ro break the Condition, ani Cad 
did not think that it was any Breach of it, and for this Cauſe fume Doubt was made of the Caſe; by 
afrerwards Judgment was given as aforeſaid. . Poph. 106. S. C. adjudg'd per tot. Cur. — 8. P. by 5 
Rhodes J. Gouldsb. 49. in pl. 10.— 8. C. cited D. 45. b. Marg. pl. 3. | | 
D 152. a 28. Debt upon Obligation for Performance of Covenants, one wa, 8 : 
ary Ao that the Leſſee, his Executors or Aſſigns, nor any other who {hall have th B. 
3 N15 Anon. Eſtate, or Intereſt in the Term, or any Part thereof, hall not alien their E tn: 
8. P. and ſtate without Licence of the Leſſor, but only to his Wife or Children; Th 04 
3 Jultices Leſſee deviſeth it to his Wife, and makes her Executrix, «ho eaters as It | Le 
wing "Fog  gatee, and takes Husband, and they alien the Eſtate. It was the Opinion I. 
„ Juſtices the Covenant was broken, for the Wile is reſtrained trom no 
not deter- altening by expreſs Words, for it extends to the Leſſee and his Aſſigns, ne 
mined by and ſhe 1s Aſſignee.; But Walmſley doubted, becauſe ſhe is not within v. 
8 the Words, tor the cannot alien to herſelf. Cro. E. 557. pl. 24. Paſch, {WF to! 
ad 8 5: 42 Eliz. C. B. Thornhill v. King. 8 5 
Leſſee's N 3 . ö . 8 aj 
Executors to one of his Sons, and ſo he could not grant it over without Licence; but Stamford and w! 
Catlin held that he might, for that the Reſtraint was determin'd. S. C. cited 4 Rep. 120. B. by th 
the Reporter, who ſeems to approve of the Opinion of Stamford and Catlin as Law. | 10 
29. Leſſee for Vears upon Condition that if he demiſed the Premiſis 2 
or any Part thereof, for more than one Year, then the Leſſor c. might th 
enter; he did not leaſe it, but be deviſed it to his go; this was held 3 W 
Breach of the Condition. Gouldsb. 184. pl. 142. Hill. 43 Eliz. and 0! 
ſays that the Caſe of 31 H. 8. 45. rules the Law in this Caſe; fora 10 
Deviſe is taken for a Breach of the Condition, and cites 2 H. 8. 10. but | 
the Reporter adds a Quære if he might not have ſuffer'd it to come to te 
his Son as Executor. | 1555 N x 
S. P. held zo. Deviſe to A. in Tail provided not to alien other:iſe than to leaf F 
accordingly for the Term of any Number of Vears as may be determinable upon the i 
by Done Death of three or fewer Perſons &c. and in Caſe of Alienation the Re. \ 
ley, but mainder over to B. A. made a Leaſe for 1000 Years to J. S. who never c 
Warburton entred; Per omnes J. præter Warburton J. this is no Alienation with- 0 
e contra. in the Proviſo on which an Eſtate may ariſe to B. becauſe A. who made t 
Cro. J. 61, this Leaſe was but Tenant in Tail, and then the Leaſe is determinable I 


Condition. 


S , nn 
1 n 


e ee eee 


* expreſs Condition, that the Tenant in Tail ſhould not make an Eſtate 
* during his own Lite, it would be a void Condition; But Warburton J. 
. in 


ecobtra. Mo. 172. pl. 1067. Trin. 2 Jac. C. B. Lovice v. Goddard. 

21. A. makes Leaſe tor Years to B. Leſſee gives Bond not to alien the 
ſaid Term, and in the Leaſe is a Condition not to aſſign the Leaſe without 
© ſent of Leſſor 3 the Letlor gives him Licence by Deed, and upon this 
© the Letlee 4s; the Bond is forfeited. Jenk. 120. pl. 41. 


88 25.5 that "x N D * 5 * a 4 T O 
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7 332. A Manor was granted on Condition not to alien any Part by 
14 u bich it ſhould not immediately revert; a Grant of a Copyhold was not 


E within it; per Coke Ch. J. Roll R. 203. in pl. 4. Trin. 13 Jac. B. R. 

E cites D. 17. El. | | . 1 Oe | 

E 433. Jointenants upon Condition not to alien, and one releaſes to the S. C. cited by 
© other, tis no Breach ot the Condition; per Hitcham Serjeant, Win. Raymond 

z Paich, 19 Jac. in Cale of Wale and Pretty. SO ED J. Raym. 


| | * 3. as ſaid 
* : 1. and Hitcham, that it makes no Degree for Releſſce is in by Leſſor, and cited Co. Litt. 3 
oken I | Y : . | 
—— 34. Committing 75 reaſon is no Breach of a Condition not to alien; per But per Ho- 
. [ones J. Jo. 20. Hill. 20 Jac. cites 7 El. D. 243. Lord Arundel's 3 _ 7 

© 4 , „ | rg. orfei- 
and 4 Caſe, | ture for Fe- 
* a 5 3 8 lony or 
?, by Treaſon is an Alienatiation as well as Feoffment. Jo. So. Paſch. 1 Car. in Cam. Scacc. 


35. Condition that if A. obſerve, fulfil and accompliſh the Jaſt Will of 


Was, ; 

th B. and thall content and pay all Bequeſfs and Legacies according to the In- 
Et and true Meaning of the ſaid laſt Will. B. was ſeiſed of Lands in 
7 I Capite, and deviſed them by his laſt Will to C. in Fee, and gives diverſe 


| Legacies, and makes D. his Executor, and dies. A. (who was Heir at 
| Law) enters into the third Part of the Land. Per three Juſtices this was 


nion a . | 

rom MW noForteiture, but Per rwoJuſtices it was a Forfeiture; but they made a ge- 
ons, T nera! Certificate to Chancery, that by the Opinion of the _— Part it 
thin WW was no Forteiture, and ſo it was decreed. Jo. 265. Trin. 8 Car. Eger- 


ton v. Egerton. „% | . N 
356. It was ſaid, that if Leſſee for Years covenants with the Leſſor not to 
| afizn over his Term without the Leſſor's Conſent in Writing, and atterwards 
| without ſuch Conſent deviſes the Term to |. S. this is not a Breach of 
| the Covenant; for a Deviſe is not a Leate. Sty. 483. Trin. 1655. in 
| Caſe of Fox v. Swann. Es 
| 37. Bond Conditioned to perform Covenants, whereof one was 70 
| repay Money, if the Defendant or others ſhould ſue or trouble, charge or vex 
the Plaintiff' as Adminiſtrator ; adjudged, that a Suit in Equity is a Suit 
| within the Condition, and that whether the Suit be for the ſame Money 
or not, ſo it be againſt him as Adminiſtrator. 2 Keb. 288. pl. 63. Mich. 
19 Car. 2 B. R. Aſliton v. Martyn. 5 „„ 
38. Debt on Bond to pay ſuch Coſts as ſhould be ſcated by two Arbitra- 
tors by them choſen. Detendanr pleads, that none were ſtated. Plain- 
tiff replies, that Defendant brought not in his Bill. Defendant demurred ; 
For though if the Defendant were the Cauſe that no Award was made, 
it was as much a Forfeiture of his Bond as not to perform it would be; 
vet here there was a Precedent Act of the Plaintiff's neceſſary viz. to 


ver chuſe an Arbitrator, which he ought to have ſhewn betore any Faulr 
ith- could be aſſi gned in the Defendant in not bringing in of his Bill, and to 
ade this the Court did incline ; ſed adjornatur, Vent. 71. Paſch. 22 Car. 
= B. R. Bald way v. Ouſton. N . 


3 (U a. 2) 
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U. 4 2) For quiet Enjoyment. See (U. a) pl. 6. Ce, 


The War- I. LMM recovers in Dower againſt Leſſee, Afterwards Leſſee leaſy 
ranty extends over, and covenants Habend c. Pacifice gaudend” c. ani that þ; 
__ to Acts hag done no Alt to impeach Ec. but that the A(Jignee might quietly hade & 

dee be, the Premiſſes &c. without any Diſturbance &c. of him, or of any oth 


be done b | ; | p 
| a Nefers Perſon, and gave Bond for Performance. Reſolved che Words (hy 


dant. Mo. that) depend on the precedent Matter, and have Relation to the Worg, 


ver 164. (that the Leſſee had not done any Act) and ate not abſolute W ords, and 


Dal. 58. of: Judgment tor Detendant. D. 240. pl. 44 Trin. J Eliz. Broughtan y, 
8. 8. C. ad- Conway. | | | 
Judg'd ac- 5 SE | | | | 
cordingly. Tenant pur auter Vie leaſed for 21 Vears, and covenanted, that he had not done any 
Act, bur that the Leſſee may enjoy it during the Term. Cefty que Vie died within the 21 Years, Ad. 
judg'd that Covenant does not lie; For the Word (But) refers the ſubſequent Words to the precedent 
Words. D. 240. Marg. pl. 43. cites 40 Eliz. B. R. Peel v. Jervies. 


2. A Parſon leaſed his Rectory tor 3 Years, and covenanted that Leſſee 
ſpall have and enjoy it during the ſaid Term without Expulſion, or a 
Thing done or to be done by the Leſſor, and gave Bond to pet ſorm the ſaid 
Covenant ; Atterwards, for not reading of the Articles, he was deprived 

'pſo facto by the Statute of 13 Elis. The Patron preſented another, ub 
being inducted oe the Leſſee, It was the Opinion of all the Jultices, 
that this Matter is not any Cauſe of Action, for the Leſſee was not 
ouſted by any Act done by the Letfor, but rather for Mafeaſance, and 
ſo out of the Compaſs of the Covenant; As it a Man be bound that he 
ſhall not do any Waſte, permithve Waſte is not within the Danger df 
it, 4 Le. 38, 39. pl. 104. Paſch. 19 Eliz. C. B. Anon. 
3. Condition that B. ſhall exjoy a Leaſe of Bl. Acre immediately afir 
bis Death, the Land being ſown ; the Execators of A. take the Corn. lt 
was held that it is no Forteiture, becauſe by Law the Corn belongs to 
them. 4 Le. 1. pl. 1. Hill. 20 Eliz. Launton's Caſe, | 
S. C. cited 4. The Leſſor covenanted, that the Leſſee ſhould enjoy without any lau- 
by Raymond 7 Eviction. Afterwards, upon a Suit in Chancery by a Stranger 4 
| Raym. . | 4 Þ O 

2. „ gainſt rhe Leſſor for the Land demiſed, the Chancellor made a Da 
3715372. a | | 
lays, that againſt the Leſſor, and that the Stranger ſhould have the Land; Lord Dyer 

the Lefles held, that the Decree was not any Evittion ; tor although in Conlcience 
Fould not be it be right, that the ſaid Stranger have the Poſſeſſion, yet that is not by 
diſturbed by _ + a . wy 1 
chat Suit a- reaſon of any Right in the Stranger, paramount the Title of the Leflor, 
ainſt the 3 Le. 71. pl. 109. Hill. 20 Eliz. C. B. Anon. n | 
Leſſor, and 5 3 
he took it, that ſuch a Suit is not a Breach of Covenant againſt Incumbrances, becauſe a Decree isno 
Incumbrauce upon the Land, but a Moleſtation to the Perſon ; and the Law takes Notice of Suits in 
Chancery, for a Forbearance to ſue in Chancery is a good Conſideration to ground an Aſſumpſit, and 
olf this Opinion were the other 3 Judges, ——— The Cale was, viz.. In Aſſumpfit &c. the Plaintiff de- 
clared of a Diſcourſe between him and Defendant concerning a Portion of Tithes in B. and concerning 3 
Verdict againſt one H. T. for 181. obtained by the Plaintiff for the Tithes of B. Mead, and that the 
Defendant, in Conſideration the Plaintiff would at his Requeſt acquit the ſaid H. T from the ſaid 181 
cc. and all Arrears of Tithes & did pramiſe to allow the Tithe Hay of B. to be the Right of the Plaintif, 
at belonging to the ſaid Portion of Tithes, and that the Plaintitt from thenceforth ſhould quietly receiv 
the ſame without Interruption, and aſſigned a Breach, that the Defendant did not permit him to receive 
the Tithes of B. without any Interruption, but in ſuch a Term did proſecute two Swits in the Exchequt! 
againſt him, ad damnum &c. The Plaintiff had a Verdict and Judgment, and upon a Writ of Errot 
brought, the e ef was, Whether a Suit in the Court of Equity is ſuch a Breach of this Agrecme!!, 
as the Common Law can take Notice of it? All the Judges held that it was; for the Law takes Notice 
of ſuch Suits, Raym. 370. Trin. 32 Car. 2. B. R. Hunt v. Danvers, | 
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| 
4 5. B. granted the next Avoidance to T. and gave Bond to T. that he 20 4 
i Holl eajoy the ſaid Preſentment without any Diſturbaute or Claim of the ſaid i 
J.. releaſed to B. his Intereſts in the ſaid Advowſon. The Church bi- | 


Ry 


. 

* 

* 
| 


Z came void, B. offered to join with Z. in e to the Avoidance. It 

was held, that the Obligation was forfeited, although that B. had a 

puiſne Title to it after the Obligation was entered into. 4 Le. 18. pl. 

62. Mich. 26 Eliz. C. B. Bluer's Cale. 1 

6 Condition to permit the Plaintiff gnietly to take, reap, and carry away Godb. 22. 

$ Corn. Coming on the Land with Staves, and forbidding him to reap 4 0" I 

FE was adjudg'd a Breach. And. 137, pl. 188. Mich, 26 & 27 Eliz. Burr . 
y v. Higgs. : 1 | Re and ſeems to 
; - | be S. C.— 


8. C. cited by Ray mond J. Arg. Ray m. 571. Trin. 32 Car. 2. B. R. 


7. B. ſold Lands to P. and covenanted that B. and his Heirs ſhould 
quietly enjoy the Lands without any Interrup- ion; atterwards ſome 
( ontrovenſies ariſing concerning the Title, they ſubmitted to the Award of Sir 
. C. who awarded that P. and his Heirs ſhould quietly enjoy the Lands 
in tam amplo Modo, as the ſame were conveyed to him, and the Truth was, 
that at the Time of the Executing the ſaid Conveyance, the Vendor ſtood 
bound to M. tn a Recognizance of 6001. who after the Conveyance ſued 
ont an Elegit, and took the Moiety of the Lands in Execution; and in an 
Action ot Debt brought by the Plaintiff, tor Non- performance of this 
Award, it was argued that the Lands paſſed with the Charge, and 
when B. covenanted that P. ſhould quietly enjoy, that Covenant is a 
collateral Security, and the Award that he ſhould enjoy in tam amplo 
Modo as the Lands were convey'd to him, give him no new Title, for 
they are not Words of Aſſurance, for the Aſſurance conſiſts in the le- 
gal Words of paſſing an Eſtate, viz. Dedi, Conceſſi, &c. and in the 
Limitation of the Eſtate, and not in the Words of the Covenant. And 
it does not appear that there was any Interruption of the Vendee, be- 
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cauſe the Execution by Elepit was illegal; for it appears that M. ſued it 
buy Elegit 4 Years after the Fudgment in the Sci. Fa. whereas he ſhould 
blame brought a new dci. Fa. and the Sheriff ſhould return, that the Cog- 
> niſor, atter the Recognizance had infeoffed the Vendee, and upon that 

© Return the Cogniſee ſhould have a Sci. Fa. againſt the Feoffee. And the 
Court was clear of Opinion againſt the Plaintiff. 1 Leon. 20. pl. 34. 
- WW Palch. 27 Eliz. B. R. Allington v. Bates. | | | 5 
38. Debt on a Bond; conditioned 70 ſuffer the Plaintiff *s Tenants to eu- 
' WW j ſuch a Common; The Detendant pleaded Conditions performed , the 
Plaintiff replied that he did not ſuffer A. B. his Tenant to enjoy &c. abſque 
7 = bo, that he had performed the Condition; The Court held this Traverſe 
I; tor*ris no more than he had pleaded before (viz.) that he did not 

3 * the Tenants to enjoy. Goldsb. 62. pl. 21. Trin. 29 Eliz. Gawen | 

v. White. : e 3 
9. K. /caſed Lands to H. for Years. H. by Will deviſed the Uſe and Oc- And. 162. 
1 © cnpation of the ſaid Land to his Wite ſo long as ſhe continues a Widcw, and l. 207. 
, © 2f ſhe died or married that his Son ſhall have it; H. dies. K. by Teo ment f r | 
G = conveys the Land to the Wife, and covenants, that from thence it ſhall be S. C. ad- =D 
car cxonerate de omnibus pricribus Barganiis, Titulis Furibus, & aliis judged that 
1 E Oneritus guibuſcungue. The Wife marries and the Son enters. This is a the Land p 
; Beach, and the whole Court agreed, that the Land at the Time of the Se 1 


; Feoflnient was not diſcharged of all tormer Rights, Titles and Charges, the Leate 
a and therefore judgment was given tor the Plaintift. Le. 92. pl. 120. by the ta- 


Mich. > i]; | In v. Ri. king of the 
» i 29 & zo Eliz. Hamington v. Rider. Fehn 


and that it was the Intent, that ſhe ſhou!d hold the Land diſcharged, which now upon the Nlatter the 

doe hot; but by the Marriage the Land becomes charged with the Leaſe, — Ow. 6. Haverington's 

Cate, 8. C. and adjudged, that no Act which the Wife can do in purchaſing the Inheritance by which 
| | 5 3 5 OE the 


1 


164 Condition. 


the Term is exinct, Mall bar the Poſſibility which the Son had to come upon her Marriage ; ang that 
this Poſſibility of the Son to have the Reſidue of the Term, which at the Time of the Feoffment Wis 
but dormant ſhall be accounted a former Charge and before the Covenant, becauſe of the Will whic! 
was before the Covenant, and ſhall awake and have Relation before the Marriage. — Gouldsb my 
pl. 17. S. C. adjornatur. Ioid 65. pl. 7. S. C. and the whole Court agreed, that it was an Incumb“. 
rance and not diſcharged, and therefore gave Judgment for the Plaintiff—— No. 249. pl. 393. Mich 
29. Eliz. Anon. but ſeems to be 8. C. only ſtates it, that the Wife after her Purchaſe ſold it again 2nd 
that ſhe then covenanted that the Land was diſcharged of all former Incumberances, and gave Bong fo 
© Performance of Covenants, and died, and the Son claimed the Term; and it was adjudged in Dcwwe 
| the Bord, that the Poſſibility in the Son was a Forfeiture of the Wife's Bond, becauſe ir was an 0 
cumbrance——10 Rep. 52. a. b. S. C. cited by the Ch. J. as adjudged. S. C. cited 2 Sid. 16%. a 


, 
— — 
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10. Debt upon Obligation by F. againſt G. the Condition was, that if the 
Obligee may enjoy certain Tithes demiſedto him by the Detendant durins 
his Term, againſt all Perſons, paying yearly the Rent of 31. that then &c 
to which the Defendant ſaid, that the Plaintiff did not pay the ſaid Rent 
&c. Beaumont Serjeant moved that the Plea is not good, bur he ought 
to ſay that the Plaintiff enjoy'd the Tiches until ſuch a Feaſt, at which 
Time ſuch Rent was due, which Rent he did not pay, for which &c. 
Quod Curia conceſſit. 4 Le. 94. pl. 193. Mich. 33 Eliz. C. B. Foles 
v. Griffin. 1 
S. C. cited 11. In Debt on Bond conditioned to perform Covenants in a Leaſe 
Freem Rep. whereof one was, that Leſſee ſhould enjoy ſuch Lands let to him quietly FR 


4% _—_ Without Interruption, and ſhews that the Defendant, 20 March, 30 Elis. 
To” and had diſturbed him; the Defendant ſaid that in the Indenture was a Pre. 


ſays, that by viſo, that if he pay 101. 31 March, 3o Eliz. then the Indenture and all 


the Words fſerein contain d ſbould be void, and ſaid he paid the 101. at the Day. It 
dot 3 was adjudged tor the Plaintiff; for by the Covenant broken beſore the 


void) there Condition performed the Obligation was forfeited, and it is not mate- 
would be rial that the Covenants become void belore the Action brought. © Cro. 
nothing for E. 244. pl. 2. Mich. 33 and 34 Eliz. B. R. Hill v. Pilkington. 


the Plain- | 

tiff to ground his Action upon A Parfon made a Leaſe for Years, in which were divers Cove- 
nants, and afterwards he became Non roſident, whereby the Indenture became void, yet he might main- 
tain an Action of Covenant for a Covenant broken before his Non-Reſidency. Cro. E. 245. Cites 


Bylowe's Caſe. 


12. But Wray Taid, if the Proviſo had been that upon the Payment i 


the 101. as well the Obligation as the Indentire ſhould be void, it had 
peradventure been otherwiſe ; tor then the Bond was void before the 
Action brought. Cro. E. 244. pl. 2. Mich. 33 & 34 Eliz. B. R. Hil 

v. Pilkington. „ 5 A 
Cro. E. 313. 13. A. made a Leaſe to B. of Land tor Years, and the Leſſee gave 
2 4 d. "oy Bond to pay MH. NM. 20 l. for 17 Years, it M. N. ſhould fo long live, and 
el if he ſball or may occupy or enjoy the lame, and then the Leſſee ſurrender'd 
lateral, and fe Leaſe, and retuſed to make any turther Payment of the Annuity. A, 
B might being dead, his Executor brought Debt on the Bond, and Judgment 
have enjoy'd yas tor the Plaintiff; for this Payment is a Thing collateral. Ow 104. 


1 de Prin. 35 Eliz. Ford v. Holborrow. 


Mo. 50. | 85 | . | | | | 78 5 
pl. $15. S.C judges accordingly.———Poph. 39 Forth v. Holborough, S. C. adjudged for the 
Plaintiff; Bur if any had defeated the ſaid Term by a lawful Entry, by a Title Paramount, the Obligation 
had not been forfeited for any Default of Payment after ſuch Entry; Per Popham. But Popham 
ſaid, that if the Condition had been, that if B or his Aſſignees, or thoſe which ſhould occupy the 
Lands, ſhould pay the 201. and after B. had ſurrendered to A. and A, did nor pay, the Obligation had 
been forfeited ; for in ſuch Caſe A. was the Party who was to pay it, and he ſhould not tak: the Ad- 
vantage of the Non-payment. Cro. E. 313. in S. C. EC EE 


4 Rep. 80. 


6 14. Debt upon Obligation to perform Covenants of a Leaſe, whereby 
5 OKCS S. 


Caſe S. C. the Detendant had /eaſcd to the Plaintiſf a Houſe by the Words Demiſe and. 


and reſoly's @rant, and covenanted that the Leſſee ſhould enjoy it without Evittion, . 
that the Af. Him or any by his Precurement. The Leſſee aſſigned over his Term. S. 4 


nes Ball Stranger entred upon the Affrgnee, and leaſed it to D. The Afftence re-el- 
have Co- Nt | | Wl 
— | 2 


Lo \ 


* gw 2 


. tred, whereupon D. brought Ejectmenc againſt the Aſſignee, and reco- venant on 
rer by Verdict, Popham inclined that this Covenant in Law, upon the Cove. 
che Words Demiſe and Grant, is taken away by the expreſs Covenant, Law, by the 
bat che other juſtices deliver'd no Opinion as to that; but they all held Words De- 
(he Breach ill, tor u averring that &. entred upon good Title, tor other- miſe, Grant, 


E ingly ; bur the Platntict had leave to diſcontinue, Cro. E. 674. pl. 2, nantin Law | 
Trin. 41 Eliz. B. R. Nokes v. James. 18 


. forfeited, it being to perform all Covenants, Grants &c. which extend as well to Covenants in Law as 


ch the expre's Covenant, and that it was lately ſo adjudged in the ſame Court in Hamond's Caſe.— 


Ort. Lev. 57. 


ether Perſon. In Debt on Bond for Pertormance of Covenants the Plain- 
| itt tor Breach aſhgned the Entry of a Stranger who had no Right, and 


pleaded, that after the Time the Plainiff ſaid that he forbad the Tenant. 
io pay the Rent to the Plaintiff. Brownl. $1. Trin. 9 Jac. Witchcot 


| ſpould enjoy his Land during the Leaſe without Evict ion; the Breach was ſac Bl. R. 
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nant in 


wiſe chere is no Caule of Action; and tho' it be pleaded that D. reco- BT 2 | 
ver'd by Verdict, yet that is not material, for it may be upon falſe Ver- tn ah 


dict and without I itle, and reſolved that Judgment be entred accord- this Cove. 


the Obliga- 
tion was 


to Covenants in Deed ; And further, that the ſaid expreſs Covenant qualifies the Generality of the Co- 
verant in Law, and reſtrains it by the mutual Conſent of both Parties that it ſhall not extend further 


S. C cited by Vaughan. Ch. J. Vaugh. 126. ——S8. C. cited Arg. 5 Mod. 37.—8. C. cited Per 


15. Leſſor covenanted that Leſſee for Years might or Soul, peaceably, 
quietly and lawfuily enjoy the Premiſſes, without Interruption of him or any 


tae Opinion of Coke and the Court was clearly for the Plaintiff, D. 
328. a. Marg. pl. 8. cites Trin. 4 Jac. C. B. Op 3 

16. Debt was brought upon an Obligation zo perform the Covenants 
contained in an Indenture; the Covenant was for quiet enjoying without 
Lit, Trouble, Interruption, & c. The Plaintiff aſſigned his Breach, that 
he forbad his Tenant to pay his Rent; This was held by the Court to 
be no Breach, unleſs there were ſome other Act, and the Detendant 


and Lineſey v. Nine. LI Fs TH 
17. It Leſſee tor Years rendring Rent, with a Condition of Re-entry 
for Non-payment of the Rent, leaſes Part for a leſs Term under a leſs Rent, 
and covenants that his Leſſee ſhall enjoy without Impeachment of him, or of 
any other occa/roned by his Impediment, Means, Procurement, or Conſent, 
and after he neglec#s to pay his Rent, upon which the irt Leſſor enters &C. 
This is a Breach, adjudg'd per, tor. Cur, clearly. 1 Bulit. 182, 183. 
Paſch. 10 Jac. Stephenſon v. Powel. 3 
18. Debt upon an Obligation, condition'd that where the Plaintiff'* Cro J. 
had a Leaſe for Years from his Leſſor of certain Land, that the Leſſee +7 bly 
aleged in the Replication 12 Recovery of this Land by A. by Verdict, and Kirby v. 
Won a goed Title ; Ihe Iſſue was, that the Recovery was by Covin, and it Lanſaker, 
is found tor the Plaintiff; he had Judgment, which was reverſed in the 8. © a<cor- 
| | 9 | ' 
E 9 : . . . . dingly. The 
xchequer Chamber; tor A. might recover this Land by Verdict with- Reporter 
our Covin, under a Title derived from the Plaintiff himſelf * [after adds a Note, 
the Obligation made] therefore the Plaintiff ought to ſhew that A. had that this Ex- 
an elder Title to [before] the ſaid Leaſe made to the Plaintiff. Jenk. 3 40. (P09 V9 
pl. . 3 5 | | | B. R. after 
| | 1 the Verdict 
before Judgment, and diſallowed becauſe the Verdict had made it good. In Covenant by Aſlſignee 
of Aſſignee of Lands exchanged the Breach aſſig ned was, that a Stranger, haben, Jus * Titulum, did 
enter Kc. After Verdict it was now moved, that the Plaintiff had not ſhewed a ſufficient Breach ; 
tor he ſets forth the Entry of a Strapger habens Jus & Titulum, but doth not ſhew what Title, and it 
na le e had a Title under the Plaintiff himſelf, after the Exchange made; and to prove this, the Caſe of 
Kirby and Hantaker was cited in point, and of that Opinion was all the Court. 3 Mod. 135, Trin. 3 
Jae. 2, B. K. Moſle v. Archer. | | £ 


19. Covenant ; P. the Husband of the Defendant was poſſeſſed of a Leaſe 
df a Farm called N. for ſuch a Term, and covenanted that the Rant i 
| | Uu ä | an; 


Allen. 
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ton, but Doderidge e contra. 


21. A. granted to H. the preſentation to the Church of D. and gare 


Bond, that if from Time to Time he (ball make good the ſaid Grant frm 


all Incumbrances made or to be made by him and his Heirs, then &c. The 


Grantor died, the Church is voided, and the Heir of the Grantor preſent. 
ed, and whether this was a Breach of the Condition was the Queſtion? 
and Hobart Ch J. and Winch being only preſent, thought this tortious 


| Preſentation to be no Breach of the Condition, but this extends only t 
lawful . rg by the Heir; and by the Pleading here it appears, that 
though the Heir preſented, yet he had no Right to preſent, becauſe his 


Father had granted that before, and then the Preſentation of the Heir 
is as of a mere Stranger. And thoſe general Words will not extend to 
a tortious Diſturbance by the Heir; but Hobart ſaid, that the Words 
ſhall have ſuch a Conſtruction as if it had been ſaid, that he ſhall enjoy 
the ſame from any A&t or Acts made by him or his Heirs, and in this 
Caſe there ought to be a lawtul Eviction to make a Breach of the Condi- 
tion; but otherwiſe, if the Condition had been, that he ſhall peaceably enjy 
from any Alt or Acts made by him, or his Heirs, in that Caſe a tortious 


_ Diſturbance would have been a Breach of the Condition, but it was ad- 


journed till another Time. Win. 25. Mich. 19 Jac, C. B. Hunt v, 


232. Condition of a Bond recited, that Copy holl Lands were to be ſur- 


rendered to the Uſe of H. and G. and their Heirs, by A. S. at her full Agi; 
aud that G. ſhculd pay to H. 331. ſuch a Day, and if he did not, then the 


Surrender ſhould be to the Uſe of H. and his Heirs ; it therefore A. S. at her 
full Age, ſhould ſurrender to the Uſe of H. and his Heirs, and that H. 


and his Heirs may enjoy the ſame, then the Bond to be void; the De- 


fendant pleaded, that G. did not pay the 33 l. and that A. F. came to Aft 
ſuch a Day, and after in full Court did ſurrender. The Plaintiff replied, 


that after the Surrender G. entred and expelled him. Reſolved that the 


Replication was not good, becauſe he did not ſhew that the Expuljon 
was by Title, for otherwiſe the Bond does not extend to it. Cro. C. 5: 


pl. 1. Paſch. 1 Car. C. B. Hamond v. Dod. 


23. Debt on Bond conditioned, that whereas the Defendant was abut 


to marry ſuch a Widow, who was poſſeſſed of ſeveral Goods of her firſt Hyj- 


band, and his Children, that he would not meddle with them, but that 


and her Children ſhould enjoy them without Diſturbance &c. from him &C. 
The Defendant pleaded Performance generally. Plaintiff aſſigned 3 
| Breach, that the firſt Husband was poſleſied of ſuch Sheep and Goods, 
and that the Wife had them before her ſecond Marriage, but that after- 


wards the Defendant took and detained them. After Verdict it was 


moved, that the Plaintiff did not ſheu that the Husband did any Act, 


made Diſturbance, and ſo the Breach not well aſſigned, and ot that Opinion 
were Hide and Jones; but Whitlock and Crook e contra; for by the 


Allegation and the Verdict tor the Plaintiff the Court will intend it an 


unjuſt Taking and Detaining, contrary to the Agreement; and Hide is 
VVV ing 


— dd edn. BA 


* 
> 
is 


. Condition. 


T.. | _ iz 5 
F jog alter x ards of the ſame Opinion, Judgment was given (abſente Jones) 
1 E or the Plaintiff, Cro. C. 204. pl. 9. Mich. 6 Car. B. R. Crowle v. Dawſon. 
124 In Conſideration ot 130 J. paid, the Defendant J Martii Anno g. 
„ Cor. 1634 ſold the Plaintiſt al the Furzes growing on ſuch Lands, to be 
« talen before Mich. 1635, and promiſed that he ſbould quietly carry them a- 
a without Diſturbance ; and though he had /uffer'd him to carry away 
8 50 Loads, he diſturved him from taking 1090 Load growing on the ſame 
„ and; Alter Judgment tor the Plaintiff it was aſſign'd for Error, that 
„ dhe Plainciff did act ſer forth any certain Time of the Diſturbance, whether 
I it was before Michaelmas 1635; bur reſolved per tot. Cur. that this being 
of atter Verdict is no Error, tor it ſhall be intended to be before that 
= Time, otherwiſe no Damages would be given; befides 'tis not material 


to let forth the Time of the Ditturbance, becauſe *tis collareral to the 
Promiſe 3 and fo the Judgment was affirm'd. Cro. C. 497. pl. 1. Paſch. 
14 Car. B. R Hall v. Marſhall. | M h 

WE 235. Where a Man covenants that he has Power to grant, and that the 
Mm WW Grantee ball quietly enjoy from any claiming under him, thoſe are two 
be diſtinct Covenants, and the firſt is general, and not qualified by the 
'" ſccond; Per Hale Ch. J. ro which Wyld agreed; for one goes to 
' W the Title, and the other to the Poſſeſſion. 1 Mod. 101. pl. 6. Mich. 


n 
R 


25 Car. 2 B. R. in Caſe of Norman v. Forſter. | | | a 
0 26. Aſſumplit in Conſideration the Plaintiff promiſed to pay the De- 2 Mod. 213. 
a I 5 2 . | . ajor v. | 
© WW fendant ſo much yearly for 5 Years, tor ſuch a Thing, he promiſed 7o Grieg 8 C 
3 WW ſave him harmleſs concerning the Poſſelſion of it, but that ſuch a one had and this be 
1 evicted him, and the Detendant had not ſaved him harmleſs. After Ver- ing after a 

0 WW 9gid tor the Plaintiff it was moved that it is not ſhewn that he was evit- N 

s e by Title, and all ſuch Covenants extend only againſt lawful Tithes Plaintiff 
and Eviction; but per Cur. this Agreement was only quoad the Poſ- ſetting forth 
. # felon, and judgment tor the Plaintiff, 2 Lev. 194. Paſch. 29 Car. 2. in his De- 
10 B. R. Gregory v. Major. EE | CO 

; {| Diſturber recover'd per Judicium Curiæ, the Court were all of Opinion that Judgment ſhould be 
4.9 given tor the Plaintiff. e | OT 2 | 

" 27. Covenant &c. upon Articles of Agreement, wherein the Defend- _ Lo 325. 
N ant covenanted in Behalf of M. (a Stranger) that the Plaintiff fhould qui- 3 £3 
* etly enjoy for a Tear a Tenement called the Saltmarſh, except one Cloſe, Parcel ill. 3 W. 
by of the Premiſſes, to one E. K. The Breach aſſigned was, that K. brought & M. in 


| Treſpaſs againſt the Plaintiff, and recovered Damages and Cas &c. The C. B. the 
1 Detendant pleaded, that he did not break this Covenant; After a Ver- 8. 15 ſays 
diet tor the Plaintiff, it was inſiſted that it did ot appear that K. ſned n, _ | 
„ upon a Title, and it was reſolved by Powel and Ventris (abſente the Ch. not allow'd, 
1 12 and Rokeby doubting) that the Declaration was ill for that becauſe the 
nn eaſon ; for the Articles amounted to a Leaſe, rho' by a Stranger, be- Title of K, 


cauſe he acted in behalf of the Owner of the Land, and it ſhall be taten de dppeed 


U : f a 7 | 
5 that he had Authority to demiſe, and it appears he intended it a De- to be under 
miſe, tor the Part excepted is mentioned to be a Dimiſſione prædicta; the Plaintiff 
i But if it were a collateral Covenant by a Stranger, it would be hard to here; the, | 
; tortii : | . Declaration 
a extend it to a tortious Entry. This is no Covenant expreſs againſt K. being that 
„ be being only mentioned for the Part excepted and to have been Tenant K. had Ti- 
« of the Premitles, and ſo the principal Judgment was ſtay'd. Vent. 61. tle by a 
: Trin. W. & M. in C. B. Raſhleigh v. Williams. Ys ere w_ 
s, before the Articles made to the Plaintiff, and be the Title derived from whom it will; yet it being : 
. before the Articles made with the Plaintiff, the Covenant is broke according to the Caſe of Proctor 
48 v. Menton, Trin. 23 Car. 2. B. R. Rot. 8 56. where, upon a Breach aſſign'd, as here; Judgment | | =_ 
| Was given for the Plaintiff, the Roll of which was brought into Court, and upon View thereof, after | f 1 
of divers Motions, Judgment was given for the Plaintiff ; Levins a Counſel for the Plaintift. pats -,"_ 
L „ WE, e | | 
” 28. Con- 
e- 
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tidem Ver- 


102.— 8. C. cited Hob. 276. 
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1 Condition. 


28. Condition that A. or his Heirs, or Aſigns, ſball reconvey to B. ſuch 
Land in Fee. A. deviſes to C. (an Infant) in Tail, Remainder to D. the 
Condition is broken; contra it the Land had deſcended to C. being an ly. 
fant, becauſe this had been an Act in Law. Ld. Raym. Rep. 11, 
Mich $ W. 3. Hulbert v. Watts & Ux'. 
8 8 LD 29. In Covenant for quiet Enjoy ment, the Plaintiff affigned a Breach 
| Ver. that the Leſſor entered upon him, and onfled him out of the Premiſes. The 
bis. Detendant pleads, that he entered to diſtrain for Rent in arrear, abſqy 
hoe that he ouſted him de Præmiſſis. Plaintift demurr'd, becauſe it he 
had ouſted him of any Part, he had good Caule of Action, and there. 
tore ſhould have traverſed that he ouſted him of the Premiſes, or of any 
Part thereof. But per Cur. the Plea is well enough; For if the Plaintf 
will join Iſſue on the Matter of the Traverſe, and prove the Ouſter of an 
Part, the Iſſue will be for him, and they took a Dyver/ity between pleading 
the General Iſſue as in Debt, for there you mult plead Non deber nec ali- 
quam inde Parcellam, and pleading a Special Iſue as this is. 2 Salk. 6:9, 
pl. 5. Paſch. 3 Ann. B. R. White v. Bodinam. 

3 o. In the 4%gning a Breach of Condition tor quiet Enjoyment 2 par 
ticular Aci muſt be ſbeun by which the Plaintiff is interrupted, otherwibe 

it is ill. Comyns's Rep. 228. pl. 126. Mich. 2 Geo, 1. C. B. Anon. 


9 
+, 


(X. a) Condition to perform Covenants, | To what it 
{hall extend. | „ 


Mo. 553. Pl. 1. IF a Man leaſes d Manor by Jndenture, except certain Parcel of 
8 Land, and in the Indenture there are ſeveral Covenants to 
aade'4 "0 be performed of the Part of the Lellee, and after the Leite tor tur 
by Popham ther Security binds himſelt in an Obligation to perform all che Cove- 
it isother- nants, Articles, and Agreements contained within a Pair of Indentures, 
my where and names the ſaid Indentures, and after the Leſſee enters the Land ex- 
Common or cepted, pet this is not any Breach of the Condition, for this Land 
Eftovers, or excepted IS not leaſed, and ſo as it it had not been named, and there: 
Profit Ap- | fore it cannot be intended an Agreement to be performed on the[2att 
prevderis ok the Leflce within the Intent of the Jndenture, Paſch, 41 Eli 
dee between Dame Rvfſed and Gultell dhudged. 


cCepted out 


of rhe Thing | f i | 
demiſed. —Cro. E 657. pl. 1. 8 C. held accordingly by Popham and Fenner, but Gawdy e contta; 
and Popham upon its being moved at another Time ſaid, that he had conferr'd with the other J uſtices, 
and the greater Part of them e that this Exception is not within the Intent of the Condition, and 
the Bond not forfeited by this Diſturbance; wherefore it was adjudged for the Defendant. And Pop- 


ham and Fenner held, that an Exception of a Thing De-hors, eie Leſſor had not before, as a May, Um- 
mon &c that is an Agreement of the Leſſee's that he ſhall have the Profit, and in ſuch Caſe a Diſtur- 
dance will forfeit the Obligation, for there the Leſſor has an Intereſt in the Thing excepted —— 
S8. C. cited 11 Rep. 50. b. 51 a. as adjudged that the Word (Præmiſſa) ſhould not extend to the Thing 


excepted, but is all one in Effect as (Pre dimiſſa.)—S. C. cited accordingly by Coke Ch. J. Roll Rep, 
S. C. cited Show. 388. in Caſe of Buſh v. Coles.— 1 Salk. 195. 
pl. 1 cites 8 C. and the Caſe there was, viz. By Indenture H. leaſed a Houſe excepting tao Rooms, and 
free Paſſage to them. The Leſſee aſſians, and the Aſſignee difturbs the Leſſor in the Paſſage thereto, and for 
this Diſturbance the Leſſor brought Covenant; Et per Cur. the Action lies. The Diterſity is this; if 
the Diſturbance had been in rhe Chamber, it is plain then no Action of Covenant would have lain, 


becauſe it was excepted, and fo nor demiſed; aliter where the Leſſee agrees to let the Leſſor have a 


Thing out of the demiſed Premiſſes, as a Way, Common, or other Profits Apprender ; in ſuch Caſe 
Covenant lies for the Diſturbance. Cites 3 Cro. 657. ard Mo 553. And this Covenant goes with the 


Tenement, and binds the Aſſignee. Judgment pro Quer*.— Show. 388. Buſh v. Coles, S. C. ad- 


judged for the Plaintiff.— Carth. 232 &. C. reſolved per tot. Cur. that this Exception mounted to 


2 Reſervation, it being a Thing nessy created, and not iu Eſſe before, viz a Way or Paſſage Nov 
| „on 


38 * 


! wagn a Reſervation an Action of Covenant will lie, as where Rent is reſerved Covenant will lie upon 
te Words of Reſervation, without any exprels Words of Covenant, and the Plaintift had Judg- 


; 8058 
miei. 
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2. Ik a Man leaſes for Bears, rendring Rent, papable at Michael- 


mas, and at the Aununciauon, UPON Condition, that it he does not 


pay it upon the ſaid Feaſts, or within 14 Days after, that it ſhall be 


b awful for him co re- enter; ànd the Letlee binds himſelt upon Con- 


$a v © 


dition co perlorm the Covenants all Agreements of this Leaſe ; and 
then the Letice does not pay the Kent at che Feaſts, but [pays 10 alter, 


and within the 14 Days, yet the Conditton is forkeited; for the Con- 


N dition in the Leale is noc Part Ot the Relervation, Mich. 13 Jac. 
B. between Middleton and Ratciiffe, per Cutan, | ; 


z. A. by Deed-Poll reciting, that whereas he was poſſeſſed of certain 
Lands for a certain Term by good and lawful Conveyance, aſſigns the ſame to 

|S. with divers Covenants, Articles and Agreements to be performed on the 
Part of A. The Queſtion was, it the Words (whereas he was &c.) be 
an Article or Agreement within the Meaning ot the Condition of a Bond 
given to perform &c. Gawdy held that it was, and Clench ſaid that 
againſt this Recital he cannot fay that he has not any Thing in the 
term. And at length it was clearly reſolved, that if A. had not ſuch 
Intereſt by a good and lawful Conveyance, the Obligation is forfeited. 
1 Le. pl. 164. 122. Trin. 30. Eliz. B. K. Severn v. Clerk. 1 

4. In Debt on Bond to pertorm Covenants, Payments &c. the De- Yelv. 206. 
ſendant ſaid, that he for 1101. had exfeoffed the Plaintiff, with a Proviſo 22 yo 
that if the Defendant paid ſuch Swns at ſuch a Day the keofſ meat to be void, adder : 15 
and that he might re- enter, with Covenants to ſave harmleſs trom Incumbran- tharthe word 
ces, and make further Aſſurances ; and that he had performed all Covenants (Payments) 
&c. on his Part. The Plaintiff atligned a Breach, that he did not pay 4 the _ 
ſuch Sums at ſuch a Day according to the Proviſo; Reſolved, thar in as Oblipation x 
much as there is not any Covenant to pay that Sui, it is a Proviſo in Ad- ſhall have 
vantage of the Feoflor, that if he paid the Money he ſhould have his Relation only 
Land again, and it is in his Edin to pay the Money or loſe the Land; to ſuch Pay- 
and fo the Coniideration of the Bond does not extend thereunto, but on- eaſed '. 
ly ropertorim other Covenants, As to fave harmleſs &c. It was refolved Beed 4s are 
againſt the Plaintifl. Cro. J. 281. pl. 1. Trin. 9. Jac. B. R. Briſcoe v. compulſary 
Kin g. | to the Defen- 


otherwiſe ; and the Negect of the Payment affigned for Breach being in its own Nature voluntary, ei- 
ther to be paid by the Defendant or not, to which the Condition of the Obligation cannot by any rea- 
lonable Conſtruction extend, Judgment was given againſt the Plaintiff; quod nota. Yelverton was of 
Counſch with the Plaintitt. Brownl. 113. 8 C. in totidem Verbis. Bulft. 156. Briſcoe v. Knight. 
d. C. held accordingly per tot. Cur. and Judgment againſt the Plaintiff, ——S_ C. cited 2 Lev. 126. 
Mich. 26 Car, 2. B. R where the Cale was, that in a Pond for Performance of all Covenants and Conditi- 
ons in an Indenture of Mortgage was a Proci/o, that if the Mortgagor paid the Money at the Day the Mortgage 
eld be xcid. Breach vas aſhgned for Non-Payment at the Day. Ir was moved that this was no Forfeiture 
of the Bord, but of the Eftate only, and that this Cor:dition was for the Mortgagor's Benefit to have his 
Eſtate again on Payment of the Money, but not to compel him to pay it; And of this Opinion was Hale, 


but Twiſden contra, and he cited one Trſtbrook's Cafe. Hill. 22 Car. 1. B. R. to be fo adjudged, 


and at inoth-r Day brought the Record of the Caſe into Court, whereupon Hale murata Opinione, 


gave Judgment for the Plainti. 2 Lev. 116. Mich. 26 Car, 2. B. R. Tomlins v. Chindler,——} Keb. 


387 pl. -9. Tocms v. Chandler, S. C. the Defendant pleaded Performance; the Plaintiff aſſigned Breach 
in Nenpay ment; the Defendant rejoined, that by the Nonpayment he was to loſe his Land, and the 
Court held this a Departure, and the Money is due by the Bond, though the Land is to he forfeited, 
and Tucgment for the Piainift. —- Ibid. 394 pl. go. S. C. Twiſden J. cited Hill. 22 Car. 1. of a Leaſe 
0 be void on Nonpaymenr, and adjudged for the Defendant, becauſe the Lind was to be loſt by the 
Nonpayment, Tu tſtbrock v. Print, and conceived Judgment ought to be for the Defendant, which 
the Court agreed. ibid. 454. pl. 23. Paſch. 27 Car 2. B. R. the 8 C. adjudged for the Defendant 


Niſi; And per Cur. if it were a Condition in the Deed ſpecially recited in the Bond, though thereby 


the Mortgage is torfeited, the Bond is ſo too upon Non-performance; but being generally to perform 


al] Covenants, Conditions &c according to Briicoe's Caſe and Br. Conditions 195 it birds only to ſuch _ 
as are Compullary, and not to ſuch as arc at the Party's Election to do or not,-— Ibid 460. pl 35. S. C. 


acudg cn tur the Defendant unicls the Plair tiff diſcontinue, 
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Plaintiff, 


becauſe this be taken in Execution, and after A. releaſes him out of Execution, 


S N is a Breach of the Condition, for the Condition is nat ta be intend 


not uvon the Relzaſe alone, but upon ſomc external and collatera} Thing beſides the Releaſe, and vet 


170 Condition. 
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5. In Debt upon an Obligation with Condition ?0 perform Covenants j; 
an Indeuture of Leaſe, the Detendant pleads, t after and before the Oh. 
ginal purchaſed, the Indenture was by the Aſſcat of the Plaintiff, ang, 
Defeudant cancelled and avoided, and ſo demands judgment if Akin 
and ſeems by Coke clearly, that the Plea is not good w:thout Averiny 
that no Covenant was broken before the cancelling ot the Indenture, |, 
Brownl. 167. Paſch. 10 Jac. C. B. Anon. 
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8. C. ad. 6. If an Obligation be for Performance of Covenants in a Grant which; 
judged for 901d, the Covenant and Obligation are both void; and judgment accore. 
the Defen- ingly. Lev. 45. Mich. 13 Car. 2. B. R. Caponhurſt v. Caponhurſt. 
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1 7. Condition of a Bond was for Performance of Covenants in a Lui atter 
wor ob. 4 Dwelling-houſe to an alien Artificer. The Court held the Bond void, WE to the 
ſerve S. P. for when a Bond is to perform Covenants, if the Leaſe becomes void by omne 
there.— any Means, as by Releaſe, Surrender &c. the Bond is void alſo; Aut the 1 

| e ee it would be abſurd, that when the Statute 32 H. 8. cap. 16. makes te . the t 
che for Leaſe void, and ſo deſtroys the Contract, that yet the Bond to infor com 
the Defen- Payment of the Rent ſhould remain good; and Judgment for the Deten. and 
Gant. dant. Sid. 308, 309. pl. 19. Mich. 18 Car. 2. B. R. Jevons v. Ha. . and 
ridge. to u 


8. The Defendant in Oynſideration of 400 J. lent him by the Plaintif, 

granted his Lands to him for 99 Tears, if &. fo long tive, provided if he py 
60 J. per Annum quarterly during the Life of G. or 400 J. within tw 
Years after his Death, then the Indenture to be void with a Clauſe of Re. 

entry for Nonpayment, and gave a Bond for Performance ot Covenants, 
Payments &c. In Lebt on this Bond the Breach aſſigned was, that 30 
for halt a Year was not paid at ſuch a Time during the Life ot G. Upon 
Demurrer the Court inclined, that this Action would not lie on this 
Bond in which there was a Proviſo, but no expreſs Covenaut to pay the 
Money, and therefore no Breach can be alhgned. 2 Mod. 36, 37. Paſch, 
2) Car. 2. C. B. Suffield v. Baskervill. 


8 


(J. a) [Where] the Condition is to ſave harml:ſ5 & 


Hob. 269, t. IN an Action of Debt brought by A. againſt B. in which C. and 
352 1 D. are Bail for B. if the Plaintiſf hach Judgment againſt B. 
judg'd for and the Bail, and after C. one of the Bail, gives Security to A. tor 

all the Money due to him; and in Contiderartion thereof, A. promiſes (. 
Contra to 


he Ovini that he may take Execution againſt D. the other Bail, and that he wil 
r not releaſe him without the Aſſent of C. upan which C. procures D. u 


Condition AND thercupon D. is bound to A. in an Obligation, of which ti 
carried Condition is co fave A. harmleſs of all Actions and Damages whit) 


forcible ard map arile upon the Releaſe of O. out of Execution, then being n 
Intent of Execution at the Suit of A. from all Perſons that may trout 
him concerning the ſaid Releaſe, and atter C. brings an Action*againll 


* Fol. 432. A. tor the Breach of his Promiſe, (*) and recovers his Damages. CT 


1«& of ſome ed by the Words of the Damages oily, which directly ariſe up 
Damage tie Releale, but ro any collateral Act denors, 08190 the ian Pronid. 


which Dobart's Reports, Cale 353. between / 24d Wilkinſun. 


miglit ariſe, 


by Means and Occaſion of the Releaſe ; for the Words are, to ſave larmlets> &. from all Per 9 


that 


3 


2 8 a as I 


Condition. 


\ 
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3 Nn 


BH that might trouble him concerning the ſaid Releaſe; and no other Perſon could moleſt or trouble him 
tor che Releaſe of his own Debt only, wherein no Man could have to do but by Means De-hors. 


2. If a Man be bound t keep me without Dawnage againſt all Men, the Br. Condi. 


Condition is void, and e contra if it was againſt a Man certain, Br, tions, pl. 
Conditions, pl. 150. cites 8 E. 4. 12, 13. 


221. Cites 
| S. C. for it 
is in a Manner impoſſible. 


z. In Covenant, the Defendant had leaſed to the Plaintiff the Manor 


c D. for 20 Nears, and granted by the Indenture that he would acguit 


him of all Charges iſſuing out of the ſaid Manor during the 'Term, and 


1 after by Parliament the tenth Part of the Value of the Land was granted 


| to the King, and not the tenth Part of the Iſſues of the Land; tor then per 


omnes the Leſſor ſhall diſcharge the Letſte ; and by all except Brian 
the Land is charged by Reaſon that he may diſtrain in the Land for 
the tenth Part of the Value, and may diſtrain for his Debt, contra of a 


common Perſon ; but Brian e contra, and that the Land is not charged, 
and there is a great Diverſity between thoſe Words, Iſues of the Land, 
and Value of the Land; tor by the Iſſues of the Land, it a Man be bound 


to render them he ſhall pay the ſame Iſſues; contra where he is bound 


| to pay only the Value. Br Covenant, pl. 30. cites 1) E. 4. 6. 


4. A. and B. were bound to J. S. in 151. and F. N. was bound to the 
ſaid A. and B. upon Condition to 2 them againſt the ſaid J. 8. 


4 and after J. . releaſed to A. and B. the ſaid 15 l. by the Labour of the ſaid 
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J. M. this is a good Performance of the Condition; per Townſend and 
Catesby, & non negatur. Br. Conditions, pl. 237. cites 1 H. J. 30. 
5. The Defendant fold Lands, and covenanted to ſave the Vendee 
harmleſs upon Requeſt. It was ſaid Arg. that it the Land was afterwards 
extended, before any Requeſt made, that this was no Breach of the Cove- 
nant, becauſe it was by the Negligence of the Plaintiff himſelf, Mo. 
189. pl. 338. Trin. 27 Eliz, B. R. Anon. | 
6. A. made a Leaſe to B. for Lite, and covenanted for himfelf and his 
Heirs that he would fave the Leſſee harmleſs from any claiming, by, 
from, or under him; A. died, and his Wife recover d in Moe and the 
Lefſee thereupon brought Covenant againſt the Heir, and adjudg'd tor 
B. becauſe the Wife claim'd under her Husband, who was the Cove- 
nantor; but if ſhe had been the Mother of A. the Leſſor, it had been other- 
wife, becauſe her Claim would not be from or under A. Godb. 
333. pl. 425. Trin. 21 Jac. B. R. Anon, | 


— a 4 


(ZL. a) How the Condition ought to be performed, when 
it is to keep him without Damage. = 
1. F it be to ſave him harmleſs from J. S. if J. S. after ſays to him, Br. Condi- 
that it he goes to his Houle he will beat him, by which Menace tions pl. 
he darcs not go to his Þouſe about his Buſineſs, the Obligation is 8 & bar ir 


forfeited, 18 WW. 4 28 is not exactly 


| | . EA | S. P. pd 

d. C. cited 5 Rep. 24. a. as held by Brian and Littleton,—S. C. cited Arg. 3 Bulſt. 234 and Dode- 
ridge J. ſaid, that the Matter is well debated in that Caſe.— S. C. cited 2 Bulſt. 94 and 105. (115.) 
>>» C. cited Cro. J. 340. in pl. 5. , 
1s bound to ſave N. harmleſs from an Obligation in ar ich be is bound to IF. F. and after IF. S. bron2bt Deli 
aft N. by which N. brouelt Debt againſt his Oblicor, becauſe he is not ſaved harmleſs, and the De- 
Jexdent pleaced Quod nen damnificatus eft; and the Plaintiff ſaid, that W. 8 brought the Action againſt 


lim, by reaton whercof he curtt not go abcut his guſineſs, by which he was damnifted; and per 


Choke 


* — 
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The Caſe in Er. Conditions, pl. 165. is, viz. In Debt a Man 


1 
n F · * 
Por Ste rl Tk PETP 1100. 


bog 


_ — —— 
— = 5 — — — — — —ä—— — — n 2 — : — 1 — — — 
a „ . p —— ——— — EIS r r 
— — — - 2% 4 BOIL 
—— Ro — — — — — — 


_ Ingly, and 


tend nt — in the End of the Bill prays Proceſs, but never takes out JIroceſs 


Law that he ſhould rake any Obligation to diſcharge him for Re- deliverance of the Withernam again 
to the Defendant ; for he ought to have retained ir til: the firſt Diſtreſs was re-delivered if the Reple- 
vin be in C. B. or to the Plaintiff if it be in B. R. and not to re- deliver it to the Defendant. Br. Con- 


Harvey s C. fave harmleis the faid E. from the far Obligation, and alter C. lose 


n —_ 


172 Condition. 


Choke J. he is not damnified ; for if Capias be awarded, and he be not arreſted, he is not damnified Con 
tra per Brian and Littleton, and that the Obligation is forfeited for the not ſaving him trom the Sul 
may be ata Loſs by the Terror. Quære. Br. Conditions, pl. 165. cites 18 E. 4. 27. 1 


Oro. J. 339. 2 If the Condition of an Obligation be to perform an Award, 
pl.5 cog Which is, chat che Obligee ſtaret acquietatus de qualiber Materia con. 
e g tained in a Bill in Chancery that the Obligor hath depending againſt 
judgment him, and that the ſaid Suit mall ceaſe, and after the Obligor exhibitz 
for the De- a new Bil in Chancery againſt the Obligee tor che ſame Matter, and 


5 3 Co thereupon againſt him ; This is not any ſuch Moleſtation that it 


judg d per hall be a Forfeiture of the Condition, for he 1s nor ar any Damage 
tot. Cur. — thereby. Paſch. 12 Ja, B. R. between Freeman and Sheene, per Chi: 


Roll Rep. _— 
7. pl. 9 S. C. lam. Ag 
adjudg'd againſt the Plaintiff. 
for the Defendant. 


Brownl. 122. Freeman v. Shield, S. C. and Judgment per tot. Cur, | 


3. Ik the Condition be to diſcharge another againſt J. S. of an Ob- 
ligation in which he is bound, he ought to diſcharge him of the Obli⸗ 
gation by Releaſe, or otherways, and it is not ſufficient to ſave him 
harmleſs. 22 E. 4. 40. b. 5 
4. [But] if the Condition be to diſcharge and ſave harneſs che 
Sureties from the Penalty of an Obligation; if the Obligation be for: 
fetted, yet this Condition as to the Sureties is not broke, for they 
may be diſcharged and ſaved harmlels from the Penalcy of the Obh- 
ation notwithſtanding, D. 4. 5. Ma. 161. 44. (but it ſeems 
the. Reſolution there is contra.) | | „ 
5. If A. and B. are bound in an Obligation to perform certain Co- 
venants contained in an Indenture, of which one is to pay certain Mo- 
ney, and C. covenants with A. and B. to ſave them harmleſs from all 
Things contained in the ſaid Indenture, and after the Money is not paid 
according to the ſaid Indenture, by which the Obligation is forfeit: 
ed; pet it ſeems that C. is not bound to ſave them harmleſs from 
the 8 for this is a Thing collareral tu the Jndenture. Mich. 
- 5 Jac, B. between cot aud Pope Plaintiffs, and G Octendant. 
Br. Condi- 6, Ik the Condition be to ſave harmleſs trom ſuch a Thing; this 
tions, pl. 34. des not extend to Actions, in which he might have a lawful Defence 
Cites 8. C. : | | 
without the Obligor. 2 H. 4. 9. 


for the other 
is not bound | | Ws | | 
to ſave him harmleſs againſt all the World. A, in Debt upon an Obligation the Caſe was, that 4. 
diſtrained there againſt B. and B. ſued Replevin in the County, and C. Bailiff of the Sheriff returned Quod 
non potuit habere Viſum Averiorum, by which Withernam <vas acvarded of the Goods of A. by which 0 
as Bailiff took four Beaſts of A. in Withernam, and delivered them to the ſaid 4. again, and took Obligation 
of A. in which he was bound to him to ſave him cvithout Damage for thoſe four Beaſts, and BB. brought 
Detinue againſt C. the Bailift, by which he brought Debt againſt A. the firſt Defendant upon the Obli- 
gation, and the Opinion of the Court was, that in as much as Action of Detinue of Beaſts does not lie 
againſt rhe Bailiff who took them in Withernam, therefore the Bailiff himſelf might have barred the 
Plaintiff in the Action of Detirue, therefore the Action does not lie, and alſo this Condition is againſt 


ditions, pl. 34 cites 2 H. 4. 9. — Br, Obligation, pl 20. cites 8 C. and S. P. that he is bound to fave 
him againſt him only that can hurt him, —— Br. Dette, pl. 51. cites S. C. and S. P. accordingly, —- 
Fitzh. Obligation, pl. 13. cites S. C SORT „„ 


Cro. E. 369. 7. If A. and B. are bound in 60 l. to C. and A. binds himſelf in an- 
N other Obligation ro B. upon Condition ro acquit, ditch urge, and 

adjudged — B. upon the Obligation of col, and hath judgment galt hit: pat 
Ow. 155 Lart- Mil dicit, and akter, beiore Execution fen, à delivers to B. che _ 
wright's | | CAT | | | | 40 


| 1. A Was bound as Surety with B. for Payment of 201. at Mich. 


at —_— * <a. -- >. DA45d. Baha * 


4 


> Condition. © © EE ons 
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[ lor which EC. yet his Obligation ts torfeited, for he hath not acquitted Care, alias, 
Bias he Sugyt, for he 1s dammfied by the Suit and Judgment, vattwright 
by wiich his Lands, Goods, and Body, are ſubjected to any Execution. & Can 


S. C. adjudg d 


Ill, 37 Ellz. B. B. between bopwright and Harvey adjudged, for the 


Plaintiff, — 


Cro.E 264. pl. 3- Mich. 33 & 34 Elis. B R. Buſh v. Ridgely, S. P. adjudged accordingly. 


8. Tf a Ban enters into an Obligation with another for his Debt. 


© of which the Condition is to pay the Yoney at a Day, and the *2 433 
E Ham, ys umes ro diſcharge and fave him harmicts from the ſaid Ob⸗ hes 
E ligation, and after does nor pay the Money at the Day, by which the 

| Ovligatton is torfeited, and the Surery to avoid the Suit pays the Mo- 

rey ; he may have an Action upon the Caſe againſt the Principal, 

for the Aflumpfit is broke. Mill. 14 Jac. B. N. Craumer and Gomerſal 
adiudged; and the Court laid it was a ſtronger Cale, by reaſon ok 

the Word (Diſcharge,) the Exception being in Arreſt, 


9. Ik A. Leſlee of Term rendring Rent, alligns it to B and B. Jo. 197. pl. 


| covenants to ſave A. without Damage trom all Rents payable ta the 8 for 
Teſlor, and after B. leaſes Parcel of the Land co A. and after the Hay a Year the 

ol A.is there diſtrain'd for Rent arrear ; pet the Covenant ts not Barn to A. 
| broke, becauſe the Otftreſs of the Hay was unlawtul, and a Trel xo Pan Hay 
& paſs, and the Sufferance ot the Kent to be arrear, without actual ter granted 
Damage, is no Breach of the Covenant, Mich. 4 Car. B. R. be⸗ the Barn and 
| tween Cooper and Pollard udjudged upon Demurrer, which Intratur Hay to C. 

; Tr. 4 Car. Rot. 457. | | ER | lee; 

1 warrant it; The orginal Leſſor diſtrained the Hay for Rent, whereupon A. brought Covenant, but 
2 adjudged that it does not lie, becauſe Hay in a Barn cannot be diſtrained for Rent, and the Covenant 
extends only to lawful and not to tortious Incumbrances. Another Point was moved, viz. Whether 
Action lies, admitting the Diſtreſs ro be lawful? Jones J. thought it did not; becauſe the Covenant 
extends only to a Thing in Eſſe at the Time of the Covenant made, and not to Damage happening to 
the Plaintiff by a ſubſequent Act of his own, viz. his taking the Leaſe for Years of the Barn; bur 
E Crooke e contra, And Judgment was given upon the firſt Point. ; 1 


ve 
nanted to 


* — - - . - — 
17 — a n 


OY 8 


| (Z. a. 2) To fave harmleſs. At what Time the Suit 


may be. 


* and had a Counter-Bond trom B. to fave him harmleſs, B. 


L paid not the Money at the Day. A. brought Action on the Coun ler- Bond. 


The Court agreed that by the Non- payment at the Day, which has put 


| A. the Plaintiff in Danger of being arreſted is a Damnification to him, 
and conſequently a preſent Breach of the Condition, and Forfeiture of 


the Counter-Bond ; and Judgment tor the Plaintiff. 3 Bulſt. 233. Mich. 


| 14 Jac. Abbot v. Johnſon. 


2. It one give a Warrant of Attorney to confeſs a Judgment for ſaving 


| Bail harmleſs, tho' the Debt be not paid, he cannot ſue Execution before 
| Damnification. Per Cur. 6 Mod. 7). Mich. 2 Ann. B. R. Anon. 


3. If one pretending Title to Land gives Security to the Tenants to ſave 


| them harmleſs on paying him the Rent, and after another recovers in 


EjefFment againſt them, they have not yet a Remedy on the Security 


| Ull Recovery of the meſne Profits, which is from the Time of the Ac- 
| ton brought, and without an actual Entry there can be no Recovery 
et the Profits. Per Cur. 6 Mod. 222. Mich, 3 Ann, B. R. Anon. | 
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l * This 1s 
| | miſprinted, 
| | | and ſhould 
[i be 53. b. 
'l pl. 21, 


. . 


Comb. 320. 
Paſch. 

W. 3. 
B. K Wal- 
ton v. Spark. 


judg'd for 
the Plaintiff. 


(J. a. 3) To fare harmleſs. To what ſuch Condition 


Hutchinſon. | 


SE ad 


— 


—. 


extends. 


15 EBT upon Obligation, the Condition was that if the Defeng. 
ant kept the Plaintiff without Damage againſt J. B. of 101, h 
which the Plaintiff is bound to the Defendant by Obligation ; and per Col. 
lowe, Choke and Brian, the Condition is void; tor F. B. has nothing tu d 
with the Debt by Obligation which is between the Plaintiff and the Defend. 
ant, and fo the Condition impoſſible, and fo void, and then the Obl. 
gation is ſingle, Br. Conditions, pl. 175. cites 21 E. 4. * 54. 
2. Debt upon Obligation indorſed, with Condition hat the Defendant 
ſhall diſcharge the Plaintiſf of all Eſcapes of all Felons in the Priſon of I. 


and ſaid that there were only 2 there at the Time &c. viz. J. N. and 
W. S. and that the Plaintiff was not damnified &c. and the other {aid 


that he was damnified &c. Quære, for peradventure he ſhall be charry 
of all Felons delivered there after. Br. Conditions, pl. 87. cites 21 H 
30. 
: ag Debt upon an Obligation, the Condition was, that if the Deſendanr 
warrant and defend an Oxgange of Land to the Plaintiit againſt 5. 
and ali others, that then &c. It was reſolved per tor. Cur. that the 
Word (deiend) ſhall be taken, and ihall nor imply any other Senſe but 
a Defence agaluſt Iaw/ul Titles, and nor againit 'Treſpatiors. And per be. 


riam J. it would be the ſame if it had been Detend, without the World 
Warrant. Mo. 175. pl. 309. Mich. 26 & 2) Eliz Grocook v. White, 


4. The Condition ot a Bond was to ſave the Obligee harmleſs ch. 
cerning his buying certain Goods at ſuch a Price. This extends not to the 
Price, but to the Title. Allen 95. Mich. 24 Car. B. R. Smalmany, 


5. Counter-Security given againſt a Debt of 4000 l. ſhall extend to 
be Security againſt an after Debt of 2000 l. for which the ſame Perſon 
is Surety. Ch. Caſes, 97). Hill. 19 & 20 Car. 2. Seint- John v. Holtord, 

6. Obligation with Condition to ſave the Pari of F. harmleſs fron 
J. G. his Wife and Children. Joſeph, the Son of J. G. born at the Tine 
ot the Obligation entred into, had a Wife and Children, whom he could 
not maintain, and the Pariſh, by Order ot the Juſtices, was to allow 28. 
per Week to Joſeph tor the Maintenance of him and his Family; In an 
Action brought upon this Bond, the Condition was held to be broken, tor 
tho it did not extend to Grand- children of J. G. becoming chargeable, yet 
their Father Joſeph, who is by Nature bound to maintain them, being 
unable to do it, he is in that Reſpect impotent, and become chargeable 
to the Pariſh, and he is within the expreſs Words of the Condition, and 
held in this Caſe that all the Children of J. G. though born after the 


Obligation entred into, would be within the Words of the Condition. 


Skin. 556. Mich. 6 W. 3. B. R. Waltham v. Sparkes. . 
7. Debt upon Bond condition'd to fave the Plaintiff harmleſs agi 


all Eſcapes which he had already ſuffer'd as Warden of the Fleet; the 


Court took a Diverſity between a Bond to fave him harmleſs agaialt all 
future Eſcapes, for that would be void, and a Bond to ſave harmleſs a- 
gainſt paſt Eſcapes; tor rho? it was unlawtul ro ſufler them, yet one may 
contract to indemnity one againſt a Penalty already incurred again 
Law. 8 Mod. 225. Mich. 3 Ann. B. R. For V. ils. 
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Condition 175 


(Z. a. 4) To ſave Harmleſs. Pleadings. 


t. IAEBT upon an Obligation to keep the Plaintiff without Damage, 
the Detendanr ſaid, that he had performed, Judgment 11 Actio; 

and rhe Plaint:ff ſaid, that he did not keep him without Damage, priſt, & 
non allocarur «without ſpewing how he is indamaged; and ſo he did; quod 
nota. Br. Conditions, pl. 36. cites 7 H. 4. 11. | | 
2. In Audita Querela, where a Man is bound in a Statute upon Defca- 


ſance, that if he acquits or ſaves indemnified the Conuſes of 10 l. Annuity per 


nn. or an annual Rent which he has granted to F. N. that the Statute 
ſhall be void; and the Conuſor ſaid that he had annually paid the ſaid An- 
nuit), and ſo acquitted him, & admittitur pro Bono, as if the Payment 
had been by Acquittance, and ſo fee that he is not bound to obtain a 
Releaſe to extinguiſh the Annuity &c. For the Words were, To acquit 
and fave harmleſs, and Payment is ſaving harmleſs, Br. Conditions, pl. 
80. cites 37 H. 6. 18. | OS 

z. Debt upon Obligation indorſed, that if the Defendant acquitted 
and ſaved the Plaintiff without Damage from an Obligation of 101. againſt 
F. N. to whom the Plaintiff was bound in the 10 l. that then &c. and 

aid that ſuch a Day and Tear F. N. redelivered the Obligation of 10 l. to 
the Plaintiff at the Requeſt of the Defendant in lieu of Acquittance. Per 
priſot, you ought to ſay that the Plaintiff was not indamaged againſt 
N. before the Delivery of the Obligation; tor it may be that it was 
ſued by the Obligee, by which Laicon ſaid ut ſupra ab/que hec, that 
he was indamaged by the ſaid Obligation before the Delivery of it; and 
good. Br. Conditions, pl. 93. cites 38 H. 6. 13. = 

4. But if he had ſaid that he had ſaved him without Damages, and did 

nit ſhew hw, this had been good; but here he ſhall thew how, viz. by 
Delivery of the Obligation; Quod Nota. Ibid, _ „ 

5. And it is ſaid 35 H. 8. that * Non Dammiſicatus eſt is a good Plea ; S. P. and per 
for this in the Negative, and therefore good without ſbewing How, But ef; 
where he pleads that he has kept him without Damage in the Affirma- Diverſity 
tive, he ſhall ſhew How; Note a Diverſity, Ibid. whore 7 
5 „ | | . Man pleads 

in the Affirmative, and where in the Negative; for in the Affirmative he ought to plead certain; As 
where a Man is bound to keep J. N. without Damage, if he 22 in the Affirmative, he ought to 
plead certain how he has kept him withour Damage, as by Releaſe, Payment &c. in certain. Br. Condi- 


tions, pl. 129 cites 4 H. . 12. and 5 H. +, $.—But u here a Man is bound to ſtand to the Arbitrement, Nul- 


lum fecit Arbitrium ſuffices in the Negative; but if he pleads in the Affirmative, that he has perform- 
ed the Award, he ſhall ſhew what the Award was in certain. Ibid. * S. P +Bur where a Man 


is bound to diſcharge IV. it is no Plea that he has diſcharged him, but ſhall ſhew how, becauſe the Plea 


is in the Affirmative, Br. Conditions, pl. 133. cites 6 H. J. 4. — S. P. Ibid, pl. 198. cites M. 
37 H. 8. + 8. P. Ibid. pl. 240. cites 10 H. J. 12. 7 N | 
6. Debt upon Obligation, upon Condition that if the Defendant war- 
rants and defends ſuch Land to the Plaintiff for Life, whereot he has in- 
feolled him, that then &c. and ſaid that he has warranted and defended ; 
Per Danby this cannot be without impleading the Plaintiff, by which 
he bids him ſay, that he was never impleaded, and if he had been &c. you 
word have warranted him, which Littleton agreed. And after Danby 
and Needham ſaid, that if he had been ouſted by a Stranger without 
being impleaded, the Obligation had been torteired, Ratione hujus Ver- 
bi (defender ;) Quod Nota. Br. Conditions, pl. 141. cites 2 K. 4. 15. 
7. In Debt, a Man is bound to ſave N. harmleis from an Obligation in 
which he is bound to IV. F. and atter V. F. brought Debt againſt N. by 
which N. bronght Del t againſt his Obligor, becaule he is not ſaved robin 
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Condition. 


lets; and the Defendant pleaded Quod non Damnificatus eff, and it is ad. 
mitted a good Plea, and the Plaintiff foall frew by Replication How þy i; 
damnified ; Quod Nota. Br. Conditions, pl. 165. Cites 18 E. 4. 2). 
8. Debt upon Obligation, with Condition that the Deſendant jhall 
keep the Plaintiff without Damage from all Suits which F. 8. has gg 
him, and the Defendant ſaid Quod querens non eft dammiſicatus by the 
ſaid Suits; Per Brian and Choke J. the Detendant ought to he that he 

has faved the Plaintiff without Damage, or has been nonſuited &c. or 
has diſcontinued them &c. in the Generalty, and the Plaintiff ſhall 
ſhew certain in what Action he is grieved ; Quod non negatur ; Quod 
Nota. Br. Conditions, pl. 178. cites 21 E. 4. 75. | 
9. If A. be bound to B. to diſcharge and ſave him harmleſs, if A. 
pleads that he has diſcharged him, he ſhall fhew certainly how ; hut if he 
was bound only to ſave him harmleſs, then the Plea is good generally, 

Per Catesby; Quod non negatur, & hoc videtur dicere non Damnikca. 
tus eſt, Br. Conditions, pl. 185. cites 22 E. 4. 43. 

10. Condition was, that the Obligee ſhould peaceably enjoy &c. and 
the Defendant pleaded, That the Plaintiſſi did praceably continue his Piſ. 
ſeſſion until ſuch a Day, at which Time the Lord diftrained for Rent ; and 
a good Plea. Heath's Max. 47. cites 28 H. 8. D. 30. 
11. But where the Condition was, to grant Warrant and fave harm. 
| leſs againſt Lord and King, and to have and peaceably enjoy, the De. 
tendant pleaded, Od habuit & Paciſice Gawiſus fuir ; where taid by 
divers, that the Plea is ill, and but argumentative, that is, he hath peace. 
ably enjoyed the Land; Ergo, he hath warranted the Land, and fed 
the Plaintiff harmleſs, for he might be impleaded in a Precipe and the 
other not warranted, and yet hold it peaceably, or might be diſtrained 
tor Iſſues loſt &c. and therefore ought to have pleaded expretsly quod 
non fuit damnificatus per Regem nec per aliquem alitm ; or that the Plain— 
tiff was impleaded, and he did warrant &c. Onewre inde, tor Baldwin 
e contra. Heath's Max. 47. cites 30 H. 8. D. 43. 

12. The Condition of an Obligation was, to warrant, defend, or fave | 
harmleſs, as well the Perſon of the Obligee as the Premiſſes againſt one 
C. where the Detendant alleged in his Bar a tormer Leaſe, by reaſon 
whereof neque le Obligee, nec les Premiſſes point nec potuerunt eſſe Damm 
cat” per preditium C. The Defendant replied the ſpecial Matter in Law, 
without concluding Et iffint damnificatus ; it was holden the Defend- 
ant's Bar was ill, and that he ought to have pleaded Non fruit Damm 
ficat', or the ſpecial Matter, and conclude ut non dainnificatus; and 
the Plaintiff's Replication, for want of a proper Conclulion, is ill allo. 
Heath's Max. 47, 48. cites 2 El. D. 184. F 
13. And in the like Caſe, the Defendant pleaded Od fuer” non 
Damnificat” fuit per A. and the Plaintiff in his Replication thew'd a 
ſpecial Damage, and Concluded Et int dammniſicat', and the Dete nd- 
ant by his Rejoinder pleaded Nul tiel Record; uod Nota. Heath's 
Max. 48. cites 3 El. DP. 186. „„ 
14. Debt upon Bond to ſave the Plaintiff} harmleſs &c. The Defend- 
ant pleaded in Bar, that he had ſaved him harmleſs generally. The Plea 
was held 111 ; for he ſhould have pleaded Non damnificatus, becauſe he 
may fave the Plaintiff harmleſs in ſome Things, and yet he may be daiilti- 
frees in {pay other Things, in which the Defendant was bound to fave him 
An s; and Judgment Niſi. Style 16. Paſch. 23 Car. B. R. Wroth 
V. EMCY--::: | = ks DR. 

. Bord to fave harmleſs from Bonds, or to ſatisfy all Damages 
within a Month, Defendant pleaded he had paid him ſuch a Sum tor all 
his Charges within a Month, adjudg'd that Defendant ought to ye 
how the Plaintiff Was moleſted, and that he had ſatisfied 0 much, or 
that he was not moleſted, Cro. E. 393. pl 18. Paſch. 3) Eliz. C. B. 
Hutchinſon v. Ley ſon. 


16. Debt 
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;  rels and Demands touching &c. the ſaid Bond &c. that then &c. The 2 Baitt, 115. 


at the Requeſt of the Above-bounden B. the Detendanr, ſtands bound 
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16. Debt on Bond to ſave harmleſs yrom Payment of Rent due to a 
Stranger at ſuch a Feaſt; 'tis no Plea to ſay that no Rent was due, but 
ought to plead Non juit damnificatus. Savil 91. in pl. 167. Hill. 30 Eliz. 

17. Debt upon a Bond, the Condition was to ſecure him harmleſs a- 
gainſt F. F. in au Action for 531. for which he was Bail for him. The 
Petendant pleads he had paid to F. S. 20 J. in Satisfattion of the 531. and 
ſo he kept Hin harileſs 3 but tor that the Plaintiff might be daninified be- 
tore the Payment, ro which he does not anſwer, the Plea was held ill; 
and the Plaintiff had Judgment; Cites 38 H. 6. 13, Cro. E. 156. pl. 40. 
Mich. 31 & 32 Eliz. B. R. Davies v. Thomas. | | 


18. In Debt on Bond condition'd that whereas the Plaintiff was bound S. C. cited 
in 200 J. for the Defendant for Payment of 100 J. to A. B. if therefore the "mgee J. 349: 
Defendant ſhall ſave and keep harmleſs the Plaintiff from all Suits, Onar- 8 & N 
Plaintiff declared that at the Day he went to the Place, and finding no 
body there to pay the Money, he paid it himſelf &c. The Detendant plead- 
ed Non fait dammficatts. The Plaintiff replied, and ſhew'd the ſpecial 
Matter. Adjudg'd for the Plaintiff; for the Pay ment of the 1001. is Da- 
mage, and had he not paid it greater Damage would enſue; and it is 
uot neceſſary that the Plaintiff be arreſted or ſued &c. 5 Rep. 24, a. Mich. 

42 & 43 Eliz, B. R. Broughton's Caſe, alias Broughton v. Pretty. 

19 Debt upon Bond tor Performance of Covenants brought by the 
High-Sheriff againſt the Under-Sheritt ; one Covenant was, that the Uu— 
der-Sheriff ſhall keep all Priſoners committed to him tntil they be delivered 
by Law, and alſo to ſave the Plaintiff harmleſs of all Eſcapes made by 
them. The Detendanr pleaded Performance of all Covenants. The Court 

held the Plea ill, becauſe one Part is in the Affirmative, and the other 
in the Negative, and therefore he ought to have pleaded Non fuit dam- 
nificatus. Goldsb. 157. pl. 88. Hill. 43 Eliz. Payton's Caſe, 

20. Obligation with Condition, reciting that whereas A. the Plaintiff, 


together with the ſaid B. unto one J. S. in an Obligation for Payment 
of 101. on the 15th May (which May was before the Date of the ſaid 
Obligation whereot the Action is brought) it the ſaid B. do ſave and 
keep harmleſs the ſaid A. of and from the ſaid Obligation, that then &c. 
B. pleaded Payment ſecundum Formam & Effectum Conditionis preditte. 
Upon Demurrer the Plaintiff had Judgment; for B. ſhould have plead- 
ed Non Damnificatus. Gouldsb. 159. pl. go. Hill. 43 Eliz. Allen 
rv. Abraham ME : 15 
21. Caſe &c. for that in Conſideration the Plaintiff would diſcharge the Yelv. 25. 
Defendant, then under an Arreſt, the Defendant promiſcd to pay ſo much 4 8 _ 
&c. and alleged Cuod Exoneravit eum from the ſaid Arreſt, but did not not appear. 
thew how, but upon this being aſſigned tor Error, the Court held it — No yy 
well enough; for it need not be pleaded, as a Diſcharge from a Bond or 47 8 C. but 
Rent mutt, becaufe they cannot be diſcharged but by Deed, and it > F. _ 
ought to be an abſolure Diſcharge ; but Diſcharge of an Arreit may ber fe 
by Compotition for a Time, either with the Party or the Sheriff &c. 
and ſo need not be ſhewn, and ſo Judgment was reverſed. Cro. E. 913. 
pl. 2. Hill. 45 Eliz. B. R. King v. Hobbs. | BAY 1 8 
22. Covenant for that the Teſtator fold to the Plaintiff 20 Ton of Velv. zo | 
Copperas, and agreed with the Plaintiff that if he failed of Payment 1 
ſuch a Sum at ſuch a Day, that then he mig ht quietly have and enjoy the gant was, 
ſaid 20 Ton ot Copperas, and ſhewed that the Money was not paid at the that be 
Day, and that he could not have nor enjoy the ſaid 20 Ton of Copperas; ſhould 111 
Þur becauſe it was that he could not have and enjoy, and did wor fhew , HET” 
how and by whom he was diſturbed, it was held inſufficient, and adjudg- Didurbance 
ed tor the Detendant. Cro. E. 914. pl. 4. Hill. 45 Eliz. B. R. Chant- of any, and 
lower v. Prieſtley. 3 | OY | becauſe the -- 
| | „ Plaintiff: did 
not new that he was Legitimo Modo — — according to the very Words of the Covenant, it 2 | 
| 3 4 
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5 Condition. 
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' prog ö ̃ : : i e 
he'd ill; for tho the Plaintiſ in Covenant need not ſhe w ſpeciully the Title by which he is digurb. 
ed, becauſe by Preſumption he may not Know it, yet in aſſiguiog the Breach he ought to purſue the 
Woras of the Covenant. Noy 50. Chandflower v. Watzrhouſe and Presbye, §. C. adjudged a 
4 . as 


gainft the Plaintiff. —— Vaugh. 121. S. C. cited by Vaughan Ch. J. as reſolved by the whole Court 


23. Debt upon Bond, conditioned to ſave harmleſs from all OVliration 
which he had entred into for him. Detendant pleaded Quod exoneravy & 
 vadempnem conſervavit from all the Obligations. Exception was taken 
becauſe he did nt fbcw from what Olligations; ſed non allocatur; be- 
cauſe there might be many, and ſo to avoid Prolixity; but becauſe he 
did act plead Olio Modo be diſcharged him. It was held to be ill; Et 
adjornarur. Cro. E. 9 16. pl. 6. Hill. 45 Eliz. B. R. Braban v. Bacon, 
24 Debt on a Bond (reciting a Sale of an Advowſon to the Plaintiff) 
conditioned to acquit, diſcharge, and ſave the Plaintiff harmleſs from all 
Bargains, Incambrances, Statutes, Charges &c. The Defendant pleaded 
that he ſaved harmleſs the Plaintiff and the Advomſon from &c. as in th 
Condition. Adjudged an ill Plea, becauſe he did not fhew how he dil. 
charged him, for he ought to ſhew it Particularly, Cro. J. 165. pl. . 


v 


| Trin. 5 Jac. B. R. Allington v. Vearkner. 
Yeu. nes. 25. Aſſumpfit in Conſideration the Plaintiff, at the Requeſt of the De- 
S. C. held fendanr, was bound with him in a Recognizance for his Appearance at th 
accordingly, next Aſſixes, he the ſaid Defendant promiſed to ſave him harmlefs &c, The 
per tot. un Detendant pleaded, that he brought a Certiorari directed to the Fuſtices of 
— 2 Dull. — J ' 1 © 5 | 
155.S C. Col Deli ver, and 10 March &c. the Writ was delivered to thein, who al. 
adju ig'd ac- {owed it, but adjudged no good Plea ; for he 0 to have appeared, and. 
cardingly to have had his Appearance recorded, otherwiſe his Promile is broke; be- 
NE Ins lides, he did t allege that he had delivered the Writ at the next Aſixes, 
a and then the Purchaling is not material; beſides, no Place is alleged 
where he deli vered the Irit, and that is iſſuable, and where the Affe. 
were holden for the County of Suffolk is not ſhewn, and therefore adjudg'd 
or the Plaintiff, Cro. |. 281. pl. 2. Trin. 9 Jac. B. R. Roſſe v. Pye. 

26. In Debt on a Counter-Bond the Defendant pleaded Non Damnif. 
catus ; The Plaintiff replied, that the Money was not paid, and that a Ca- 
pics was taken out againſt him for the ſame, and ſo he was damnihed, 
Adjudged to be a clear Breach, and judgment tor the Plaintiff 2 Bulſt. 
115, Trin. 11 Jac. B. R. Reeve v. Harris. | | 
Cro. J. 363. 27. In Debt on Bond conditioned ro fave the Plaintiff harmleſs for be- 
pl. 24. Cod- g his Bail, the Detendant pleaded OQuod libere & abſolute exoneravit a 
Ss 15 prefato Ballio. Adudged that he ought to /hew Low, and for want there- 
jaded ac. Of the Plea was held not good, and Judgment tor the Plaintiff, 2 Bull, 

cordingly 279. Mich, 12 Jac. B. R. Codner v. Dalber. | 
| unit; for al ways when one pleads a Diſcharge, and that he ſaved the Plaintiff harmleſs, he ought 
to ſhew how, that the Court may adjudge thereof; bur he may plead generally Non Damnificatus without 
 ſhewing how, becauſe he pleads in the Negative, and the other ought ro ſhew Damnification. Cro. 
I. 363. pl. 24. Mich. 12 Jac. B. R. Codner v. Dalby. —— S. P. ſenk. 110. for a Jury cannt 
judoe of ſuch uncertain general Pleas ; the general Iſſue of Non damniticatus being waiv'd, ſuch general 
Plea, and the Iſſue taken upon it perplex the Jury., | | 


28. In Covenant brought 7o diſcharge the Plaintiff” of a fingle Bill 
in which he was bound for the Debt of the Defendant ; he alleges for 
| Breach Non-payment, and a Suit, aud Recovery at Law for the Money 
which remained in Force. The Detendanr pleaded that he paid the Money 
at the Day, and thereof ga ve the Plaintiff Notice before the purchaſing PS 
Writ. The Plaintiff demurs; the Court held the Plea naught, and 
Judgment for the Plaintiff. Brownl. 24. Hill. 13 Jac. Kident . 
_Fook. | 2 | | | 

29. The Detendant leaſed to the Plaintiff an Houſe for 2 Years, in 
Conlideration whereot the Plaintiff promiſed to pay tor the Leate 6 
| | 5 an 


HH Condition. „ 179 


N ſuch Lands ir Poſſegion, and that he would ſave him harmleſs concerning 
| any Aion and Suit againſt him for them, and ſhewwed he was ouſted of the 
E Pofſujion by A. 1 July, 3 Car. and that a good Recovery was had ayainft Plaintiff, 
| hin in an Fjettione Firma 2 Car. and Damages and Cyſts to 7 l. by reaſon 

| colereef He feared to be arreſted, and that he gave Detendant Notice there- 

| of, and requeſted him &c The Court was of Opinion becauſe the De- 
ſendant ſalled in Part of the Breach of the Aſſumpfit, viz, in not ſaving 

# harmleſs, bur ſullered the Judgment to remain in force, by reaſon 

| whereof the Plaiotili was in Danger of being arreſted, that therefore 

the Plea was ill, and Judgment was tor the Plaintift. Cro. C. 349, 350. 

pl. 13. Hill. 9 Car. B. K. Feck v. Ambler. 


r * —— 


1 


N. —_— 


ad the Detendaur thereupon promiſed to dilcharge and ſave him harm- 
Ji of all Charges and Incumbrances. The Breach was athgned that one 


* 
F — 


, L. d1fAramed his Beaſts in the ſaid Cloſe for 201. for which the ſaid 
u ot the Trane of the Diſtreſs was lawfully charged, and was liable to 
and impounded &c. til] he was forced to pay the {aid Money. But be- 

E ule he did not ſhew that there was any Charge betore due, nor by 

| whom granted, and it might be charged by che Plaintiff himſelf after 
| che Leate made, and 10 is in no ęxpreſs Charge upon this Promiſe, it 

| was held to be ill per tot. Cur. and adjudg'd tor the Defendant. Cro. 

} J. 444 pl. 21. Mich. 15 Jac. B. R. Leigh v. Gotyer. 


zo. 1 he Detendant, 1 Car. promiſed the Plaintitt that he Hνẽłi enjoy Jo. 329. 
adjudged 
for the 


31. Debt upon Bond, reciting whereas the Plaintiff and one H. were 


lauud iu ancther Bond to perform Covenants in an Indeature; now if the ſaid 
H. ſhould perform the ſud Covenants, and allo if the Defendant ſhould 
| ave the Plaintiff” harmleſs of that Bond, then &c. The Detendant, upon 
| Oyer of the Condition, pleaded, that H. had performed the Covenants, and 
| ſaved the Plaintiff harmleſs of that Bond. Upon a general Demurrer 
| this Plea was adjudged ill, becauſe he did at ſet forth the Covenants in 
| the Indenture, and ſome of them mig ht be in the Negative, and alſo be- 
| cauſe he did t ſer forth how he had ſaved the Plaintiff harmleſs. All. 
% Hill. 23 Car. Ellis v. Box. Fs 


32. Covenant, for that the Defendant, the Leſſor, covenanted to {ave 


| the Leſſee harmleſs againſt all Suits, Evittions, and Expulſons. The De— 


tendant pleaded that F. &. ouſted him by an Habere Facias Poſſeſſionem; 


| Upon Demurrer this Plea was ruled to be ill, becauſe he had pleaded 

| an Expulſion by an Execution without ſhewing any Fudgment, whereas 
be ſhonld have jet forth the Ejeti ment and the Proceedings to the Judg- 
| ment, and he ought to have thewn Hat F.S. had a legal Title before the 

| Leaſe in Ejeti ment made, and perhaps the Recovery might be by a Leaſe 

| Made by the Plaintiff himſelf. Lev. 83. Mich. 14 Car. 2. B. R. Ni- 

| Cholas v. Pullin. | 955 


33. In Debt on Bond, conditioned to ſave a Pariſh harmleſs from the Sid. 444. 
Charge of a Baſtard Child, the Defendant pleaded Non damniſicatus ; pt 2 2 
The Plaintiff replicd that the Pariſh laid out 3s. for keeping the Child. . 
The Delendant rejoin'd that he tender the Money, and the Plaintiff paid — 2 Saund. 


it de Injuria ſua propria. Twiſden J. ſaid that the Rejoinder is a De- $3: S. C. 
| parture, and that they ſhould have pleaded thus, viz. that Noa fait achudg d 


19 | 15 | ding! y. 
damnificatus till ſuch a Time, and then you offer'd to take Care of the Child, —e Rab. 


| end tender” d &c. Judgment tor the Plaintiff Niſi &c. Mod. 43. pl. 9. 612. pl. 53. 
CAN or ns pope S. C. the 


Hill. 21 & 22 Car. 2. B. R. Richards v. Hodges. 


Court in- 


clined that it was a Departure; ſed adjornatur.— Ibid. 619, pl. 7. 8 C. adjudg'd for the Plaintiff. 


34. W. promiſed B. the Plaintiff ro ſave him harmleſs concerning Cood's 


beug ht by Vim of N. Bieach alleged was, that F. S. brought an Action 
| f 7 rover for the ſaid Goods, and declared that he was poſſeſſed of thoſe Goods 
| before IV. fold them to B. ut de Bonis ſms propriis Cc. and recovered them. 


Alter Veraict Exception was taken, becaute it was nor alleged that 3. 
| | gave 


3 —— 


Condition. 


35. A ſecond Objection was, that it was not alleged that the Recovti 
was by an Eigne Title, the Court ſaid that did appear in the Record, a4 
lo it was well enough; for it is alleged, that F. S. who recovered they 
lays a Property in himſelſ the 12th of April before the Sale, and ſo it muſt ne 
ceſſarily be Higne to the Plaintiff's Title, and fo Judgment was given jy 
the Plaincitt, Freem. Rep. 131. pl. 152. Mich. 1673. C. B. Bloxamy 
Warner | e | 
36. In Debt upon a Bond conditioned to ſave the Obligee harmleß 
from another Bond, the Detendant pleaded Non Damnificatus. The Plain- 
tiff replies, that the Money was not paid at the Day, and he devenit onerabi. 
lis, and could not attend his Buſineſs for Fear of an Arreſt, The Deſen- 
dant rejoins, that he tendered the Money at the Day, alſque hoc that thy 
Plaintiff devenit onerabilis, to which it was demurred, and Judgment 
was given tor the Plaintiff; for the Money not being paid at the Da; 
the Counter-Bond is forfeited, and the Traverſe in this Caſe is naugkc 
| | Vent. 261. Trin. 26 Car. 2. B. R. Anon. 5 
Lev. 194. 37. In Covenant &c. to fave the Plaintiff harmleſs as to the Occunz- 
Gregory v. tion of certain Cloſes &c. the Breach aſſigned was, that the De ſendant 
on indempnem conſervavit ipſum de & concernente Occupation: 
the Court : pationem 
faid, that quorundam Clauſorum, for that T. S. commenced a Suit againſt him 
this Agrce- &c. concernente Oecupationem Clauſorum predict”, but did not ſet fat. 
ment was hat T. F. had any Title, ſed per Curiam, this being after Verdict; and 
only as to 9 3 3 22 3 
che Poſer. the Plaintiff ſetting forth in his Declaration, that T. S. recovered, the 
ſion, and not Court were all of Opinion that Judgment ſhould be given for the Plain- 


as to the tiff. 2 Mod, 213. Paſch. 29. Car. 2. B. R. Major v. Grigg. 
Title, and | AY | 


gave Judgment for the Plaintiff, ——3 Keb. 744. pl. 12. Gregory v. Mayo, S. C. adjudged for the Plain- 
ut Nift, — Ibid. 755. pl. 34. S. C. & 8. P. held accordingly by Wild and Jones. | 


38. Bond was conditioned zo ſave Harmleſs Z. S. and the mortgaged Dre 
miſſes, and to pay the Intereſt for the principal Sum; the Detendanr pla, 
that T. S. non fuit damniſicatus, for that he (the Defendant) had paid ile WE ” 
| Principal and Intereſt due at ſuch a Day. Upon a Demurrer this Plea WW 
. was adjudged ill, becauſe non damniſicatus goes to the Perſon of . S. and 
N | | not to the Premiſſes. 2 Mod. 305. Paſch. 30 Car. 2. C. B. Shaxton v, 
* 5 Shaxton. 25 Sh | 
bl 39. Debt upon Bond conditioned to ſave the Plaintiff harmleſs from a 
i Bond in which he was bound for the Defendant, being a Collector of the 


| | 
[| Rents of the New-River-Water Company, that he ſhould pay the Money cd. 

J | lected within 20 Days after he fhould be require; The Defendant pleaded t 
4 Ee Non damnificatus ; the Plainrtift replied, that the Defendant had receives 


1300/7. and that he had not paid it according to the Condition, whereupin 
1 he was threatneũ to be arrefted, and ſo was compelled to agree with the Cun— 
1 pany and pay them 2501. And upon Demurrer to this Replication it was 
objected, that the Breach was not well aſſigned, becauſe it did not p- 
pear that the Deſendant had received the 130% 1. twenty Days before the Ae. 
tion brought. The whole Court held the Exception good, and Judg- 
ment for the Defendant; bur atterwards the Plaintiff had leave to zmend 

his Replication. Lutw. 470. Hill. 3 & 4 Jac. 2. Ball v. Richards.“ 
40. Debt upon Bond, conditioned t eit, diſcharge, and ſave hartte 
leſs the Pariſh from a Baſtard Child, the Defendunt pleaded Non Damn 
3 ficatus generally; and upon a Demurrer it was objected, cnat the 
5 3 ... ͤ Bn Aura abc. - di 


zin- 


] harmleſs ot, and from, all Coffs and Damages which may ariſe by Reaſon 9. 


had indemnified the other. 5 Mod. 243. Mich. 8 W. 3. Harris v. Pert,, 
: it: but if it be to ſave him harmleſs generally a Non Damnificatus generally will do; and FF it be to fave 
E harmleſs in ſeveral Particulars againſt all Perſons it is general; Per Holt Ch. J. 12 Mod. 406. Trin. 
E 12 W. z. Anon. 5 : rg e 
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ſeadant ought to he How he acquitted and diſcharged the Parith, and 
hot anſwer the Damnification only ; But it was anfwered, that had the 
plea been that he had kept harmleſs and diſcharged the Parith it had not 
been good, without thewing How &c. becauſe it is in the Affirmative, 
dat here it was ½ the Negative, (viz ) that the Pariſh was not damnified, 
and they ſhould have he wn a Breach ; tor though in Strictneſs this Plea 

© woes not anſwer the Condition of the Bond, yet it does not appear upon 
the whole Record that the Plaintiff was damnified, and conſequently he 
has no Cauſe of Action; and the Court gave Judgment tor the Deten- 

T dint, 3 Mod. 252. Mich. 4 Jac. 2. B. R. Mather v. Mills. 


41. In Debt upon a Bond, conditioned to free and keep the plaintiff Carth. 3 78 
adaud- 
ged acer f 


( ſach x Lavb- Sit &c. The Defendant pleaded Non damnificatus general- ingly — If 
ly, and upon Demurrer the Court held the Plea good, becauſe the Con- one be bound 
dition was to ſave him harmleſs from ſome thing which was uncertain to fave harm- 
> it the Time of the making thereof, (viz.) from the Colts and Charges of the leſs againſt 


a particular 


Suit, that no Colts might be recovered againſt him; but it it had been hin, the 
to fave him harmleſs from a particular and certain Thing, there ſuch a ne- Defendant 


gative Plea generally would not have done without ſliewing how he ought — 
ew How 


e has done 


42. Bond to ſave Harmleſs againſt ſeveral particular Things, and after os Caſe 
O on v. 


in general; here to a general Declaration Non Damnificatus is a good Hill. Mb 
| Plea, and then the Plaintiff ſhould ſher a Breach, though perhaps it is 33 & 4 5 
better to anſwer to the particular Things, and then to ſay quoad the Eliz B. R. 
| Reſt Non damnificatus 3 Per Holt Ch. J. 11 Mod 98. pl 11. Paſch. 5. pl. 24. Per 
| Anne B. R. Anon. cites * Cro. E. 253. that the Plaintiff thould have af- Candy; chat 


if the Diſ- 


1 lgned a particular Breach before he had demurred. _ charge is to 


a particular 


' Thing, he muſt ſhew How &c. bur otherwiſe when it is to a Multiplicity of Things; for then a ge- 
| neral Pleading is good, and cites 3 E. 4. 8, 5 | 


. 4 * 1 
« 2 * — n 1 4 K 
— — = "OI. 
" x wt 


(Z. a. 5) To fave harmleſs, Equity. 


atany Time atter the Money becomes payable on the original Bond, ond of FA 


the Court of Chancery will decree the Princi al to diſcharge the Debt. Law. 
Vern. R. 190. Mich. 1683. in the Caſe of E. Ranelagh v. Hays.  Bulſt. 234. 
19 7 V Abbots v. 
| | | | | | | ade, 
2. The Plaintiff a gned ſeveral Shares 4 the Exciſe in Ireland to the 2 Chan. Ca- 
Detendant, who thereupon covenanted to ſave him harmleſs, and to fland 225 
in his Place touching the Payments to the King &. the Plaintiff being ſued creed, but 
by the King, brought his Bill to have the Agreement performed in Specie ; it ſays it was 
was inſiſted, that the Plaintiff might recover Damages at Law, and that ſe — — 
this was no ſpecifick Covenant, but only a general and perſonal Cove- Ke . one 
nant for Indemnity, and it ſounds only in Damages which cannot be aſ- a Nota fays 
certained in Chancery; But Lord North decreed that the 1 it was not 
— | | Aaa e 5 ou 


E # 8 HO? the Surety is not troubled or moleſted for the Debt, yet So dis a 
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charged in ſhould perform his Covenants, and directed it to a Maſter, and that a; 
Me. o- Often as any Breach ſhould happen he ſhould report the fame ſpecially 
proved that that the Court, it Occaſion ſhould be, might direct a Trial in a Onan 
the Rent tum damnificat” Vern. 189. pl. 190. Mich. 35 Car. 2. Lord Ranelaugh 


was behind, V. Hayes. 
bur only 


tat he was ſued &c. and objected, that for every petty Breach this would ſubject the Defendant io 
 Commirment. | CENT 5 ! | | | 


8 1 249 3. A Diverſity was taken, viz. where the Counter- Bond or Covenan; 
er Divas. is given to fave harmleſs from a penal Bond be/ore the Condition broken 
ſiry docs not there if the penal Sum be not paid at the Day, and fo the Condition no: 
appear —— preſerved, the Party by this is liable to the Penalty and fo damnified 
Skin..397. and the Counter-Bond forfeired ; Bur if the Counter-Bond be given 0 
n : 51 C ter the Condition broken, or to ſave harmleſs from a Angle Bond or Bill 
does not Without a Penalty, there the Counter-Bond cannot be ſued without 
appear. ſpecial Damnification; Per Holt Ch. J. 1 Salk 199. pl. 2. Mich, 5. W. 

& M. in B. R. Griffith v. Harriſon, „ 


— * — a * 


—— 


(A. b) Conditions. [ hat a Breach. | In reſpect of 
5 | the Words. 


1. I F the Condition be, that if he recovers 20 Acres of Land, 

the Obligee thall have a Moiety ; tf he recovers but 10 Acłcg, he 

1 is not bound to pay any art. 21 Ed. 4. 52. b. 
This ſeems 2. If the Condition be, ro make betore Eaſter next a ſufficient El- 
way $ 28 tate in Fee of the Manor oft B. diſcharged of all former Bargains and In- 


Cam. Scace, Cumbrances, except a Leafe tor Years, upon which the ancient Rent 


or at one of ig łeſexved; if a Leaſe for Bears be made meine between the Date of 
the Serjeant's the Covenant and the Delivery of the Deed, this ts not any Breach, 


vey Frog D. 3, 4 Ma. 139. 34. the ancient Rent being reſerved. 


Brooke Ch. Baron, Saunders, Whiddon, and Dyer, that it was not a Breach ; but Morg in and Bend- 


lows e contra; and was the Caſe of the Earl of Huntington v. Ld. Clinton. 


* D. 139.2. z. Tf the Condition of a Feoffment be, that the Feoſſee ſhall glre 


pl. 32. Hill. other Lands in Recompence thereof, and the Feoſtee inteofls him of 


bother Lands of a defeaſible Title, wHhICh are after evicted ; yet the Con. 
dition is performed ; for * once a Recompence, and perpecually. D. 

„ "$5 4. Wo 139. : 5 10 5 EL. 

Br. Condi- 4. Ik the Condition be, that if the Conuſee of a Statute holds 

| ſuch Lands in Peace without Damage or Lols ior want oft Warranty, 


OH C&S. b. then cc. if the Conuſee be impleaded, ann vouches the Conuſor, who 


by Finchden renders it, by Which the Land is loſt, and the Conuſor hath nothing 
and Pereye. to render in Value, the Condition is broke ; for to render in Value 
tisok common Right upon a Warranty, and the Judgment to recs 
ver in Value is not ſufficient, for he is indamaged without the Va 
tne. 46 Ed, z. 28. b. ſuch Cale. ep 
5. If the Condition be co acquit another, though he acknowledges 
the Acquittance, yet if he do not acquit him in Deed, the Condition 
is broke. 46 ED. 3. 28. b. - „ 
6. Ik the Condition be ro ſtand to an Award De Partitione faciend', 
and they award a Partition, and that he thall levy a Fine to make 
ir certain; he ought to levy a Fine, becatile this depends upon the 
Partition, and intorces It, 11 Y. 4. 25. b. 5 7 
4 


EX . bn 22 fried 5 == 


„ 
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1 . If the Condition be nor to alien the Land, ann he gives the * This ſeems 
Land o his Heir apparent, without taking of any Thing kor it, the do be mit⸗ 


Condition is broke, * 46 Ed. 3. 33. for I do not 
A | find any 


ſuch Point there. 


8. Tfthe Condition be not to do any Thing which ſhall turn him in“ This ſeems | 
E Villeny; if he acknowledges a Statute, whether the Condition (:\ Va * 
brole? Oubitatur 46 Ed. 3. 32. b. (Quere, the Jntenr of the er 1 d not 
Word Ditieny.) a | obſerve any 
I | g ea Point 
| there. 
9. Tfthe Condition be not ro make any Debate or Diſfurbance a- SAN 
bout the Adminiſt ration of the Goods of B. againſt the Dbligee ; if he bel 3. 
adminiſters che C5oods, AND catiles himſelf to be ſummoned tor them. 
the Conditton is broke. 47 Ed. 3. 23. b. 
10. Ik the Condition be co tutter an Alliſe to paſs, Which the Obligee 
hath againſt another; though he gives 208. to a Juror to pals againſt 
bim, yer Ik the Aſliſe pais tor him, the Condition is not broke, 10 h. 
6. 19. g 
Ii. But otherways it had been if the Condition had been to ſuffer Orig. is | 
| the Affiſe ro paſs without Impediment * or bad Endeavours, 10 Þ, : xy En- | | 
o! W 6. 19. IS e e | = 
112. If the Condition be, that the Leſſor may come to the Houſe Br. Condi- 

E leafed ar a certain Time, and that the Leſſee do not ouſt him during 3 55. 

the Term; if the Lellor comes, and the Leilee thurs and locks the . 
d, Doors, pet this is no Ouſter, for he might have entered notwithſtand⸗ venant was, 


ug. 3 9. 4. 8. b. adjudged. - that the Laſ- = 
; | | x or mig! | 
be in the Houſe 4 Days in the Year, and that the faſtening the Doors and Windows is no Breach : | 

El- | and Brooke ſays, that the Law ſeems to be the ſame of ſuch a Condition. Br. Deuc, pl. 56. cites | 

In- 80 Fitch. Dette, pl. 109. cites S. C. adjudg'd by all the Juſtices. e | | 

It 3 . : | 2 

ot Iz. It a Man lcaſes for Years, and covenants, that the Leſſee | 

ch. fall enjoy the Land peaceably, without the Trouble or Moleſtation of 


| any, and there was a Rent-ſeck at the ſame Time iſſuing out of the 
. Land, which was due ro the Queen, and after the Queen by her Jre- 
kogative diſtrain'd in the Land; yet this is not any Breach of the Co⸗ 
venant, for the Land is not charged or incumbered with the Rent- 
Seck, [cilicet, as to the JÞofſefſion ; and then when the Queen di⸗ 


5 ſtrains for it by ber Prerogarive, this is of Common Right, and none 
. is bound to diſcharge Things of Common Right. Mich. 43, 44 Eliz. 


0, B. R. between 7% and Howe, per Curlam. 5 

14. So a Fortiort if tbe Rent had been iffuing our of other Land. 

1; | bid. per Popham. 1 . 
| 15. Leaſe to Baron and Feme for Years, with a Proviſo that if the Poſ- S. C. cited 


10 | /ſefion comes into the Hands 4 any other than the Baron and Feme, and of D. 6. b. 
e their Iſſue, that then upon the Tender of 1001. by the Leſſor, he may n 
e beenter. Baron dies; Feme takes another Baron; Leſſor renders the 

o © 27221. Whether the Marriage is a Breach, dubitabant. Mo, 21. pl. 71. 

„. Hill. 2 Eliz. Anon. I 

16. A. by Indenture leaſed an Houſe to B. for 40 Years, and B. by the 

3 ſame Indenture, covenants that he will ſufficiently repair it during the 


Term, and that A. his Heirs and Aſigus may enter every Tear to ſee if the 


Ml | Repairs are done; and if it is repaired, upon View of the Leſſor, according 
b. de Agreement, then the Leſſee ſhall hold for 40 Years more after the firſt 
3 Term ended &c. It was agreed by all bur Raſtal, that though the Leſſor 
i dees nat view &c. yet if it is kept in Repair the Leſſee ſhall hold rhe o- 


ther 40 Years, the Reparations being in Facto performed, becauſe the 
7t View is a Thing voluntary in the Leſſor, and tor his Benefit, and the 
| not doing thereof ſhall not prejudice the Leſſee; and judgment for the 

| | 18 | Plains 
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286. 4 Conenmon 


any Proviſo, 


* Br. Annu- 1. 


— 


Plaintiff by the other 3 Juſtices. Mo. 27. pl. 88. Trin. 3 Eliz. SKkert's 
Caſe. | | | 

17. It a Man be bound to make a Feoſfinent of his Land there, althy 
he charges the Land, yer he ſhall not torteit his Bond; but if it were t 
make a Feoff ment of his Land diſcharged &c. it is otherwiſe ; bat yet |; 
ſhall zo: be bound to diſcharge it of ſub Things with which it is chars! 
by the Law. Arg. 3. Le. 44. pl. 64. Mich. 15 Eliz. C. B. in Caſe cl 
Mountford v. Catesby. . 


Ms. 40. 18. The Biſhop of Rocheſter made a Leaſe of a Manor for Yor, 
| EPL ited Wherein were divers Copyholders, proviſo that the Leſſee ſhall not moleſt, ber, 


only as by or put our any Copyholder paying his Duties and Services ſub Pena for. 
way of Facturæ; The Breach was aſſigned that the Deimandant eatred upon a (i 
Covenant, pyholder, in a Cow-houſe, Parcel of the Premiſſes, and beat him, Et fic mo- 
and without Ieſtavit; It was the Opinion of the Court, that the Condition was not 
adjudg'd no broken, for that the Moleſtation ought to be intended ſuch as thoul; 


' Breach; be an Expulſion, of Moleſtation concerning his Copyhold-Tenemert; 


andthe and adjudged accordingly. Cro. E. 42 1. pl. 16. Mich. 37 & 38 Eli, 


Court like- 
Ai inclined B. R. Penn v. Glover. 


that it was no Condition. 


19. A. leaſed Lands for Years; rendring 50 8. Rent at the 4 Feafts, 
viz. Mich. &c. Proviſo if the Rent be behind by the Space of a Near after 
the Day of Payment, it being lawfully demanded, and no Diſtreſs to le 
found there per totum Tempus preditium, to re-enter ; It was found that 
the Rent was behind tor a Year, and that there was a Demand, but 
there was not any Diſtreſs the laſt Day of the Year upon the Pre. 

miſſes, and that the Leſſor entred. Adjudged that the Condition 

was not broken if there was a Diſtreſs at any Time of the Year, 
and a Condition {hall be taken favourably for the Leſſee. Cro. E. 764, 
pl. 2. Trin. 42 Eliz. B. R. Grig v. Moyſes. 88 | 

20. The Condition of a Bond to ſave the Obligee harmleſs concernin? 
his buying of certain Goods at ſuch a Price, extends not to the Price but 
the Title, as was clearly agreed upon Evidene between them. All. gz. 
Mich. 24 Car. B. R. Smalman v. Hutchinſon. 3 
. Leaſe tor 9 Years, was dated 1 June, 16 Car. 2. in which thete 

3 d' for Was a Covenant to ſave the Plaintiff harmleſs from all Evittions during the 
the Plaintiff, Term, and in Covenant the Breach aſſigned was an Evittion 26th of Fine 


2 Keb. 291. 


bid. following ; The Defendant pleaded that this Leaſe was primo deliveratum 


8 3 the 1ſt of Fune 17 Car. 2. which was after the Breach aſſigned, and that tht 


| judg'dac. Plaintiff was not eected after the Delivery of the Deed. Upon Demurrer 
cordingly. the Court held that thoſe Words (during the Term) ſhall be conſtrued 


during the Term in Computation of Time, and not only from the Time 


of the Delivery of the Deed when it commenced in Intereſt, and Judg- 
ment for the Plaintiff, Sid. 374. pl. 14. Trin. 20 Car. 2. B. K. 


Lewis v. Hilliard, 


— 


(B. b) How to be performed when it is Pro Conſilio 
W 


ity, pl. 7. | 


e impendendo, the Grantee is nor bound to travel, nor Do all? 
and 41 E. z. Thi 


Firzh. An- 1 | | 

nuity, pl. 19, cites S. C. & S. P. —— Br. Extinguiſhment, pl. 3 5. cites S. C. + Br. And 
nuity, pl. 18, cites S. C. + Br. Conditions, pl. 35. cites S. C & S. P. adjudg'd. — 
Annuitz, pl. 18. cires S. C. | 2. Allo 


[ an Annuity be granted to a Man of the Law, pro Conſilid 


g, but Counſel where he may be found. * 4: Ed. z. 6. 8 0. 
19.— 6. 24. F 21 ED, 3. 7. b. adjudged. VVV e 


= —5ðif——— — 
MW wo! 


; his Charges. 8 ). 6. 24. 
to a Counſeilor, he is not bound * this ro put his Hand to a Bill n 4a C. 
| | i 


— A de. 


ad. yet tia p ; EY a ds WE x SY 9 
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4 rye — 


* 2. Allo the Grantor ought to diſcloſe his Caſe to the Grantee. other: Br. 1 F 
wife he 18 cxculed of His Counſel, 4r Ed. 3. 6. b. ns 8 cites 


41 E. 3.19. —— Fitzh. Annuity, pl. 19. cites 41 E 3. 19 S. P. 8 


Ik the Grantee cannot counſel him, yet if he does as much as he | 


4. So if an Annuity be granted pro Conſilio & Auxilio to a Phyſi- Br. Annuity, 


| can, he 15 erculed. 41 Ed. z. 6. b. 


© can, the Grantee is not bound to travel for him, but to give his pl = 
Advice ann Help where He may be found ; al ſo he ought to certity him 41 K * 

E whar Malady it is. 41 Ed. 3. 6. b.-20 (R. Quære this ; for a Malady char the Po 
is ſecret, which cannot be known but by the Phyſictan, and a tick Phyſician 
Alan cannot travel to the JIhyfictan, but perhaps it he ſends his Urine bught to go 


to the Pa- 


to him, he may know his Oiſralſe; but he may be helped much by en 
© Juſpection and feeling his Due ; deo Quare, ) Firzh. An- 


: | | 4 a . | nuity, pl. 19, 
| Cites 41 E. 3 19. and ſeems to admit that the Phyſician ought to go to the Patient. 


5. So ik an Annuity be granted to a Man of the Law, pro Conſilio Nor is he 
t Servitio ſud impendendo, he is nor bound to go with him, nor to bound to go 


to him; for 


counlel him in other Place than where he is found, 8 P. 6. 21. tte Grantor 


may notify 


; his Caſe to him, and he may give his Counſel, where he is, withour going to him; though otherwiſe it is 
nin Cale of a Phyſician ; for the Patient cannot go to him. Br. Annuity, pl. 4. cites 41 E z. 6. 19.— 
E Fiih. Annuity, pl. 19. cites 8. C. See (S. c) pl. 20. 5 | 


6. So he ts not bound to go with him, though the other will bear 


82. 


1. Tf an Annuity be granted pro Conſilio impenſo # impendendo Cro. J. 4 


a 


in the Star-Chamber. JIa'ch. 16 Jac. B. B. between Mingey and 


Hammond udjudged per Curtam, OED T i 
and held no Plea ; for ſetting his Hand to every Bill may be inconvenient to him. 

8. Bur when an Annuity is granted pro Conſilio impendendo, and 4 

the Grantee in che tame Deed binds himſelt by ſuch Words, pro *£2-435- 

qua quidem Conceſhone, that he will go with him to any Place with- r. Cone 


in the County; there he ought to go with him, becauſe he hath ſpeci- tions, pl. 52. 


ally bound himſelfk ſo to du. * 8 0. 6. 24. 32 ED, 3. Annuity, 30. cite. C. 


a ; and ꝙ E. 4. 
Curia. © a. 


this isa Condition, and for Non-feaſance the Annuity is extinct, per Strange. Br. Annuity, pl. 18. 
cites S C. & S. P. by Strange. But Brooke ſays, Quære inde, for it is a Grant, and not a Con- 
dition. | | Kt e | 1 8 


9. Il the Grantee of ſuch Annuity refuſes to give his Counſel * Py. 1. 
upon Oemand, the Aanuiry is determined. Da, 12. 1. b. 48 D, 6. , cee 


24. 16 Ed. 3. Annuity 22. 5 Ed. 2. Annuity 44. -- he miſprint- 
Litr. 244, a. S P. — Becauſe he has no Remedy for the Counſel, nor any Eſtate therein, Arg. Roll | 


Rep. 122. Hill. 12 Jac. B. R. + Br. Annuity, pl. 18. cites S C. & 8 P.—— br. Ex- 
tinguiſnment, pl. 55. cites S. P — In the Quurto Edition, and the ſmaller Folio Edition, it is pl. 36. 


and ſo in thoſe two Editions are two Pleas mark'd (36) and thoſe laſt mentioned Editions cite 41 E. 3. 6. 


— Co Lit. 204. 2 S. P. So if Annuity be granted, Quod preſtaret Conſilium, this makes the 


Grant conditional. Ibid. | 


10. Tf the Grantee of an Annuity pro Conſilio impenſo & impen- Br. Condi- 


dendo " retuſes after to give Countel ; This does noc determine the A F 
Annuity, becauſe this was granted as well tor the Services paſt as; „ char 
thole to come. Temp. ED, 1. adjudged. 8 | SS. 

| 75 1 Te = and ſhall extinguiſh the Annuity. 1250 


B b b 55 


d 
Niſi. —— 


i 

. 4 
15 

| 

: 

$1 

1 

4 

1 


— * — 4g Soya 
2222 — 8 n 
.: „f — — 


San „ 4 — „ 
—_— — 8 8 ä —— — n e "A? + 4s. _—_ r 3 


Condition. 


186 
PER — 


11. Ik a Dean and Chapter grants to another the Office of C1 
Cook, with 5 l. for the Exercile thereof, provided that he exerciſcs th, 
Office in the great Kitchen of the Church ; and after the Oean TEQUires 
him to exerciſe it in his own Kitchen, and he retuſes, pet the Annuity 
18 not determined. Pill. 37 Eltz. B. between Galisbur), Dean of MI. 
| wich, and Chapman, udjudged. VV Völk 
Fl. C 382 a. I. In Replevin E, avowed for a Rent-Charge granted to him hy 
S. C cited Stranger, who was ſeiſed of a Manor whereof the Land where is Par. 
accordingly. cel &c. pro conſilio impendendo. It was pleaded in Bar, that E. th, 
Defendant was attainted of Treaſon, and committed to the Tower, and thi 
The Grantor had Occaſion for to have his Counſel, and could not have Act 
to him &c. and upon Demurrer all the Court held that the Avowant 
ſhall have Return; for by the Attainder the Rent was not forfeited 
becauſe it was incident to the Cauſe for which it was given, nor can b 
granted over, and tho” E. is in Priſon, yet he may give Counſel as well 
as before, and no Default is aſſigned in him. D. 1. b. 2. a. Mich. 6 H. 
8. Oliver v. Empſon. 55 

II. If Annuity be granted to a Counſellor or Phyſician for their 
Lives, pro Conſil io ſuo impendendo to the Grantor, and the Grant 
dies, this does not determine the Annuity, but the Grantee ſhall hold it tor 
his Lite, and yer it was granted and was executory tor the Counſel, bur 
by the AZ of God the Grantee is diſcharged of giving Counſel; for no 
Counſel can be given to the Grantor when he is dead; per omnes Ba- 
_ PI. C. 456. b. Trin. 15 Eliz. Trin. 15 Eliz, in Sir Tho. W roth's 

Caſe. . | 
III. An Annuity was granted 7o an Attorney pro Conſilio impenſo & 
impendendo, and afterwards there being a Difference between the Grantir 
and a Stranger, the Attorney gave Counſel to the Adverſary, but not to the 
Grantor, he not requiring any of him in that Matter. The Court held 
that his Annuity was not determined hereby. Dyer 369. b. pl. 5. 
PE Paſch. 22 Eliz. Plomer's Caſe. 5 55 e 
But ifa IV. Annuity granted Pro Exercitio Officii ſeneſchalli; Reluſal to hold a 


2 in Court is a Forfeiture. D. 37”. a. pl. 28. Trin. 23 Eliz. Anon, 
mmon 3 2 . | | 
grants Annuity to hold Courts, and he ſummons it without his Companion, and the Grantee refuſes, 


this is no Forfeiture, becauſe it is a void Summons. D. 37). a. pl. 28, Marg. cites 29 Eliz. Hurleſton's 


Caſe, 


—— 


V. If A. pro Confilio impenſo &c. makes a Feelſ ment or Leaſe for Lie, 


albeit he denies Counſel, yet A. ſhall not re-enter ; tor in this Cale there 

ought to be legal Words of Condition or Qualification; tor the Cauſe 
or Conſideration ſhall not avoid the Eſtate of the Feoffee, and the Rea- 
| ſon of this Diverſity is for that the Eflate of the Land is executed, and 
the Annuity is executory, Co. Litt. 204. a. 


[B. b. 2) Till he be promoted to a Benefice.] | 


12. It an Annuity be granted till the Grantee be promoted iind pte- 


ferred ro a Benefice of 30 l. a Year by the Grantor, and alter 
the Grantor preſents him, but the Grantee 1s found inſufficient, the 
Annuity ſhall ceaſe. Palch. 1 Jac. B. dubitatur, 
13. [So] If an Annuity be granted till the Grantee be promoted 
. toaBenefice by the Grantor, if be proters a Benefice to him which 
is litigious, yet the Annuity is determined, for perhaps he has a good 
Title thereto, though it be litigtous. 17 E. 3. 11. dubitatur. 
14. But if the Church be tull of another at the Time of the Pte 
- ſentation, the Annuity is not determined, though he — — 


<2 CT = 


P 


is, the Cultody of the 
niity, for he is removeable at the Will ot the Parithioners, 3 E. 3. 
| Jnnuity 40. adzudged. 


| or his Heirs, it is a god 


; any Benefice of any Action, but at 5 Plealure, becauſe of the ſa 
| Words ; and by this Refuſal the 


8 q . : 4 . 5 _ " 
rere _— — POR: __ 82 2 — -* fa 9 2 2 — 
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-clentacion, for the Preſentation and Acceptance is vo. 26 E. 
69. U. : | 
” 15. Tf an Annuity of 20 l. per Annum be granted till he be pro- 


1 1 . „ . . S 4* %\ 
— FI" 9 * dt. 


moted to a Benefice, the Benefice oughr to be of the Value of 10 
| Marks a Year. 16 E. 2. Annuity, 47. 1 


. 2. ſſue thereupon; SHR 
16. Ik an Annutty be granted to another till he be promoted 


to a competent Benehce ; IT the Grantor after renders to him che Pre- 
| ſenrarion to a Vicaridge; Which is worth 100 Marks per Annum, which 
he refuſes, the Annuity is determined, 3 Hen. 6. Unnuity, 2. avzud- 
ged, 31 E. 3. Annuity 23. „ 


17. The Benefice ought to be of as much yearly Value as the 


ö Annuity 18, Otherwile it is not determined. 3 E. z. Annuitp, 40. 
Cemp. ED. 1. Annuity 50. 55 


15. The Value of the Benefice ſhall be reckoned according to 


. the Demerir of the Party £9 be promoted. 31 ED, 3. Annuity 28. 


19. Tf the Grantor 3 the Grantee to alt Ewe⸗Benet (that 
loly- water,) this does not determine the An⸗ 


20. If an Ainuity be 2 — till promoted c. by the Grantor 
Pertormance of the Condition that he was 
promoted by the Mother ot the Grantor at the Requelt of the Grantor, 


| in Otſcharge of the Annuity. 33 E. 1. Annuity 51. adjudged. 


21. It an Annuity be granted ro an Intant till he be promoted 4nraity was 


to a Benefice ; It the Grantor. renders him a Benetice, though he Sinted ro A. 


till he wwas 


| cannot take it for the Monability of his Perlon, pet the Annuity is promoted to a 
determined. 3 Ed. 3. Annutty . 


; Action brought the Defendant pleaded, that the Plaintiff had taken Wife, and ſo cannot receive a Benefice ; 
and adjudg'd a good Plea. Br. Annuity, pl. 16. cites 7 H. 4 16. 5 | | 


competent Be- 
ne fice, and in 


In Annuity upon a Grant, till the Grantee was promoted to a competent Benefice, and he refuſed; 


The Plaintiff ſaid, that it cas aBenefice <with Cure, and that none may take by the Law of Holy Church 
before the Age of 24, and he was only 22 at the Time of the Preſentation ; and the other ſaid that he was 
E 24, and ſo to Iſſue. Brooke ſays it ſeems to be ill Pleading, for he ſhall not anſwer the Refuſal; for 
be refuſes where the Ordinary was ready to have ſuffered him to have this Preſentment, he has extinguiſh- 
ed the Annuity, as it ſeems. Br. Conditions, pl. 54. Cites 19 H. 6. 54. 8 


22. Tt the Grantor reſigns a Prebend to the Grantee, and the 
Biihop at the Requeſt of the Grantor tenders the Prebend to the Gran⸗ 


tee; Ik he retuſes it the Annuity is determined. 16 E. 2. Annuity | 


47. : | : . 
23. Tf the Annuity be granted quouſque de Beneficio ſibi provi- W 
derit quod duxerit acceptand', the Orantee is not bound to 0 Fol. 436. 
d 


nnuity ſhall” not be determined, 
Temp. E. 1. Annuity 50. adjudged, OT Out. 
24 It an Annuity of 40s. [401.] a Year be granted till pro- 


| mored to a Benefice, a Vicaridge of the Value of 5 1. per Annum is not 
| futicienr. within this Condition, 19 E. 2. Annuity 49. + 00 


25. Bur tt ought to be of the Value of 10 Marks per Annum at 


| lea; and this is ſufficient, 10 S. e Annnity 49. Alle there 


26. Annuity of 10 Marks was granted 7ill the Grantee was advanced 


do a competent Benefice, and they were at Iſſue upon the Value of the Penefice 
Lender d and refuſed, viz. that it is not worth 101. &c. and the others e 
| Contra where the Annuity was of 10 Marks. And it was ſaid that if 


e had accepted the Benefice, that it had extinguiſh'd the Annuity, of 


Whatſoever Value the Benefice had been; Brooke ſays the Reaſon feems _ 
| — be in as much as the Acceptance proves that the Grantee took ie 40k 


Competent. Er. Annuity, pl. 30. Cites 10 Afl. 4. 
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188 Condition. 


27. If an Annuity be granted by J. Abbor of D ri rhe Grantee be Pro 
mcted to a competent Benefice by the ſame Abbot, Tender ot the Benefice by 
his Succeſſor is not good. Contra if it had been by the Abbot of D. and J. 
had been left our, Br Conditions, pl. 214. cites 15 H. 7.1. 


— 


enn 


(B. b. 3) Pro Conſilio impenſo & impendendo. 


Pleadings. 
Tr, yo 1. IN Debt, the Plaintiff counted how he was retained of Counſel 
8 ; 2 | with the Defendant for 20 Tears for 20/. per Ann. and that fo much 
TH 4 


47. cites 37 Was Arrear &c. and per Cur. the Count is not good, for he 0% ft t 
H. 6. S. count that he counſelld him, or was ready to counſel in Cafe the other had 
demanded it. Br. Count. pl. 5. cites 3 H. 6. 33. 
Br. Count, 2. In Annuity againſt a Prior upon a Grant of his Predeceſſor of 403. 
pl per Ann. pro Conſilio impenſo & impendendo, he counted how he had cin. 
Br. Dette, Jelled the Predeceſſor and his Covent after the Grant, ſuch a Day, Year, and 
pl. 131. cites Place, as he ought, as it ſeems ; tor otherwite he cannot charge the Suc- 
S. C—— ceflor upon a Grant of the Predeceſſor without Covent-Seal, unleſs it 
_ ous were for ſomething which ſhould come to the Uſe of the Houſe, nr 
5. C. © count of Counſel before the Grant, by reaſon of this Word Impenſo, and yet 
well; per Danby and Davers, but he need not count in what Matter he 
counſelled him. But ſays Quzre if he ſhall thew ſuch Matter upon Grant 
made by another Man. Br. Annuity, 25. cites 38 H. 6. 22. 
3. Debt upon Arrears of Annuity by J. B. againſt the Abbot of C. 
upon Demand of 40 1. and counted that R. late Abbot, &c. by Deed &c, 
granted to him 40 s. of Annuity out of the Monaſtry aforeſaid pro Conjilioto 
the ſame Abbot and Convent 7zpenſo & impendendo, and that at the Time 
of making the Deed he was and yet is learned in the Law, and that he had 
given his Connſel to the ſaid late Abbot and Covent at S. in his prattijing 
the Buſineſs of the Flouſe ad Proficuum of the ſaid Houſe ; and that K. Al- 
bot died, and . now Defendant was elected and made Abbot &c. and for | 
much Arrear in the Life of the ſaid Abbot he brought this Action; and held 
good per Cur. though he ſaid that he counſelled the Predecetlor in mana 
ging the Buſineſs of the Houſe ad Proficuum dictæ Domus, and did not 
ſay in what Buſineſs; for if the Defendant denies it the other ſhall thew 
it in his Replication, and ſhall ſhew there in What &c. Br. Annuity, 
pl. 28. cites 39 H. 6. 22. | 


8. P. Br. 4. And in ſuch Action againſt Succeſſor upon Deed of the Predeceſit 
Abbe, pl. wit hout Covent-Seal, he ought to count that he counſe.led the Predeceſſor l 
$6 the Uſe of the Houſe ; tor otherwiſe the Succellor is not chargeable. 


Ibid. „ 95 15 5 
S. F. Br. F. Contra where the Action is againſt the ſame Abbot who granted ; for 
| 3 Deed or Contract of the Abbot alone of a Thing which comes to the 
8. C. was Uſe of the Houſe thall bind the Succeſſor, and it he who granted det 


not demand Counſel, yet the Action lies againſt him becaute he did not 
retuſe ; But contra againſt his Succeſſor, tor it no Counſel was given to 
the Uſe of the Houle, the Succeſſor thall not be charged; Quod not 
per Cur. Ibid, „„ 5 
Br. Dette, 6. Debt againſt Executors of Arrears of Annuity, and counted that 
pl. 114 cites the Teſtator, by the Deed which he ſhewed torth, had granted to him 
Red 89 40 s. per Ann. of Annuity pro Conlilio ſuo impenſo & impendendo &c. 
»payable &c. and if the Rent was arrear, that he may diſtrain in the KH. 
aor of B. and ſhe ved that he was of Counſel &c. and counſell'd = 
| | | | | . Nen 


e — f E : £ 
not bound to ONer Counſel without Requelt ; for he cannot know whe- 


ther be needs Counſel, nor in what tiil it be thewn to him. Br. Annu- 
ier, pl. 23. cites 9 E. 4 53. 


| that before any Arrearages indir red, he reginred the Flaintiff to do him Ser- 
dice, and he refr/ed &c. Ihe Planet replied, that before any Refuſal, the ot the Biſhey 


—— — — l — — — — — 


Condition. 
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cha Dar and Place, and that 10 |. was arrear, And it was agreed 
tnt tne Plainciit need not the in what Thing he counſell'd him, but 
is Mall come of the [ Part of] the Detendant it he finds Default in it; 
per Choke, he nid got ſpew that be counjell'd him, but it ſuffices that he 


„re ready to have countell'd him it he had required it; tor he is 


+ And it was granted that the Plaintiff need not fhew in what 


Eras the Mauor is, tor if he has levied by Diſtreſs, this ſhall 
ne of the other Part to fhew; by which the Defeadaur [land] that the 
| Plant had levied ut apon Diftres in ate Manor charged, and no Plea, 
br he /h an;wer to the Debet, becauſe the Manor is in the fame Coun- 
u. by which he [aid that levied is in the Manor, and ſo Nil debet 
Fc. And he ſhall have this Flea which is Matter in Fact without an 
| Acquittance, though it be found upon Specialty, as in Nebr upon Obli- 
| cation, and wWheare tis executcry, as Annuity or Rent upon a Leaſe tor 


Ycars, by Which he had the Flea, but all not ſay Nothing owing to 


him againſt Specialty. br. Annuity, pl. 23. cites 9 E. 4. 53. and cites 
| the like Judgment, Mich. 6 E. 3. 


8 An Anuuity was granted tor Lite pro Conſilio impenſo &c. and Annuity was 


in a Writ of Annuity brought tor the Arrears, the Detendant pleaded, brought 


? againſt the 
Succeſſors 


Defendant on ſuch a Day and 1lace diſcharged him from his Service &c. of Ely, who 
The Court held that rhe Detendant's Plea was not good, becauſe he 8338 
ourht to have fbewed for what Manner of Service the Plamtiff wis Fetain e Greco ned: 
ed to do, and the Annuity granted, 4nd then thew ſpectally what Service ſhip of all 
the Pluntiff required of him, and what be red Le. 209. pl. 292. Courts &c. 


'B 3 . 17 A HO” IN ; " | | 5 a Life, 
Mich. 32 & 33 Eliz. C. B. Bagthaw v. Earl of Shrewsbury. | atk 


& 45s. percipiend* Annuatim de Manerio de D. and the Plaintiff ſhexzed that he kept the Curts, but did 
not fer forth any Ingroſſing of the Rolls, and that after the Biſhop diſcharged and forbade him to keep 
any more Courts, tho" he was ready to do it, and that for divers Years after the Biſhop paid not the 
Antuity. It the Biſhop dies it ſeems he ought to render his Service to every Succeſſor, and it is iſ- 
ſuable that ſuch Succeſſor non exoneravit, I). 456, b. 157. a. pl. 26. Mich. 5 Mariz. Lucas v. the 
biſhop of Ely. Cites Trin. 20 H. 8. Lucas v. the Prior of Huntingdon, | 


9. In Action brought by a Counſcl for an Annuity granted him pro 
Contilio impendendo, he muſt aver that ke w1s always ready to give hin 
his Counſet, Jo. 294. 8 Car. in Itinere Windſor, cited by Mr Attor- 
ney as reſol ved im Mingay's Cie, . 


(C. b) At what Line it is to be performed, where 10 


Time is limited. Preſently; within convezient Time. 


TE HEN the Act by the Condition of an Obligation to be done The Co 


to the Obligee, is of its own Mature traniicory, (as ap- ner upon 


ment of Money, Oclivery of Charters, and the like) and no Time Bond condi- | 


limited, it ought to be pertorned in convenient Time. Co. 6. B- tioned w e. 
ivie 31, Co. Lit. 208. [d. b. — nn 


Plaintiff, wherein be and the Defendant Were buund to J. for Payment of. 51. and alſo that the Defendant 
ſhould ackr.equledre Satistattion of a Judgment had on that Bend, and alſo ſhould deliver true Notes of all 


bills of Charges which cencern the ſame &c. The Defendant pleaded, that there <vere no Bills cf Charges 
8 CCC for 
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1 Condition. a 
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for or corcerning the ſme, but faid nothiug to the R ſidue, pretending that he need not, be an; 


* 
, - - 4 . A a , . 1 F Y e it py arg 3 | 
collateral Acts, and no Tine limited for performing them. Dut ad udged that he oughe 0 have per: 15 {c31 
! 0 88 . . . o „ 5 the ih . 1 
the Reſidue of the Condition in convenient Time, without any Kcaueſt; and this Dicerfity wh 1 B. K 


ken and agreed that Where, by the Condi:ion of a Bond any Thins is required to be dane tet, and 
«ul ich in its coun Nature is trarſitory, as Payment of Money &c. and no Time is limited wie: it ſhoul ö d! 
be paid, there, though a Place of Paymeut is expreſſed, the Thing muſt be done in convenient ine i - 
and / it hall be ere a Place was appointed ; and ſ likewiſe where the Het ts local of its 05; Na Ht 
without expreſhrg a Place, when the Obligor may perform it without the Obligee, us the acknow!es, | fell 


ing Sattsfaction in this Caſe. Put if the Concurrence of the Obligee is neceſſary, he has Time during L re-d 
- = . i — - * 2 - 8 . 5 bo) «ik 

if not haſtened by Requeſt; As where it is to infeoff the Obligee, bur it it be to infeoft a Stress, and 
there he ought to do it in convenient Time, becauſe he has uidertaken to do it; but it it be tha: 13 


Stranger ſhall infeoff the Obligee, there he ought to haſten it by Regueſt, becau'e the Obligee i; per 
ty. 6 Rep 30. b. Mich. 3 Jac. C. B. Bothie's Caſe, alias, Bothie v. Sinith, — In fome Caſe 4 Ma 
ſhall have Time during his Life, as where no Benefit ſha}l be to any of the Parties, As if the Cond 
tion were to go to Rome; Per Wray, Le. 125. pl. 170. in Caſe of Cater v. Boothe, S. C. : 


2 2. If the Condition of an Obligation be to pay a leſs Sum, and n 


166. cities Day of Payinent United, he ougyt to pay it preſently, ſciucet. wic 
S. Che un d convement Time. 20 E. 4. 1. b. 18 144 E. 3. 9. 21 C 


oughr to 39. b. 14 D, 8. 23. Contra J 10 D. 7. 15. Contra 4 9 C. 4 
ſeek the O- 22 . | | | 
bligee and : g | | 
pay ir preſently ; Per Brian & Curiam. — Br. Obligation, pl. 55. cites $ C. accordingly by all te 
Juſtices —_ | 

+ If a Man be bound to another in a Bond, and yo Day of Payment is limited, the Sum is due an 


+ 


and payable immediately. Br. Obligation, pl. 12, cites 44 E. 3 9.- S. P. per Perſe auod nu 
negavit. Br. Obligation, pl. 28. cites 38 E. 3 12.—8. P. Bur he is not bound to pay it without Re. 


queſt. Br. Obligations, pl. 34.8. P. Ibid. pl. 55. cites 20 E. 4. 1 and the Obligor cont to fork 
the Obligee and lender il and pay it immediatly, and in pleading Je ol! fy, thet be bas been all 4 mes reac) 
to pav, and yet is. | + Br Conditions, pl. 173. Cltzs S, \;, 

[| Br. Conditions, pl. 61. cites 14 H. 8. 19. per Brudencl, that he o:ght to pay it as ſoon as he can 
go to him to do it. [This Caſe begirs ar Fol. 17 and reaches to 'nicft the End of Fol 23.1 

q If rreCordition be to pay 10 l. and limits no Day, the Obligor has Liberty during his Life to per. 
form it; Bur if it be a ſirgle Obligation, and no Day of Payment expreticd, it is payable immediate, 
ard fo is the Diverſity ; Per Fit.eux Quod nota. 10 H. J. 15. a. pl. 11.— hut Mo, 252, it was agreed per 
Cur. obirer, that if one be borrnd to pay MHeney on Covenant or ſinele Otlivation, he ought to pay it i con 
venient Time without Requeſt; but if upon an Obligation with Condition, he has "ime curing ns 
Lite, ——- Debt upon Ovlization of 100 l. conditioned for the Payment of $0 1 and no Day liantech for 
the Payment of the leſſer Sum; Reſolved it was payable preſently, upon Requeſt, Cro E. 708. pl. g. 
Mich. 42 & 43 Eliz. B. R. Noſe v. Bacon. | | | 

Br. Conditions, pl 74 cites 8. C. that he is not bound to pay without Requeſt; Per Choke, to 
which Brian and Littleton agreed. | | | 


3. Ik the Condition be to make a Retraxit of a Suit, he Su9%! t 
make it within conventent Time. 20 C. 4. 8. 0. 8 
Br. Condi-. 4. Tf the Condition be co pertorm the Award ot J. S. who avar.s 


wy "i: the Obligor to pay 101. without limiting any Triuc, he 0% a 
| pap it in convenient Time. 22 C. 4. 25. F 


For e 5. So ik the Conditton be to acknowledge Satisfaction in ſuch Court, 
6 Naka he ought to do it within a convement The. Co. Lit, 208. b. Cc. 
Satisfaction 6. Bothie 30. b. udjudged. 

is local, yet „ . | | | 
_ becauſe he may doit in the Abſence of the Obligee, he muſt do it in convenient Time. 6 Hep. 35. 
b. 31. a. Mich. 3 Jac. C. B. in 8. C. 1 5 2 85 | 


6. So ik the Condition be to deliver to the 1 lainttſf an Ovligation 
of 201. in which the Plaintiff and B. ſtood bound to tie Doonan; 
though no Time be limited for doin theres?, yet he ought to de! 
in convenient Time. Co. 6. Bothie zo. b. adjudgen. 1 
J. If A. demiſes to B. and C. certain Tithes tor og Years, it \ 0 
long lives, and after B. ailigns over by Indenture his Moicty co b. 
and B. alfa delivers to D. an Obligation, in which D. then ſtood bout 
to B. in 400 l. far the Jayant of 200 l. to B. at a Time then pal. 5 
And thereupon, in Conſide ration that B. at the Juſtance and Weg! 
of D. would deliver to D. the Counter-part of the fatd Indenture “ 
Alignment, ſcaled with the Scal of O. D. attuned, chat 11 he 12 uy | 


e 
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: Il to alp! 327138 his Intereſt in the taid Motety fo to him afſ!gred by 

. tht 1. would pay to 5. 200 J. in SaHSIACUON ot the faid Obligation; 

and that it he teld tue tald Jntereſt in the ald Molcty to hum alügn⸗ 

00 C0 lor more than 200 I. then he would pay to B. one Moiety ot tuch _ 

we, Wi Money 6&5 he would tell it E more than 2col. and That it he did not | 

ell the lad Intereſt in the laid Woilcty la aſügned, then he would 

re-deliver to B. the laid Counter- part BY the ZULeUTUre of Alignment, 

and the {aid Obligation tate and not cancelled ; did thereupon B. de⸗ 

e jycrs to O. tze lard Countcr⸗part and Obugation. This Promiſe 

hu beuic nale 20 july 18 Car. and B. brought an Action thereupon, Hill. 

in 5 . 2 l x 8 

ns. 20, Car. and averred in his Occlaration, that O. had not ſold his 
lad Intereſt in the laid eHolety, ald pet had not re-Deltvercy the {ain 
Cbunter part ano Obligation according to his rome, licet ad hoc 

nm WW Gciend' poitea, 20. Sept. 20 Car. at tach J lace cc. he was requelt a H 

vic c D. Che action lies upon this Declaration, for O. ſhall not have Fol ; 

„„ at $15 Lite co fell it, but he ought ta do it in a convement Tune 

br otherwile he may tay till the vid Age ok A. upon whole Life the 
Enuate is to beternune, and then it wi be but or mall Value, which 

„bas noc the Intem of the J2arries ; but the Intent was to fell it for 

te best Dame, or to re⸗druver the Caunter⸗part and Obltgatton. 

5b. 23, Car, B. B. between ® 7/anſon and Henly, udjudged Upon a 

Ocmurrer. Intratur Cr. 21 Car, Rot. 362. For though he docs 

not take upon 1011 £0: fell it, but only to pay fo much ik he fells it, 

and il he docs not teil it to re⸗denver ©, pet upon the whole Contract 

it appears, that this amuunred to a taking upon him to fell or redeliver 

att. which gught to be With a Convenient Time, or otherwiſe it will 

be ot no Cf to B. 5 Ee ow, = 

8. If the Condition of an Obligation be to pay a certain Sum to a 

Stranger, Without limiting any Time, this ought to be done in con- 

bvement Time. Mich. 14. Jac. B. B. the Bibop of Roc feſter udjudg⸗ 

com arreit of Judgment. OD | 

| 9. Ik a Leriſe be made to another, upon Condition to pay his 

| Debis; ik he does not pay them within a convenient Time, the Con- 

| Dittoit is broke. Contra 38 E. 3. 11. 6. ; 

| 10. It a Man deviſes Lands Deviſable to his Executor to ſell, and Br. Condi- 

to diſtribute the Money tor che Pay ment of his Debts, he light to ſell cy I Þ 

nas (con after the Death of the Ocviſor as he can, otherwile che bree 

Condition is broke. 38 All. 3 1 i ir dd. 

| bute for the Soul of the Teſtator, and becauſe they took the Profits to their own Uſe the Heir _—_— 


on them, and adjudged weil. — Br. Entry congeavle, pl. 124. cites 8. C and that the Entry of the 
j Ecir was adjudged good —— Fitzh. Entre ccogeable, pl. 46. cites 8. C. accordingly. . 


| 11. For if after the Death of the Teſtator a Man Tenders to him a Br Condi- 
Certain Sum for the Lands, and he retuſe it, becauſe ft 1s not to the tions, pl. 
5.3. Value of the Lands, and after retains the Lands in his Hands, to the hae 
Intent ro fell ir dearer to another, and in the mean time takes the B. Fore 
| Profirs to his own Uſe, and not tor the Soul ot the Teſtator ; the congeable, 
{on Condition is broke. 38 All. 3. adjudged, pl. 124. 


| | -ites 8. C. 
It —-Fitzh, Entry congeable, pl. 46. cites 8. C. 4 
BBs But] It a Feoffment be made upon Condition, that he ſhall 
\ { MW irs fbon as he can, and as profitabiy as he can, and the Money 


oD. faken kor the fame Lands all be diſtributed for his Soul. Ik the 


und WW Feottee continue the Poſſeſſion a Year and a Half, becauſe he finds not 
bal. Chapman t9 bup it, and rakes the Profits of the Land, bur never 
ict + ans any Eftare bur under the Condition aforcfaid, and is always of 
0 7 | 660d Will to fell the Lands it he could find a Chapman, the Con- 
(UE | | t 


vition 


— —ñ—ä— —— vᷣ—Uü - —— — —— — — - — — 


192 Condition 
= Uitlon is not brake; kor there is no Oelault in him. 26 AN, 39. du 
bitatur. 

13. Af A. in Conſideration of 50 J. given to him by B attumes tg 
procure the Wardſhip of the Body and Lands ot C. to be granted by the 
ung (to whom tt öclongs) to B. during the Minority 87 C. wyy 
was tien ot the Age or 13 Bears, he ought ta prociire it in a con 
vement Time wityoilit any Kequeſt; becauie otherunſe the Benet 
ok the Profits of the Land will be loſt in the mean time. 0. 


Car. B. K. between Vine aud Hetherington, dd u ge upon Onur: 


rer; Der Ciiriain. Intratur Tr. 7. Car. Kot. 27. 

14. It one covenznts 40 aſſure Land to another and his Heirs, he ought 
to do it in convenient Time; By Anderſon Ch. J. Arg. 2 And z, 
74. Cites 16 Eliz. 

5 If A. covenants 10 afſure Land to J. S. during A. s Life, A ſhall 
not have Time during his Lite tor the alluring of it; for then the Co. 
venant would be to no Purpole ; Per Anderſon Ch. J. Arg. 2. And, 14 

cCites 16 Eliz. 

16. H il A. covenants to grant an Annuity to J. S. during his Lite, 


or to aſfepn his Leaſe for Term of Tears or Life &c. or to marry 1 ich a 2 bin | 


ann, all theſe ought to be done in convenient Time; for in all theſe 
Cale the Covenants are of no Effect if Liberty during Lite thall he lar 
to him, who by the Intent of the Deeds ought to pert. rin the Things 


S 
before; per Anderſon Ch. J. Arg. who faid the Reaſons are appar 
and therefore not parucularty mention'd here.“ 2 And. 7 CILCS 1) 


HZ. 
17. A Bond was ; conditioned t to perinit tire Oblizce, or - bis aus, it 
only to threſh his Corn in the Ovligor's Barns, bit 400 o can 1 it ate. 1y fn 
Tine to Trine at all convenient Times herealter, or to pay $4. on Requeſt; 
that then &c. The Corn lay in the Bara 2 Years, and was much de 
vour'd by Mice and Rats; the Obligor threſh'd the Relidue, and the 
Obligee brought his Action. Anderlon took a Diſferencs betccen the 
Words (at convenient Time) and (within convenient Time) that it he 
' will come in the Night, or on the Sabbarh-Day, this is not a convenient 
Time, but tho' he comes a long Time after, yet it may be (at) Tun? 


convenient, and the Words are not (within Time convenient) and 


Windham faid that if ic had been within) Time convenient, there 
would have been a Difference. Goldsd. 76. 77. pl. 8. Hill. 30 Eli. 
The Earlot Kent's Cale. 

18. The Teſtator deviſed an Houſe to his Wife and his Heirs, _—_ 
Condition that ſhe by Advice of Counſel in Convenient Time, ſhows 
allure the ſame for Maintenance of a Free-ſchyol &c. She did nit mat 
Aſſurance in 8 Years after the Death of the Teftator ; Adjudg'd that ti: 
Condition was broken. 1 Rep. 25. b. Mich. 24 & 35 Eliz. in the Er- 

cChequer, in the Cale of the Queen v. Porter (alias) Porter's Caſe. 

Liu. S. 337, 19. Feoffinent on Condition that if the Feoffee does not pay &oe. thit 
8 lh it ſhall be law ful for the Feoffor to re-enter, The Money ought to be paid 

208. a 

| to the Feotfor in Time convenient; for it is not reaſonable that the 
Feoflee thall have the Benefit of the Land, and not pay the Money; per 
Anderſon Ch. J. 2 And. 73. Mich. 39 & 40 Eliz. Obiter. 

20. But if Condition be that if the Feoſfor pays &c. that he may be. 
enter, the Feoftor has Time to pay it during his Lif-, becauſe the other 
has the Profit of the Land, and has no Lois by Non- payment. Per At 
derſon Ch. J. 2 And. 13. Mich. 29. & 40. Eliz. Qhirer.-- 

21. It one be inteott'd, on Condition r make a Grant of a collateral 
Thing, as Hſtovers, Commun, &c. he ought to do it upon Requeit, and 
at his Peril before the Trine incurred in which the 8 is to take % 
Bemefic of the Grant as betore the Time of raking 2 the Common or Eitv- 

dess 
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5 Condition. 


| vers. Agreed by all che jaſtices. Mo. 472. pl. 679. Mich. 39 & 40 E- 
z. in Caie of Lord Cromwell v. Andrews. 


es thats. — 


— 
* 


4 
os 
+6 e__— 
vt 
7 
aA 
- ff 


N (D. b) At what Time it ſhall be performed where no 
* Time is limited: Not before Requeſt. 


I Land be granted to the King upon Conditton to grant to any 


D. 3, 4 Mad. 139. 32. BL 5 

2. It the Conditton of an Obligation be to pay a certain Sum to a 
Stranger, without umiting any Time, tt ought to be patd within a 

© conventent Time wichour any Requeſt. Mich. 14 Fac. B. R. the 

3 22 of Row adjudged, this Exception being moved in arreſt 

© of Judgment. | ED, 

3. Jt the Condition of an Obligation be to pay a certain Sum to 

che Obligee, without linuting any Time, he is not bound to pay it 

belore Requeſt, , 
4. Ik the Condition of a Feoffinent be to infeoff a Stranger upon pitzh. Entre 
 R<quelt, he ts not bound to enteoff him before Requeſt, 19 p. 6. 1 
34. b. 7 | © 
N 1 So it is if it be to infeoff the Feoffor upon Requeſt. 19 P. 6. & | 
b 6. 80 if the Condition of a Feoffment be, that he ſhall re- infeoff * Br. Con- 
| the Feotfor, he is not bound to do it before Requeſt, 38 Aff, 7. * 44. iow, ol. 

| A, 26. f 43 E. 3. 9. e — 1 

y 7 | LE Br. Tender 
pl. 33. cites 8. C. Br. Conditions, pl. 26. cites 44 E. 3. 8. 8. P. [and Roll ſeems miſ- 


4 printed (43) for 44]. —— 8. P. Br. Conditions, pl. 55 
lo. 442. 8 P. agreed per Cur. obiter. In ſuch Caſe he has Time during his Life, unleſs Requeſt 


: dies the Condition is broken, but not it the Feoffor dies, becauſe he may infeoff his Heir, Mo. 472. 
J so where the Condition extends to the Feoffee or his Heirs | 

| to re-infeoit the Feoffor, the Þetr after the Death of the Feoffee is 

not bound to do it before Requeſt. 38 All. 7. 


4 not bound to do it before Requeſt, becauſe the Feoffor is to have 1 
| an Eitate by the Condition. 44 Aff, 26. * 44. E. 3. 9. b. Curta, 9 
| | 5 itzh. | 
; | | Entry congeable, pl. 43. ches S. C. 


9. Ik . in Conſideration that T. will marry M. his Couſin before 
the Return of W. from London to Norwich, aſſumes and promiſes 
E ater his Return from London to Norwich aforeſaid co pay to T. 101, 
and to find ſufficient Security for the Payment of 40 I. more at the Death 
| of W. and after T. marries with M. and 1, returns from London 
ta Norwich, he ought to pap the ol. and find oor Bee's for He 
l. within a convenient Time after his n, at his Peril ; 
did there needs no Requeſt to be made by T. for he hath taken 
dum him to do it at his Peril. Ka, > 31, 32 El. B. between Peter 
l Carter aDjUDged H. 31, 32. El. B. R. | 


Dd nn 


— 


1 ) Stranger, tt ſeems he ts not bound to do it before Requeſt, * bol. 8 


Cites 19 H. 6.67. 93. 76. by Portington 
be made in the mean time; but if Requeſt be made he ought to infeoff upon Requeſt ; If the Feoffee 


3. Ia Feoffment be upon Condition ro give it to a Stranger in * Br. Cond- 
Tail, the Remainder to rhe right Heirs of the doe Feolfee is enn pl. - 


. 
A. 
019 


"Ae. if he does not re-tnfeotf him during the Lite of the Feoffar, ty 


_ drews's Caſe, 


zame Grant. the Re⸗grant, which was to have all the JIrectncatious During his 


Condition. 


Seco ies << ĩð — — — — — — es we 2•— 


(E. b) At what Time it ought to be perforazed when 
ns no Tome is lmited. _ 
During the Lives of the Parties. 


* Br. Condi- x, TIF a Man makes a Feoffinent upon Condition to re- inſeoff him, 
4 $P.zzwves Collditiun is broke, if he had convement Time to re-int?otf hum yy 
by all de fore his Death. * 18 Aff. 13. adjudged, Lord Clifford's Caſe. Regi 
Juſtices larly, If the Feoftee or Orantce be upon Condition to re-nfeofy 
240. Mich, Te. Brant any Cltate to the Feoffor or Grantor, without limiting ay 
i-& is Time, the Feotfce or Grantee hath Time to D it during his Lite, it 
Elia. An- He be not haſtened by Requeſt. C9, 2. f Lord Cromwell, 78. b. 79. 


& G. K Li. de b 8. . 


2. But in the ſaid Nule, if the Caſe be, that it appears by tit 
Thing to be perkarmed, or by any Accident, char the Feoffor cam 
have all the Benefit intended him bp the Condition, the Tonditm 
ts broke without any Requeit and buring the Lic ot the Feotin 

or Srantee. Co. 2. Lord Cromwell, 19. „ | | 
Ard 17.pt.. 3. As If A. conveys a Manor to which an Advowſon is appendant ty 
J. S. in Fee, upon Condition that J S. ſhall re-grant the Advowthn 
to (% A. lor his Liſe, and it it happens not to be void in his Lite, then one 
v5. Andrews Turn ro his Executors ; Though in this Caie J. ©. has all his Li 
v. Blunt, £0 re- grant it, it he be not haitened by Requeit, and the Church does 
§. 2 not become void in the mean Time, + yer if tye Church becomes vol 
e during his Lile, before any Requelt, the Tondition [9 broke, becauſ 
and uten the the Fecoſfar cannot Have all the Eikert which was intended hun by 


» Fol. 439. 


—- Mo. 105, Life. Co. 2. Lord Cromwell, 18. U. 79. reſolbed. 
pl. 249. S. C. 


adjudg'd.— D. 311. a. b. pl. $3, 84. S. C. adjudg'd ——Jenk. 252. pl. 43. S. C ee Co. Lit; 
222. b. Cites S. C. reſolved. | | | i | 
+ Per Coke Ch. J. 3 Bulſt. 169 in ſuch Caſe he ought to grant it preſently; for it is now a Fri. 


_ fallen, and otherwiſe it would be prejudicial to the Party. 


5 P. agreed 4. [So] Tf A. infeoſſs B. the firſt of Map, upon Condition that 
by 22 he hall grant to A. an Annuity or Rent during his Lite, payable 
1 yeatly, at Mich. and the Annunciation; In this Caſe the Feoitce hu 
pl. 6%. in not Time to da it during his Life, but he ought to do it before th. 
Sd. C. kirſt of the ſaid Feaſts, or otherwiſe A. ſhall not have all the Jdvai 


Ca. in. tage of the Rent intended him by the Condition. Co. 2. Lord Crow 


S. . | 


the Bottom, well, 79. Vlde 8 5. 4 Vide I4 C4 3. Det. 138. 


SGoldsb. 11). in pl. 14. Arg. S. P. 


Roll Rep. F. In ſome Caſes, albeit the Condition be collateral, and is to be per- 
8 formed to the Obligee and no Time limited, yet in reſpect of the N- 


Site 1 K. of the Thing, che Obligor ſhall not have Time during his Lite © 


J 


Debt 138. perform it; As if the Condition ot an Obligation be 70 graut an Anni! 
SC. E. 


or yearly Rent to the Obligee during his Lite, payable yearly at th: Fra 
of Eaſter. This Annuity, or yearly Rent, muſt be granted belote 
| Eatter, or elſe the Obligee thall not have it at that Feat during 8 
Late. Et lic de ſimilibus, and ſo it was reſolved in Andrews's Cale C 

Titre: 200. b. LES 8 1 | | —.— 
| | 6. Where 
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I noc I F | ; 
ſore che Performance, ſo that it caunot be performed according to the Intent 


the Condition, the Condition is broken. Arg. Roll R. 374. cites * 3 Debt 138. 


2 * , 
I 1 Re D- 


| 


Condition. 195 
Where 2 Man may do a Thing at any Time during his Life, if“ 2 Rep: 
iten'd by Requeſt, yer if any Thing happens in the Mean Time be- 28 of 
Cites 14 E. 3. 


omwell's Caſe. | ; 4 
Crom | _ Lite. 208. b. 
S. P. and cites 8. C. 


- \Where a Man is bound 10 inf a Stranger, and no Time is limit- S. P. 6 Rep. 


I ed, he has all his Lite ro do it. Ou re inde. Br Conditions, pl. 136. 31. a. but 
þ Cres 9 il 7.17. | | 


agreed e 


though the 


9 Concurtence of the Obligor ard Feoftee is requiſite, yet he onght to do it in convenient Time, for 


in ſuch Caſe the Obligor has taken upon him to do it to the Stranger, and may perform it without the 


7 Concurrence of the Ubligee. But when the Obligee himſelf is Party, and the Act canner be done 


wiihout his Concurrence, there it is reaſonabl® that the Obligor ſhall have Time during his Life, if 


— 


Lint tor the Obligee, who is a Party to the Deed, as he does in the other Caſe for the Stranger. 


E the Odligee does not haſten it by his Requeſt, hecauſe in ſuch Caſe the Obligor does not take upon 


8. Ferff ment on Condition that if Fenff or pays &c. that he ſball re-enter. 
The Feoifor has Time during his Lite to pay it; becauſe the Feoffee 
has the Profit of the Land, and has no Loſs by the Non-payment; Per 
Ander ſon Ch. J. Arg. 2. And. 73. Mich. 39 & 40 Eliz. 

9. When the Act of its can Nature is lical, and to be performed to the As if one 
Olligcee, and to the Performance thereof the Concurrence of the Obligor be bound in 
( /ite, there the Obligor thall have Time during his Bond e 
aud Oblizee is requiſite, there the igor thall have Time during nis inteoff F 8 
Lite, unleſs haſten'd by Requeſt. 6 Rep. 31. 4. agreed Mich. 3 Jac. of Land, f 

C. B. in Bothy's Cale (alias) Bothy v. Smith. without 

| | | | : 3 limiting any 
Time, there becauſe the Fate muſt paſs by Livery of Seiſin, and ſo both Parties muſt concur, and the 
ene (aurot do it without the other, and it cannot be done but upon the Land, the Obitgor has Time during 
his Life, unle's haften'd by Requeſt to the Obligor; for it is not reaſonable that the Obligee may re- 
queſt it on the Land when he will, for that would be to compel the Obligor to continue always upon 


! 


the Land, which would be inconvenient. Ibid. 


10. A. covenants 20 aſſure a Manor to B. within 2 Years, and to bind 


; | hinſelf in a Bend to pay 100 l. to C. Adjudg'd that the Bond thall be 


made within the 2 Years, but it the Contract ro make the Bond had 
been in another Sentence, then he thould have Time during his Lite. 


1 P. 347. Marg. pl. 10. cites Mich. 3 Jac. C. B. Brachenbury v. Bra- 


cheubury 3 | | $2 
11. M hen the Obligor, Feoffor, or Feoffee is to do a ſole Act or La- 6 Rep 31.a, 
bour, as to go to Raue, Ferilſaltiu, Ec. in ſuch and the like Cafes, the b lich. 


_ 8 . 8 J 41 4 2 — EE : ac, 1 
Obligor, Feotlor, or Feoiice has Time during his Lite, and cannot be 3 Ji 15 


I haſten'd by Requeit. And ſo it is it a Stranger to the Obſigation OT Caſe. S P. 
E Feotlinent were to do ſuch an Act, he has Time to do it any Time du- accordingly, 


ring his Lite. Co. Litt. 208. b. 209 a. Oy _ ſuch Act 
in no Man- 


ner concerning the Obligor, Obligee, or any other Perſon. | 
ſuch Cale no Benefit accrues to any of the Parties, Le. 125, in pl. 170. Trin. 30 Eliz. B. R. 


12. I{ a Feoſſment be made upon ſuch Condition, that the Feoffee ſhall 
Lide the Land to the Feefſor and his Wife to Have and to Hold &c. to 
tem and the Heirs ot their two Bodies &c. albeit the Feme be a Stran- 
ger, yet the Feotlee is not bound to make it within convenient Time, 
becaute rhe Feoftor, w ho is privy to the Condition, is to take jointly with 
her. Litt. S. 332. and Co. Litt. 219. a. bb. | | 

13. It the Condition be 20 2 eoff the Feoffor and a Stranger, the Feotlee 
has Time during his Lite, unlets he be haſten'd by Requeit; otherwiſe 
tis here the Condition is to intcolt a Stranger or Strangers only. Co. 


Lit. 219. b. | 
14 IE 


contra, and 


S. P by Wray accordingly ; for in 


— — 3 — — 
— — 


— . ̃ . —§—%Ü— co} AO 3 


— — 


196 Condition. 


_ — 


—— 


14 If a Man make a Feoffment in Fee upon Condition that the 2 
ſpall make a Gift in Tail to the beoffor, the Remainder to a Stranger in le 
there the Feotiee has Time during his Life, becauſe the Feoftor, why; 
Party, and privy to the Condition, is to take the firſt Eſtate ; but it the 
Condition of a Feoffment were to make a Gift in Tail to a Stranger, th 
| Rematnder to the Ferffor in Fee, there the Feottee ought to do it in come. 
nient Time; for that the Stranger is not privy to the Condition, and he 
ought to have the Profits preſently, Co. Liit. 219. b. 
15. Where one is 10 grant a Rever/ion, he has Time during his Lig 
to do it if it continues ſo long a Revertion, unleſs he be haſten'd b 
Requeſt; per Windham J. Lev. 44. Mich. 13 Car. 2. B. R. 


oma. | 


(F. b) At what Time the Condition ſhall be performed 
| when no Time 1s limited. | 
I the Obhigor. Ieoffor, 


Br. Conditi- 1. | F the Condltion be to be performed to the Party himſelf only, 
ons, pl. 1 who is to take Advantage of the Breach of the Condition, 
C * the Feofieeis not bound to do it vefore requeited. ©. 3, 4. Ma. 139.3 
B "#1 


S. P. as to re-infeoffing the Feoffor and his Heirs, he has Time during his Life, if Requeſt be no 
made in the mean time ; but if Requeſt be made he ought to infeutt upon Requeſt, and if the totes 
dies before, the Condition is broke, but not if the Feottor dies, becauſe he may infeott his Heir. My, 
4772. pl 679. Mich. 39 & 40 Eliz. agrecd. 


(G. b) [At what Time it muſt be performed.] 


Toa Stranger. 


2 Br, Con- 1. L Eoſſee upon Condition to infeoff a Stranger ought to do it pt. 


ditions, pl. ſently * 44 E. 3. 9. D. 3. 4. Ma. 139. 32. f 44. Aft, 26. 


26. cites 44. 3 
E. 3. 8. 8. C. & S. P. for the Stranger cannot make Requeſt, nor can he take notice thereof. — 
Fitzh. Entre congeable, gl. 33. S. & | | BE CCD | 
Br. Conditions, pl. 217 cites S. C. that he ought to tender it to a Stranger without Requeſt, —— 
If it be to infeoff a Stranger before ſuch a Day there needs no Requeſt, bar the Feoffee ought to oft: 
the Feoffment to the Stranger, otherwiſe the Feoffor may re-enter. So where it is to infeota 
Stranger [rarely] he ought to do it immediately, for t 
the Feoffor. Br ditions, pl. 74. cites 9 E. 4 22. per Choke. It ought to be performed in a con- 
venient Time, where Notice may be given, having Regard to the Diſtance of the Time * [Place]. Br. 
Conditions, pl. 64. cites 14 H. 8. 14. by Brooke. (“But it is at 14 H. 4. Fol. 21. a. S. C. and there it's 
not Diſtance of the (Time) but of the (Place). Mo. 472. it was agreed by all the Juices Obiter, 
that if one be inſeoffed to infeoff a Stranger and bis Heirs, he has Time during his Life if Requeſt be 
not made; but if Requeſt be made he ought to infeoff upon Requeſt, but if the Feoffee dies, the Core 
dition is broke There is a Diverſity between a Condition of an Obligation and a Condition upon a Fo 
ment, where the Act that is local is to * done to a Stranger, and where to the Obligee or Peoflor him- 
ſelt; As if one makes a Feoffment in Fee, upon Condition that the Feoffce ſhall infeoff a Stranger, and 
no Time limited, the Feofſee ſhall not have during his Life to make the Feoftment, for then he ſhou'd 
take the Profits in the mean time to his own Uſe which the Stranger ought to have, and therefor: he 
_ ought to make the Feoffment as ſoon as conveniently he mw; and ſo it is of the Condition of an Obliga- 
tion. But if the Condition be, that the Feoffee ſhall re- infeoff the Feoffor, there the Feoffze has Time 
| _—_ his 1 for the Privity of the Condition between them, unleſs he be haſtued by Re juell. 
| » LI, 208. ©, | | | | 


(H. b) 


4 


e Stranger cannot have Notice; otherwiſe of 


. 
A * 
YH 
5 
9 
7 


— ö " 8 


eofte 
Fre, | 

ph (H. b) [At what Time to be Per for m d to] 

„ 1, Stranger and Obligor. 

Onve. . 

nd he | 8 , 1 ö | N 5 

1. I the Condition be to inſeoff a Stranger in Tail, Remainder to * Fitzh. En- 

Lie the Right Heirs ot the Feoffor, he is not bound to do it before x rig gg 
E Requeſt, * 44 E. 3. 9. b. PIs "2c": hes $C_ 
4 58 | | The 


5 
1 


4 Feoflee ought to do it in convenient Time ; for that the Stranger is not privy to the Condition, and he 
E ouph: to have the Profits preſently. Co. Litr. 219. b. Y 5 


2. Tf Land be granted to the King, Upon Condition that he, his 


; Heirs and Succeſſors, ſhall give other Lands in Conſideration thereof; 
Tie King ts not bound to do it in his Life, but any of his Succel⸗ 
| ſors may, for the Word (his) extends to every of them. D. 3. 4. Ma. 
N 139. 32. 


z. Baron ſeiſed of Lands infeoffed F. S. on Condition to infeoſf him and 


Vis Wife for Life, the Remainder over to a Stranger in Fee; Hutton and 
E Crooke thought a Requeſt ought to be made by the Baron, becauſe the 
E particular Eſtate on which the Remainder depends ought to be made to 
the Husband, who is Party to the Condition, and he may take or refuſe 
it, and the Feme is at his Will; But if the Baron dies then he mult 
make the Feoffment to the Wife without Requeſt, becauſe the is a 
Stranger ro the Condition by Act in Law 3 And fo where ſhe dies, the 
E Eſtare muſt be made to Him in Remainder, without any Requeſt, Her. 
56. Mich, 1 Car. C. B. Wilkinſon's Caſe. _ 


4. But if the Condition be 70 znfeoff' the Feoffor and a Stranger, the 


E Feottee muſt render the Feoftment to the Stranger, for he had no No— 
= tice of the Condition, and he ought to be Party to all the Eſtate; and 
by the Livery made to him, the Feoffor ſhall take well enough; Per 
| Yelverton, Her. 56. Mich. 1 Car. C. B. Wilkinſon's Caſe. 


8 7 by 5 
—— _ _ —_— 


i 


(1b) At what Time it ought to be performed 
where 1% Time 1s limited. 


Upon Requeſt. 


2. FF a Feoffment be upon Condition to re-inſeoff the Feoffor and his * Br. Con- 


Wite, he ought to Do it upon Requcſt, 21 E. 3. II. b. 44 All. ditions, pl. 
£6. * 44 E. 3.9. adinitted, es 
| | to infeoff 


the Son of the Feoffor and his Wife, Remainder to the right Heirs of the Feoffor.- Fitzh. Entre 
Congeable, pl. 33. Cites S. C. but I do not obſerve exactly S. P. 


but that was 


the Condition, is to take jointly with her. Co. Litt. 219. a. b. 


2. Ik the Condition of an Obligation be to pay a certain Sum tnith- 
at limiting any Tume, it ought to be pald upon Requeſt, 38 E. 


Condition. 5 


26. cites 8. C. 


| 1.2 x | lo n : Though the Feme be a Stranger 
et the Feoffee is not bound to make it within convenient Time, becauſe the F coffor, who is Privy to 


198 Condition. 1 


— 


Br . 3. Ik a Man deviſes Lands Upon Condition to pay his Dehts he 
rome"? Bught to pay them upon Requeſt, otherwile the Condition ts bog. M 
and it the 38 C. 3. Il. b. | 
Debts are | | 

not paid on Demand, the Heir may enter; by Percy, quod non negatur. 


SAS 4. If the Condition of an Obligation be, that whereas A. the Oy, 
gor hath conveyed Lands to B. the Dvligee, it A. the Obligor * [and 
$2 Rep. 3, C. his Son} ſhall do all Acts and Deviſes tor the better Atjurance of 


a. Paſch. 26. thele Lands ro B. Which (hall be deviſed by B. or his Counſel, then tie 


_——_ 3. Obligation {Hall be votd ; and after B. devites and renders a Kelell 
Caf Calis tu be Rated oy A. and C. his Son, and K. preſently ſeals it, hlt 
F becauſe he was not letter'd, nor could read 1t, prays B. to dcliyer 
Manſer, it tO him, to ew to ſome Man learned in the Law, who {21N0ht ty; 
s. ©. aaa, form him whether it was according to the Condition, and ik ic was 
Se Words According to the Condition he would teal it, which B. refules, upon 
—anticncd in Which C. retuſes to ical it. This was a Breach of the Tonditlon, 
the Crot- beculiſe he did but require the Writing to be read to him, und he was 
ere take Conulance of che Law, whether it was according to 
Mo. dab the Condition, and ſhall not have reaſonable Cime to ſhew the Br 
Lell, Caf king to his Tounſel learned in the Law, to be taructeo by them, 
S. C. accord- C. 2. Manſer 3. per Curiam retolved. =» e 
ingly, but | | | 
ho Fabien: for the Juſtices doubted; and at another Day Arderſon aid, that his Opinion was, thu 
the Plea was nat good. 4 Le. 62. pl. 156. S. C. but ſtates it only as ro the Obligor himtelf refuſing, 
and nothing 1s mentioned relating to C the Son; and the Court held the ligation forfeited.—<$, 0 
Cited according to 2 Rep. & Mo and that the fame was aquudged 3 Bult. $0.-—$.C cited ſo. zig 
— 5. C. cited Godb. 445. pl. 513. S. P. Bur if any Perſon be pre ſent that can read the Deed 
to him, #if tbe Deed be required to be read, or if the Deed be in French, Latin &c. which the Party does no; 
underſtand ; here if the Party require one to read or expound the Deed to him, and vo ohe 15 tere droſent 
eulo can do it, he may vefwſe to deliver the Deed ; So though a Man can read, yer if the Dead be men 
in Latin or any other Language which the Party doth not underſtand, if the Party doth demand tha 
the Writing be expounded or read in ſuch Language as he may underſtand it, and no one is preſent 
whe can do it, the Party may reſuſe to deliver it. 2 Rep. 5. a. d. Mauſer's Cale. 


See(Pa) . If A. covenants With B. to make ſuch Conveyance as certain Wl to 
5 * > Lands co E. as by him thall be devited, ar the Colts and Charges ot Bh. 1 9 
Notes there. AND atter B. deviſes, and tenders a Writing containing a Bargain and Wi 

S C. Sale to [B] and dl. requires Time to have it to his Counſel, tobt WM ir 
Jo. zug, „ aDviled thereupon, and B. retuſes it, upon wich A. does not feal, WM i; 
3.5 hoe he hath broke his Covenant, tor the Coven unt was peremp:ory, (tl We * 
Godb 445. cet, to be pertormed prelently, at his Deril. O. 16 El. 338. 3. 
in pl. 513. between Wootton and Cote. | | EY 


6. Where a Man is bound 1 pay Money, or make a Feoffment, or fe- 
uolince an Office &c. and no Day is limiced when he ſhall do it, there, 
upon a Requeſt, he is bound to perform it i as ſhort a Time as he call 
But where Day is limited, and he retuſes betore the Day, this is n 
oye it he performs it at the Day. Br. Conditions, pl. 65. cites 15 
30: 5 5 
by 7 Debt upon Bond of 2901. condition'd to pay within 2 Days fir 
the Date of the Bond, but 20 Sum mentioned in the Condition. The Plain— 
tilf declared on a Bond to pay fo much Cum inde requiſitus fuerit. Alter 
Verdict it was moved that the Declaration was not good, becauſe of the 
Variance from the Condition, there being no certain Sum mentioned in 
the Condition; but adjudged, there being no Sum mention'd in the 
Condition, the Bond mult be ſingle, without any Condition, and then 
the Money is to be paid upon Requeit. 2 Bulſt. 156. Mich. 11 Je. 
Vorrington v. Waller. | - 


+ -f — x 


K. b) * 


Condition. 


— 


| (K. b) At what Time it may be perſormed where a Day 
1 is limited. 


Before the Day. 


49)! 
[and 


ce of | | 5 7 1 : | 

1 tix F the Condition be ro ſtand to the Award of J. S. and he awards Bridgm. 91. 
eie him to pay 10 l. ſuch a Day; It 15 a good Performance it he b 
but IM 645s it to the Obligce betore che Day, and the other accepts it ; for and ali 
luer Payment bekore contams PDapment at the Day. Dill. 14 Jdc. At agreed, that 
en Sebjcants⸗Inn, between Herre and Perrin, WA Mrit of Error, where the * 
uns the Award was to pay at or before ſuch a Day, and the Breach al geen — 
upon ficned for Monpayment at the Lay, without mentioning the TIO pond = 
lon, WM pipment betore, and yet the Cuaginenc_attirmed per Curtain, be⸗ z Bulk. 62. 
was cute 13apment before 1s Dayment at the Oay. Mich. 21 Car. B. N. 1 GC. and 
gta between ſreland and hut ddjudgeò atcorvingly npon Demurrer, In⸗ "ar : — * 
Dr. WE tratur, Tr. 21 Car. —— 


a 9 | | ment for the 
E Plaintiff Ibid. 169. 95. (though miſprinted 69, 68.) S C in Error in the Exechequer Chamber, 
© ind this aſ-gned for Error, but over ruled asd ſudgment affirmed. Mo. 849. pl. 1154, $ C. but 8. P. 


n. 


tn cds rot appear. Cro. J. 399. pl. S. 8 C. but S. P. does not appear. Roll. Rep. 223. pl. 29. 
Fn S. bat &. P does not appear; & adjournarur, Ibid. 3-5 pl. 31. S. C. but 8. P does not appear. 
$0 WW - — lf ifuc be taken upon Salvit ad Diem, Pavmenc before the Day maintains the Iſſue Arg. 2 
18 E Vent 222. Mich. 2. W. & M in C. B. in Cate of Watnongh v. Holgite.— 3 Ley. 293. S. C. and 
Deed : upon Demurrer Judgment was given tor the Defendant ; tor though he did not pay it at the Day, he 
no ME might have paid it before the Day, and the Payment before the Day is good Payment at the Day, 
1 5 uhere Payment at the Day is pleaded ; yer in Pleading the Parties ought to purſue the Words of the 
im WW C:ndition, —— Sce Tir. Actions (Z. 12) pl. 32. and the Notes there, Harmond v. Owden (alias) 
Ib Hammond v. Oden. | | _ 1 955 
Clem ] . : 

| 2. Tfthe Condition of an Obligation be to pay ſo much to a Stran- Mo.366,367- 

„eesr fuch a Day; If he pays it betore the Day, this 1s a good Per K Eh 
7 formance, becauſe Dapment before contains Dapment at the ay. 8 p held ac. 
10. 


90.) 20. 10 H. J. 10. b. cordingly. 


ant 3. So If the Condition of an Obligation be, that a Stranger ſhall * Br. Condi- 
UE | intcoff a Stranger ſuch a Day; Ik he infcoffs him before the Oap, this ue 1 
cal, WF 13 a good j*crtormance, becauſe it contains a Feoffment at the Oay, 17 . 


8 


9. J. 18. 20. 10 . J. 14. 6. 
; | | 155 . | The Caſe of 
E OH.» 19, 20. is as here of an Obligation that a Stranger ſhall infeoff a Stranger; But 10 H 5. 14. is 
e a Feofiment conditioned to be made by the Obi1zor to a Stranger; and lo is Br. Conditions, pl. 242, 
| Vierc he Cites S. C. == 77 | | E 


| 4. So tf the Condition be, that a Stranger ſhall inkeoff a Stran⸗ Br. Condi- 
ber atter che Death of j. S. Ik he infrofts him during the Life of J. S. 10, p. 


15 ; FR | 2 ite: 

TE f*iisis a good Performance, becaule it continues a Feoffinent ak, 9 
hr ker his Death. 9 9.7. 1). 20. b | F. P.accord- 
3 2 N x | | | | ing 5 
15 | the Effect is performed, but fs Quere, and that the Caſe was not ee | 
he | | CY N 
in 5. it the Ockeaſance of an Obligation be, to pay a leſs Sum than Godb. +8 
e b rontaudcb in the Obligation ar a Day certain; Jfhe pays tt betore ? p Re 
a the Oay, and the Obligee accepts it, this is a good Diſcharge of Cin Anon. 
ic. tte Obügation. 30 E. 3. 22 b. 23 abmitted by the Iſſue. eee 

; | | | | Te accordingly; 
| but in ſuch Caſe ir ſhould be pleaded ſpecially — So where a Copyhold EN TAS Pe; 1 E58. 


dition for the Payment of a certain Sum on the firſt July, and the Payment was male before the Day, 


n on the 16th June, and the ſame was accepted, it was agreed by ail the Court thit this was a good 


0 200 Condition. 

li! Perf rmi.nce of th r PI J 284 pl. 275. Mich. 8. Car. B R. Burgai 8 I | | 
177 rIormince ot the Con WR,” d 27. 8. r. « DUYgA:me v. Spurling. C 

Mi 212, b. in Principio. S. P. — See Tit. Reb 415 * fore 
Wt : . 
1 N 445 6. If a Condition be ro make an Aſſurance within a Month after the 2 
bl i Lias. how Dare of the Obligation, he is not bound by any Regueit to malen Ho! 
W dt any certata Time, but he may pertorm it at any Time, (*) wy, Wk 15 
[i - *Fol 441. in the Ponth. Hill, 37 El. B. between Pexpoiat aud 7hunoiclye, A x. 
| TC FL. nes i 
hl point v. Thimblebye, S. C. but not exactly S. P, f on 
pi 5 | FREE | GE | | = Co 
*k 7. {fa Condition be to make further Aſſurance within a Month upon | 2nc 
* ay Requett ot the Obligee; It the Obligee requeits him within the Month, I af 
bh and he retules, though he be ready after within the Month, yet the WR =: 
BY Obligation is torteitev, in as much as the Time of the Month is We el 
i mited to the Requeſt, Pill. 3). El. B. in Pexpoine and Thimuy's Wt © 
jj CECa.ale per Curiam. 8 1 
| 1 85, 4% % 8. I the Condition of an Obligation be, It the Obligor do at al! 
1 d her d. Times hereatter, within the Space of one Month, when he thall of r=. WW ,1 
bo" Sur. accord. Juired, make ſuch further Act and Acts, Aſſutance and Allurances, MW -- 
it ingly, Niſi as the Obligee ſhall by his Counſel demand, tor the Recovery ov! one A. 57 
5 OY nuicy of 30 J. due from J. S. then the Ovitgatton to be vol). u 6. 
bi by Wind. (his Cate, ik the Odligee does not demand any furcyer Acute Wi 
. ham . to Within the Month after the making the Obligation, pet the Dong et 
1 hive been is bound to inake further Aſſurance within a Month satter Neqdet WE 

| 14 lo re olved made alter the Month paſt, after making tne Obligation, bhecguſe the tick WP i 


ef Rollch. | Words, ((cilcet, at all Times hereatter) are without Limitata, Wl c* 
rwhich ſcems And the other Words, (within one Monti when he thail be f- 

to intend quired) refer to the Requeſt, ſcilicet, he hall have a Manth far the 
this Caſe] making thereof atter Requeſt, for the mack benign Canucktrucun 
Ravm. 61. ſhall be made to make this Agreement effectual ; tor this 18 nat live 


Mich. 14 * eo e RE þ 
Car.2 6 K a common Aſſurance, by which it ts covenantea ta make further Ut 
in Caſ: of lurance within 7 Bears, becaule the Ule in ſuch Tale yas ti1terpreted 
Lawſon v. tf, that he ſhall nat be troubled beyond 7 Bears, Dill. 1650. ber n 
nt ute Wentworth and Wentworth auJUDged upon a Oemurrer. Jutratur Tila, 
Cale was 1650. | 1 | | | 
- Thus, via, | | | | | | N 
In Debt on an Obligation conditioned to pay 100 1. on the 10th of January, upon 3 Months Warninn, the 
Defendant pleaded, that the Plaintiff had [not] given three Months Warning. Windham ] ſaid, tt 4 
though the Condition had been to pay on 10th Jan, after the Date of the Obligation, upon three Mors 
- Warning by the Obligee, the Money would not be loſt though the Obligee ſhould omit the Warni's; WE 
Er adjournatur.——— Lev. $5. S. C. the Court at firſt thought that the Warning ought to be given by 
the Plaintiff; for otherwiſe, if the Defendant would never give Warning, the Money would never 0 
be paid ; Et adjournatur. But afterwards, it being moved again, the Court held it ſhould be taten 1 
that the Obligor is to pay the Money upon the 10th January next enſuing, giving the Plaintiff he t 
| | 
{ 


1 


Months Warning thereof; for the Words ſhall be taken moſt ſtrongly againſt the Obligor, an! Judg- 
ment for the Plaintiff Niſi &c.— Keb 41 5. pl. 122. S. C. adjudged for the Plaintiff, and Ibid. cites 
the Principal Caſe of Wentworih v Wentworth, _ | by rn 


9. Condition to pay 1ol. within an Hour after Obligee has infects WM | 
him of a Mill. Payment of 5 J. before and 51. after is no Performance, Wi 1 
for it is no Duty till &c. and the 5 J. paid before cannot be intended 
the ſame Sum; otherwiſe when Day is limited, for there it is a Duty. 
D. 222. pl. 22. Marg. cites Trin. 9 Eliz. Anon. | 
10. In Debt upon Bond the Defendant pleaded Payment according to tot 
Condition, and it was found that the Payment was made and accepted veſort 
the Day. Per tot. Cur. Payment before the Day was a ſufficient Dil- 
charge of the Bond; but it being pleaded generally that he paid accord- 

ing to the Condition, they held that the Jury muſt find againſt the De— 
_tendant, for the ſpecial Matter would not prove the tive. Godb. 19. 
pl. 14. Mich. 24 Eliz. C. B. Anon, | 5 NTT” 


n r — 


II. 


> — 2 — . , 
* > _ WO 


Condition. 2 OI 


* . 
———_—— 


— — o—_ 


— 


4 20,000 l. was bequeath'd to a Daughter, provided if ſhe marry be- 2 Vern. 223, 
Ln WW. e non the Conſent of A. and H. then the ſhould loſ 1. pl. 203. 
9%. 16, or #7 hot 78 onſent of A. and B. then the thould loſe to, ooo l. 


Paſch. 1691. 


uch that the 19,000 l. ſhould go to his other Children. She married be- Lord Sa. 


r the e 16, t with the ee of A. and B. Lord K. North thought that lisbury v. 
lex boch Parts muſt be obſerved. 2 Vent. 365. Paſch. 36 Car. 2. in Canc. Bennet. S. C. 


5 1 1 ſays the 
Lord Salisbury 's Caſe. : | Teftator in 

7 is Life-time treated, after his making this Will, with the Plaintiff (the Husband) for a Marriage with 
this Daughter, but before an Agreement Teſtator died. It was inſiſted that here was no Deviſe over 
inc chat Teſtator“s Treaty for a Marriage of her to the Plaintiff, if there had been any Condition 
kbrecedent, or Forfeiture, (as it Rood on the Will) had been an after Diſpenſation of ir. And the 
Court decreed the whole 22,0001. to the Plaintitf. kinn. 28 5. Hill. 2 W. & NM. in Canc. S. C. 
E 4 that there being no express Deviſe over, but only that in ſuch Caſe the 10,0001. was directed to 


Upon 3 og to the Bulk of rhe Teitator's pzrſonal Eſtate, and which was order'd to be laid out in Lands, the 
"nh, WW © ute Portion was decrecd her —— Nelf Chen. Rep. 170. Mich. 1691. S. C decreed accordingly ; 
t tie ind Civs that on an Appe il to the Houle of Pezrs this Decree was confirmed. — 2 Freem. Rep. 118. 


vl. 235. Benner v. Ld Salisbury. S. C. affirmed in the Houſe of Lords. 2 Freem. Rep. 187. in 
I 5 o the Duke of Southampton v. Cranmer, ſays that the Caſe of Lord Salisbury was affirmed in 
te Houſe of Lords. | | : | 


18 l 
0041 


| 
| 
q 
1 
| 
| 


t all WE 12 A Clauſe in a Deed was, that if M. his Daughter ſhould live to 2 Freem. ! 
Cree tan 16, and hound refuſe to marry A. then the ſaid A, jhould have 863. 8.0 1 
ces, 22,090 J. ot of his perſonal Eftate. M. married A. before her Age of 16, held 3 . 
An WF % ved to 16, and before 17 died. Lord C. Jetteries thought that this ingly.— 
it IWF docs not in any Sort imply that they might not marry betore that Time, This De- 
112 WWF and decreed accordingly. Vern. 338. pl. 332. Mich. 1685. The Duke Fr 4 Jef. | | 
ek Southampton v. Cranmer. | fades was j 
jucit | | | | reverſed | | 
fi:t WE © the Houſe of Lords. Show. Parl. Caſes 83. Wood, alias Cranmer v. the Duke of Sourhampron.— | 
ton, (gat it ſeems to have been upon another Point, and ibid. 87 it is faid that as to the Objection of the 
E \[Lirriave before 16 it was not much inſiſted upon on the other Side, and in Reaſon cannot be, becauſe | 
tho ; her continuing married till after 15 does fully ſatisfy the Intent of the Decd as to this Matter.) i 
Ub ö | ; 9 | 
0 | 
lis? EE ng 3 1 — [ 
ich | 5 | 
150 (L. b) At what Time it ſhall be made [performed] 
os where Time 1s limited. 
4 Upon Requeſt. 
t 7 | | | 
„ : 7f4. covenants with B. to make a Surrender of Land, or to Cro. © 299, = 
15» convey Land to B. upon Requeit; If a Writing purporting d 3, n, „ | 
r Surrender or Conveyance, be tendered to him, with Requeſt to smien, s. C. f 
Lal it, A. ought to frat it preſently, and ſhall not have any Time to &s.P. re. | _— 
a. Wt de ied by his Counlel, whether it be according to the Covenant. on per 
es WW j2aſch. 9 Car. B. B. between Somes and Smith, Per Curiam re = all 


lolved. | held, that 
a there is not 


any Difference where it i, 10 be done upon Requeſt, or upon reaſonable Re queſt.— To. 314. pl tn 
8. C. acundged accordingly for the Plainriff, abſente the Ch. J. Bur Berkley thought that reaſonable 


Ice, Requeſt implicd, that A. ſhould have reaſonable Time to be informed he not knowing the Con- 
ded tents of the Deed tendered ; bur Jones and Crook e contra.—Godb. 445. pl. 513. 8. 9 | 
ILY, | | 5 „„ | . 
2. Tfa Man covenants to make further Aſſurance at all Time and God. 45. 

Limes, at 2 deere oe Covenantee, and the Counſel adviſes, * 513: 2's 
% tat he hall levy a Fine, pet he is not bound to do it prelentip, but pont v. 
Di he hail $ave convenient Time to do it, though the Words be, that Thimble- 
rd: heſhall do it at all Times; for the Words ought to have a realon „ > 
De- able CTonſtruction. Halt. 37 El. B. between Fexpoint and Thimbleby, N= 3 
12 I per Curiam. Hes | | | | ranted to 

| F | | | — — ä ̃ wp c . 
II. rance, it was adzudged that he ſhall have reaſonable time to do it. 


Pit perks 3. Tt 


— . EE —— EEC, 


— = 


| 
| 


queſt to make LAW At her Peril, whether the Letter of Attorney was according 


$7; Se: Ge 


ingly — 70% Linem but Ad Finem, and the End of a Thing is always Par 


| cordingly, in the Marthal's Court. 2 Salk. 585. Mich. 3 Ann. B. R. Firz-tlug 
and Judg- v. Denningrton, | 
ment be- | > | | RE | N 
| low reverſed Niſi.— 2 Lord Raym. Rep. 1094. S. C. and the Judgment in the Marki 
Court revers'd. And Holt Ch. J. and Powel J. held that there being a Time appointed for the du! 
the Act, the Requeſt to do it muſt be at that Time. And the Chief ] ſaid that the End of +» Ye 
was the laſt Day of the 7 Tears; for there is no Fraction of a Day, and after 12 at Night is ade 
the 7 Yeats; for the Day after is not the End of the ) Years, but Poſt Expirationem, For the Begi- 


the Requeſt. But as to this, Powel ſaid that if it appeared to them, that the Thing was of ſuch aM. 


ſonable Time after, ſufficient to do the Thing in. 


202 Condition. 


* Cro. Car. 3. Ik A. being a Copyholder tor Life, covenants with B. to (4. 
kr i-4% render to B. in Reveriion the fald Ccpyhold Tenement Super r. 
accordingly tionabilem Requititionem ei fiendam by B. and after B. tenders to A, 
er tot Car. Writing purporting a Letter of Attorney of Surrender ot the ſaid Ty. 
but «djudged nemenc to B, and A. requeſts, that before ſhe ſeals it, che, by jg 
_— Counſel Circa Scriptum illud infra rattonabile Tempus ty; 
cauſe the Rc. PLOFIMO ſequens advilaretur, the which B. retuſes, and therein 
queſt as A. refules to ſeal it ; admitting that A. was bound to ſeal the Letts 
alleged was Ok Attorney, and to ſurrender by ſuch Letter of Attorney, then jy 


N Ne. hath broke her Covenant ; for ſhe ought to take Conulance ot the 


W 1 118 


R to the Covenant, and ſhe ſhall have no Time to be adviſed thereupon, 
* Fol. 242. hut the reaſonable Time mentioned in the Covenant is intended (+) 
£—Y >> reaſonable Time in the making thereof, ſcilicet, ſhe ſhall have Cin 
whereas it to read it betore the ſeals it, and therefore it ought to be ſealed pre: 
ought ro ly, without Time to adviie upon Requeſt, according to the Word; 
have been gf the Covenant. Jaſch. 9 Car. B. K. between + %s and Day 
Requeſt, — 992th, per Curtam, relolved upon Demurrer. Jutratur Pill. 6 Cu. 
Godb. 445. Bot. But Judgment wa! . againſt the Plaintiff tor anotjr 
802 Matter. Co. 2. Manſer z. D. 16 El. 338. 39. 


S. P. ſed adjournatur.— Jo. 314 pl. 1. and the Court held the Requeſt not good 


See (A. a y 


5 


— 
— 


(L. b. 2) Limited to be done on Requeſt. At what 
Time the Requeſt muſt be made, 


3 Salk. 309. 1. FOndition to do an Act at the End of 1 Years on Requeſt, Requl 
bad 3 mult be made the laſt Day; and per Cur. tis not to be dat 
6 Nod. 227 that of which it is the End, and ſo the Requeſt thould be made fon: 
Fitzhugh v. convenient Time in that Day, that the other might have a reaſonabt 


"a Ces Time to do it in. Adjudg'd per tot. Cur. and ſo revers'd a Judgmner 


ning and End of a Thing is Part of the Thing. And he ſaid alſo that when a Time is appointed wit! 
a Thing ſhall be done upon Requeſt, it muſt be done immediately upon the Requeſt (which dit 
this Cale from thoſe cited by the Counſel for the Defendant in Error) As if a Condition of a Bond b 
to make a Feoffment at ſuch a Time upon Requeſt, there the Obligor muſt do it immediately upon 


ture as that it could not be performed at the Time limited for the Tbing to be done upon Requet, 
there the Obligor ſhould have a convenient Time after to do the Thing in, otherwiſe if it can k 
done then it muſt. Powys and Gould J. held that at the End of 7 Years might be underſtood a it 


/ 
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Dap 07 the Quarter, 8 0. 4. 13. VF 
Tf an Obligation be made the 17th Day of November, Anno 12 Brownl. 4. 


— —— — — _— 5 —— h * | : — 

Condition. 203 | 
(M. b) Perform'd. At what Time it ſhall be. 9 
Where Time is limited. | 3 
I the Condition be to do a Thing within a certain Time, he may 9 
| pertorm it the latt Day or the Time appointed. 8 H, 4. 14. l 
2. So if the Parliament makes a Conſtitution, that if J. S. comes 1 
| not in B. R. within A Quarter ot a Year after Proclamation made, he | 5 
bal be convicted of a Treſpaſs t. he need not come before the laſt 4 
| 1 | 
ie. and the Condition is to pay $51. the 2 1ſt of November following, Prieſt v. Coe, 1 


and 51, the 2oth of December next aſter, the firſt 51. ought to be $16 

2s - OF : > | judged.— 
fuld the 2ſt Day of November 12 Jac. for it reters to the Day, and J. 226. a. 
nar to the Month. It Was adjudg'y in B. Mich, 13 Jac, B. be- Marg pl. 
tween Price and Coa. 5 SG oy of, 
W :dudged. Sec Tir. Parols (E) pl. z. A Bond was dated in March condition'd for Payment 

ſer Viceſhmum Octavum Diem Martii prox' ſequentem. It was mov'd, that ' Sequentem) refers to 
| the Day which ſhall be underſtood of the ſame Month; but if it had been (Sequentis) then ir had re- 


| ferred ro March, and fo it hid been payable the next Year. But the Court was of Opinion, that it 
ſhould be underitood of the current Month. Mod. 112, pl. 8. Paſch. 26 Car. 2. B. R. Anon. IE 


4. If the Condition be to pay 10s. when A. comes to his Houſe, 
and 10 8. at the Feait of St. Michael, and then at the Feaſt of St. An- 
drew then next enſuing 10s. theſe faſt Sums ought to be paid at 
uch next Feaſts or Times, and not at the next Feaſts after a. 
comes to his Mouſe. 33 3 
5 Jfthe Condition be to pay ſo much on this Side ſuch a Feaſt, Br. Condi- 
it ought to be paid in the Vigil of the Feaſt at the leaſt, and not on dsr“ 
the Feaſſl-Oay, 21 E. 4. 52. 3 „ | 3 
6. The fame Law where it is to be paid infra Feſtum. 21 E. 4. 52. Br. Conditi- 


| | ; ons, pl 174. 
cites 8. C. but Brooke ſays, Quære of Infra ; for becauſe it was Per & Infra Feſtum &c. the Defendant Ul 


pleaded that he was ready all the Vigil, and all the Day of the Feaſt. 
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7. The ſame Law Where it is to be paid ante Feſtum. 21 E. 4. 52, Br. ere : 
. | N ; | | | ons, pl. 174. 
s | | . „„ 2 45 C. 
5 $. But where the Condition is to be performed in Feſto, it ought ta 3. Condiri- 
i be done on the Feaſt⸗Oap, and not before nor atter, 21 E . 1 ALd 
1 9. Ik the Condition ok an Obligation upon an Adventure to Mew 5 30,5. C, 
4 forndiand be to pay ſo much within 40 Days next atter the Ship thall * 5 oes 
v make her firſt Return and Arrival in this Vopage trom New tound- apex: 7 
N land into the Port of Dartmouth, or into any Harbour, Creek, or Port 


of England, where ſhe ſhall firſt unlade her Goods &c. and after the 
Ship does not return to Dartmouth, but to Plymouth in Devon⸗ 
(hire where ſhe unloades her Goods; in this Caſe the Obligor is 
bound to pay the Money within forty Days after the Arrival of the 
Ship, and thall not have forty Days after the unlading the Goods, for 
this is not tor Freight, but tor an Adventure; and the unlading of the 
Soods is mentioned only to deſcribe the Haven where the Arrival 
(all be, fctlicet, the Port of Diſcharge, and not put to make a Lt- 
Witttton of the Jaapment of the Monep, to have forty Days for the 
Payment thereof alter the Diſcharge ; but perhaps there 3 : 
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8 Condition. 
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fore Doubt if the Oiſcharge be not within the forty Days, Trj 
23. Car, B. R. between Leere and Cho/wicke udjudged For the {Gigi 
tiff, this being moved in arreſt of Judgment, where it was alln nen 
for Ereach, that he did not pay the Poney within torty Oaps alter 
the Arrival of the Ship, and avers, that the Ship was ualaded gf 
* Fol. 443 the Goods, but no Cine alleged of the uniaving ; (*) and per Cy, 
etiam, it it was not unladed within torty Days, it ought to come ot the 
other Part to thew it. Intratur, Mill. 22. Tar, Rot. 912. 

10. Payment after the Day of Payment is not good, tho' the Oblige: 
accepts it. Br. Tender pl. 5. cites 46 E. 3. 29. ho 
I. If a Man inteofts another, upon Condition 2 re-infeoff* him withy 
40 Days, there it the Feoffor does not make any Requeſt within the 40 Days 
the Feoftee ſhall retain the Land for ever. Br. Conditions, pl. 55. cing 
19 H. 6. 67. 73. 76. Per Newton. ; „„ 

12. Payment after the Day thall not ſave the Penalty. Br. Tender 

pl. 11. cites 22 H. 6. 57. 5 | TREES | | 
13. Nor where a Re-entry is reſerved in Default of Payment, and he 
pays after the Day, yet the Leſſor may re-enter; per Palton, cont 
Portington. Ibid. | | | 1 
14. But all the Juſtices agreed that in Olligation of 20 l. to Pay 10. a. 
a Day, and he does nor pay at the Day, but pays after, yet this thall ngr 
ſave the Penalty. Ibid. 
15. It Deteaſance is made after the Sale of Land, by which Inden. 
ture the Vendee leaſes the ſame Land to the Vendor for 19 ears rendring a 
Rent, and grants that if the Vendor ſhall pay 3901. within the ſaid La 
of 10 Years, that he may re-enter ; and there it he ſurrenders and entf 
the 3001]. within the ſaid 10 Years, he ſhall recover his Land. Ciniry 
if the Grant had been He pays zoo l. within the Term aforeſaid, h- 


thoſe Words 10 Tears, and the Leaſe, Surrender and Tender of he Moi 


is not good in this Cale ; per Whorwood, in his Readings in Quadt. 
gelima. Br. Defeaſance, pl. 18. cites 35 H. 6. 

16. If in an Obligation the Sofvendum is made to the Ol ligor, whereby 

the Solvendum is void, the Money is demandable immediately, and lv 

it it be made payable Craſtino de Dooms-Day. Br. Obligation, pl. 58. 

. Eites 21 E. 4. 36. „ 3 Oo. 

17. It a Feoffment in Fee be made on Condition to le void upon Payment 

f Money at a Day, albeit convenient Time betore Sun-ſer be the lat 

Time given to the Feoffor to tender, yet it he tenders it to the Perſon of 

the Mortgagee at any Time of the Day of Payment, and he retuſes it, the 


. 


Condition is ſaved tor that Time. Co. Litt. 20). b. 

18. A. covenants at 2 Years End to procure a Deputation c. for 1 
Fears tor J. S. In this Cafe A. mult procure ic immediately afier tht 2 
Tears are expired, that J. S. may nor % the Profits thereot' atterwards. 

Cro. J. 297, 298. Hill. 9 Jac. in Cam. Scacc. Barwick v. Gibſon. 
2 Show. 143. 20. Condition in Conſideration of a Marriage had with the Daughter 
Pl. r 3 7 of the Obligor, 20 pay to W. L. the Husband, his Executors, &c. zoo! 
che Paintiff within 2 Months after the Death of the Obligor, if the ſaid Daughter, ot 
| any live of hers by her ſaid Husband be living at the Death of the 
Obligor. W. L. died inteſtate, then the Wite died leaving a Daughte), 


then the Mother the Obligor died; in Debt upon this Bond, Detendant 


pleaded that there was no Executor, and that Adminiſtration of W.Ls 
Goods Sc. was not granted till 2 Months after the Olligor's Death; and 
upon Demurrer adjudg'd for the Plaintiff, becauſe the Money being 4 
Duty, the Defendant thould have pleaded Uncore Priſt. Raym. 410, 
Mich. 32 Car. 2. B. R. Lee v. Garret. . 

But there 21. Deviſe of Lands zo his Wife for Life, and after her Death to 0. 
might have his 34 Con, and his Heirs provided that it C. the 2d Son, ſpould within 3 
been a Dif- Mont ha after his Wife's Death pay to D. his Hxeclilors Ge 500 J. chen 
ference be- . | e 3 — 7 3 
tucen this the Lands ſhould come to C. and his Heirs, The Teſtator died Tos 
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—— — 


. Wil died. Ld C. Parker thought that C. nad an Equity of Redemp- Caſe and 


ir chic remained open to him in 4 Court of Equity, as well after the 72 
Lime limited as betore. 10 Mod. 419. 424. Mich. 5 Geo. 1. Marks 
Marks. robe pot 
E | | „„ ED 6 demption, 
er the legal Eſtate abſolutely veſted in the Mortgagee, had C been to come here for Relief againſt 
E = Heir at Law; bur here C. comes for Relict «gaintt a 3d Perſon, who had the Eſtate veſted in him 


7 tor no other Purpols but to make the Eltate redeemable, Per Lord C. Parker. 10 Mod. 424. Mich. 
I 5 Geo. I. in Cate of Marks v. Marks. | | | | 


"OI 


—_— — 


| (. b. 2) Performance. At what Time, after Refuſal. 


Gocd in what Caſes. And Pleadings. 


1. Man ſeiſed of a Manor with Advotuſon Appendant infeoff *d three, 

upon Condition that %, or any of them, who ſurvive, or their 
Rear, within 40 Days next after 10 Tears next enſuing the Date of the 
Peed, re-infecff F. and E. his Feme in Tail, the Remainder to R. A. in 
Fee, and they made a Deed accordingly, with Letter of Attorney to W. P. 


to deliver Seiſin, and delivered it in the County of E. ſuch a Day, with- 


in the zo Days, and commanded him ro make rhe Feoflment according- 
ly, which Attorney ſuch a Day and Year at the Manor effer'd to the Ba- 
rm, to make Eſtate within the 40 Days, according to the Deed and 


Condition, and the Baron reſus'd, and alſo the Attorney was upon the Ma- 


nor all the 40 Days ready to have made Livery, and tor the non-pertorm- 
ance of ſuch Condition the Feoffor re- enter'd; and per Newton, if the 
Baron and Feme die within the 40 Days, there the Feoffees ought to 
make the Eſtate to R to whom the Remainder is limited, and if all 


/borld die within the 40 Days, the Feotlor may re- enter; tor the Feoffor 


thall not loſe the Land where the Condition is not performed, and no 
Default in the Feoffor. And fo it ſeems, that where Time is limited, if 
a Man retuſes at one Time, he may agree at another Day within the Time, 
and all well; Quære. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. 
2, Debt upon Obligation with Condition, that if the Defendant re- 


mounced all his Intereſi that he had in the Adminiſtration of the Goods of 


J. &. before the Official of the Biſhop of N. ſecundum Legem, that then &c. 
And ſaid, that he had refuſed and renounced according to the Condition. Pi- 
got ſaid, that this is no Plea without ſvewing when ; tor if he renounced, 


pending the Nrit, it ſhall not ſave the penalty, quod tota Curia conceffir ; 


by which he ſhew'd that he renounced ſuch a Day before the Writ pur- 


Gaul, which was held a good Plea. Pigot replied, that after the mak- 


Ing ot the Obligation, and before this Day,; which he eh the re- 
nouncing, the Plaintiff at R. in the County of N. praye 
ant to renounce according to the Condition, and the Defendant refuſed. 


And per tot. Cur, where a Man is bound f pay Money, or make a Feoff= 
ment, or renounce an Office, or the like, aud no Day is limited when he 


hall do ir, there upon « Requeit he is bound to perform it i» as ſhort 


a time as he cau; but where Day is limited to pay &c. and he refuſes 
before the Day, it is not material it he performs it at the Day; Quod Nota 
Divertity ; by which he ſaid, that he pertormed the Condition, abſque 


hoc, that he refuſed at the Time ſuppoſed by the Plaintiff. Pigot ſaid, 
that this is no Plea; tor though he did not refuſe at the Time of the 
Requeſt made, yet he is bound to perform the Condition immediately 
alter the Requeſt, ip as ſhort a Time as he can, and therefore no Plea, 


„ Quere, 


of a common 


Mortgage, 


the Defend- 
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206 Condition 


Quzre, becauſe the Court arole and went away. Br, Conditions 
65. Cites 15 E. 4. 30. EIT. bl 
3. Where zo Day is limited, there the hy Refuſal determines the (a 
dition for ever. Contra where Day is limited, and the Condition is Der: 
tormed by the Day; and Diſagreement 7o 4 Stranger is not material; 
Contra to the Party. Br. Conditions pl. 67. cites 14 H. 8. 1). : 
4. Grant was made by Leſſee of a Term, on Condition Leſſor ſhould af: 
ſent by ſuch a Day. The Leſſor retuſed to aſſent at one "Time, yet be 
may give it at another, 10 as it be before the Day. But if no Time wa; 
limited, then one expreſs Denial or Refuſal would be peremptory, ſo 
as the Refuſal was expreſſed to the Party to whom the Aſſent was to he 
iven ; otherwiſe if it were but in common Talk ro or among Stranger 
Vent. Off. Ex. 226, cites it as held 14 H. 8. 23, 


"WIR 
* K 


N. b) | [ Performed. | How. 
[ As to Time and Place.] 


Rr. Conditi- 


. * the Condition be to be performed at a Day certain, it 6 nx 
ns, po oF | neceſlary tor the Obligor to be there all the Day. Contra 21 
& S. P. by E. 4. 352. 1 | | 


Choke, that | | OE oe 5 
he ought to ſav, that he was there all the Day, and that the Plaintiff nor any other was ready to re. 
ceive it, and that he is yet ready; Quod omnes J uſticiarii conceſlerunt. : | | 


See (E.) 2. Ik the Condition be ro ſtand to the Award of B. to be made ſuch 
pl. 2.9. Oa Day ; tfhe does not make tie Award at the Day, but at a Day 
alter, he ts not bound to perform it. 49 E. 3. 9. 8 
Debt upon 3. Ik the Condition be co make an Obligation to the Obligee by 
88 the Advice of J. S. of 40 l. immediately, pet he ſhall have reatonable 
fendant ha Time £0 DO it by the Advice of J. S. 18 E. 4 21. Rs 


make Obliga- 


tion to the Plaintiff by Advice of M. N. of 40 I. immediately ; and per Brian, Choke, and others, he may | 


ſay, that the firſt Bond was made ſuch a Day and Hour, and that he ſuch a Day and Hour after made Olli. 
eation of 40 J. by Advice of W. N. and ſhall not ſpeak of this Word immediately, and good; for it can- 
not be done immediately; for he ought to have Space to have the Advice of W. N. and after to write 
and ſeal it. Br, Conditions, pl. 164. cites 18 E. 4. 21. | | 


Br. Conditi- 4. Where by a Condition a Thing ts to be performed upon De- 

2 18 mand, yet he thalt have reaſonable Time to perform it after Demand, 
See (F. c) pl. 15 E,; 4:39 5 5 | - 

2. 80 E ' 1 Tf A. recites by his Deed, That whereas he is indebted to B. 

fn 100 l. he covenants with B. that the ſaid 100 l. thall be paid and del: 

bvered to B. or his Aſſigns at Rotterdam in Holland per C. abſque 

aliqua Secta Legis ſuper primam Requiſitionem quz de eodem faceretut. 


In this Caſe the Demand may be made in any other Place pxæter Rut 


terdam; for though the Payment is to be made at Rotterdam, 
yet the Demand may be made in any Place, and if the Demand be 
made in England, or at Dort, which ts 1 Miles from Votterdam, 
or in England, (it ts good] for he ought to have reaſonable Time to 
pap it after the Demand, having Reſpect to the Diſtance of the Place 


ut if the Demand ſhould be limited to Rotterdam perhaps he 


would never come there, and ſo the Covenant would be of no Effet. 
Mich. 1650. between Ha#/fed und Faulcyden, ddjudged upon a ſpecial 


Verdict. 


N 


5 if a Man is C n to pay 10 J. before Chriſtinas, and he pays it after 
Cnufimtas, and the Obligce accepts it, yet the Obligation is forfeited. 


vgs 
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Condition. 207 


;r Conditions, pl. 212. cites 14 H. 8. 13. . 
Debt upon an Obligation 70 be ſuch a Day at the King's Head in B. Cro. E. 549. 


ad there 70 chu to Arvitrators, to join with two others, to be choſe pl. 24. Ed- 


be the Obligee, to arbitrate all Matters betwixt them. The Defendant mund v 
i 15 5 laſt Init: ke the Choic . Marks, S. C 
{id, that he was there at the laſt Inſtant to make the Choice, Adjudg- , ddd for 


a no Plea ; for he ought to have been there in ſuch Time that they the Plaintiff, 


, night have choſen Arbitrators, and have finiſhed Matters the ſame Day. 


V0. 545. Pl. 725. Mich. 39 & 40 Eliz, Marſh v. Edmonds, 


* * IG 8 — 


_———. 


(O. b) At what Place where zone is limited. 


i. IF the Condition be, that a Stranger ſhall ſhew certain Evidences 


of ſuch an Annuity to the Counſel of the Obligee upon Requeſt; 


ö when the Requeſt is made, the Stranger oughr to ſeek the Counſel 
| where they are. 19 E. 4. 1. 6. 


2. If A. is bound 7 pay B. 207. on B.'s firſt coming to ſuch a Place, 


E this Place thall be taten for the Place where the Payment ſhall be made; 


| per Popham. Poph. I1. Arg. 5 | 


2 4 * . * . 4 — N 5 . 3 0 0 


\ — 


(p. b.) [In what Caſes it muſt be performed.) 
Io the Perſon. i 


1. I the Condition be to pay a ſmall Sum, and no Place fg li- As an Ob- 


mited, he ought to ſeek rhe Obligee, 21 E. 4. 6. b. ligation of 


| 20]. for the 
Br. Conditions, pl. 166. cites 20 E. 4. 1. Per Brian & Cur. 8. P. 


Payment of 10 l. Litt. S 340. 


2. Tf the Condition be to do a Thing upon Requeſt, and the Plain⸗ 


| tiltaſhgns tor Breach that the Deſendant could not be found to make a 
Requeſt to him, and therefore he made a Proclamation at the Church 
| where he was born, and another Proclamation in ſeveral Markets 
in the ſame County, by them giving Notice of his Requeſt; yet this was 
not any Requeſt, in as much as it ought to be made to his Perſon. 


PI, 2 Car. B. R. between Graz and Piunel; AVJudged upon 
emurrer. e 5 575 „„ 5 
3. Ik a Pan leaſes, rendring Rent, and the Leſſee binds himſelf Fitzh Debt, 


nn 20 l. to pertorm the Covenants, this does not alter the Place of B47 cites 


Payment of the Bent; for it may be tender'd upon the Land, without g her 
5 S. P 


liekung the Obligee. 21 E. 4. 6. 20 E. 4. 18. b. Be 
| | | | edt upon 
Indenture of Leaſe, rendring Rent, in which th: Defendant bound himſelf by Indenture to pay pA s. 


| bitles quoties the Rent be arrear; and the Defendant pleaded Payment in another Place; and per Little- 


ton, Pigot, and Brian, the Payment ſuffices upon the Land; and the ſame Law of a Requeſt there, and 
of a Tender there; the Reaſon ſeems to be, in as much as it is all by one and the ſame Indenture, and 


therefore the Penalty is of the Nature of the Rent. Contra it ſeems if he wal bound by Obligation. Br. 


Conditions, pl. 169. cites 20 E. 4. 18. Br. Tender, pl. 23. cites 8. C. & S. P. accordingly ; but 
Brooke ſays it ſeems e contra of a Collateral Obligation | 8 l 


J, [80] 


RAN 4. (So] Ik the Leſſee binds himſelf to piy a greater Sum, it he dan 


Wood. 


tion, pl 21. 


& S. P. by Finch. 


* —— —— ä 


208 Condition. 


— 


Fol. 244 not pay the Sum reſerved at the Oay, yet he ts not baund to may 
FD Tender in another Place than upon the Land, 21 E. 4. 6. b. 


pl. 97. cites S. C. but not exactly S. P. 


5. Note, that the Obligor or Mortgagor is bound to ſeek the Obliges o 
Feoffee fo make to him a Tender, if he be within the Realm Where 1 
Place certain is limited. But he is not bound to ſeek for him our gf th, 
Realm; and therefore it ſeems that it is a good Plea, that he was = 
within the Realm at the Time &c. Br. Conditions, pl. 200. cits 
Lictleton, Chap. Eſtates. | | 


4. Le 46. 6. A. is bound 2 deliver to the Ozligee 10 Buſbels of Mheæt, and 
| 15 *% 8. P. Place is limited where the Payment ſhall be. A. is not bound to je 


by Clark the Obligee whereſoever he ſhall be, as he ſhall in Caſe of payment at 
and Man- Money; tor the [z/upportableneſs of it thall excuſe him; per Clark, which 
Manwood granted. 3 Le. 260. pl. 347. Mich. 32 Eliz. Obiter, in the 


Co. Litt. | 
210. b. S. P. Exchequer. | 


and ſo of ſo many Load of Timber &. but the Obligor or Feoffor before the Day muſt go to the Obline 
&c. and know where he will appoint to receive it, andthere it muſt be deliver'd ; and ſo note a Dive 
between Money and Things poaderous or of great Weight. 


wverſiy 


7. Homage, or any other corporal Service, muſt be done to the Perſan ef 
the Lord, and the Tenant ought by the Law ot Convenience to feet 
him, to whom the Service is to be done, in any Place within Englund. 

Co. Litt. 211. a. | 


0 


WAH 


(Q. b) [At what Place it muſt be pe, formed. 
oy Where a Place is limited. 


Br. Condi- 1. 1 the Condition ok an Obligation be to pay 10 1. at a Day a8 
chers. C I he is not bound to pay it in any other Place. 41 C. 3. 2x 
& S. P. but if the Obligee accepts it at any other Place it is good. 


0 5 Fitzh. Dette pl. 121. cites SC 
\ c S. P. it he pays it by the Day; per Priſot, quod non negatur, Br. Condi- 
tions, pl. 15. cltes 34 H 6. 19.——Sce(X b)pl.2 S. P. See (S. c) pl. II. 8. C. 


* Br. Condi- 2 So in ſth Cale, the Obligee is not bound to receive it in any 


ee other Place upon a Tender. 41 E. 3. 25. * 46 E. 3, 4. b. 11 h. 
but S. P. 4 62. „ 
does not ap- „ 1 
pear. _—Þitzh. pl. 121. cites S. C. and S. P. by Finch. See (S. c) pl. 11. S. C. | 
+ Br. Defeaſans, pl. 14. cites S. C. which was of an Indenture of Defeaſance of a Statute Merchant, 


krhat if the Conuſor pay 101. at B. that then &c. The Conuſee is not bound to receive it in anothet 
Place, but if he does receive in another Place it is ſufficient; Quod Nota. —F itzh. Audita Quere, 


pl. 1. cites 8. C. 


3. Upon a Statute Merchant the Defeaſance was to make Payment at B 
and the Pari) paid at 7. and yet well, becauſe the Conuſee received i. 
Br:.-Fender, pl. 3 cles 4E zj. ;;. ; 


Br Dette, 4. Payment at another Place than is compriſed in the Condition of te 
pl. 43: diss Obligation is good. Br. Tender, pl. 5. cites 46 E. 3. 29. | 


5. It A. is bound to pay 10 l. 10 F. NM. at k. ſuch a Day, and he accent 
it at another Place, he ſhall be barred by the Acceptance, and yet 4 
firſt he was not bound to accept it, but at E. only. Br. Barre, pl. 2“ 
cites 21 H. 6. 24. Per Markham. 5 | 
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Condition. 209 


; Af the Condition of aa ig ation be to pay ſuch a Sum ar Pauls in J. i 
Lee it tutlices if it be paid at any other Place, Br, Lieu. pl. 33. cites 15 
„Ik a Man be bound in a Bond to pay 20 J. the Obligor, in whoſe 
I Niltharge the Condition goes, 0% Vt to Le ready at the Place &C. all the 
Day, aud the Obligee may come any Jime ot the Day. br. Conditions, 
|. 192. Cites 32 H. 8. = 55 5 . ; 

8. James Karl of Angle/za, upon his Marriage with Lady Catherine, Mich. 7 
Daughter of rhe Countets of Dorcheſter, made a Settlement of Lands in _ 97 5 
ſielaud, wherein, after the wnal Limitation in Tail Male, there was a Phipps Eſh: 
cum of 500 Tears raiſed, in I ruſt for Valſing 1 2000 l. for Daughters I or- and Lady ; 
n 19 be paid at 18 Years of Age, or Day cf Marriage &c. Earl James Catherire 
Jed without Iſſue Mate, leaving the Plainiiff, Lady Catherine, his only his Wife 


bester, aud by his In ill deviſes to her 30001. to be added to her Portion, , t Con. 
o aud 300 J. per Ann. Increaſe of Maintenance, which was only 1001. per Phipps, 
h Ann. by the Marriage Settlement, and appointed her Guardians by the their Pro- 
Ie Will; two of the Guardians died ſoon alter Earl James, the ſurviving chein Amy 
Guardian being Francis Anneſley E1q; and there being a Suit in Chan- 7 oe war, 
7 cery in relation to tne Guardianthip of the young Lady, the Court did 22 
7 commit her to the Care ot Mr Francis Anaetley, with this Caution, that 
he ſhould not treat of, or contract any Match for herz without the Leave 
and Approbation of the Court. The young Lady was fear by Mr An- 
ct nefley in 1718 to her Aunt, the Lady Chriſtian Geare, to be with her 
ek during the Summer at her Houſe near Windſor. While the Plaintiff, 


Lady Catherine, was with her Aunt there, the Plaintiff Mr. Phipps, 
being with his Father in the Netyhbourhood, got acquainted with the 
E young Lady, and made his Addreſſes to her, and got her away from 
her Aunt, and married her privately, without the Conſent or Privity 
ot any of her Friends or Relations; And now both the Plaintiffs being 
under Age, bring their Bill by their Prochein Amy, to have the Intereſt 
of the Portion and Legacy paid to Mr. Phipps the Husband, and to have 
the Portion itſelt, and the Legacy given her by her Father's Will, laid 
out in Land, and ſettled upon her and her Children, in ſuch Manner as 
the Court ſhould think proper. 5 
tit Point was, It the 120001. Portion charged upon the Term of 50 Nears, 
„ / Lands in Ireland, without Impeachment of Waite, ſhould be paid here 
u England, without any Allowance or Deduction for the Exchange from Ire- 
Asad io England © | 
l. lt was argued by the Defendants Counſel, that the Money being to 
| be railed out of Lands in Ireland, and no Place appointed by the der- 
tlement tor the Payment thereof, it was payable in Ireland where the 
Lands lay out of which it was to be raiſed, and not in England, and 
) WW Gcrctore if the Plaintifls would have it paid here, they mult allow tor 
the Exchange, and that ſeems to be the Intention of the Parties; for i# 
that Part of the Settlement which ſecures a Rent-charge ot 2000 l. per An- 
„ vum for the Fointure of the Wile, it is expreſly provided for, that the Rent 
der ud le paid at London without any Abatement or Dedut}1on for the Exe 
c, change, lut in the Declaration of the 7 ruft of this Term, thoſe Words are 
Outed, and it is only ſaid, in Truſt to levy, raiſe, and pay out of the 
Prenutes the Sum of 120001. of good and lawtul Money of England &c. 


B WW Sov the different penning of theſe Clauſes, thew the Intention of the 
li. Parties to be different, viz. that in the one Caſe the Money ſhould be 
f { Pad without Deduction for the Exchange, and in the other Caſe nor ſo; 
e and that this 12000 1. Portion being to be raiſed out of Lands, ought 
| tobe paid where the Lands lie, no Place in particular being appointed 
5 WW {or the Payment thereof. 1 „„ = 
t Per contra, it was argued that this Portion of 120001. ought to be 
2 Lad in England where the Settlement was made, and not in Ireland, 


21 2 | where 
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' — 22... a nr 
where the Lands lie out of which it is to be raifed ; That the Settlemert 
was made in England, and the Parties re/taded Here; that this is a Hun in 
Groſs charged upon Land, and not a Kent iſjting our rf Land, that a Ten. 
der ot Rent upon the Land is ſufficient, but a Tender of a Sum in Gro, 
charged upon Land muſt be made to the Perſon who is to receive it, where. 
ſcever ke is to be found, and that the Realon of the diflerent Pennin 
the Clauſes, viz. that ot the Jointure, and this ot the Portion is, thar 
the Jointure is a Rent-charge, and conſequently payable Upon the 
Land, unleſs another Place be particularly appointed tor the Paymuyr 
thereof; but the Portion being a Sum in Gruts, though charged upon 
Land, is payable to the Perſon ot the Grantee where the relides ang is 
to be found, and therefore no Occaſion to add the Words without De. 
duction for the Exchange, becauſe the Money is payable here. If , 
Man in England lends Money here, and takes a Mortgage of Lands in Ire. 
land for a Security, the Money is to be paid here where it was lent and th; 
Contract made, and not in Irelad where the Lands in Mortgage lie, and 
there is no Difference between theſe tWo Caſes. 
Parker C. was of Opinion that the Portion ought to be paid here 
where the Contract was made and the Parties reſided, and nor in Ire. 
land where the Lands lie charged with the Payment thereof; for that 
this is a Sum in Groſs, and not a Rent iſſuing out of Land, and ic was 
certainly the Intention of the Parties that the Portion ſhould be paid 
here, and not to ſend the young Lady over into Ireland to get her 
Portion. | | | 


get 


* 


(K. b) [ Disjunctive. Performance.] How. [Mut 
| ſhall be a ſaving of the Condition. 


Br. Condi- I. IF the Condition be to pay 10 l. at D. ſuch a Day, or 10l. at S. 
tions, pl. ſuch a Day; tf he renders it at D. the firſt Day the Condition 18 
Jr ber ſav'd. 21 E. 4. 52. | | 7 


S. P. does not clearly appear. 


2. There is a Difference between Disjunive Abſolute and Disjunctire 
Contingent ; as it a Man be bound to pay 10 J. or 70 infeoff one upon the 
Return of F. S, from Rome. If J. S. die before he return from Rome the 
Obligation is ſaved though the 101. be never paid; But if it be a vo- 
luntary Act as to pay 10 J. or to infeoff you before Michaelmas, there it the 
Obligor dies betore Michaelmas, yet his Executors ought to pay the 

Money; per Popham Ch. J. Goldsb. 192. pl. 141. Hill. 43. Eliz. Anon, 


/S. b) What 
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I the Condition be in che Copulative, and it is not poſſible to be Where a 
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| 8. bj What ſhall be ſald a Condition in the Dif= See Parols 


SH 


ſuncl ive. (G3 


1» pc:lormed, It thatl be taken in the Orsjunctive, Vide 21 p lf 


bound to do 


| C. 4 44. | one Thing 


* 
* 
4 
5 
- 
* 


| | | or another 
Thing, and the ore is poſſible, and toe ether impoſſible, he ought to perform that which is poſhble. Br. 


Conditions, pl. 47. Cites 21 E. 3. 25 


in Debt A. was bound to |. in 109 l. to infeaff 7. or the Heirs of bis Body ſhhen he comes to his 


„, ard ſaid, that ſuch a Day ke came to his Aunt, and F. required him to infecſf him, and he refu- 
| 1.4. Skipwith ſaid that here the Plaintitt alleges two Points in the Condition, viz. that A. infeoff him or 
E tc. Heirs of his body, but does not allege Breach of the other Point; ard here A. may infeoff J. but 
je cannot intecff the Heirs of his Pedy; for he has no Heirs in his Life, and therefore though he cannot 


b teott the Herrs &c. he onghr to infeolf ]. himſelf, ard becauſe he did not, he ſhall forfeit his Obli- 
1 gion; Quod Nota; and the Time is certain, viz when he comes to his Auart's, and the Condition 18 
u the DiguiEtive to do the one or the other, Br. Conditions, pl 47. cites 21 E 3. 25 —8. C. cited 
pfl. C. 289. a. Irin. 7 Eliz. in Caſe of Chapman v. Dalton, and ſays, that the Senſe of the Words 
nc to be taken to infeofft the Plaintiff it be be alive, and it he was dead, then to infeoff his Heirs, and 
E theretors the Defendant was driven to an!wer to the Count. A Man covenanted to infeoff ]. S 
E ind his Heirs, whereas it is impofſible to infeott his Heirs while J. S. himſelf is living; and therefore 


9 „ 


u ſhall be taken for a Disjunctive. Ow. 52. Mich. 29 & 30 Eliz. Arg. cites it as Chapman's Caſe, — 


1 S.C. cited Gouldob. 71. in pl. 16. 


2. As if the Condition be that he and his Executors ſhall do fuch a 


| Thing; this 15 in the Ots)unctive, becauſe he cannot have an Ex- 
| cClitor unis Lite-time. 21 C. 4. 44 b. 


3. So ik the Condition be, chat he and his Aſſigns ſhall ſell certain 


| Goods ; this is in the Dis)unctive, becauſe both cannot do it. 21 


- 


ö E. 4. 44. 


4. Leo/e reſerving Rent before Michaelmas a Pound of Pepper or Saftron. 


1 Betore the Feait Letlee has Election which to pay, but after the Feaſt 
© Lalor may have Debt tor which he pleaſe. D. 18. a. pl. 104. Trin. 28 


F. A. covenanted with B. to make a Leaſe for Years of Lands to B. and 


tis Affigns 3 the tame ſhall be conttrued (or) his Aſſigus; and fo the Co- 


ä pulative thall be taken as a Disjunctive; Arg. Le. 74 pl. 101. cites Pl. C. 


269.7 Ha. | 


| 6. Condition of a Bond was, that the Obligor fbould bring in the Son Mod. 33 pl. 
and Daughter of J. B. at their full Age to give Releaſes, as a third Perſon 75, & 
| tlould require. This mult be taken to be at their reſpective Ages. Vent. 
| 58. Hill. 21 and 22 Car. 2. B. R. Boſvill v. Coates. N fe 


held accord. 


 Twilden f. 
5 . | | „ 5 ſaid, that if 
tlie Words had been only, viz. (when they ſhall come to their Ages of &.) it were enoup 

Condition underſtood Reipecitvely ; becaule they cannot come to their Ages at one and the ſame Time; 


- and adjudged accordingly, 


7. A Leaſe was made to T. and E. whom T. afterwards married ) if he Mo 239. pl. 


and (he, or any Child or Children between them, ſhould fo long live; atter- 375. Bald- 


| wards E. died witheut Iſſue. All the Judges agreed, that the Leaſe was Cn -e 


not determined by the Death of the Wife; and Judgment accordingly. 9 


j oy & adjudged, 

| Ow. 52,53. Mich. 29 and 30 Eliz. Cooke v. Baldwin, that the 

1 | | 5 | ” Leaſe was 
dot ended; for the Word (or) is diſtributive and to be applied to any one of the three, and Anderſon. 
ſaid, that this was the Opinion of all the Juſtices of England And. 161 pl. 206. S. C. adjudged 


| and Preed in C. B. that the Word (And) viz. (if he and ſhe) notwithſtanding it be Copulative, ſhall 
axer Diqunctively and that the Leaſe continues; for it appears that this Leaſe was mide for the Be- 


fit of the Feme who intended to marry with T. which Benefit in Effect ſhe ſhould not have if by 


— 


ingly; and 


h to have the 


rue tv. 
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v "SE | : 
Conditicn. 
3 „ 7 — 7 555rðõgkÿñ N ns 8 
the Death of L. ſhe ſhould loſe her Eſtate &c — Gould b. 71. pl 16. S C. ad'udged accorging 
And Periam, Windham and Anderſon ſaid, that it appears by the disjunctive Sentence, Witch Bs 
afterwards, that the [nent was, that the Leaſe ſhould not determine by the Death of one of t en 2 
the Reaſon which maved the Lord Anderſon to think fo was becauſe the Leue was made bets 
Marri-ge, and ſo it was as a Jointure to the Witz, and conſequently not determined by the Dad 
one of them —Le. 74 pl. 101. 8 C. Anderſon ſaid it would be in yain to name the Wite ing 
| Leife, if the Leaſe ſhould ceaſe by the Death of the Husband ; and adjudged that the Leafs waz 
determined by the Wife's Death, ———S. C. cited Cro. E. 270. pl. 11. as adjudged, and ſays, that i 
derſon commanded Nelſon the Prothonotary to enter upon the Record that the Leaſe conti ued ſo hs 
as any of them live. ———S. C. cited Le. 244. pl. 330. ſiys the Husband heid the Land though 1 
Wife was Dead; for the Disjunctive (Or) before the Word (Child) made the Sentence Disjundine: 
ard Gawdy J. faid this had been Law if no ſuch Word had been in the Caſe. Co. Liit. 22-4 
S. C. ſays the Disjunctive refers to the whole, and disjoins not only the latter Part as to the Child by 
alſo to the Baron and Feme ; ſo as the Senſe is, if the Baron or Feme, or any Child, ſhall ſo low 
hve. And ſo if an Cie be limited to certain Perſons till A. Frog come from beyond Sea, and attain li 
Full. Age or die. It he comes from beyond Sea, or attains his full Age, the Uſe ceaſes. Co. Lim. 1; 
a. cites it as adjudged. Hill, 35 Eliz B. R Lord Mordaunt v. Vaux Cro. E. 269. pl, 11. Lon 
Vaux's Caſe S. C. & S. P. agreed. —— Le. 243. pl. 330. S. C. argued; ſed adjournatur. 


On 200. 8. A. and B. leaſe for Years, and covenant that Leſſee may enjoy fre 
Merton from all Incumbrances made by them, and after wards Leilee is ditturbx 
S. C ſtates by J. S. to whom A. had made a precedent Leaſe, it is a Breach ; jo 
it, that it (Them) ſhall be taken ſeverally and nor jointly only. Lat. 161, Tn. 


was from 2. Car. Meriton's Cale, 


all Incum- | 
brances made by them or any other Perſon, and therefore extends as well to Incumbrange made ſer. 
rally as jointly.—— Noy 86. S. C. reſolved accordingly, but ſeems milprinted in two Words, vis 


(Alien) for (enjoy) and (Debt) for (Coverianr.) 


9. If a Condition be to make an Aſſurance of Land to the Olligte anl 
his Heirs, and the Obligee before the Afjnrance made dies, yet the All- 
rance ſhall be made to the Heir; for this Copularive is a Disjaactive; 
5 Per Allibone J. 3 Mod. 235. Trin. 4 Jae. 2. B. R. 
; Chim. 10. Lepacies to tour Grand-Children on Condition, that as they cot 
ON 2c6. of Age they ſhould releaſe all Claims to the Teſtator's Eſtate; This Co. 
Rs dition muſt be taken Diſtributive, and ſuch only as retuſe to releaſe {ul 
forteit their Legacies; per Wright K. 2 Vern. 478. pl. 432. Hill. 1904 
Hawes v. Warner. a 


See Th r- (T. b) Perſorm'd. At what Time it ſhall be. 


(F) Where a Day is limited. 


I. IF a Laticat to arreſt J. S. be returnable Die Lunæ prox' pol 
Craſtinum San&e Trinitatis, which this Bear was the 10th 0 
July, and the Sheriff arreſts him the roth of July, ant takes an Ol. 
ation from him che ſame Day, with a Condition co appear Coral 

| Domino Rege Die Lune prox” poit Craſtinum Sanctæ Trinitatis d 
reſpondend cc. it ſeems he ought to appear the ſame Day, any not 
this Oay Twelve month. Trin. 3 $ac. B. . between 4/4 an 
_ Hooper, dubitatut.t. 8 55 oy 
2. Ik the Condition of an Obligation be ro pay 8 1, Anno Doi 
1599, in and upon the 13th Day ot October next after the Date hereol 

at O. cc. where the 13ch of October next after the Date is a long 
Time before 1599, yet it ſhall be paid in 1599, and not before; tor 
appears the Intention was, that it ſhould be pald in 1599, and til 
is firſt expreſſed; and therefore tif the ſubſequent Words, upon un 
13th of October next after the Date hereok, are conrrary, they tl 


be void; But it ſcem AT 
| the 12th of Ockober, which ſhall be Anno Oamint 1599 next after 


| Nativity, Conception or Annunclation 3 per tor. Cur.- the Deed ſhall be 


— 3 a. > 


_— —_— —_—_w 


' 
* 1 * ä 


Condition. 


— — „ — 
— 


$ they map be interpreted, that it ſhall be paid 


the Oate thereof, and fa all may ſtand together, otherwiſe not. 


Sich. 37 K 35 Eltz. B. B. between Hankin/on and Rile, per Curtam. 


3. Tf A. be obliged to B. the uit of May, upon Condition to pay Ir. Jours, 


to him 10 l. ar the Feat of St Michael, without ſaying more, tt ſhall pl Vs ry 7 
be intended the Feaft of St Michael next enſuing, Mich. 12 Jac. 8 7. 


] B. between Leer and Sial/wood, udjudged. 


And it ſhall 
be intended 


Fe Michael the Archangel which is the moſt notable, and not St Michael in Tumba. Br. Jours, pL 
5. cites 20 H 6. 23. N | | 


2 Init. 485, 486. 


1. Tenant in Dower granted her Eftate to him in Reverſon by Deed, ren- 


dung Rent, and for Default of Payment a Re-entry, and the Tenant in 
deer for the Rent arrear at the firfl Term immediately entred, and the 

E Heir who had the Rever/2on fender her the Rent and re-entred, and the 

E Tenant in Dower brought Atfiſe, and the Opinion of the Court was 
© with the Tenant. Quere caulam it feenis in as much as the re-enter'd 

EF withour Demand; quære. Br. Tender, pl. 40. cires 44 Aff. 3, 


3. Where a Man is bound by Indenture or Obligation t pay 107, 


ca Day, and pays it after the Day, this does not excuſe the Forteiture 
bp all the Juſtices. Br. Conditions, pl. 60. cites 22 H. 6. 57. 


6. Debt of 20 l. by Obligation, which was, that the Obligee fball re- 


1 ceive 51. ty the Hands of A. when K. comes to his Huuſe, and at Michae!= 
| mas 51. and at St Andrew then next following 51. and at Chriſtmas then 
next &c. 5]. And as to that which A. thouid pay, and which ſhould be 


paid by the Hands of A. this is void, and Hall be paid immediately by 


| the Obligor; but by the Words that it ſhall be paid when K. comes to 
his Houle, therefore it is not payable till he comes to his Houſe. And 


per Brian, as to the Words (and 5 I. at the Feaſt of St Michael then 


| rext following) by this he thall pay 51. at next Michaelmas after the 
making of the Obligation, by reaton ot theſe Words, then next follow- 


ing; tor if thiſe Words (then next follcwing ) kad been left out, it thould 


be Michaclmas next after the coming of K. to his Houſe, Quod rota 
Curia conceſſit. Br. Obligation, pl. 56. cites 20 E. 4. 17. 


7. An Obligation to be paid at Docms-day is pay able preſently. D. 
93. b. pl. 28. Marg. cites PI. C. 192. and 6 Rep. 36. . 


8. Bond to pay Money at the Feaſt of out Lady, without mentioning 172 
pl. F. 8 


conſtrued to intend ſuch Lady-Day which fliould next happen and fol. 3 F 


low the Date of the ſaid Obligation. 3 Le. 7. pl. 10. 6 Eliz. B. R. does not 
Anon. „ 1 1 EE ſhew what 
9. An Obligation was condition'd that if A. deliver to B. 20 Onar- 12285 * Tag 
ters of Corn 29 Feb. next {cl/owing the Date thereot, that then &c. The * NN 
next February had but 28 Days. It was held that A. is not bound to 
deliver the Corn until ſuch a Year as is Leap-Year, and then he is to 
deliver it, and the Obligation was held good. Le. 101. pl. 132. Paſch. 
30 Eliz. B. R. Anon. 353 rt OO» | py 
_ To. It I am boxnd in an Obligation ia Lent, upon Condition to pay à 
er Sum in quarta Septimana Ouadrageſimæ proxime Future, this Mo- 
ney ſhall be paid in Lent Twelvemonth after; per Coke. Gouldsb. 
137. pl. 40. Hill. 43 Eliz. 5 5 

It. And ſo it is #poz the Feaſt Day of St Michael, if I am bound to 
pay a leer Sum upon the Feaſt Day ot St Michael Prox' Futur', with- 
out Queſtion it ſhall be paid the Twelvemonth after, and not the inſtant 
Day; per Coke, Gouldsb. 137. pl. 40. Hill, 43 Eliz. | 
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Condition. 


(T. b. 2) Perſormance. At what Time, Where a Thing 
is to be done on or before ſuch a Day. 8 

Mo. 1 1. IXEBT upon an Obligation, condition'd zo pay at or belore the 20th 
pl. 266. of September next, at ſuch a Place 10 J. ro the Obligee. | 
Anon. SP. - 1 . 
and feems Was held by the Court that if the Obligor fenders the Money the 285 
to be S. C. Day of September at the Place, and the ()/r7ee is not there to receive it 
ard Ander- it is a void Tender, for the Tender is to be the laſt Day; but it the 


fon Ch. J. Obligor * meets the Obligee at the Place before the Day, and he tha 


held that if 8 e g | g Alt 
ks readers. -1enders it, this 1s ſufficient, and the Obligee ought to receive it. Cro, E. 


it the laſt 


Inſtant of 


14. pl. 1. Paſch. 25 Eliz. C. B. Hawley v. Simpſon. 


the 28th Day, he has ſaved his Obligation; for he intends that if this Word (before) may receive any 


= Conſtruction, it is not the Office of the Judges to make it to be void, and he thought that this 
'ord continues [or takes in] all the Time from the Date of the Obligation till the 1ſt Inſtaut of the 29th 
Day, and that this is reaſonable; and argued that where a Man has Liberty of Time to do an A& 
that he ſhall do the Act in the laſt Inſtant of the Time, and therefore the Tender on the laſt Inſlan 
of the 28th Day ſhall ſave the Obliggtion ; bur the other Judges held e contra, and thought that the 
| Word (before) is not to have any Conſtruction, but that the Obligor ſhall thereby be admitted to pay 
before the Day by Agreement of the Ovligee. Bur the Reporter ſays Qurzre, for this ſeems nc more 
than is given by the Law. F323 „% BE 

S P by Clench J. who ſaid that perhaps at the laſt Day the Obligor may not find the Obligee. 
. Cro. E. 73. in Cale of Allen v. Andrews, | | © = 


2. Debt upon Obligation, conditioned to pay 144. yearly to the Party 


during the Lite of the Wite of the Defendant, ar Mich. or within one 


Month after at D. The Deſendant pleads that 2 Days before the End of 


the Month he came to D. and there tendred the 141. and there was none 


to receive it; The Juſtices held that if the Tender had been to the 

Plaintiff himſelf iz Perſon within the Month, it he had come thither, 
this peradventure had been good, bur it ſeemeth hard to tender it when 
the Plaintiff was abſent, and ro compel him to attend all the Month 
was not reaſonable. But by Wray, it is more reaſonable that the 44% 
Day ſhall be tor one to tender and the other to receive, but they were 
in Doubt of this Caſe ; but afterwards it was adjudged tor the Plaintilt, 

Cro. E. 13. pl. 3 1. Mich. 29 & 30 Eliz. B. R. Allen v. Andrews. 


L. b) Performed. At what Place it ought to be. 


* Fol. 445. | e 
— Where none is limited. 
Hob 134 1. I the Condition of an Obligation be to perform Covenants, 
pl. 180, Co- of which one is, that whereas he is a common Surgeon, a 
Woodhall, hath taken J. S. to be his Apprentice, he covenants to inſtruct him il 


S. C. ad- his Trade, and to keep him in Domo ſua propria & Servitio; If he 
paged — after ſends che Apprentice to the Eaſt-Indies in a Doyage to exercile 
8 Nn Trade, this is a Forfeiture of the Obligation, becauſe he cannot 
Wiz? lend him out of the Realm for the Danger thereof, kor this is not 
S. C. ad. Any keeping in Domo ſua propria x Servitio. Dill. 14 Jac. B. Gr 


judg'd — wentree A gainſt Bo/we// udjudged. 
_ 0 a) pl. | | | 
2. S. | 


2. But 
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2 But in thts Cale tt was agreed per Curtam, that he may, uith⸗Hod 134 pt 
i: Fockelture of the Condition, fend hum co any Place in England £52: Go: 


to CUIC 4 Patient. 


Condition. 21 5 


ventry v. 
Woodhall; 
3 | .vC&ECFP. 
——Browul. 67. S. C. & S. P. 


3. [But] if an Apprentice be bound to a Merchant, and the Maſter Hob. 134. pl. 


unds him wich tuch Words ut ſupra, he may ſend him over the Sea; 25s. 8. © & 


fr this 19 his Trade, and incident to it. This was lo agreed inthe eee 67. 
506 08 COT 8. C. & S. P. 
+ Ik an Annuiry be granted upon Condition to do Service to the 


Grantor, and to Counſel him in Time of War and Peace, and after 
the King warns the People to go with him into Britany, upon which 
the Grantor goes there with the Ring, and warns the Grantee to go 
wich him c. Ik he refuſes, the Condition is broke, though it be out 
of the Realm, becauſe the Word War, which cannot be properly 
within the Realm, implies as much, Dubitatur, 1) E. z. 26. 


5. Bur if the Condition had been ro ſerve him, and Counſel him 


| ecrerally, he Had not been bound to go with him out of the Realm, 
betauſe of common Right, a Man ts not to travel out of the Realm, 


E. 3+ 26. admitted. | 3 3 
6. Jf a Man mortgages Land, upon Condition to enter 5 1 Lit. S. 348. 


ment ot 10 |. he map render it upon the Land, without ſecking t Gps the O- 


perſon of the Mortgagee, becaule this is to be paid in Recompence, pinions as 
q In lieu of the Land, II D. 4. 62. b. per Skreene, 19 ID. 6. 50. b. per to this Point 
Forteſcuc. Litt, 78. Quzre, 5 

Co. Litt. 210. a. in his Commentary on the ſaid Section obſerves; that Littleton al ways ſets down the 


better Opinion, and his own laſt, and that ſo he does here; for at this Day, Coke ſays, this Doubt is 
ended, it having been oftentimes reſolved; that oy. the Money is a Sum in Groſs; and collateral to 


were diffe- 
rent. 


the Title of the Land, the Feoffor muſt tender the Money to the Perſon of the Feoffee, and that ir 
is not ſufficient for him to tender it on the Land. Bur if the Feoffee be out of the Realm of England, 
he isnot bound to ſeek him, or to go out of the Realm unto him, 5 | | 


7. Jf a Ban releaſes all his Right in the Land, upon condition if * This is 


he pays the other 10 l. ſuch a Day, the Releaſe ſhall be void; it ſhall . 


& pal upon the Land, or to his Perſon, * 317 E. 3. fi76er; E. z. 
Al. 2. ; | | N 16. 
t Br. Con- 


_ ditions, pl. 103. cites 8. C-— Br. Tender, pl. 17 cites S, C. 


8. In this Cale the Payment ſhould be mane in what Place his Per- 
lon could be found. 17 E. 3. 16. F 


9. Fa Man makes a Feoffment reſerving a Rent to a Stranger, 
and tor Detaulr of Payment, that it ſhall be lawful for the Feotfor to 
enter, this is not any Rent, becauſe it cannot be reſerved to a 


Stranger, and therefore the Feoffee ought to tender the Snm to the 


| Perſon ol the Stranger where he may be found, otherways the Con⸗ 


dition is broke, Litt, 80. : 85 
lo. Where an Act is to be done at a Place, as to come to D. and there 
A my Hall, this is material. Br. Conditions, pl. 103. cites 1) 


(K. b) 
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(X. b) At what Place it onght to be performed, 
where a Place is Ymited: 


'F the Condition of an Obligation be to appear coram Jufticiaiz (i © 
5 apud Yeltmonaſterium, he ought to appear in B. and notin 

B. B. for this is not the Stile of the King's Bench, Hill, Fr BF; 

B. R. between 4ſ/2rave and Robinſon, per TUtAN, Kea 
* Br. Con- 2. It d Place of payment be limited by a Conditton, he lis not bonn 

1 to pay ir in any other plate. 17 E. 3. 16. 42. U. 17 All. 2. Rey 
8 .C——Þr. Tender, 5. 175 cites 8. C,>—See (Q. b) pl. 1. S. P. wit 
ALT 3. [And] if a Place be limited by the Condition where it Cai bet 
* Fol. 446. nerforimed: the * 2 is not bound to receive it in another lad. 13 C 
(Q 17 EC. 3 2. b. 3. 16. 17 Af, 2. 5 

pl. 2. S. P. 4. As if d Releaſe be upon Condition of Payment of 201, to an his 
other ar D. he is not bound to receive it cur of O. upon a Tender o Qu 
his Perſon, 1) C. 3 2. b. 1. 0. D. 
I | 5. So If the Condition be ro come ro the Releaſce ar D. to help hin . 
with bis Counſel ; It is not performed ihe tenders his Countzlat Wl ©! 
the Day at another Jace, 17 E. 3. 2. b. Cor 
6. Jt the Condition be co pay a ſmall Sum of Money at ſuch 12 
| Place, the Dbltgee [9 not bound to recelbe It in another 3 2 dil 
SE. 3. 45. 55 Wi 
Di | DOR . 3 BE TEE £ n 1,2 


(Y. b) How a Condition is to be performed, crlere . © 


vers Things are K or the fame Thing ts at dujjer ent Tini . 

to be perſormed 1 in the Disjunctive. an 
Elec, 1 a! 

no 

Hee De 16 Eliz, 347. the Condition of an Obligation was, it tr i * 
. Obligor betore Michaelmas make a Leaſe to the Obligee for 1 WF dee. 


Bears, it A. will aſſent, and ik he will not aſtent [then] for 21 Beats, 
aged for then the Obligation ſhall be void; and d. would nat Aſſent. 4 
the Plaintiff, Leale for 21 Bears ought to be made belore Michaelinas, 


and the 
Plaintiff need not make any SES, but the Defendant at his Peril onzh: to have made the Leaſe for 
21 Years before the faid Feaſt. - S. C. cited 2 Saund. 131. Faſch 22 Car. 2. 


Br. Condi- 2. If the Condition be to infeoff t ; Obligee of D. or 8. t e 2th 
ver che, Hor häth Electian. 18 E. 4 x7. b. ; a , 


S8. C. but S. P. does not appear. 


. So if the Condition be to infeolf him of D. or S. upon Requeh 


4. Che ſame Law if it be to pay 201. or a a Pint of Wine, Upon ht 
- queſt, 18 E. 4. 17 
| | * Br. 5 88 5. The ſame Law if it be to hew Fvidences to the Obligee or 8 
r „ Ounſel, upon Requeſt made by the £ Obligee. * 18 E. 4 17. 2. 
8 8. bar t 19. E. 4. 1. it was repleaded. „„ 


oy where it is | 
_ Wm TEES thus, viz Debt upon Obliguion with Condici tion, that if the De fend as t ſexs his Ecidenc? of ſuc 1 Re . 


l 


tion. 3 


** 


Cond! 


, ts Pluntiff's Counſel, or does ſuch other Act as he ſhall be required by the Plaintiff, that then &c. and 
that the Plaintiff required him to ſhew it to his Counſel at B. ſuch a Day, and the Defendant 
| Rh all the Day, and the Plaintiff's Counſel came not; Judgment &c. and it was agreed, that 
EIN the Condition is in the Disjunctive, the Obligor has the Election to do the one or the other; 
ber the Condition is in the Advantage of the Obligor. Br, Conditions, pl. 161. cites 18 E. 4. 15. 
* * per Brian and Choke J fol. 17. this Requeſt given to the Plaintiff does not take aa) the Election 
bene ihe Defendant, but is only to limit the Time when the Condition ſhall be performed; but yet the 
| Fjeftion ſhall remain to the Obligor ſicut prius. Ibid. | | 


| 6. The fame Law ik it be to cut 20 Acres of Meadow or Corn upon 
Regueſt, Oubitatur, 18 E. 4. 20. be ED | 
J. The tame Law if it be co go with me or my Wile to Church upon 
Requeſt, 18 E. 4. 127. 3 5 . 
g. The ſame Law ik it be to go to York, or marry my Daughter, See the 
upon Acqueſt; tor in all theie Cales the * Requeſt is of no other Effect Notes ar pl. 


br te appoint a Time when the Obligor thall do the one or the other.). ſupra. 
13 E. 4 21. 2 * 4 Rs 7 232323 . | 
, 9. A. covenants with B. to diſcharge him from the Wardſliip of 
1 his Body at his Age of 21 Years, or before upon the Requeſt ot B. 
6 Quere 150 of them hath the Election, it B. requeſts before 21. 
D. 1. 2. Ma. 103, 32. 5 
N 10. Tf Jam obliged in 10 l. to pay 51. at the Feaſt of P. next cc. or 
it Wy before, at the Requeſt ot the Obligee, the Obligor hath given his 
wr that the Obligee ſhall have the Election in this Cale. D. 
1, 2. Mad. 108. 32. | | | Ds 5 
1 11. But otherwiſe it is, if the Words are retrorſum, as if the Con: D. 108. b. 


dition be to pay 5 l. before the Feaſt of 10. at the Requeſt of the Dblt- => 32. C. 
bee, or at the Feaſt of 10. there the Obligor hath the Election, D. p ir Cem 
5 1, 2. Ma. 108. 32. 8 75 5 dhe Obligor 
12. O. 20 Ellz. 361. 9. Mindſor, Bargainee of Land for 60 1, by has the Elec- 
another Indenture, covenants to make back tu the Bargatnor and his ion. 
} Helrs, ſuch Aſſurance as the Counſel of the Bargainor thall deviſe, with- 
none Year after, provided that it the Dendee makes Detaulc in the 
J Murance, then 1t he does not pay 500 I. ro the Vendor, that he thall 
ſtand ſeiſed to the Uſe of the Vendor; the Vendor does not tender an 
Allurance, and the 500 1, is not paid; er Curiam the Vendee hath 
a Bight to the Land, becauſe tt was the Folly of the Vendor, that 
no Uſſtirance was deviſed and notiſied to the Vendee, and theretore 
there was no Detault in the Vendee. 


fit 13. Debt upon au Olligation to pay 26 l. or 20 Bales of Wool, and he 
1 denanded the 20 I. And per Pigot and Brian, before the Day of Pay- 


ta, ment the Obligor has Election to tender which ot them he will, but af- 
49 ter Day ot Payment, and no Tender made, there is Election in the Ob- 
lige or Grantee to demand which of them he will; but where a Man 
is bound to pay 101. at Eaſter, or 101. at Michaelmas, he has Election 
to pay at the one Day or the other. Br. Dette, pl. 159. cites 13 E. 4. 4. 
14. The Teſtator deviſed a Houje to N. S. upon Condition that he ſee my 
Mother well provided for during hey Lite, or give Her 201. &c. The Jur y 
lound that the Mother lived with S. for 2 cars, and that the was well 
provided tor during ſuch Time, but that afterwards ſhe went from him, 
and then was not provided tor, and that ſhe requeſted the 20 1. but S. 
reluſed. The whole Court held that S. had his Election either to pay 
her the 201. or to provide otherwiſe for her; and that by having ſuffered. 
ber to dwell with him 2 Years, he had made his Election, and it was 
her F olly to leave him, for now he is not obliged to pay the 20 1. &c. 
But had the Jury found that he had zars'd her away after the 2 Years, 
be mult pay the 20 I. Palm. 76. Hill. 1) Jac. B. R. Shaw's Caſe. 


for 
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the Plaintiff. 
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218 
2 Roll Rep. 15. Debt upon Obligation, the Coridition was, that if he paid y | 
215. S. C. r bis Heirs annually 121. at Midſummer, or Chriſtmas, or paid to him g 
The Judges his Heirs at any of the ſaid Feaſts 1501. then &c. Upon Demurre ; 
at fr. at any of ap oP erk 
Youbted, Was objected that Defendant had Election at any Time to pay the 12. 
but aſrer= or 1501. and ſo no Breach fo long as he liveth; but per tot. Cur, th, 
wards it #3 Obligation is forfeited, It is true he hath Election to pay the oneg 
adjudged for the other; bur for as much as he hath not alleged Payment of the ul 
or the 1501. the Bond is forfeited, and Judgment tor the Plaintiff, Cn 
IJ. 594 pl. 15. Mich. 18 Jac. B. R. Abbot v. Rook wood. 
Si 2. . 8 Debt on Bond conditioned, that if a Ship at Sea, or the Goods tier. 
Sie nd, or the Obligor returned ſafe, then to pay ſo much Money. The Delendur 


Condition. 


* III "IIS 
_ Wd". 


Lu "Hin. pleaded that the Obligor died before he returned, and the Plaintiff demy. 


12 Car. a. red; for the Money was to be paid upon 3 Contingents, the Return d 

I B. the the Ship, or of the Goods, or of the Obligor, which being all, the Lay 

_ op applies theſe Words, VIZ. (which Jhall f rſt happen) and ſo the Money i 

the Point to be pald at ſuch Contingent which firſt happens and forecloſes the l. 

whether lection of the Obligor, and gives it to the Obligee to take his ARin 

ſuch a Bond upon the Contingent firft happening; reſolved, and ſudgment tor th 
* Plaintiff. Lev. 54. Hill. 13 & 14 Car. 2. B. R. Sayer v. Glean, 

held that it 19. Debt upon Bond for 40 1. condition'd that if the Defendant ſul 

is not. work out 40 l. at the uſual Prices in Packing &c. when the Plaintiff ſtu 

have Occaſion Ec. to eniploy him, or otherwiſe ſhall pay the 401. then the 

Bond to be void. The Detendanr pleads that he was always ready t 

have worked out the gol, but that the Plaintiff never employ'd him. Bu 

upon Demurrer the Plea was held ill, becauſe the Detendant did not 

aver that the Plaintiff had any Occaſion to make uſe of him, and fot 

that it was in the Election of the Plaintiff either to have the Work ot 

Money, and that by not employing him, but bringing an Action for the 

Money, he has determined his Election to have the Money, and judg. 

ment 8 for the Plaintiff, 2 Mod. 304. Paſch. 30 Car. 2. C. 

Wright v. Bull. | „ * 1 

18. If A. obliges himſelf 70 pay to B. 10 l. or ſo much as F. F. fhall a- 

point, if F. S. will not appoint any Sum to be paid, A. ſhall pay the tol, 


per Powel J. Lutw. 694. Trin. 9 W. 3. 


8 ; : 3 5 4 2 8 * * "ae N ry = 2 £ b 
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(V. b. 2) Condition Copulative. What is; and how 
b. 5 to be performed. | 


1. IF I am bound to J. N. in 40 J. upon Condition to infeoff him li. 
fore Chriſtmas, and that then the Obligation ſhall be void, ar 

tbat if he does not infeoff him &c. if he pays him 10 l. at Eaſter then next 
Kc. that then the Obligation ſhall be void; if I do not infeoff him at 


_ Chriſtmas my Obligation is forfeited, which cannot be ſaved by the 


Payment afterwards, for that which is once forfeired cannot be ſaved af. 
terwards, Per Brudnel, which Brooke in a Manner affirmed. Br. Con- 
ditions, pl. 66. cites 14 H. 8. 15. 5 3 
2. Otherwiſe it is, as it ſeems, if the Condition had been in the Dis- 
junctive and not in the Copulative as before; But Brooke makes a Quz- 

re of the firſt Caſe, becauſe he ſays ir ſeems to him, that a Man may 


make ſeveral Defeaſances of one and the ſame Obligation, and if any of 


thoſe be obſerved it 1s ſufficient. Ibid. 


3. Ita Man mortgages his Land to V. N. 5 Condition, that if b 
a) 


Mortgagee aud F. S. repays 100 J. by ſuch a Day, that he ſball re- enter, 


and 


9 2 4 . 


Condition. 


a0 he dies before the Day, but F. F. pays by the Day, the Condition is 
perlormed, and this by reaſon of the Death of the Mortgagor, not- 
withitanding that the Pay ment was in the Copulative ; and e contra if 
it was not in the Caſe of Death. Br. Conditions, pl. 190. cites 30 H. 8. 
Debt upon Bond conditioned, that the Plaintiff {ponld enjoy ſuch 
Lands until the full Age of F. S. and if F. S. within one Month after his 
{ll Age, make an Aſſurance of the ſaid Lands to the Plaintiff the Obligee, 
chat then &c. The Detendanr pleaded, that F. C. is not yet of fall Age; 
| bar becauſe he did not anſwer whether he had enjoyed it in the mean time, 
| and the Condition is in the Copularive, it was adjudg'd tor the Plain- 
tif Cro. E. 890. pl. 4 Hill. 44 Eliz. B. R. Waller v. Croot, 8 
5. The Defendant covenanted, that he or his Son R. vr either of them, 
ſpall work with the Plaintiff in grinding and poliſping of Glaſſes, paying to 
zach of them ſo much, and in an Action of Covenant brought he atſtgned 
the Breach, that he had required R. the Son to work, and tendered him. fo 
| wich &c. Alter Verdict it was moved in Arreft, that the Declaration 
| was of a Requeſt to R. only, who is a Stranger to the Covenant, and 
no Notice given to the Covenantor himſelſ, and the Covenant is in the 
Disjunctive (or) and the Words (either ot them) is the fame as (one of 
them ;) but Glyn Ch. J. faid, that the Word (either) by our Books, 
may be taken Conjunctive or Disjunctive, and often has Reference to 
more than two, and that the Words (Each of them) would have been 
more proper here; and fo it ſeems that the Action is well brought, and 
that the Plaintiff had his Election; and Judgment for him. 2 Sid. 107: 
Mich. 1658. B. R. Neale v. Reeve. 


3 . 2 a. p * < 2 2 


CZ b) How a Condition is to be performed, where ſeve- . 
ral Things are to be performed in the Diijunctive. rf au. 


| Election. | | 


I, 11 the Condition of an Obligation be, That if the Obligor de- ces. E. 304 
A livers certain Obligations tu the Ohligee before ſuch a Day to be pl. 1. S TC. 

cancelled, or elſe if he ſeal a Deed of Releaſe of all Actions which the adjornatur 

Obligee ſhall cauſe to be made by the Advice of his Counſel, and ſball e pp 


deliver it to the Obligor to be ſealed before the Day atoreſatd cc. In 743 5 . 


this Caſe both are in the Election of the Obligor; for if the Obligee £1iz. 5. c. 
does not Deliver to him any Releaſe to be ſealed by him, he is not ec by 
| bound to deliver the Obligations, for both are only in his Power, J ocham 


e contra, 


h. 38. El. B. R. between Greningham and Ewer; and | ? 

; 3 © 3 1 9. 39. El. ho : d, 

aJudged per Curiam, contra Popham. 9. 39 dert 
were an ab- 


ſolute Disqunctive Condition that the Obligor ſhould do the one Thing or the other, th ion 
vould be to the Obligor abſolutely; and if the Obligee diſables Himel to perform 38 N 
Law hall diſcharge him of the other; bur here it is only a conditional Election, viz, if the Obligee 
will deviſe an Acquittance ; and if he will not deviſe it, he is abſolutely obliged to deliver the Obli- 
AN Mo. 595. pl. 515. Gramminham v Ewre, 8 C. ſays it was reſolved that the firſt Part of 

is Condition made a Condition clearly, and the ſecond gave a Disjunctive Election to the Obligor 
pon a Contingency Precedent, viz upon Deviſe of an Acquittatnce by the Counſel of the Obligee be- 
ore the Day aforeſaid ; but though there be not any ſuch Deviſe, yet the Ooligor muſt perform the 


ferform which he pleaſe; but this is no Diſcharge of both for Want of an Acqui 
orm hic iſe; | ; quirtance deviſed by th 
bligee's Counſel. Gouldsb. 142. pl. 55. S. C. Gawdy held the Obligation void, becauſe in fie 
* not being tendered by the Obligce, he has taken away the Election from him whereof he 
0 not rake Advantage, bur Popham and Fenner e contra; for the Election is not in the Party, the 


In what Caſes he ought to make a Tender [or Requeſt. — Yo 


firſt Part of the Condition; and if ſuch Aequittance be deviſed, then the Obligor has Election to 


making of the Acquittance reſting in the Will ef the Obligee, and ſo the Obligor has no Election. 


— Te 


—— — as 


f + — — — — * _ M * * * « 
— * bs — Þ » 5 * * 8 4 C * —ç -- 
— — y he —_ K — : p 5 = : Re: "ay R<C 0” oe or en. 77 7; . - ? : * ink 2 
* „ — — — - 5 eee Gm —— r , . 2 ts FA goed AE dS — . oenatid wet ie ö — 7 7 2 * 
— WIFE _— p . — TI AT: T — a a pre ages 2 7 w . RR Bona 3 . — n . SS 
- — —— 5 * n — Lakes 2 8 = _— , — n : FS cc a r a : = . . r 
r = Do ot — — 5 — . 1 Err ᷣ ˙·-Q—ͤ— OE I Eedf  cedCa Crag bu hk tee ER rs eat 
— —— — — — — — = . —— — eee non dhGne Dr Y be 2 ER Seo CIR RC ATTN 2 
— —— ———— a — —— ns - - TS . =_ — —— = — —— — 7 — 2 - " 
l L * — — | 
, 2 : me . N > _ LD > 24 06, — 
- „8 _ 


© don” 


e. a 7 on - 
B ñ ——ç—TSv 


2 
— 


2 * bs: as 48 = Py 


—— — — 8 


„ 
— — 


1 | l | 8 — — po « ON — = 
220 Condition. 


—— — 


e 


0 e 

Poph. 98. Grinnirgham v. the Executors of Heydon, 8 C. but is only ſtated there —8. C cite 

2 Mad. 201. 3 Mod. 234. Arg. cites 8 C. as adjudged that the Defendant had Election to de 

or relcate as the Plaintiff ſhould deviſe, which if he will not da the Defendant is diſchar 

| Plaintift's Neglect; for the Defendant being at his Choice *o pcrform rhe one or the othe 

reaſonable that the Plaintiff ſhould compel him to perform one Thing only. 
cited per Cur. and held to be Law. 


[Yep 
ed by th 
r Ii 15 Hot 
2 Mod. 203. K. 


Mo. 395z 2, In this Caſe if the Obligee had delivered to him a Releaſe 9 , i f 
396 11 515 ſealed by htm, then he ought to have had his Election eicher ro de. 


«imitred fer VET the Obligations IQ be cancelled, or co ſeal. che Releaſe, Y. 38 E ee, 
Cur—Cro. B. Re per Popham. ; 1 
E. 3 6. 1. | h 8 | ay 
1 8 C. 80 539. pl. 1. S. C. and S8. P. admitted. ä | | 3 pals. 
3 JJ hen 
Cro E. 396. 3. So if the Condition of an Obligation be to deliver to the Obligr obe 
* 15 8 4 ſuch Obligations betore ſuch a Day, or td pay him 101 it he requelts it; | not 
25% bur 3 If he does not requeſt the 10 l. the Dbligor ought to deliver the 0% WW «) 
do not ob- ligations, tor he hath no Election tiit Requeſt made; but after Ry ther 
ſerve 5 P. Queſt made, he hath Election which of tycin he wiil do. Pill. 38 K on 
en B. R. per Popham. 2 
ſaid, that if the Condition had been, that he ſhould deliver the Obligation, or ſhould make an Ac, _ 
quitrance before Mich. if the Plaintiff ſhould require it, ic had been clear that he ought to deliver the the 
Obligations, unleſs the Obligee requir'd an Acquittance. But Gawdy fiid, that there is great Dick. e 
rence between the Caſes; and therefore it was adjudged for the Defendant. | 14; 
Le. 2 4. Condition of a Bond was, to pay to F. 20 Kine, or zol. with of 
ee | Month after the Death of his Mother, at Election of $. The Oblige tha 
S C :md the makes no Election in the Time. Per tot. Cur. Election mult be made the 
Court was Within the Month, and convenient Time allowed tor the Proviſion d the 
clearly of one of the Things. Mo. 241. pl. 377. Mich. 29 Eliz. Kerne's Caſe, B. 
- opinion at... and per Wiadham J. it the Condition be 20 pay 207. in Gold or in | 
the Plaintiſt . wt FN BY ; . ö | | 
| ſhoule be Stver ſuch a Day, at the Elefticn of Obligee, the Obligor is not bound 7 
barr'd -C ro, to provide both; But Anderſon and Periam J. thought, in ſuch Caf, pl. 
5 e that after the Day the Bond might be ſu'd, and the Obligor ſhould Pay 34 
8 pie a . 


Ore che 20 l. be it in Gold or in Silver, becauſe it was Parcel of the Ollgi. 
5 C. ad. tion; But it ſeems to be otherwiſe of a Thing collateral which is uot 
judged a- Parcel. Mo. 241. in Kerne's Caſe. | | 
pt IO 5 | | | | | 
Jeftendanr. But where the Condition was to pay the Obligee 20 Kine, or 30 l. ſuch a Day, 4 
ie then Election of the Obligee, the Court agreed, that the Obligor ought to tender both at the Day . 
pointed, the Words being, at the then Election; for the Word (then) ſnall be referred to the Dir 
of Payment. But had the Word (then) been left out it had been ohe wiſe. Mo 246. pl. 397 Mich 
2209 Elixz. C. B. Anon. Le 68. pl. 88. Fordley's Caſe, S. C. adjudged clearly. Le. 70 pl. 9. 
S. C. & S. P. by Windham J. but if the Obligee does not make his Election before the Day, pet the 
Duty remains payable; for the Thing to be paid is Parcel of the Penalty; Quod fuit conceſfum 


Mod. 264 6. Bond conditioned to ſettle on Obligee within 6 Moaths, as Oblizets . 

0 2 g Counſel ſhould adviſe, an Aunuity of 20 l. per Aunum during his Lite, i [5 

afler, S. C. 2: MY. PE gg 3 f e 

adjudged elſe to pay him within 6 Months zoo l. The Defendant pleaded, that th - 

Niſi &c. per Olligee had not tendered any Grant of an Annuity within the 6 Months. a 

tot. Cur. The whole Court held the Plea good, becauſe the Detendant had the i 

| Win Beneſit of Election, and the Plaintiff not making the Requeſt within fi 
[| — Freem, the 6 Months, had diſpenſed with one Part of the Condition, and the i 
= Rep. 228. Law had diſcharged the Detendant of the other Part; And Judgment * 
| | | pl. 236. S. C. was given tor the Defendant. 2 Mod. 200. Hill. 28 & 29 Car. 2. CB 8 
fays the Basket v. Baske. © | | 1 

| Court in- | azarae e eee , — it 

clined, that this being a Disjunctive Condition, and one Part being impoſſible by the Obligee's De, 7 


fault, the Obligor was excuſed from performing the other, becauſe he has Election which he wil 
perform, and the Benefit thereof ſhall not be taken away by the Obligee's own Act, and it pla 


appears that the 300 l. is by way of Penalty, it being twice the Value of the Annuity. 


(Z. b.: 


« o » » 
. 


Condition. 


(7, b. 2) Where it is to do one of two Things ; and 


Pleadings in copulative or disjunctive Conditions. 


I. IN Treſpaſs the Defendant ſaid, that his Franktenement ; the Plain- 


if ſaid that he was ſeiſed in Fee, and infeoffed the Defendant in 


fie, upon Condition to ſay Maſs and Dirge, and ring the Bells to it ſuch a 
| Day £:1libet anno pro anima] N. &c. and becauſe he did not ring nor 
5 Maſs he re-entred, and was ſeiſed till the Detendant did the Treſ- 
piss. The Defendant ſaid that he had performed all as he ought, and 
towed How. And the Plaintiff ſaid that he did not ſay Maſs, and the 
other e contra; and after he amended his Paper, and { 
| not ring to the Dirge, and good; for the Iſſue ſhall be upon one Point 
| lp; tor the Condition 7s Copulative. Contra upon a DisjuntFive, tor 


aid that he did 


there the Feoftee has Election. Contra upon a Copulative. Br. Condi- 


lions, pl. 95. cites 38 H. 6. 26, 


2. Debt upon Bond, conditioned, that whereas certain Perſons became 
lound to the Karl of Holland in 8 ſeveral Bonds, which were aſſigned to 
the Defendant to his own Uſe; Now it was agreed that he ſhould affign 


| them to the Plaintiff to his own Uſe, and the Defendam covenanted that the 


Money ſhould be paid on the ſeveral Days mentioned in the Bonds, or within 


| 8 Days after; The Breach aſſigned was, that 501. payable on the Iſt Day 
| of March was not paid, and found tor the Plainritt; Bur it being moved 


that the Replication was inſufficient, becauſe it might be paid within 


| the 8 Days, and alſo that the Condition was for Maintenance, and ſo 


the Bond void, and Judgment was ſtayed. All. 60. Paſch. 24 Car. 
B. R. Hodlon v. Ingram. 


3, Where a Condition is in the Disjunctive, and one Part of it is fal- 


Allied (as in the principal Caſe it was by Detendant's Demurrer) the 
Platntiif muſt have judgment, and it was given accordingly. 8 Mod. 
349. Paſch. 11 Geo. 1. Griflfith's Caſe, | 


= a . —_— b » n 


(Ac) Diſability [to perform the Condition, and what 


| Tf, a Man promiſes to perform an Award, which ig, that he ſhall 


| eliver up a certain Obligation to the other, in which the other 
is bound to him, without limiting any Time when it ſhall be perform: 
ed; Ik he brings an Action of Debt upon the Obligation, and recovers, 


and after delivers up the Obligation, pet it is not any 8 | 


the Condition, but is broke, becauſe he ought to deliver it up as 
it was at the Time ot the Award made; for the Recovery in the mean 
ume is a Deceit, and a Diſability of itſelf by his own Act to perform 
it. Trin. 15 Jac. B. R. between Nick/as and Thomas adjunged, 

2. Ik the Feotiee upon Condition to re-inteoff the Feoffor inſeoff a 
Sranger upon Condition td pertorm the Condition, pet the Condition 
15 broke, becauſe the Feottce hath diſabled himſelf do do it. 38 All. 
7- et Yowbray, g Es 


TT nth. 2 
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the Feoffee has diſabled himſelf by ſuffering the falſe Recovery, and eſpecially if Execution on n. 
Recovery had been ſued againſt the Feoffee, the Feotfor has good Cauſe of Entry; contra he. th 
upon good Title and by ordinary Writ. — Fitzh. Entre congeable, pl. 33. cites Paſch 4; E 0 


Acts he has diſabled himſelf to make a Re- feoffment, and ſays that Littleton in his Book, Tile Eltites 


arge cnt of it, and makes the Feoftment, the Bond is not forfeited; Per Kevle and F alrfax, to which 


Bend for Years. Leſſor grants the Rever/ton over, Leltee need not now ſurrender 


Covenants Scott. 


ia C. B. and affirm'd in B. R.——2 And. 18. pl. 12. S. C. and the Court held the Bond forfeited — 
Cro. E. 450. pl. 17. Scot v. Mayne, S. C. in C. B. adjudged and affirmed in Error in B. R. —— 


Plaintiff is not to make the Surrender but with an Intent to have a new Leaſe, which, now he can! 


— 


222 | Condition. 


— 
— — 


_—— 


* 5r. Condi- 3, Ik there be Feoſtee upon Condition to reinteoff, or to icke 
tions. pl: Stranger, AND atter another recovers the Land againſt him by Defaah 
8 204 yet till Execution ſued the Condition 1s not broke, for befors +. 
ſas, that if kution he 1s not Diſabled, kor perhaps he will never lue Erccuun Wi 
th- Feolee and it he ſues Execution after he has made the Feoifinent accord m 
(.t-r50 85 to the Condition, the Feoftor may re enter, tor the Condition ve 
garn him * 44- All. 26. Curta, + 44. Ed. 3. 9 b. 

and will not | 3 : 
plead in Bar the Feoffor may re- enter; for thereby the Feoffee has diſabled himſelf to make a ll. 


feoflment | | = | Gs IG 
+ Br. Conditions, pl. 26. cites 44. E. 3. 8. S. C. and the Feoffor may enter upon the Feoffee; ſ 


Hy 
tl 


1 
18. 
] my 


It Wis 


80 If ſuch Feoffee ſuffers a Recovery by Default upon a feigned Tile, the Feoffor ma 


. * . een 
for this Diſability before Execution ſuzd. Co. Litt. 222. b. cites S. C. V beten 


* Br. Con- 4. Ik the Feofice upon Condition to re-infeoff &C, grants a Ren. 
2 Att: charge our of the Land; this ts a Forteiture of the Condittan, je. 
& C. P. ang CAULE he is Diſabled to make a Feoimentz of the Land as it was x 
{© it ke be tbe firſt Feoffment. * 44 All. 26. + 44 E. 3 9. b. per Parley; an 
bound in a tf the Feoffor ſhould accept the Rezeoitinent, be ſhould be Cy61e n 
Statute &c. the Charge. ; . | | 


for by thoſe 


1s accordingly EET | : | | | 

+ Br. Conditions, pl. 26. cites 8. C. & S. P. that if the Feottee charges the Land the Reofor may 
re enter. Firzh. Entre covgeadle, pl. 33 cites 44 E. 3.8. S. C. In ſuch Caſe the Feoflot 
may enter, and fo defeat the Charge. Lirt. S. 358.— Co. Litt. 222. a fays it 1s to be u1deritond 
that the Grant of the Rent charge is a preſent Diſability; and therefore though the Grantee brins, z 
Writ of Annuity, and fo diſcharges the Land of it ab Initio, yer the Caſe ot Entry being once given 
by the Act of the Feoffee, the Feoſtor may re-enter ; And that fo it is if the Rent-charge was granted 
for Liſe, and the Grantee had died before any Day of Payment, yer the Feottor may re-enter, 

Where a Man is bound or covenants to infeeff J. N. of the Manor of D. and after erants a Nen. 


the Juſtices in a Manner agreed. Br. Conditions, pl. 126; cites 3 H. 7 14. 


5. In Debt, a Man was bound in 100 J. 70 appropriate the Advouſon if 
D. to the Houſe of C. by ſuch a Day at the Cuſis and Charges of the Ol. 
Igor, and a Penſion was athgned out of it after; and after this the 00. 
ligor appropriated it; and per Keble and Fairfax J. the Obligation 
not forſeited. Br. Conditions, pl. 126. cites 3 H. J. 14. 
6. A. Tenant in Dower of Land where Trees were growing, which 
it was lawtul for her to cut, covenants with B. (the Reveriioner) that i 
ſhould be lawful for B. every Year to cut 20 Trees. A. deſtroys and cuts 
all the Wood ; this is a Breach. Mo. 18. pl. 65. 
J. If I give Licence to take a Deer in my Park every Near, J cannot 
diſpark my Park; otherwiſe it I give Licence to hunt only; per Dyer 
Mo. 19. pl. 65. ” ME 82 
Mo. 452. 8. Leſſor covenants that if Leſſee ſurrender the old Leaſe at any 
pl eng. hg Time during his Lite, he will ate a new Leaſe for a greater Number of 
Perform- his Leaſe, but may bring Covenant, becauſe the Leſſor has diſabled 
ance of himſelt. 5 Rep. 20. b. Paſch, 38 Eliz. B. R. Sir Anthony Mayne 


adjudged 


Cro. E. 4-9. pl. 11. SC reſolved by all the Juſtices without any great Argument, that the Defendant 
having diſabled himſelf by this Fine to make the Leaſe according ro the Covenant, and becauſe th: 


have, it would be in vain for him to offer his Surrender, but the Covenant is broken of irlelf, and 1 
the Judgment was aftirm'd, —Poph. 109. S C. and Judgment affirmed.— Jenk. 256. pl. 49, 8 C. adjudg by 
and athirm'd in Error,—S. C. cited 2 Roll Rep. 347, 348. S. C cited Raym. 36. — 8. C. cited Hart 
1 = bo 


Co. Litt. 222. b. 1 „*** Pp 
= 10. Letlee tor Years covenanted to do for Leſſor all reaſonable Works 
E -vth bis Carts, Carriages, and otherwiſe as he ſhould require; and in Co- 


— Mo K * — CO 


Condition. 


—— — 


9. Ita Man grant an Advowſon upon Condition that the Grantee ſhall 
nag raut the fame to the Grantor in Tail, in this Caſe it the Church be— 


ane vord before the Regrant, or before any Requeſt made by the Grantor, 
BE hc may take Advantage of the Condition 3 becauſe the Advowſon is not 
ia the fame Plight as it was at the Time of the Grant upon Condition, 
and fo it u as reſolved; therefore the Grantee in that Caſe at his Peril 
E muſt regrant it betore the Church become void, or elſe he is diſabled; 


otherwiſe he has Time during his Lite it he be nor haſtned by Requeſt. 


venant. brought by the Leftor, he aligned the Breach, that he had re- 
uired the Letlee to carry 3 Loads ot Coals for him to ſuch a Place, 
which he retuſed to do, and did nor do it. Leſſee pleaded that he had no 


E Crrts or Carriages at the Time. Leſſor demurred. Jermin held that 
E the Letiee is not bound to keep Carts to ſerve the Leſſor; but when he 


has, then, it the Leſſor requires &c. he is to do ir, and Jones ſeem'd to 
incline to incline to this Opinion. Lat. 202. Mich. 2 Car. Manners 


v. Veley. | | 
E 11 A Bond by a Widew was condition'd to make fart her Aſſurance of 
Lands &c. upon Requeſt at the Charges of the Obligee. The Ovligee 
© trnder'd an Aſſurance which differed in the Limitation of the Eſtate from 
E what was mentioned in the Condition, wbercupon the Widow refuſed tg 
nn it, and afterwards married; The Queſtion was, whether the Mar- 
klage was a Breach of the Condition, and it was argued that it was be- 
| caule ſhe cannot execute any Conveyance now but by Fine, and it being 
to be done at the Charge of the Obligee, he may now be put to more 
& Charge, whereas had jhe been ſingle, the Obligee might have been con- 


rented with a Feoflment, or a Leaſe and Releaſe, but ſhe is now diſa- 
bled by her own Act to convey the Lands in the fame Plight they were 
in before ſhe married, and Conditions muſt be performed in every Cir- 


] cumſtance where the Default is in the Party herſelt. The Court ad- 


viled the Defendant to make a good Conveyance, that being the Intent 
of the Parties; And here the Obligee it prejudiced by the Marriage, 
and put to greater Charge for the Conveyance. Hard. 463. pl. 1. Trin. 
19 Car. 2. in the Exchequer. Edwards v. Owen. : 


12. It Leſſee covenants to leave all the Timber which is growing on the Skinn. 40. 
| Lind leaſed upon the Land at the End of the Term, it Leſſee cuts it down, in 
t long / he leaves it on the Land, it is a Breach of his Covenant. Raym. > 
| 464. Paſch. 34 Car. 2. B. R. in Caſe of Griffith v. Goodhand, per Cur. 


13. It I covenant to deliver ſo many Yards of Cloth, and I cut it in 8 
1 

regards the real and faithful Performance of all Contracts, and dif- Efe, nd 

countenances all ſuch Acts as are in Fraudem Legis. Raym. 464. Paſch. the De- 


34 Car. 2. B. R. in Caſe of Griffith v. Goodhand. per Cur, fendant poi- 


Pieces and then deliver it, it is a Breach of my Covenant; for the Law 


then delivers him, Covenant Hes. Arg. Skinn. 40. in 


(B. c) 


Ard ſuppoſe it be but a Term to begin at a Day to come, yet by this the Obligation is for- 
A Nel. becauſe the Obligor has thereby diſabied himſelf ta perform the Condition in ſuch a Plight as 
be m7) baye done it When tae Obligation was made. Popll. 110. pl. 6. Mich, 38 & 39 Eliz. per 
(u- m Cale of Scot v. Mainy. | 
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"PT Condition. 


(. 0) How to be performed; [or rather, in what Caf; 

NS) it cannot be performed by reaſon of the] Obligor, ſor 

Feoffee being] difabled. | Though re-enabled afters 
evards.| = 1 


I. T F a Day be limited to perform a Condition, if the Obligor once 


diſables himſelf to perform it, though he be enabled again he. 


9 80 fore the Day, yet the Condition is broke. 21 ED. 4. 55. HR 
S P. 5 Rep. 3. As if the Condition be co inteoff belore Michaelmas ; if before tie 

21.2.5 4 Feaſt he inteotts another, though he atter re-purchates, pet he cang; 
per Cur. & Perform the Condition. 21 E. 4 55. | 
; It Bar. 264. becauſe he was once diſabled to make the Feoffment. 


se where . So where no Time 18 limited, if the Obligor once diſables hin 
yo Time 5s (oft, he is perpetually diſabled, 21 E. 4. 54. b. e dilables 


the Parties, but the Time is appointed by the Law. Co. Litt. 221. b. ———S. P. by Fenner J. and the 
Court accordingly, Bulſt. 117. Paſch. 9 Jac. Anon. . 


4. As if the Condition be, char A. ſhall ſuffer B. to recover in ꝗ 
Formedon brought by B. againſt A, and char then B. ſhall inteott 4. 
ik B. be nonſuit in this Formedon, he hath dilabled hunſelt to rs 
cover and make the Feoffinent, 21 E. 4. 55. 


Lin 8. 353. $. Ik Feoffee upon Condition to infeofl another inſeoſfs a Stranget, 
$2. this ts a Forfeiture, becauſe he hach dilabled himſelf, 19 h.. 


that ſo ir Is 

if the Feof- 34 . | 
fee makes a 5 | 

Leaſe for Lite. Co. Litt 220. b. 221. a. If a Man is bound to infeoff B. by a Day, and he in- 
feoffs C. who infeoffs B. by the Day, yet he has forfeired the Obligation, for he ought to have dane ir 


| himfelf; Per Keble. Br. Conditions, pl. 129. cites 4 H. 7. 3. 


6. In Debt, A was bound to B. by Olligation in 100 I. upon Condi 
tion that if the ſaid A. after the Death of his Father, and within 3 Months 
after, made ſufficient Eſtate in ſuch Land io a Feme, that then &c. Per 
Fiſher J. if the Baron after the Marriage had leaſed the Lands to a Stran- 
ger for one Month, Remainder to the Feme in Fee; this had been a good 
Performance of the Condition. Quære inde, tamen non negatur. Br. 

_ :- -.-,. Conditions, pl. 129, cites 4 H. J. 3. _ 
Co. Litt. 7. If a Feoſſ ment is made by A. to B. upon Condition to inſecſf F. 9. 
223. b. S. F. pofore a certain Day, and B. before the Day is profeſſed a Monk. A. may 
enter preſently into the Land, and notwirhſtanding that B. is deraizn's 
before the Day, yet the Condition ſhall not be revived. Perk. S. 801. 
_ Lirt. S. 35%. 8. So if the Feoffee was Sole at the Lime of the Feoffment, and before th: 


Id 20008 Day, or zhe Condition perform'd, he takes a Wife &c, Perk, S. $01. 


his Heirs may enter preſently, becauſe ſhe will be intitled to Dower aftex the Death of her Husband. 
Cc. Litr. 221. a. S. P,— And tho' ſhe dies before the Husband ſo as this Poſſibility took no Et- 
fect, yet the Feoffor may re-enter. Co. Litt. 221. b. 10 Rep. 49. b. S. P. and ſays the Reaſon 15 
that the Law has principal Regard to the Original and fundamental Cauſe, | 


2 3 A. Diver/ity is to be obſerved between a Diſability for a Zime on the 
15 r ar x . "Nag : * 0 . 
4 Litrleron Part of the Feoffee, and on the Part of the Feeffor. Co. Litt. 221, b. 
ſays, immediately by the Diſability of the Feoffee the Condirion is broken, and the Feofor may enter; 
but it is not fo by the Diſability of the Feoffor or his Heirs, for if they Perform the Condition 2 
| che 


e 


j 


11 


| 5 19 tued, for perhaps he will not fue Execution. 44 E. 8. c. 
ö z. 9. þ | | | 


. 1 8 „ © « 


„ N — » — 


— .—— eee 


— 


— — 


: he Time it is ſufficient, for that they may at any Time perform the Condition before the Day; So it 
js if the Feoffor enter into Religion, and before the Day is deraigned, he may perform the Condition for 
tze Cauſe above mentioned; Et fic de ſimilibus. Co. Litt. 221 b. 222. a. 


10. If a Man makes a Feoffment in Fee, upon Condition that if the 


| Feffor or his Heirs pay Too J. before ſuch a Day &. The Feof'or [ before 
ie Day] commits Treaſon, and is attainted and executed, now is there a 

E Diſability on the Part ot the Feoffor, for he hath no Heir; but if the 
ar be reſtored before the Day he may perform the Condition, as it was 

E reſolved Trin. 18 Eliz. C. B. in Sir Thomas Wiat's Caſe, which 
Lord Coke ſays he heard and obſerved ; otherwiſe it is if ſuch a Diſa- 
bility had grown on the Part of the Feoflee. Co. Litt. 221. b. 


11. It the Feoffee is diſſeiſed, and after binds himſelf in a Statute Sta- 8. pre. 
ple, or Merchant, or Recognrzance, or takes Wife, this is no Diſability in ſolved per 


| him, becauſe during the Diſfeilin the Land is not charged therewith, tot, Cur. | 
neither is the Land in the Hands of the Diſſeiſor liable thereunto. And 2 Rep. 59. Þ. 


Mich. 40 


in that Caſe, if the Wite dies, or the Conuſee releaſes the Statute or Re- & 41 Eltz. 
cognizance, and after the Diſſeiſee enters there is no Diſability at all, B. K the 
becauſe the Land was never charged there with, and therefore in that 34 Reſolu- 


Cie che Feoffee may enter and perform the Condition in the ſame Wümio 
light and Freedom as it was conveyed unto him. Co. Litt. 222. a. ton's Cate 


— Tenk, 
253. pl. 44. 8 C. & S P. reſolv d. 


12. Where a per/ond] Notice is neceſſary, and the Plaintiff by his Act in Comb. 299. 


| al{conding had prevented ir, ſo that it could not be given, the Detend- S. C. bur 
| ant was not bound to ſeek the Plaintiff ro give Notice. 1 Salk. 214. 
| Paſch. 6 W. 3. B. R. Nurſe v. Frampton. | 


S. P. does 
not appear. 


— F 2 . -, * . * 
th - Vs — — — — — 


(C. c) Vat ſhall be a Diſability. 


dition ro re-inteoff; this is no Diſability of the Feotfee before ions pl. 


26, Cites. 


. 1 a Stranger recovers by Real Action againſt Feoffee upon Con- Br. Condi. 


2 ry | | congeable, 
pl. 33 Cites Paſch. 44 E. 3 8. 8. C. See (A. c) pl. 3. and the Notes there, 


2. But if he that recovers ſues Execution, ot enters upon the Feoffee, Br. Condi- 


| theCondition 1s broke, for he is diſabled, 44 Ed. 3. 9 b. cee. 26. 


—Fitzh. Entre congeable, pl. 33. cites Paſch. 44 E. 3.8. S. C. 


3. So if after ſuch Recovery the Feoffee makes a Re-feoffment, and Br. Condi- 


| Aſter he that recovers enters Upon him, or ſues Execution, now the ne, fl. 26. 


| Condition is broke, and the Feoffor may re-enter. 44 Ed. 3. 9. b. pn. 
TT | geable, cites Paſch. 44. E. z. 8.5. 4 


4 Tf an Antwiry be granted till he is promoted to a Benefice, if Br. Annuity, 
the Grantee takes a Wife, the Annuity is determined, becaule by the 2 amend 
Parriage he is diſabled, & Lex non cogit inutile, ſcilicet, to proffer ” © 

Lo hlm. „4. 16. 9 | 5 | 
FS. In debe * : as bound to B. by Obligation in 1001. upon Condi- 
tion that F the ſaid A. after the Death of his Father, and within three 
Aout hs aſter, made ſufficient Eſtate in ſuch Land to a Feme, that then &c. 

| M m m 5 The 
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. 
The Obligor himſelf married the Feme; this 1s clearly a Forſeitur g 
the Obligation. Contra if the Obligee had married her. Br. Condii. 
ons, pl. 127. cites 4 H. J. 3. | | 
6. He, who is bound to carry my Corn, cannot ſay that he has mw (Cy; 
Br. Barre, pl. 111. cites 16 H. 5. 9. per Keble. | 
7. So where a Man is bound to mow my Graſs, it is no Plea that he jy 
no Scythe. Ibid. 5 N | | 


4 8 nao. 


8 (D. c) What Thing will excuſe the Penalty of the Ob. 
See Tout | ligation only. | 


Temps Priſt. : Acts of the Obligee. 


(Dye. 


* Br. ao 1. IJ the Condition be to pay a ſmall Sum, and the Obligee refuks 
Leo phi » + 2 ar the Day ; this ſaves the Penalty, but he ought to pay the 
8. G. [mall Sum notwithſtanding. 20 E. 4. 1. b. dubitatur, 22 E, 
The Sum 4. 26. | | | | 
mentioned in | 
the Condition is not loſt by the Tender and Refuſal, not only becauſe it is a Duty and Parcel of the 
Obligation, and therefore is not loſt by the Tender and Refulal, bur alſo for that the Obligee has 
Remedy by Law for the ſame. Co. Litt. 207. a. | | . 


+ Br. Con- 2. So it is, though there be a Place limited for Payment, and the 
«ions, pi. Obligee retuſes it. D. 3. 4. Mar. 150. 84. Contra 22 E. 4. 26 


Y 8. Cites 


8. C. — Br. Contra * 7 Þ, 4 18. | 


"Fouts | 
Temps Priſt, pl. 25. cites-5 H. 4. 18. S P. [but it ſeems miſprinted and ſhould be J H. 4. 18 as in Rol, 
and ſo are the other Editions] Br. Tender and Refuſal, pl. 6. cites S. C. [but the Point of the 


Penalty being ſaved does not clearly appear in either of the two laſt Books.] 


3. In Debt, if the Defendant be bound to the Plaintiff 7 20). f py 
10 J. ſuch a Day, and the Defendant tenders it at the Day, and he receiv 
Part, and of the reſt he reſpites the Receipt thereof till Agreement be mad! 

between them; and after the Flaintiff at another Day required Payment, 
and he refuſed, yet the Defendant ſhall not forſeit the Penalty, for thi 
is ſaved by the firſt Offer. Br. Conditions, pl. 145. cites 7 E. 4 3. 

4. Where an Obligation is made, and afterwards a Defeaſance is made 
thereof if he pays a leſſer Sum &c. there by a Tender of the leſſer Sun 
the Obligor is diſcharged of all; but otherwiſe it is of an Obligation 
with a Condition to pay a leſſer Sum. Cro. E. 755. pl. 16. Palch. 4 
Eliz. C. B. Cotton v. Clifton. | e | 


(E. c) Performd. At what Tim? it ſhall be, /n [/ 


an uncertain] Time be limited. And what not. 


Be. Obliga- 1. IJ the Condition be to pay when he comes to his Houſe, it fl 


tion, pl. 56. be pald when he comes there, and not before. 20 E. 4 25: 


Cites 20 E. g wh 3 
4. 1.8. C. and after the Words (when he comes to his Houſe) the Condition went 3 my 3 = 
1 RC. 5 0 


chaelmas 5 l. and at vr. Andrew's Day then next following 5 1. and at Chriſtmas then next 10 


or 


| Olive dec. in this Caſe he ſhall have all his Life to do it. Br. Conditions, pl. 14. cites 33 H. 6. 47 
| — Brook lays, Quære inde and ſee T. 9 E. 4. 22. that ah Requeſt he ſpall do it immediately 
| Ibid. 


mat tis, as /n as the Goods are eſloigned. Br. Conditions, pl. 14. 
4 cltes 33 H. 6. 47. : | 


(F. c) Per formed. How, aud when. The Time not NAA 
| ace ſhall be peremptory.] 


EB? 19 Eliz. 354. 32. A Fine levied by Edw:rd Barrowes to Au- S. C. cited 


E Provifo, it Edward Barrowes pays or tenders 20 J. during his Lite at 
che Font Stone in the Church of S. to Anthony, that ir ſhould be to S. C cited 


Sum at the ſaid Dlace 18 vold, if he grves not Notice to Anthony, 5 9: ber bo- 
| that he or his Oeputy may be there to receive it, becauſe no Day 5. C. eg, 


certain was appoumed. Arg. 2 Bulſt. 

| 5 | | 143.—8. C. 
cited 3 Bulſt. 306. Arg. S. C. cited Arg. Palm. 43 4.— 8. C. cited per Cur. 13 Rep. 2.— | 
Co. Litt. 211 a. S. P. and cites S. C. _——— Cart. 93. Arg. Cites 8. C,——— Mo, 602, pl. 833. Trin. 


2. Eliz. in Canc. Lady Burgh's Caſe, alias, Burgh v. William, S. P. held accordingly by the Jud- 
ges of Serjeant's Inn in Chancery Lane, on a Reference by the Lord Chancellor, and fo certified 
| by them. | 


in this Caſe the Tenderer muſt give Notice. Jenk. 325 in Marg. of pl. 39. 


* 2. Where g Condition by rhe Expoſition of the Law is. to be per- Br. Condi: 
formed upon Demand, yet he (hall have a reaſonable Time to perform dens pl. 


er it, for otherways there would be no End; but other ways it 18 


— — — ͤ 09 _ — 
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— 


gal. that as to the Words (Ard 51. at Michaelmas & then next following) be ſhall pay it at the next 


ae las &c. after the making the Obligation by Reaſon of thoſe Words (then next following ;) for 
| , J thoſe Words been omitted the Payment ſhould be at the Michaelmas next after the coming to his 


Howe ; Quod tota Curia conceffit. | 
[tz Man be bound in 20] that if he goes to Rome that the Obligation ſhall be void, or if he inſeeffs the 


2. The Condition is, that if Goods are efloined that then he ſhall ſatisfy, 


— —  — — 


— —— 


leing certainly fixed. And where a Refuſal or Accept= . 


* 1hony Ba-rowes to the Ules in an Indenture, where was a ben 


2. bh. ——— 


the Uſe of Edward in Fee; by three Juſtices a Tender of the ſaid Cro. E. 298. 


Where an Eſtate is veſted to be deve ſted by the Tender of any Sum to any one, and no Time is limited; 


So where an Obligation is conditioned to pay Money at any Time during his Life at a Place certain, the 
Obligor muſt give the Obligee Notice on what Day he will pay it; but in this Caſe as well as in the 
Caſe of a Fecftment as above, if at any Time the Obligor or Feoffor meets the Obligee or Ferffee at the Place, 
he may tender the Money Co. Litt. 211. a. S. P. as to an Obligation, Cro. E. 14. pl. 1. per Cur. 


- 


Paſch. 25 Eliz, C. B. 


4 < 5 pi 6 A * : 
it alter Demand. 15 Ed. 4. 30. e | * he 
| 1 ought to do 


it in as ſhort Time as he can. (N. b) pl. 4. S. C. 


3. [And] Where it is to be performed in a reaſonable Time after 
Demand, by the Expoſition of Law, if upon Demand he retuſes, the 
Condition ts broke, alchough he pertorms it after within ſuch reaſon- 
able Time ag wauld have been a good Performance, if there had been 
no Refuſal. 15 Ed. 4. 39. e wy 

4. So If the Condition be to do a Thing at a Day which ſhall be aſ- 
ned; if he does not perform it at the Day alligned, he cannot per- 
form it after, 18 E. 4. 15. . MOREY 
. Ikthe Condition be, that there ſhall be a Contract upon the Lik- * br. Cordi- 
ing or Diſliking upon the View | if he] once likes or diſlikes, he cannot 105, Pf 32 

b and alſo 14 
WIICIC | 


6 5, * —— 26 
an. — aw * . s*, "078 4 


— . | 3 — . , | _ . = CIT 
6 Oe Condition. = = 
| H a 22, where a Day is limited, there if he likes or diſlikes before the dy 8 
888 yet he may alter it at the Day. 46 E. 3. 5. b. 14 . 8. 23. 155 5. 
J F1.zh. H. Dett pl. 133. cites S. C. Bo : Wie 
| atter 
Vs 5 8 75 TD 8 — | | erect 
| | —— 5 
| gainll 


(G. c) Performance. What will excuſe the Perform. ME 8er 
ance of a Condition. _ 


1 

ff. | th 

[And how he ſhall perform it afterwards. ] 3 

Ns = | = e > 8 c = | CUES 

N kctt 

Co. Litt. I. Egularly, if a Condition, which was poſſible at the man Will 

dle be, TY. thereof, becomes impoſſible by the Act of God; the Obly: | the 

— tv. tion 18 Diſcharged, 8 55 i. 

made 2 1 8 1 5 5 * 
Condition that the Feoffee ſhall go to Rome &. and he dies in the Voyage, I may re-enter, hecan 

f ee eee n r en 6. per Pl NI 

| ad] 


715 On. 4 If a Man be let to Mainprize, it is a good lea at the Dy 
Puh. When the Manucaptors ought to have the Body ac. for the Pant 
Plainpriſe, Captors to ſap, that he who was let to Mainprize was dead betor 
pl. 24. cites the Day, ſo that they could not have his Body at the Day. 21 
N E. 4. 70. b. Curia, Contra + 21 E. 3. 51. b. ſcilicst, that this cannot 
Nee be averred by the Manucaptors, but it ought to come in by Rewn 
appear be- ot the Sheriff Upon a Captas againſt him and the Yanucaptors, 
tore ſuch a N | : | N | ok 
Pay, it A. dies before the Day &c. the Bond is ſaved, Arg Palm. 514 cites 31 H. 6. Bar. pl. 69, 
e OTRROEY that J. 8. ſhall bring Sureties, and J. S. dies, the Bond is diſcharged. Ibid. cites 1; 


Cro. E 199. 3. But it is Clear by theſe Books, that his Death excuſes the Mz 
pl. 20. © nuraptors, Mich. 32, 33. El. B. R. between Warter [laintif, 
Court hel And Jerry and Spring Defendants, per Curiam. 

it no Plea that the Principal was dead the Day of Judgment given; becauſe it goes in avoiding the 
Judgment, and proves it to be Erroneous, which cannot be avoided but by Error; but that they 
might plead the Death of the Defendant before the Sci. Fa. and after the Judgment, for then the} 
could not bring in the Body; but afterwards the Plea was received, beecauſe they cannot have 2 
Writ of Error to reverſe the Judgment, — 2 Le. 101. pl. 125. S. C. ſays it was ruled, that th: 
Defendant ſhould be Sworn that the Plea was true. See tit. Bail. (T) per totum.— 


* Firzh. AC 4. If A. agrees with B. to give him eight Marks, to ſerve hin 
rod G three Years, and hecauſe he hath not the Money ready, in Surety a 
** Zr. Con. Payment he enfeoffs him of Lands in Fee, upon Condition, to cont | 
 dirions, pl. nue till the eight Marks are paid, EC. and after A. dies within 
106. cites 8. three Weeks after this Agreement, pet his Death ſhall not excuſe 
G nc che the Payment of the eight Barks; for the Heir cannot enter before 
Payment of Nr thereok, or ra ing thereof out ot the Land, 21 E. 3, 11, 

. to D. on 3. 1 | OE, 


* 21 All. Pl. 18. 

his taking | „ | a,” 

A. to be his Apprentice for 3 Years; and A. died within 3 Weeks, yet the Heir of A. cannot endet 

till the 31. is paid, but after the Money is levied he may, Brooke ſays, Quod nota ; for the Condit! 

on on the Feoffment was only for the $1. and not for inſtructing A.—— Br. Aſize pl. 239. (229) 
Cites 8. C NT ONE, | N | 


© ..m1 


«® ad. 


„„ % ZN 
1 f. recovers a Debt aatuft B in Banca, and B. brings a Koll. Rep. 
Mit ot Error, and hnds Manucaptors £0 prolecute with Effect, and 329. pl. 36. 
tier dies betore the * Return ot che Writ. This Act of God will Fol. 


* 


* 


— 


ercüle the Panucaptors. Hill. 13 Jac, B. K. between Sir Tho. 
Mubbicton, and Twinte, per Curtam, Tra 


geiolt the Bail, the Court thought that the Plea was not good, and Judgment was given for the Plaintiff 
. A -ording]y againſt the Manucaptors. | | | | 


6. If a Man becomes Bail for another in an Action, and after See tir. Bail 

| the Plaintift recovers againſt the Principal, and the Capias againſt him (C) pl N 8. 

js returned Non eſt inventus, and this 18 filed, and aiter the Principal Now 3 

dies before any Scire Facias ſutd agatnſk the Bail; pet this ſhall not a 

ertule the Ball, in as much as he died aiter the Caplias returned 

and filed ; (yet it ſeems, that atter this, and betore the Return ok 

| the Scire Faclas, the Bail is excuſed de Gratta, by bringing him 

[ 11.) Trin. 5 Jac. B. R. between 77@verly, and Boothe, ddjudged 

upon Oemurrer. ; a 

J. But, otherwiſe it Had bern if He Had died before a Capias re- See tit. Bail, 

turned or filed. Trin. 5 Jac. B. R. agreed per Curiam Mich. Cle 2. 8. 

2 Car, between ( and Orhers Flaimiffs, and Davies Defendant, ere“ owe 

| adjudged upon Oemurrer, in as m uch as it was not averred 
by che Plaintiff in the Scire Facias agatnff the Bail, that there was a 

Capias returned againſt the Principal betore his Death, which 

| ought to come in ot his Part, and then was cited by Juſtice Jones, 

| 43 Eltz. B. B. between Hobbes and Doncaſter, udjudged, That the 

LEG - the Principal before the Return of the Captas diſcharges 

the Ball. BY Giza 

g. Ik a Man covenants to do a certain Thing, before a certain If a Condi. 
Time, though it becomes impoſſible by the Act of God, this ſhall ba de pol 

ow him, tn as much as he hath bound himſelf preciſely to Time of tlie 

| + | OO ma ing ir, 

| 5 | | | as to 

J. 8. and afterwards it becomes impoſſible by the AQ of God, or of J. 8. As if JS. Us. * el 

into Religion by the Day, the Obligation is ſaved by the Condition, Br. Obligation, pl. 45. cites 2 
E 4. 2. by the Juſtices. Co. Litt. 206. 4. | | 5 | 


9. Ik a Man, for a certain Conſideration given by A; aſſumes 
to deliver to A. certain Goods in London; Though he after puts the 
Goods into a Boat to carry to London accordingly, and in going 
the Boar is overturned by the Violence of the Tempeſt and Mater; 
pt this ſhall not excuſe him in an Action upon the Caſe upon this 
2 Tr. 32 El. B. B. between Tomſon and Piles, per 
m riam, | i 


of 10. If a Man covenants to build an Houſe before ſuch a Day, und 
i- WF Qtr the Plague is there before the Day, and continues there till after 


Þ the Day, this ſhall excufe him from the Breach of the Covenant, 
{c for the not doing thereof betore the Day, for the Law will not com- 
> pel a Man to venture his Life for it, but he may do it after. H. 8. 

„ 4c. B. B. between Lawrence and Twentiman, per Curiam. 
11. Tf the Condition contiſt of two Parts in the Disjunctive, in Cro. E 308 
which the JParty hath an Election which of them to perform, and pl , Trin. 


A 


. boch pothible ar the Time of the making the Condition, and one be- 1 En v. 


Eaton v. 


| WI comes impoſiible afterwards by the Act of God. This ſhall excuſe Laarher 
dhe Performance of that and the other alſo, lor otherwiſe his Electi- 8. 2 
7 on ſhould be taken away by the Act of God. Co. 5. Laughton 22. 725 err 
by one R. aliered his Wites Lands; if then curing her Life he purchaſed other Lands of as good 
tle and Annual Value to his Wife, and her Heirs; or do, or ſhall leave her by his laſt Will, fo 
much in Value, by making her Executrix, or in a Legacy, that then &c. R. alien'd the Land. The 
Wits died, living R. who ncicher in her — time, or ſince her Death purchaſed other Lands; all 


rr — en 


* 


Condition. 


230 
the Juſtices reſolved that the Obligation was not forfeited; for the Condition is expreſs, that R | 
form it at any Time during bis Life, and the Impoſhbility thereof, being by the Act of God a o 
not turn the Obligor to any Prejudice. So as now being prevented of Part of the Time, he i Di il 
charged from performing it. But en the Lay appoints a Man ime to do a Thing during lis Li, : in 
ought at his Peril to perform it, or otherwiſe his Obligation is forfeited. And when one has Elec {! 
to do one Thing or another before a certain Time, and by the Act of God it is become Impoſlible B 
perform the one, the Law will privilege him from the other, that the ſhall not forfeit his Obligation 0 50 


the Non. performance thereof. But Gawdy conceived that the Obligation was not forfeited, by: the 
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| R. onght durirg his Life to purchaſe Lands to his Wife's Heir, or otherwiſe the Obligation will k 
Wi forfeited ; But the other Juſtices were e contra in that Point; and Judgment for the Defendant tl 
1 Mo. 257. pl. 485. Faton's Caſe. S. C. adjudg'd for the Defendant; becauſe the Condition of the Þi 
i Obligation, was for the Benefit of the Obligor, to give him Election to purchaſe other Land. or . ſo 
"iy leave Money, or Goods; which Election he is prevented of by the Death of his Wite, Which ig 
WW! tlie Act of God, and fo in Law a Diſcharge of part of the Condition, and then the whole Condition U 
„ ard Obligation is diſcharged. —— Poph. 98. S. C. but 1s only ſtated there. S. C. cited Pin WA 
1 515. 516. Arg —— 5. C cited Arg. Mod. 265. —S, C. cited 2 Jo 96. per Cur..— ; A rl 
WW! 233. Arg cites S. C. and ſays it was inſiſted that the whole Intent of the Condition was to provides | th 
1 Security for the Wife, ſo that ſhe Dy ing before R. the Non- performance could hurt no body, ther Pa 
1 being no manner of Neceſſity that any Thing ſhould be done in order to it after her Deceaſs, —_ 5 
* 1 SaJk. 170. pl. 2. the Ground of Laughter's Caſe was denied to be Univerſal.—8. C. cited by Poyel h 
„ J. Lutw. 694. Trin. 9 W. 3. and ſaid, that Laughter's Caſe is good Law, but the Reaſon there th 
: given in 5 Rep. has been denied. And Treby, Ch. J. faid that Dolben, J. had informed him, the Cc 
1 the Reaſon of Laughter's Caſe had been denied in a Caſe when Seint- John was 8 . of C. B. and thy it 
il 2 of the Judges in that Caſe, had ſpoke with 2 of the Judges in Laughter's Caſe, who affirmed » C 
' ki them that no ſuch Reaſon was given for the Reſolution in Laughter's Caſe, —Ld. Raym. Rep, 283 18 
1 Treby. Ch. J. cited the Affirmation of pr poem as to Laughter's Caſe, yet the whole Court hell __ 
„ that the principal Caſe of Laughter was good Law. — | n 
1 | Es S- 
| * Br. Condi- 12. [Bur] If a Condition confiſts of two Parts, of which w / 
fl! hes r Ez was not potlible at the making of the Condition to be perforined, j 
| "ap. 8 Com ought to pertorm the other. 21 E. 3. 30. Co. 5. Lauchroa 22. 
8 And the per- | | ey, 
1120 forming the Part which is poſſible is ſufficient; per Popham and Clinch. Cro. E. +80. in pl. 14 Mick if 
"| 42 Eliz. B. R-— | | 55 1 
1 * Br. Con- 13. As if the Condition be ro enfeoff I. S. or his Heirs, when he | 
ll! girions, pl. comes to ſuch Place, he 18 bound to enfeolf J. S. when he comes, Wl * 
iff 21 K. + 29. becauſe the other ts not poſſible, for he cannot have an Heir durnz W + 
1 SCS. his Lite, and lo he had not any Election. 1 . 3. 30. C0, J. h, 
Wl! accordingly. Laughton 22. 2 Ds 4 
\ a 4 8 C. cited per Curiam. 
1 Brownl. 723 14. Jf a Condition of an Obligation be to make an Aſſurance j 4 
ll 73: 3 certain Lands co rhe Obligee and his Heirs, and after the Oblige 1 
ll; fou dies, pet he ought to make the Aſſurance to his Heirs; for this Cs ; 
'| Plaintif, plilative, and his Heirs, ſhall have the Signification of a Disjuocwe / 
Ul. | Trin. 40 El. B. between Horn and May, udjudged. v 
| 15. If the Condition of an Obligation be co enteoff Two betor | 
ll 1 ſuch a Day, and one dies before the Day, yet he ought to enfeoff tif C 
ii Brownl. 72, other. Trin. 49. El. B. in the faid Caſe of Horn and May, ill 11 
| © nt ajpenr.—a— Br; Donidacs, of, hog; clit 14 8x. wer Ta"thie In fuck; Cale by rg 
| does not appear — Br, Conditions, pl. 124. cites 14 H. 7. 3. per Jay, that in ſuch Caſe he * miy 
1 tcoff the other. | * [All the Editions of Brooke are 2 but the Year-Book is (all) ; 
4 | infeoft.J Bendl. 35. pl. 56. Paſch. 4 E. 6. S. P. held e contra by Mountague Ch. J. of C.5, | 
1 and he ſaid that this was Weſton Browne's Caſe, but cites Litt. Tit. Eſtates, that other wiſe it js of th 
Fi Feoftment upon Condition. 5 | A © t 
It | | „ t 
i Jo. 191. 16. If the Condition of an Obligation be, That whereas a Vl 


| yl! 6. Wood rfage is intended between A. and B. it the ſald Marriage rakes” 
Cl SC. tec, and if B. the Wife ſurvives A. and does not receive 300 I. of A. Fl 
5. C. 6 . 21 | f attel b 
folved Una by his Will, or, by the Cuſtom of London, within three Months | 
Voce, that the Death of A. that then if the Obligor pays to B. or her Executs F 


— 


_ _—_— — „ — + 


Condition, C 

551 within ix Monchs after, the Obligation ſhall be void, And the eln @ 
ater the Parrtage takes Effect, and B. furvives A. and dies with- ONTO for 

in three Ponths, without receiving any Thing of the ſaid zoo 1. by the Condi- 

the Will of A. or by the Cuſtom of London; it feems the Death ot tion is in 


B within the three Months {hall not excuſe the Obligor to pay the che = 
500 l. £0 the Erecutors ok B. becauie it is not any disjunctive ncrwe, oe 


upon a Con- 


| Condition, of which the Obligor hath any Election to do the one or tingency, 
the other. But the Condition is, That it a Stranger does not vir char if 
pay lo much within a Time, that he hunſelf will pay another Sum ; the Mar- 


jo that the Death ot the Party who is to receive from the Stranger ſhall Set in 


| | | | i. | | 5 does not 
| receive 2001, within 2 Years after his Death, either by his Will, or by the Cuſtom of London, and 
the ſid B. dying within the ſid 2 Years, making it become impoſſible by the Act of God, that this 
part ſhould be perform'd, therefore the Ovligor is not bound to perform the other Part. Palm. 
13.8 C. and at firft 3 Juſtices were of Opinion for the Plaintiff. But after further Argument, the 
whole Court was againſt the Plaintiff, becauſe the Performance is prevented by the Act of God; for 
the Feme onght to receive ſo much, and not to have ſo much left her by the Baron only; and the 
Court fai4 that a Difference taken by Noy (of Counſel for the Plaintift ) is not Law, viz. that where 
it is in Election of the Stranger, that there, though Part becomes impoſſible by the Act of God, the 
| Candition is not diſcharged ; for it is diſcharged by the common Caſe of Bail who enter into Recogni- 
141Ce to pay, or that the Principal ſhall render himſelf, in ſuch Caſe if the Principal dies the Recog- 
nizance is * [not] forfeited, Noy anſwered that here it might be impoſſible, upon the Death of the 
Baran, as to both Parts; becauſe the Baron has left nothing by his Will, and perchance there is no- 
thing left for the Feme to take by the Cuſtom, and conſequently the O ligation forfeited immediately. 
But per Cur. this does not appear the one Way or the other, and fo is out of the Caſe ; whereupon 
Judgment for the Defendant niſi &c. | 25 We 
et ſeems the Word [not] is omitted by the Error of the Preſs. 


17. There is a Diverſity between a Diſability and an Impqſibility; As This Caſe 
| if Iam bound to preſent F. F. before Mich. &c. to the Church of B. ave 7 00h. $4 
J. C in the mean Time marries, yet the Condition is not diſcharg'd. Debt by the 
Palm. 514, 515. Arg. cites Firzh. Dette, pl. 164. | Clerk on 

| YO: | | No | 5 | | the Bond 

the Patron pleaded the Clerk's taking a Wife before the Avoidance, and that ſo he was diſabled to 
take the Church; but by Hengham the Patron is not to judge of this, but he ought to have preſented 
him to the Biſhop, who ought to demand if he was convenable [capable] or not, and then the Patron 
had been quit. Fitzh. Dette, pl. 164. | . | = 


13. Where a Man is bound for the Appearance of N. N. in Banco, Br. Condi- 
there if he dies before the Day, the Bond is ſaved. Contra it he be lau- 2 pl. 72. 
5 : LY : ires S. C. 
guſhing in Priſon. Br. Conditions, pl. 150. cites 8 E. 4. 12. 13. per & S. ö. by 

Littleton. „%% | ren. 
19. There is a Diverſity where a Condition becomes impoſſible by the 
Aff of Ged, as Death, and where by a 3d Perſon [or Stranger] and 
where by the Obligor, and where by the Olligee; The firſt and laſt are 
ſufficient Excules of Forteiture, but the ad is not; for in ſuch Caſe the 
Obligor has undertaken that he can rule and govern the Stranger, and 
in the 3d Caſe it is his own Act. See Br. Condirion, pl. 12. cites 4 H. 
73. per Brian Ch. J. : Carr as 
20. Debt upon Obligation; the Defendant ſaid, that it is ixdorſed up- 
on Condition, that if F. S. comes 10 L. before ſuch a Feaſt, and brings two 
Hureties with him, to be bound to the Plaintiff in 40 1. that then &c. and 
that before the ſaid Feaſt e died, Judgment &c. and a good Plea per 
tot. Cur. And as to the Time before the Feaſt it is not material, for all 
this Time is the Defendant's, for if he does it in the Vigil of the Feaſt 
gal it is ſufficient. Br. Conditions, pl. Jo. cites 15 H. J. 2. 5 
. 21. It [am bound by Bond to infeoff the Obligee at Mich. and I die be- 
fore Mich. my Executors ſpall not be charged with it; tor the Condition is 
decome impoſſible by the Act of God, becauſe the Land is deſcended to the = 
11 Heir. 2 Le. 155. pl. 189. 19 Eliz. B. R. per Cur. in the Caſe of King- 
— well y, Chapman. | | | | 


22 In 


. METS 1 8 | 8 . 3 
232 Condition. 
= | SO 3 5 3 Fw 7 TP 
2 Le. 15. 22. In Debt, the Condition reciting that there were divers Conn 2 
ny '*9., fies betwixt the Plaintiff and J. N. a Stranger, who ſubinitted themſcli 45 / 
ing well ard of endant bound himſelf in 2001. to Nt 
v. Chapman, to the Aw ard of J. C. the Deſendant ound himſelf in 2001, to the ler 
19 Eliz. Plaintiff, that 7. K. ſponld perform the Award on his Part. The Ar. er 
E. R. the trator awarded, that F. K. ſhould pay the Plaintiff 30 1. viz. 201. at Ae Ka. 
8. e and 10 l. at Mich. next. The Delendant pleaded Payment of the 201 8 
ai Becadle at Eaſter, and that F. K. died before Mich. All the Juſtices held 0 
the Sum a- the Obligation was torteited, but no Judgment was given in the Cas be | 
warded is becauſe the Penalty was great for ſo ſmall a Duty. Cro. E. 10. pl 
now become Mich. 24 & 25 Eliz. C. B. Kingwell v. Knapman. "WW- 
it the Condition of the Bond had been for the Pavment of it, 2dly, Becauſe a Day is appointed i 6 7 
the Payment of it, and cites 10 H 9. 18. zdly, The Executors cannot perform the Condition ” * 
S. C. cited per Cur. Raym. 415, 416. Mich 32 Car. 2. B. R. 1 5 1 Cas. 
e | 22 W | | tor 
23. Husband bound himſelf in a Bond conditioned, 7hat he and hi 29 
Wife, upon the reaſonable Requeſt of the Obligee, ſhould levy a Fine & 
The Requeſt was made when the Wife was ſick and could not travail nel 
The Court thought it not a reaſonable Requeſt during her Sickneſs 770 
and if ſhe is exculed the Baron is excuſed alſo, becauſe in ſuch Caſehe WM * © 
and his Feme cannot levy the ſaid Fine, and Joint-Conuſance is intended be. 
by the ſaid Condition, whereupon Iſſue was taken on the Sickneſs, My, 

124. pl. 270. Paſch. 25 Eliz. Anon. e | 
24. A. covenaats that B. ſhall make ſuch reaſonable Aſſurances &c. v | 

D. and his Heirs, as D. or his Heirs ſhould reaſonably deviſe or require, P 
D. required a Fine. B. came before the Juſtices to acknowledge it, but — 


B. was Non compos, and the Fuſtices wottld nct take the Conuſance ; the 

Condition is not broken, the Words being General; but it the Words 

had been Special fo acknowledge a Fine it would have been otherwiſt. 
Le. 304. pl. 432. Mich. 32 Eliz. C. B. Petr v. Callys. 

Cro E. 27). 25. The Condition of a Bond was, zhat F. F. a Stranger, fheuld faul 
pl. g. Trop to an Award, if it be made before the laſt Day of Auguſt next &c and if u 
| 2 28 Award (ould be then made, then he fhou!d come into the Porch of the Guilt 

and the Juſ- Hall in Norwich, the J Sept, and there ſlay two Hours, to be arreſted agai 

tices upon at the Suit of the Obligee, or ſhould pay to the Obligee 10 l. in that Port 
the firſt Mo- on Mich. Day next after. No Award was made by the Time, and J. S. itt 
ron core” Stranger, who was to perform theſe Things, died | before the ) Sept.} yet 

ed thePlea ; | a 1 . 

of the Death it Was adjudged, that the Money ought to be paid at Mich. Mo. 3j, 

of 1.5 be- in pl. 485. cites Mich. 34 & 35 Eliz. B. R. Crapp v. Field. 
ore the 8 | = 

Time ot his being to go to the Guildhall Porch to be good; becauſe by the Act of God he is deprir't 

of his Appearance, and ſo his Bond ſaved, though he pays not the 10 1. For he had Election to do thi 

one or the other 3 but they would adviſe, | PEE 5 75 


26. Bond to pay 20 J. before the 1ſt. of May, or marry J. S. before the 
Idſt of Auguſt, if J. S. dies before 1ſt. of Auguſt, yet the Bond is fol- 
feited; Per Walmſley. Cro. E. 864. pl. 42. Mich. 43 & 44 Eliz. CB 

in Caſe of More and Morecombe. 5 3 

23. If a Condition be, that if the Mortgagor or his Heirs pay ſuch 
Day &c. and he dies before the Day without Heir, whereby the Condition 
becomes impoſſible to be performed by the Act of God, the Eſtate ol 
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| the Mortgagee is hereby become abſolute. Co. Litr. 206. a. - 
i 28. A Bill to be relieved againſt a Bond of 300 l. conditioned to pay15 0 
per Annum during the Plaintiff's Liſe; bur the Plaintiff prerended, thi th 
the ſaid Bond was tor the Performance of an Agreement which was dy . 

the Death of the Plaintiff become impoſſible to be performed, and foie 1 

Bond ought to be diſcharged. Decreed the Plaintiff to pay the 151. fer y 

Annum, and Arrears with Damages. Chan. Rep. 149. 27 Car. 1. &. it 

Nicholas v. Harris. 2 8 5 


CM ö , ——_— * „ 
— : 


r 


Condition. 


3 


29. In Debt upon a Bond conditioned to give Security by a certain Day 
i th; Chantberlarn ot London ſhould appoint, Defendant pleaded that 
here was no Chamberlain of London at the Day. Adjudged on Demur- 


— 
Ober- 
le]ves 
[ 


in ler lor the Detendant, Vent. 186. Hill. 23 and 24 Car. 2. B. R. Sands v. 

Ard. add. | | | | | | | 

after, 207 The Condition of a Bond recited, that V. was indebted to the 3 Keb. 538. 
mY Pluntiff in v. by Bond, and the Defendant became bound with him that Pl 34. Hill. 
tau Wi te ſbould pay the Money on or before the 25th December, or that the Defend- 3 R 
Cate ant, on or before the ſaid 25th December, fhould render the Bedy of W. the S. C. & 
RY has the Plaintiff might declare againſt him in the Cuſtody of the Officer per Cur. 


ext Hillary Term. The Detendanr pleaded, that I. died before the 25th here is an E- 
| if December. The Court held that there was no Difference between this ——_ you 
(iſe and that of Laughter v. Monor, 5. Rep. 21. and gave Judgment 33 
tr the Detendant Quod querens nil capiat &c. 2 Jo. 95, 96. Mich joey el 

| | | one Part be- 


ed for 


— 


4 hi 29 Car. 2. B. R. Warner v. White. : 4 
3 | ing become 
&e. impolſible the Bond is ſaved Et adjournatur.— Ibid. 76 1. pl. 49 Paſch. 29 Cur. 2. B. R. the Court 
ail, inclined ſtrongly that the Defendant was excuſed by the Death of W. Sed adjornatur ——Ibid, 
gels: ro pl. 9. Trin. 29. Car. 2 B. R. adjudged for the Defendant; Niſi.—2 Mod. 201, 202. Arg cites 
ſe % 1 but ſtates it that W. died after the 25th December, but before the Term, and held that the Bond 
vas not forfeited ; becauſe the Obligor had Election to do the one or the other, and the Performance of 
* the one becoming impoſſible by the Act of God, the Obligation was ſaved. 
| i. Condition that A. (a Stranger) ſhall pay ſo much ſuch a Day, or 
HY perlonally appear ſuch a Day at Ten in the Morning at B.'s Houſe ; tho 
uire. Agrotus fuit ex Viſitatione Dei & c. is a good Plea as to that Part of the 
bu D:3sjunFive, yet being in the Cafe of a Stranger the other Part ought to 
the be performed. Raym. 373. Trin. 32 Car. B. KR. Topham v. Pannel. 
ot 32, Debt upon Bond "conditioned zo give the Plaintiff a true Account 
vile of all Money received by him c. by the 28th Day of November &c. or ren- 
der his Body to Priſon at the Plaintiff's Suit in any Action he ſhall then 
Pad commence againſt him, then &c. The Detendant pleaded, that he was al- 
n ways ready to render an Account; but farther, that the Plaintiſf had not 
Wild cmmenced any Action againſt him ad vel ante 28th November pred”, where- 
gal «pun he mig ht render hiinſelf to Priſon ; The Plaintiff replied, that 300 l. 
ore was due to him &c. and that after the ſaid 28th November (viz.) 12 f. 
Ti prilis, he ſued out an Original in Account; and the Defendant not appearing 
* he ſued out a Capias, whereof he gave the Defendant Notice and required to 
33 render himſelf according to the Condition. Upon a Demurrer Judg- 
ment was given per tot. Cur. for the Detendant ; becauſe he being to do 
110 the firſt Act, has Election either to give an Account, or render himſelf 
the on the Action. Beſides, the Breach is not well affigned, for the Defend- 


ant is not obliged to render himſelf on an Action which ſhall not be ſued 
againſt him 28rh Nov. the Word in the Condition being (then commenced) 


the and is not to be conſtrued then, or from thencetorth ; tor that would be 

for- to give the Plaintiff Liberty ro commence an Action at any Time during 
B bis Life, and Conditions are always made for the Advantage of the Ob- 

ligor. 3 Lev. 137. Mich. 35 Car. 2. C. B. Stanley v. Fern. | w 
54 33. One deviſed to his eldeſt Daughter, upon Condition ſhe ſhould 4 Mod. 66. 
tion marry his Nephew on or before ſhe attained the Age of 21. and the Nephew 3 


died young, and the Daughter never refuſed, and indeed never was requir- J . 
ed to marty him; and after the Nephews Death, ſhe being about 17, the Ta * 
131. married J. S. and it was adjudged in C. B. and affirmed in B. R. that ment, but 
that the Condition was not broken being become impoſſible by the Act of God. &r<gory © | 


Contra. 


alk. 170. pl. 1. Trin. 4 W. and M. in B. R. Thomas v. Howell. Vent. zof. 


the TEES | 3785 e219. 8 C. 
cet the Judgment was affirmed. If there be a Condition ſubſequent, which becomes impoſſible by the 
St, Act of God, this excuſes and diſcharges the Condition; per the Maſter of the Rolls, Trin. 173 L and ſaid 


it is a Rule in Law, for Lex non cogit ad Impoſſibilia. 


. — — — „ 


4 5+ yy — 
* n _ a 


8 
— 


Ame. n erer LINQ r 
S | 98 . 


S. P. 13 34. Condition was to make Obligee à Leaſe for Life by ſuch a Day, 
I. Ae Cold pay 100 l. to him; Obligee dies before the Day, his Executor; fal 
that it had have the 100 1. Per Treby Ch. J. and the Ground of Laughter's (,; 
been reſol- Was denied to be untverſal. 1 Salk. 170. pl. 2. Mich. 9. W. z. C þ 
ved accor- Anon. | Mo 1 


— 
* 


dingly in 7 3 | 5 | 

Time of Seint- John Ch. J Lutw. 694. Trin. 9. W. 38. P. by Powell J. Ibid.— 8. p ſaid 

3 * 20 have been adjudged accordingly, in Time of Seint- John Ch. f. Ld. Ravm. Rep 10 
. 280. and the Reporter adds a Nota, that this Caſe ſeems to be undiſtinguiſhable in Reaſon f 1115 

ter's Cale, | 4 "rom Laug, 
| 5 wb 35. Where a Condition is in the Disjunfive; if one Part becomes in. 


In Rade pelo poſſible by the Act of God the Obligor is diſcharged from Perfor 


to this Rule, Of the other Part. Arg. 10. Mod. 268. Mich. 1 Geo. 1. B. R. oy: 


2 . 2 . 1 


L z 
8 * 


(H. c) [What will excuſe the Performance. 
g Acts of the Law. 


1. IF an Annuity be granted upon Condition, that the Grantee ful 
be Attorney of the Grantor in all Pleas; it he be after made She. 
riff, yet this ſhall not ercuſe him from the Performance of the Coy 
dition, but he ought to be his Attorney, otherwiſe the Condition 

1 ſhall be broke. 5 Ed. 2. Annuity 44. 
Cro. J. 354. 2. If A. deviſes Land to B. and his Heirs upon Condition, that he 
pl. 5, 8 C his Heirs and Aſſigns, with the Iſſues and Profits of the Land, tl 
Koll. pay yearly (0 much for certain charitable Uſes, and dies, and after 
Rep. 136. the Deviſee dies his Heir, within Age, and in Ward ot che Kiny, the 
pl. 18. S. C. JJapment ſhall be excuſed during the Time the Ring hath him in 
OI. Ward; for by the Intent of the Condition the Payment ought to 
line thar be made with the Iſlues and Profits, which are transferred by Act in Lay 
the Condi- to the King. Cr, 12 Jac, B. R. between Sade and Tumſon, adjuged 


tion was | | 

not broken. bid. 198. pl. 1. 8. C. adjudged per tot. Cur. for the Plaintiff; but Crooke | tool 
a Diverſity between a collateral Condition, and a Condition which limirs it to be paid out of the Profi 
of the Land; for had it been collateral it muſt have been paid notwithſtanding the Wardſhip— 
3 Bulft. 58. S. C. Crooke J. ſaid the Difference will be between this Caſe and a Sum in Groſs, whichi 
certain. Hard. 16. cites S. C. | | 8 5 ! 


3. If the Leaſe was upon Condition the Land recovered in Value ſhall be 

diſcharged of the Condition. Br. Rents, pl. 12. cites it as faid elle. 

when: -- | | 

Fitzh.Dette, 4. Note, when a Man is taken by Capias returnable Octab. Trin. and 
pl. 75. cites is bound to the Sheriff in 40 l. to appear at the ſame Day to ſave him har. 
8. C. leſs, and this Term at the Day, and all the Returns in it are adjournt i0 
15 Mich. there his Appearance ſhall not be recorded Octab. Trin. but at 

15. Mich. and this ſhall ſave his Bond and diſcharge him; for no Ab- 

eee Eſſoin nor Default, nor other Thing, ſhall be entred at the 


erm adjourned ; for no Roll is made of it, but only of the Wiit af 


Adjournment, and all Things which thould be done at theſe Days ad. 
journed, ſhall be done at the Day to which the Term is adjourned; and 
this ſhall ſerve for all. Br. Conditions, pl. 142. cites 4 E 4. 21. 


oy (Le) What 


at 


ought to perform it, and map. 41 E. 3. 17. b. Co, 2. Crom⸗ tions, pl. 20 
8 


2. 79. 


„ nd 


oe” — 


Condition. 


Re): | What ſhall excuſe the Performance.) 
5 Acts of Cod. 


D Feularly, if a Condition which was poſſible becomes impoſſible See (G. c) 
by the Act of God, the Obligation ts diſcharged. pl. 1. S. P. 
2. As if a Man hath Liberty to pertorm a Condition till a certain S. P. by 


| Day, if it afcer becomes impollible by the Death of any Perſon be- Sate aC- 


tore the Day, the Obligation is ſaved, Oubitatur 14 E. 4. 3- bar 


ton e contra 


but both agree, that if the Obligee had died before the Day the Bond had been ſaved, Br. Conditions; 


pl. 155 cites 8 Alka Man be bound to appear next Term in ſuch a Court, and before the Day 


| {he Conuſor or Obligor dieth, the Recognizance or Obligation is ſaved. Co. Litt. 206. a. 


. Ia Pan be let to Mainpriſe, it is a good Plea at the Day $<(6. c) 


when the Banucaptors ought to have the Body ec. that he was? * 9 
dead before the Day (for this excuſes the Performance.) 21 E. 4. 


70. b. Curia. | "3 g : : 5 | & 
4 Ik the Condition be to infeofl J. S. within a certain Time, if Br. Condi- 


T. S. dies betore the Time be paſſed, the Obligation is diſcharged, 22%?! 243: 
80. 4. 14 | 


Cites 10 H. 
| | | | . 18. S. F. 
5. Ik two be infeoſfed to re- infeoff, and one dies, the Survivor ! Conti. 


5 ites 8. C. 
6. But if Feoffee to reinfeoff dies before the Feoffment, the Condi- cites 
tion is broke, for he is to perform it, and ought to do it during 


his Life. Co. 2. Cromwell 79. 


7. But if the Condition had been that the Feoffee, or his Heirs, Co. Litt, 


ſhould re-inteott, and he dies, his Heir may pertorm it. Co. — 


pl. 249. S. F. 


reed. 


| Ibid. 472. pl. 64g. S. P. agreed —2 And. 73. 8. 


8. If a Man mortgages his Land to V. N. upon Condition that if the 


\ Afortgagor and F. F. repay 100 l. by ſuch a Day that he ſhall re-enter, and 


he dies before the Day, but F. F. pays by the Day; the Condition is per- 
tormed, and this by Reaſon of the Death of the Mortgagor not withſtand- 


ing the Payment was in the Copulative, and e contra if it was not in 


the Caſe ot Death. Br. Conditions. pl. 190. cites 30 H. 8. 


9. Where one was bound to keep and maintain the Sea-walls from over- * Dal. 64. 


| flowing, it this happen by his Negligence it ſhall be waſte, otherwiſe if * 26 Anon. 


C.-— Mo. 


it ſo happen by the Act of God ſuddenly and fo unavoidable ; Per Coke. 57 5 _ 
£ Bulſt. 280. in Caſe of Bird v. Aſtcock, cites Dal. 6. Eliz. 8 > 3 44 
| | | | 8. C. cited 
10 Rep. 140. a. 


10. The Condition of an Obligation was, that if J. F. prove not a Sug- S C. cited 
geſtion of a Bill depending in ſuch a Court, before Utas Hilarii, then if the Mo. 432: 
jad F. F. bis Executors or Aſſigns, pay 201. &c. The Court ſeemed of — Fa. 
Opinion prima facie, that it is a good Plea in Bar, that J. S. died be- cited Arg i 
fore the Utas at ſuch a Place. D. 262. a. pl. 30. Mich. 9 Eliz. Arun- Palm. 514, 
del v. Combe. 5 5 I 

11. When the Law preſcribes a Means to perfect or ſettle any Right 
or Eſtate, if by the Act of God this Means in any Circumſtance become 


unpeſſble, yet no Party that was to receive Benefit, if the Means had 


been wich all Circumſtances executed, ſhall receive any Prejudice by the 
not executing it in ſuch Circumſtance as becomes impoſſible by the =_ 


: — 8 — - 
np wo ——_—_— AS 
<> . 


5 adjudged 
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226 Condition 
ot God, it ad elſe be performed without Lac hes, which the Party can do 
Arg. 1 Rep. 97. b. Trin. 23 Eliz. B. R. in Shelly's Cate. a 
12. Promiſe to carry certain Apples from Greenwich to London ſor 
the Plaincitt, and the Apples being in the Boat, the Boat by a great and 
violent Timpeſt ſunk in the Thames, ſo as the Apples perithed ; this ws 
| held no Plca in Diſcharge of the Aſſumpfit, by which the Detendant had 
ſubjected himſelf co all Adventures. 4 Le. 31. Trin. 26 Eliz. B. R. 
Taylor's Caſe. 5 „„ . 
Iz. It a whole Houſe falls by ſudden Wind it excuſes the Waſte, and 
the Tenant is not bound to rebuild it. Co. Litt. 53. a. | 
14. There is a Dixerſity between a Condition annexed to E|. 
tate in Lands, or Tenements upon a Feoftmenr, Gift in Tail, arid ꝙ a 
Obligation Recognizance &c. For it a Condition annexed to Lands be 
_ poſſible at the making of the Condition, and become imporvle by the Al 
, God, yet the Eſtate of the Feoffee ſhall not be avoided. Co. Lit, 
i | | : F 
15. As if a Man make a Feoffment in Fee upon Condition that th: 
Feoffor ſpall within one Tear go to the City of Paris about the Affairs g the 
Feoffee, and preſently after the Feoffor dies, 10 as it is impoſſible by the 48 
ot God that the Condition 1thould be performed, yet the Eſtate of the 
Feoffee is become abſolute ; for though the Condition be ſubſequent to 
the Eſtate, yet there is a Precedency before the Re-entry, viz. the 
Performance of the Condition, and if the Land thould by Conſtruction 
ot Law be taken from the Feoitec, this thould work a Damage to the 
Feoffee, tor that che Condition is not pertorined which was made tor 
his Benefit, and it appears by Littleton, that it muſt not be to the Da- 
mage of the Feoſſee. Co. Litt. 206. “kk. 5 
16. bo it is it the Fecfſor tall appear in ſuch a Court the next Term, and 
before the Day the Feoffor dies, the Eſtate of the Feottee is abſolute. Co. 
Litt. 206. a. % ge. 
17. But if a Man be bouud byRecognizance or Bond, with Condition 
that he ſhall appear the next Term in ſuch a Court, and before the Day the 
Conliſee or Obligor dies, the Recognizance or Obligation is ſaved, and 
the Reaſon of the Diverſity is this, becaule the State of the Land is ext 
cuted and ſettled in the Feoffee, and cannot be redeemed back again but by 
Matter ſubſequent, viz. the Performance of the Condition; but the Bond 
or Recognizance is a Thing in Action and Executory, whereof no Advan- 
tage can be taken until there be a Default in the Obligor, and theretore 
in all Caſes where a Condition of a Bond, Recognizance &c. is poſſible 
| at the Time of the making, and before the fame can be performed tie 
Condition becomes impoſſible by the Act of God, or of the Law, or of 
the Obligee &c. there the Obligation &c is ſaved. Co. Litt. 206. 4 
Godb. 153. 18. C. binds himſelf Apprentice to S. for 7 Years, and S. bound him- 
pl. 199. ſelf to pay C. his Executors or Aſſigns, 10 J. at the Time of the End or Di- 
Aon, L C. termination of his Apprenticeſhip. C. ſerves 6 Years and then dies; the 
_ accordingly ; Money ſhall not be paid to his Executor. The whole Court, (abſente 
dut had the the Ch. J.) held that the Obligation was diſcharged, and that the Mo- 
Bond been ney ſhould not be paid. Brownl. gy. Mich. 5 Jac. Cheyney v. Sell. 


to pay 10 l. a : 
after the Expiration of 10 Years it would be otherwiſe, 


19. When two Things are depending upon another, there the Act of God 

preventing one of them, both are diſcharged. D. 262. a. pl. 30. Marg. 
Cites 8 lac. B. R. Skidmore's Cate, DES TOM. | 

In fach 20. It Leſſee covenants to repair a Houſe, though it be burnt by Lili 


Caſe hz muſt ning, or thrown down by Enemzes, yet he muſt repair it; For when 


repair in the Party by his own Contract creates a Duty or Charge upon himſelt, 


cConvenient 


Time; And he 1s bound to make it good if he can, not withſtanding any Nee 


* . * . 2 —— * _- _ . a> * x Fg * we 


Condition. 


5 5 


* 


be inevitable Neceſſity, becauſe he might have provided againſt it by fo of Banks 


, | 1 ; . flung down 
s Contract. Allen, 2) Mich. 23 Car. B. R. Paradine v. Jane. by x fodacn 


Jag cutragious Flood, bur if there was any Penalty to be forfeired that is excuſed, becauſe it wasthe 
| Act of God. D. 33. a. pl. 10, 11. Paich, 28 & 29 H. S. by Fürherbert and Shelly. GE 


21. The Condition of the Bond was, that whereas Chriſtopher the An- Raym 415, 


ear did affirm that he had paid 60 l. tw H. L. which FH. L. did deuy, if 416. Joyner 


Chriſtopher by the loth of Novenever did not legally prove the Money paid, 8. Cl in Zr 


then if he paid the Money the ſaid lot h of November the Bond ſpolil be void. ror, and ad- 


| The Detendant pleaded, that Chriftopher died before the roth of November, judged ac- 
| The phintiff demurred ; But the Court held this was not like a dis- erdingly; 


tor there is 


| junctive Condition, though it did depend upon a Condition, and the à Hifference 


Party having undertaken ro make Proot, it was at his Peril it he did where the 
not; and though he was prevented by the Act of God, yet the Bond Condition con- 
was forteired ; Judgment pro Quer'. Freem. Rep. 269. pl. 297. Hill. 4% % Duty 


ahh veſted in the 

1679. Vinier v. Joyner. | __ Obllizee, and 
. | where it is 

only a collateral Act; for in the firſt Caſe the Executors are bound to perform it. 


(K. c) [Performance excuſed.] n 


Acts of the Lat. CVS 


I the Condition of an Obligation be to deliver a certain Thing 


to the Obligee bought by him ot the Obligor, it is not any 


Olccharge that a Stranger recovered it from him after. Contra 21 E. 
3.12. adjudged, as is ſaid. 


2. Ik à an be bound in a Recognizance in Court for the Appear- Br. . 
arce of another, in a Scire Facias he ſhall not avoid this Recogni⸗ 8 *” 


; 72 183. £1 
ante by ſaying, that he that ought to app:ar was impriſoned ar the 22 E. 4 25 
Day. 22 E. 4. 27. 5 | | | dy S.P. 
| y Brian 


and Choke accordingly ; but Catesby and Nele J. e contra, and that it is a 3 Plea; and they ſaid 
t 


that it is common in 3, R if it be a lawful Impriſonment by the Order ot the Law; Quod Nota. 


3. But in ſuch Caſe, at the Day of Appearance, if the Manucap- Br. Conditi- 
tors come and ihe wit to the Court, and the Court, of Courtely, do not — "x | 


| tccord the Default, but ſend ro the Gaoler to certity whether he be þucs. P. does 


impriſoned, and for what; by this May be ſhall have Advantage of nor appear 


the Jmpriſonment to avoid the Kecogmzance. 22 E. 4. 2). there. 
4. Ik there be a Conſtitution upon a Penalty in Parliament, that 8. P. So 


S. ſhall render himſelf in B. R. within a certain Time, if he renders ain e 


imſelf to the King within the Time where he is impriſoned until the himſelf be- 


Time is paſſed, he hath forfeiten the Penalty, becauſe ir was his fore the 


Folly to render himſelf where he ought not. 8 I), 4. 14. 20. NN 


the Time limited he was not permitted to plead on his coming in, but Writ of Inquiry of Damages 
WS awarded to the Sheriff of L. For the Ordinance in Parliament was a Ju in itſelf, and becauſe 
his not coming in purſuant thereto is ſufficient for the awarding the Writ of Inquiry; Quod Nota. 
br Parliament, pl 11. cites 8 H 4. 13 & 29.——— And ibid. cites 9 H. 4. 1. that the Plains iff was 
"ewd, and uon View of the Strokes, the Court awarded double Damages, viz. 200 Marks, not withſtand- 
i"; It was alleged that J S. was dead; for he was out of Court before, and cannot be warn'd to appear 
an, And this as it ſeems by the Awarding the Writ of Inquiry of Damages — This was for beat- 
ut a Servant of a Knight as he was going with his Maſter to the Parliament. Anno 5 H. 4. Ibid. 


— — 25 ; 50]. 
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Uſes, with Power of Revocation, and then he revoked, and alien'd, and died ; but the Revocation be. 


—— — — — 


229 Condition. 
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— — — — — — 


: 78 5 a | Men, 
Br Parlia- . [S0] if there be a Conſtitution made in Parlament urog | 
men, ern Penalty that J. S. render himſelt before the Juſtices in ö. 8 
8 e» within a Quarter of a Year after Proclamation müde, If Y: oclamatin 
docs vor ap be made Jermino Paſchæ, {6 that the Quarter of a Bear is paſſed h. 
pear there, fore Michaelmas Term, vet ik he docs not render himſelk witin z 
Quarter, he ſhall forfeit the Jenaity. 3 0. 4. 13. 20. adjudgy, 
Pet he couid not appear in the Vacation; but fome ſald that jy 
might betore the Chief Juſtice, (But in this Cale he ought i th 
Term within che Quarter, becauſe he knows in Principio, thun 
the Vacation he cannot appear.) 


[This Plea 6. Regularly, if a Condition be to be performed to a Stranger, ard 


does not rer he refuſes to accept thereof, pet the Obligation is forfeited, becau 
Locle Di. > the Obligor takes upon him that a Stranger ſhall accept it, 


viſion ] 


S. P. Br. 


Conditions, 


7. A Man is bound by Mainpriſe in Bank to anſwer to N. M. in ſu 
Action ſuch a Day, and does not come all the Day, but Prote&ig i; 
Sites 11 H. Caſt for him, this thall fave the Mainpriſe and the Bond, per Cur, B. 
7.57. Conditions, pl. 231. cites 11 H. 4. 57. 


Vent. 1=5. . 1 1 
TN $ 8. A. ſold Lands to B. in Fee, and covenanted for quiet Enjoyment 4. 


tea " gainſt him and F. F. and their Hers, and all claiming under them. H. dl. 


thought it /tgns a Breach, that C. claiming under F. F. ejectel him. A. the Velen. 


hard that dant pleaded that at the Time of the Covenant he had an ind:fea/ilie Ti, 
this ſhould by certain Fines from P. and his Mise (on whom F. K. had ſittli the 
be a Breach; 7... / Id of Parliame 3 E 

for the De. Jane) but by an At of Parliament afterwards made, reciting that fil 
fendant Fines were unduly precured of ker, enatted that they ſlcald be od, and 
cannot be that C. claimed under the Wife of P. and enter'd by Reajon of the ſaid Ai, 
intended to and ilfe him. Upon Demurrer, it was inliſted that the Title being 


e e good ar the Time ot the Covenant made, and that the Title upon which 


Act of Par- the Quiter is, being by Act of Parliament made afterwards, cannot be 
liament, any Breach, and cited Lady Greſham's Cale, 9 Rep. 106, 107, But 
which was it was anſwer'd and reſolv'd by Hale and Rainstord, that this Ak 
LO. makes no new Title, but removes an Obitrution of the old one; and 
Power. But they ſaid that doubtleſs B. was named in the Covenant tor this Pur- 
Hale faid poſe, in Caſe this Fine unduly obtain'd jhould be fer atide. But Twi 


145 den being of a contrary Opinion, a Writ of Error was brought imme— 
at | | 


. ; A 8 
Gretham's diately. But the Reporter (who was Counſel for the Defendant) fas 
Caſe is not he knows not what became of it. 2 Lev. 26, 27. Mich. 23 Cat. 2 
like this B. R. Lucy v. Levington. | 

for rhere | ns | | 

the Party was in by the Queen's Conſent to the Alienation by the Act ſhe paſſed, but here the Core. 
nant is broken, as much as if a Man recover Land, and then ſell and covenant thus, and then it bee. 
victed in a Writ of Right, for this is in the Nature of a Judgment. Though ir be by the legiſlative 
Power, it may be the Proſpect of this Act was the Reaſon of the Covenant; nor has the Defendant 
Reaſon to complain, for the Act was made becauſe of his own Fraud and Force; Every Man is fofar 
Party to a private Act of Parliament as not to gainſay it, but not ſo as to give up his Intereſt. [tb 
the great Queſtion in Barrington's Cale, 8 Co. the Matter of the Act there directs ir to be between 
the Forreſters and the Proprietors of the Soil, and therefore it ſhall not extend to the Commoners t0 
take away their Common. Suppoſe an Act ſays, Whereas there is a Controverſy concerning 
between A. and B. it is enacted that A. ſhall enjoy it. This does not bind others, tho' there be 10 
Saving, becauſe it was only intended to end the Difference between them two. Whereupon uch 
ment was given for the Plaintiff.— The Caſe was, Sir Thomas Greſham convey'd Lands to certal! 


ing not purſuant to his Power, it was afterwards made good by Act of Parliament, and then Proce 
went out againſt his Widow for a Fine, the Lands alien'd being held in Capite, but ſhe was diſcharged 
because the Alienation took Hffect by an Act of Parliament, which can do no W rong. Arg. Vent. 170 
Cites 9 Rep 106. Lady Greſham's Caſe. 9 Rep. 106. b. 107. a S. C. cited by the Chic Julia 
as adjudg'd Trin. 31 Eliz. in the Exchequer, The Queen v. Lady Greſham. | 
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the Son, yet the Condition is forfeited; kor the Daughter is a meer . 
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(L. c) Performance excuſed. How. 
Acts of a Stranger. 
And 0200 | {hall be : ſuch a Stranger. | 


U And B. ſubmit themſelves to rhe Award of C. and A. enters « 8. is ro: 


\ * {1179 an Obligation ro C. ro ſtand to the Award, and (0 dogg a Stranger 


B. alſo, and (, awards A. to pay ros. to B. whoa tenders it, and B. 0 the Obli- 
lüles; the Oaligor is ercuſed becauſe * B. is not a meer Stranger, Cg I 


5 cauſe he is 


but privy, and lo is the Obligee. 22 E. 4. 25. b. Curia. named in 
| | | Wo 1 > 
tion thereof, Br, Conditions, pl. 182. cites S. C. Br. Arbitrement, pl. 41. cites 8. C. ; 


2. But if the Condition be, chat the Son of the Obligor ſhall marry Br. Condi- 
the Daughter of the Obligee, ik the Daughter of the Sbligee refuſes tions, pl. 


4. 25. 


Stranger, and the Obligor hath taken upon him that his Son ſhall S. C. but 1 


marry ver. 22 E. 4. 26. b. Perkins 756. do not ob. 
there. 


z. So if the Condition be to infeoff a Stranger, who refuſes, vet 4 Fitch. 
the Obligation is forteited. * 2 E. 4. 2. 39 H. 6. 10. b. f 22 E. 4. Sehe. 


| 2, cites 
26. b. 


S C. 
0 Le. 199. 

8 C. cited per Curiam— 8. P. and ſo of Condition to pay Money to a Stranger; for the Obligor 

&c. took it upon himſelf ro do it. Br. Conditions, pl. 136. cites 9 H. J. 1% But Brooke ſays Quere ; 

for it was not adjudg'd. 3 Bulft. 30. Coke Ch. J. held that it a Man be bound that J. S. a Stran- 

ger hall infeoff the Obligee, and he refuſeth to rake it, he ſhall take now no Advantage of this; 


bu: if the Condition was to infeoff a Stranger who refuſes to take it, this is a Forfeiture, becauſe 


he has taken upon him to do it; but the other, to whom it is to be done, has neither jus in Re nor 
da Rem, and this is very clear; and if a Day be limited, as if a Man be bound that another ſhall pay 
o much to J. S. at Mich. next, and he dies before, this ought now to be paid to his Exccutors. 

F br. Conditions, pl. 182. cites 22 E. 4. 25. S. C. but I do not obſerve S. P. there. 


4. [So] if there be a Feoffinent upon Condition to infeoff a Stran- Fitzh. En- 


2er ik the Stranger retules, yet the Condition is broke, becauſe the 7 . off 


lutent was not that the Feolfee thould retain it. 19 D. 6. 34. b. cies RC, 

| | . S. C. 
cited rer Cur. Le. 199. — Co. Litt. 209. a. takes a Diverſity between a Condition to infeoff the Ob- 
lee er a mere Stranger [to his con Uſe) and where it is to inf ecff a Stranger for the Beneſit or Behoof of 


te Oblivee, and that in the laſt Caſe a Tender and Refuſal ſhall ſave the Bond, becauſe he himſelf 


v70n the Matter is the Cauſe why the Condition could not be performed, and therefore ſhall nor give 


himlelf Cauſe of Action. Bur if A. be bound to B. with Condition that C. ſhall” infeoff D. in this 


Caſe if C render, and D. refuſes, the Obligation is ſaved, for the Obligor kimſelf undertaketh to do no 


Act, but that a Stranger ſhall infeoff a Stranger. And it 1s holden in our Books, that in this Caſe it 


ſhall be intended that the Feoffment ſhould be made for the Benefit of the Obligee. Some to recon- 
eile the Books ſeem to make a Difference between an expreſs Refuſal of the Stranger, and a Readineſs 


of the Obligor ar the Day and Place to make Performance, and the Abſence of the Stranger, but that 


can make can make no Difference. I take it rather to be the Error of the Reporter, and the Records 
themſelves are ceceſſary to be ſeen, for the Law therein is as hath been before declared. | 


5. But otherwiſe it had been, if the Condition was to make a See pl. 3. 


Gittin Tail ro a Stranger, and he refuſes; for there the Intent was, 94 tbe 
that he ſhould have the Reverlion. —— * Notes there. 


| == | | S.P. per 5 
Cur, obiter, and cites 2 E. 4. 2 & 19 H. 6 34 — 2 Le. 222. in pl. 281, S. P. by Dyer — Co. 
Lit. 209. a. S. P. ä | | | | | 
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Where the 6, Regulaily, if the Condition be to be performed by a Stranger, 
m_— and he retuſes, the Obligation is forfeited; far the Obligor has taken 


te Upon him that the Stranger ſhall do it. 


one ſhall | | . - 3 | 
__ a Stranger, or ſpall inſeoff him by ſuch a Day, the Refuſal of the Stranger is no Plea, to the 
Party has taken upon him tb do the Things. Br. Conditions, pl. 15. cites 33 H. 6. 16.—— Contra If the 


Act ſhall be done to the other Party, for there the Refuſal is a good Plea, Note a Diverſity, and 


therefore it is uſual in ſuch Caſes of Strangers to add ſuch Words, and it the ſaid Stranger will 1. 
ſent to it. I bid. Br. Covenants pl 3: cites 8. C.——Firzh. Barre, pl. 62. cites 8. C.:; Bull 
20, 30. Arg. 8. P. cites 37 H. 6. 16, 17. Sir John Burre's Caſe [but ſeems miſprinted for z 


H. 6. 16] 


RAA «1. As if the Condition be that my Son ſhall ſerve J. JF he Wil ct 
NF: WP Obligation is forfeited. 22 E. 4 26. b. e 


Br. Conditions, pl. 182. cites S. C. but I do not obſerve S. P. chere. 


2Le.114, 8. Ik the Condition ol an Obligation be, that whereas the Obliger 
. 8 and Obligee are jointly ſeiſed of the Othce of the Court of Admiral. 


Elie Parker ty, if the Obligot᷑ ſhall permit the Obligee to uſe the ſaid Office, and 


4 Harrold, to take the Profits thereof only to his own Uſe during his Life with. 


5. C. tho* out Interruption made by the Obligor, then cc. Although alter the 
the Obligor Admiral dies, and the new Admiral grants the ſaid Office to a Stra. 


Tirle de. ger (as he may by Law) and he interrupts and outts the Obligee, 
rived from pet If the Obligor after this 1nterruprs the Obligee alſo, the Cond: 


Admiral, card, adjudged. 


and the 8 | | | 7970 | | 
former Title of the Plaintiff is determin'd, yet againſt his own Bod and Deed he ſhall not put ont 


the neun, tlon is broke, M. 32, 33 El, B. R. between Parker aud Hu. 


tune Plaintiff &c. And the Court was clear of Opinion that Judgment ſhould be given for the Plan- 
tiff; but the Cauſe was compounded by Order of the Lord Chancellor.——3 Le. 142. pl. 191, Par- 


Ker v. Howard, S. C. in totidem Verbis ——Godb. 44 pl. 59. S. C. And Clench J. ſaid, that if the 
Plaintiff occupies the Office by Right or by Wrong, the Defendant is not to interrupt him againlt 


his own Bond. 


9. If a Man is bound to me to carry a Sum of Money, and is robbed 
thereof in his Journey, he is not excuſed of his Bond, Per Chebr. ar- 
guendo in Covenant; But per Kirton, he certainly thall be. Br. Obli- 
gation, pl. 9. cites 40 E. 3. 6. 5 | 

10. Feoflment upon Condition fo infer” the Feeffor 5 if Day be limit- 
ed there he need not requeſt ; for if he does not inteoff him by the Day, 
the other may re- enter without Requeſt. Br. Conditions, pl. 26. cites 
4E. „ | 


11. It A. is bound to B. that I. &. ſhall make him a Houſe by ſuch a Do, 


or elſe to pay him 20 l. by ſuch a Day. It is no Plea for him to ſay that 
J. S. was Dead before the Day, for that another might have made it, pet 
Coke, Ch. J. 3 Bulſt. 30. cites 31 H. 6. Fitzh. Tit. Bar. pl. 59. and 
ſays that to this Purpoſe is 15 H. J. fol. 13. „%% 
12. If a Man be bound t0 appear here at Weſtminſter ſuch a Day befire 
the Fuſtices, and at the Day no 44 is there, he ſhall not forfeit his 
Bond; per Litleton. Quod nullus Negavit. Br. Conditions. pl. 14% 
Cites 2 E. 4. 2. | : | RY | 
13. Debt upon Obligation, the Defendant ſaid that it is indorſed, 
that if the Defendant or any for him goes to Briſtol ſuch a Day, and there 
ſhews to the Plaintiff, or his Counſel, Feen Diſcharge of Annuity of 40. 
per Ann. which the Paintiff claimed out of 2 Meſuages in D. that then 
&c. and faid that A. and B. by Aſſignment of the Defendant came ite 
ſame Day to B. and render'd to fhew to N. and W. the Plaintiff's Coun- 
ſel, a ſufficient Diſcharge of the Annuity, and they refuſed to ſee tt, 
Judgment ſi Actio, and the Plaintiff demurred, and it was awarded no 
Plea by all the Juttices after great Argument, becauſe he did noi aw 


eh ot 
chis I! 
(aid tl 
Br. C 
14: 


tion | 


Mont 
&c. 
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wy 


«lot Diſcharge he tender'd, as 4 Releaſe or Unity of Poſſeſſion, &c. For | | 
this lies in the Judgment ot the Court to adjudge it; but if they had | 1 | 
{id that he did not come there at the Day, this ſhall be tried per Pais. x 
pr. Conditions, pl. 183. cites 22 E. 4. 40. : 9 
14 In Debt, A. was bound to B. by Obligaton in 1091. upon Condi- 
dan chat f /e ſaid A. after the Death of his Father, and within 3 
. Ine hs after made ſufficient Eftate in ſuch Land to a Feme, that then, 
| Kc. The Defendant ſaid, that the ſame Feme took the Oblig or to Baron in 


| the Life of the Father, which Eſpouſals continued 3 Months after the Death 
| the Father, ſo that he cannot enfeoff him. Per Townſend J. the Obli- 
vation is {orteited 3 for when he is Co to afſure it to a Stranger, us here, | 
he ought to do it at his Peril; for in this he took upon him ro Rule the A 
; Stranger. Br. Conditions, pl. 129. cites 4 H. 7. 3. 3 My | 
15. Aud if the Feize in this Cafe had entered into Religion, the Obli- 1 
gition had been forfeited. Ibid. 3 | 1 2 bt 
16. Bat if the Obligee himſelf be the Cauſe that the Obligation be not M 
-{ormed ; this is no Forteiture, for this is his own Act. Ibid. | 3 | 
f 10. Debt upon Obligation, the Condition was 7o pay the Plaintiff, or Dal. 38. pl. 9 
lis Aſfigns 20 I. at ſuch a Day and Place, that then, &c. The Deten- ? 8 1 
aded that the Plaintiff appointed one A. to receive the Money of bi, em Ver- | 
dint pleaded that the I/aiutiſf, appointed one A. to receive the ey Of pis. 1 
: kim at the Day and Place, and that he 7ender'd the ſame to the ſaid A. q 
. wo reſuſed it. The Plea was held good, without alleging Payment 7 
: in Fact. Mo. 37. pl. 120. Irin. 4 Eliz. Anon. N MN 
) 18. But otherwiſe it is when the Condition is t pay the Money to a Dal. 38. pl. 4 ö 
„anger, tor that the Payment ovght to be at the Peril of the Obligor. wy 3 Wa 1 
; Mo. 37. pl. 120. Trin. 4 Eliz. Aron. F 51. 55 7 
19. Covenant. Leſſee for Tears covenanted at the End of the Term to Noy 35. S. b 
t qld u the Tenements well rcuired ; it was aſſigned for Breach, that he C. the Court 4 
- had not leit, &c. The Detendant ſaid that one B. wa ſeifed, untill by 2 JN 
* . . 5 N ellce diſ- A 
i the Plaintiff difſciſed, who leaſed to the Defendant, and after B. entered charged of F 
1 end enfecf/ſed F. C. who yet is ſeiſed, &c. and adjudged a good Bar, Cro, the Cove. * 
. 6506. pl. 21. Hill. 41 Eliz. B. R. Andrews v. Needham. La e by F 
F he beirg gone, the Obligation is diſcharged. x 
. 20. In Debt on Obligation, Condition'd to make ſuch a Releaſe, in 5 Rep. 23 
. Mich Term next, as the Fudge of the Prerogative ſhould think meet; the 88 
Þ.:cndant ſaid that I. S. was Judge there at the Time, and that he did * 98 
Y not appoint or deviſe any Releaſe ; adjudged no Plea, becauſe not al- 5 , 
„ bid that he cauſed a Relevſe to be drawn and tender'd to the Judge, ſor he for the De- 
0 to get ſuch a Releaſe drawn as the Judge ſhall allow of. Cro. E. 916. fendant 
pl. 41. Mich. 41 and 42 Eliz. C. B. Lamb v. Brownwenr. | Pugh . 
| DO, : ; procu- 
y, aro Jude to have deviſed and directed i. S. C. cited Mo, 645. in pl. 892.— 8. C. cited Cro. 
il -: OS, in pl. 42. | ON Jo | | 1 be „ 
- 21. Audita Querela, that he was obliged in a Statute of 6001. to the Cro J. 13. 
d Velendanr, to the Uſe ot I. B. defeaſanced, that if he paid ſuch Sums, * 5 
a ſuch Days, to F. B. it fLould be voi; and fhewed that at every of the philips v. 
re ſaid Days and Places he was paratus to pay the ſaid Sums, and obtulit Hugre, 8. C 
is Hen; all the Court held, that the Tender was a ſufficient Performance, in N and bl 
0. the Deſeaſance being made to the Uſe of J. B. but if he had been a judgment . =. 


| a affirmed —— 
meer Stranger, and was not ro have any Benefit thereof, it would be Yol, 35 


d, other wiſe, and judgment tor the Plaintiff. Cro. E. 754. pl. 18. Paſch. Hughes v. | 
re 42 Eliz. C. B. Huiſh V. Phillips. 9 e Philips. | 1 


J. | „ WE e 1 1 
3 B. R. the 8 C. and Judgment affirmed by all the Juſtices, | 4 
0- 22. In Debt upon Bond, conditioned fo deliver to the Plaintiff, 2% Cro E. 864 i 
it, Ihe Tackle of ſuch a Ship under the Haus of 4 Perſons, or in Default 46S for 1 
5 iercof, 70 f to the Plaintiff ſo much Money, We, as the 4 Perſons ſhould the Pini. 


at 5 | = Qqq 8 ne 


2 — o—_ — ——— —  ——————— 


— —fG‚öÜͤ— aw. f n — 


1 


| Rep, [23. b.] 


Br. Tour 
2 18, Cites 
Me 


Condition. 


* 5 * ” ; | o 
5 C. walye the Tackle to be Worth ; the Defendant pleaded, that the 4 Perl 


cited. 2 Mod. . ; Ws f 
dad Ak had not valited the Tackle; and upon a Demutrer to this Plea the Plain. 


Hill 28, and titt had judgment, for where the Detendant has Electi on by the Con 


i 


_—_— 


29 Car 2, dition to do one of 2 Things, it by any default of a Stranger, or of 
and Ioid. himſelt, or of the Obligee, or by the Act ot God he cannot do one of 


204. the 1 | | 3 . | 
858 them, there he ought to do the other; and the Defendant in the Prins 


greed this ciple Caſe ought to have got the 4 Perſons, to value the Tackle. Mo 
Caſe to be 645. pl. 892. Paſch. 43 Eliz. Moore v. Morecombe. 9 


Law, but 


the Rule there put was denied. S. C. cited Arg. Mod. 265 ſays the Reſolution of that Cafe i 


Law, and that there needed no ſitch Rule, and that ir goes upon the Reaſon of Lamb's Cate, 


23. If A is bound to Build a Fonſe for B. before ſuch a Time, and J 
Hes before the Time, his Executors are bound to perform this; ber 
Coke Ch. J. 3 Bulſt. 30. Paſch, 13 Jac. 


A*- — 2 5 3 


MSC... 3 0 
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(M. c) What Things will diſpence wwith a Condition, 
Acts of him that will have the Advantage. 


IF a Condition be to recover certain Land againit J. S. and there 

1. 1 ot to enteoff another, who is Party to the Obligations, If heto 

whom the Feoffment is to be made, accepts a Feoflment of the Laid 

betore any Recovery had by the other, the Condition is performed 

(it ſeems, becauſe he had viſpenſed with the Eonditton.) 29 E.; 

3. 5. 6 b. But Quare, for perhaps he hath diſſeiled J. S. butt 
-___  lsthereſatd, that it ſhall be intended that he himſelf was ſetſed thereof, 
* fn Roll. 2. Jt a Leaſe for Bears be made upon Condition not co Alien 
It is m_ without Licence, and after the Lettor licenſes the Leflee to alien, 
prized and dies before Alienation, pet the Leſſee may alien; for the Death 


Cro. J. 102. Of the Leſſor is not any Countermand ; for this was executed on 


pl. 36: Mich. the Part of the * Leſſor as much as it could be. Co. Lit. 52. b 
ac. B. K. cites M. 3. Jac. b. to be reſolved. od | 


alker v. 


hHellamie; ſeems to be 8. C. only here it is faid to be that the Leſſor died before the A'jenation, 


whereas in Cro. it is ſtated that the Alienation was after a Grant of the Reverſion by the Leſſor, and 


Attornment by the Leflee; and held that though the Alienation was after the Grant of the Rever- 
| fion by the Licence of the Grantor, yet it was good enough, and Judgment accordingly. 


3. If a Man be bound to preſent F. M. to the Church of D. and J. N 
takes Feme, and the Church voids, yet the Obligor ought to preſent J. N. 
tor otherwiſe he ſhall forſeit his Obligation; the reaſon ſeems to be, in 
as much as it is a Condition in fact, as to ſtand to a void Award &c. 
Br. Conditions, pl. 189. cites 34 E. 1. and Fitzh. Debt 164. 

4. Annuity was brought by a Man, to whom it was granted till be 
was promoted to à competent Benefice. The Defendant ſaid, that the Plait- 
tiff had taken Feme, and ſo could not receive a Benefice, and a good Plea by 
Award. Br. Annuity, pl. 16. cites ) H. 4. 16, 
F. If a Man is bound in an Obligation of 40 l. upon Condition or De- 
ſteaſance that if J. S. be Servant to the Obligee for ) Tears, that the Obl- 

gation ſhall be void; Per Cur. it is a good Plea that the Obligee licenced 

the Servant to go &c. though the Licence be only by Parol. Br. Licen- 
ces, pl. 18. cites 6 E. 4 2. 5 0 „„ 

6. Where a Man leaſes Land, rendring Rent, and the Tenant is boynd 

to pay it, and the Obligee enters into part of the Land, the Obligation is de- 


Temps Priſt. 


33 . 2 5 © :. g NA 
„ * * 280 8 $ | © a th. 


* 


dition. 


Con 


—— OT 


. ; for this is in Advantage of the Obligee. Br. Conditions, pl. 
128 cites 4 H. 7. 6. 


| more in Court) was of a contrary Opinion. 2 And. 42. pl. 28. Hill. 38 ff mn ea. 
| Fliz, March v. Curtis. | | | 


the Leaſe; 


| fr might be that the Leſſee had firſt conveyed the Parts, and fo broken the Condition, and yet A. 


he not have any Notice thereof, and then it would be hard to conclude him in ſuch Caſe - for if 


] of why then every one in ſuch Caſe may be defrauded of the Benefit of his Condition. LC ro. 
F 5:8. pl. 57 S. C. Anderſon and Beaumond held, that the Entry was barr'd By the Acceprance, but 
| Walnſlev e contra, Owen abſente; Adjornatur. Mo. 425. pl. 594. S. C. according to Cro. E ſa- 


Brownl, 78. S. C. but S. P. does not appear.—— 3 Rep. 65. a. S. C. cited by the R | 
ra. + Ba 

and ſays, that it was adjudged by Anderſon, Walmſley, and the whole Court, that hh the Lafer 
accepted the Rent by the Hards of the Leſſee, = inaſmuch as the Leſſor had no Notice of the Aſſigu- 
ment, the Acceptance did nut conclude him of his Entry. 


8. The Plaintiff had entred into Articles to purchaſe Land, but Objee- 
tions being made to the Title they were removed, atter which he paid a 
conliderable Part of the Money, and came into ſeveral Orders of Court 
with the Defendant, to pay the Ręſidue by ſuch a Day, and in Default 
thereof to give up the Articles, and loſe what he had before paid. The 
Plaintiff made further Default, and prayed to be relieved on Payment 
of Principal and Intereſt, Lord Chancellor ſaid, that the he Agreements 
being looked upon to be intended only as a Security for Payment of the 
Money, if the Defendant had his Principal, Intereſt, and Coſts, he could 
not complain; that at the Time when the Money was to have been 
paid, being in 19720, Money was locked up; that a Delay happened by 


| the Death of Deſendant's Father, and his Executors not acting, and the 


Defendant's delaying to adminiſter to his Father with the Will annex 
ed, which was the Default of the Party, ſo that the Plaintiff's Payment at 


the exalt Time was diſpenſed with, and therefore decreed the Plaintiff 


to be relieved upon Payment of Principal, Intereſt, and Coſts, Trin. 
1722, 2 Wms's Ka. 66. Vernon v. Stephens. SE ee 


? 4 
n 
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N 
of the Condition. 


Acts of him who ig to have the Advantage. 


(N. e) What Act or Thing will excuſe the Performance 


J a Condition be to infeolf the Obligee, though the Obligee dif. « Thi: 
I feiſes him of the Land, pet this does not excuſe the Perform- mould be 92. 
ance of the Condition, for he may re- enter, and perform it notwith:- ©: in Princi- 


ſanding, Co. 8. Francis“ 32. Co. 2. Julius Win. [Winnington's PP: Pet — 


1 ' - þ : %" 4 
a ” . * ** 


gdally, provided that the ſaid B. &c. {ould not Parcel out from the ſaid bl. 1 S C. 557 . 2 
| Meſuage any Lands without A's Conſent. B. leaſes Parcel of the Land to Judges e 


Ca.] 5 9. b. admitted. the Obligee 


| 2 3 | had no Co- 
— S. P. Arg. Godb. 45. in pl. 9o — See pl. 9. S. C. 


9 
* 


jour to enter upon the Obligor. 


If a Man makes a Feoſſment in Fee, upon Condition that the Feoffee ſhali re- infeoff bim at ſuch a 0 5 
. 


and before the Day the Froffor diſſeiſes the Feoffee, and holds him out by Force until the Day be pa 
the State of the Feoffee is abſolute, for the Feoffor is the Cauſe, wherefore the Condition cannot be 
performed, and therefore ſhall never take Advantage for Non p:rformance thereof. Co, Litr, 


205. b. | 


2. If 


— wt 1 . * p - , sf % # % * p . 
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Cro E 3-4. 2. If Leſtee for Bears covenants ro drain che Warer which ig un 
4x 5 the Land betore ſuch a Day, and after the Letior enters befary th 
d Cd Wap, uind there continues till the Day is pat; pet this ſhall net excys 
wage no the Pertormance ok the Covenant, becaurd 18 colliteral 
Plea, unless Land. tit. 37 El. B. K. per Cuttlam adzudged. 
he had fad | 
hd the Lefor held him out, and diſturbed him to do it ——Mo 452. pl. 534 Carith v. Read. « 0 
is; that a Leaſe way made of certain fenny Grounds in the County of C. and the Leſſae covenanyg 10 
draih certain other Lands in the ſaid County not in the Leaſe, and upon Covenant brouglit he plea 
ed, chat Leflor had enter'd into the Land leaſed, and adjudg' no Plea ; becauſe the Covenant 0 
collateral, ard not for the doing a Thing .inberent to the Land demiſed; But if the Covenant a. 
been, that upon the Land demiſed he ſhould do ſuch an Act, the Entry into the Land leaſed may ec. 
cuſe the Act; and cites 15 H. 5 10. 10 E. 4. 18. 19 E. 4.2. and 35 H. 6. Fitzh, Barre, 162. 
Ow. 65, 66. S. C. adjudged accordingly. | . | | IN 
Br. Cove 2. Jfa Pan be bound to build an Houſe c. he is excuſed if the 
wie, pl 5% Obligee will nor futter him tb build it; For he cannot come upon ti 
hich is Land without his Will. 19 E. 4. 2. b. per Curiam. Eh 
the Com- | 


S8. which is 
mcncement of the S. C. and ſays it is a good Plea in Covenant brought for the not building, that the 
Plaintiff commanded him not to build it, but a Diſcharge it cannot be, unleſs it be by Writing, whers 
the Covenant is by Writing, as in the principal Caſe it was; Per the Opinion of the Court. | 


- Ik a Condition be to repair a Houſe, he is excuſed thereof jf1 
Mic Plea, pl. 


e e Stranger by the Command ot the Obligee himielt difturbs him, an} 
8 es v. Will not fiiffer him to do it. 9 0. 6. 44 b. "FTA 
admitted by 3 ; | . 

liue z and cites alſo Mich. 6 H. 6. 


* Fol. 45 


©} Obugee, and lays all ts ready fur the crelting thercgt, and demands 
Cee pl. . m Ut him when (“) he Hall come with the £2:i1 tu erect it, if the Oblige 

the Notes fays he will not have the Mill, and entirely diſcharges hiim ot the Mill 
there. 2 excuſe him of the Perkormance. 3 Y. 6. 37. admitted by 

„„ „ 8 1 Wy 

* pl. 2. 6. Ik Leſſee for Bears covenants to drain the Water that ſtands 
SC. an" de upon the Land betore ſuch a Day, and after the Leſlor enters upon tix 
— Godb, Land, and diiturbs the Leſſee ; this is a good Ercule of the {Ir 


75.in pl. formance of the Condition, Hill, 37 Ell. B. R. per Curtain, 
4. Mich, 


28 & 29 Eliz. Arg cites a Caſe in the ſame Term in C. B. where Leſſee for 5 Years covenanted to 
build a Mill within the Term, and becauſe he had not done it, the Leſſor brought an Action of Co. 

venant ; and the Defendant pleaded, that within the laſt three Years the Leflor forcibly held hin 
our &c. ſo as he could not build it; and by the Opinion of all the Juſtices, he ought to pled that the 
Leflor with Force held him our, otherwiſe it would be no Plea. 1 


. If a Pan covenants with me co collect my Rents in (ucha 
Town, ik 1 interrupt him in the collecting thereof, this excules the 
Covenant. 13 D. 7. Keble 34. b. ®% 
8. Ik Leſſee for Bears of an Houſe covenants to repair ft, and to 
leave it in as good Plight as he found it, and atrer certain Spares ot 
Fire come out of the Chimney of the Leſſor into an Houſe not much 
remote, by which the Houſe of the Leſſee is burnt, this will ercule 
the erkormance of the Covenant to the Lellee, fo that he ts not 
bound to re-butld, becaule this comes by the Act ot the Leſſor him- 
elt. Trin. 12 Jac. B. „„ 
2 Brownl. 9. It the Condition of an Obligation be, that the Obligor hill 
275. Mich. infeoff che Obligee ofthe Land betore ſuch a Day, and after betvre til 
7 _ 3 Day the Obligee diſſeiſes the Obligor, and keeps it with Force till a 
4 8. C. ter the Day, {0 that the Obligor cannot enter, this will erculc the 
but S. P does Performance of the Condition. Co. 8. Faces 92. N 


8 Rep, 92.4. per Cur. in Francis's Caſe, ——- Where a Perſon agrees to do a Thing, he muſt jo 


tie. 


5. Tfa Condition be to erect a Mill, and after he comes to the 


3 


le has 
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plain! 
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to lay. 
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dug. 
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BY [aft convenient Time of the Day which the Law appoints for doing the Matter, and all this the 
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2.0 x1! in his Power to perform it, and he ought likewiſe to ſpew Tow it cart to boſs that it was 


. 


As that the Defendant was there and refuſed to accept, or was rot there at all, or on 


aght to Mew 10 intitle himſelf to his Action; Per Holt Ch. I. 12 Mod. 532. Urin. 13 W. z. 
Lancaſhire v. Killingworth. | | FN 
And uten this Keaſon of Law is the Caſe in 8 Rep. 92. Francts's Cate. One makes a Fecffrent, 
„ Condetion that the Feicfee jrould rein eff Obligee by ſuch Day, aud be ore the Day the Veoffee, or 
vioor, is difj-ifed by Him that was to be infeeffed, and then the Bond is put in Suit, it is not a good Plea 
0 ſov, that you Were always ready to infectt him, but that he himſelf before the Bay oufted you, "whe 
ou yn proceed further, and ſay, that he kept you out of the Poſſeſſion till after the Day <vith Force ;, for 


E chown be had interrupted you, perhaps you might have come upon the Land after and performed the 
Agreement, or made a Lender, which if he retuſed would have been tantamount ; for you ought not 


| ly to fhew a Diſturbance by him, but alſo ſuch Continuance of that Diſturbance as made it impothble 
tor you to perform on Your Side, and in that Cafe he ought to ſhew, that he came 10 erdeavour to 


ke a Feeftment, but could rot do it by reaton of the Force he met with from the Plaintitt, and that 


had been a good Excuſe ; Per Holt Ch. J. 12 Mod. 532. Trin. 13 W. 3. in Ca'c oi Lancaſhire v. Kil- 
lingworth. | | | 5 


10. Tf a Leaſe be made upon Condition that the Leſſce ſhall not * Godb 7 


ermit or harbour any Whore within the Haut ta him let, and that ok 5 


it he ſutlers ſuch Woman to ſtay there tor 6 Weeks after Warning cc. gots P.— 
it hatt de ta wen for the Letior to enter; und atter the Letlee fuiters loid 75. 

| fuch Woman to be there, and Warning is given him by the Leſſor; ek 
Ilthaunhh atter the Leiſor commands the Woman to ſtay there tor 6 alter © 


| AUTH EY 


Weeks, pet this hall not ercuſe the 3Derformance of the Condition, heart 


bkcaule the Leiſor did not do av Act; and notwithtanving the s. C. & S. P. 


Command, the Lefice unght have removed her. * 35 H. 6. Bar. 
162. per Cüurtiam. Co. 8. Frances 91. b. 
11. But tit the lad Cafe, ii the Leſlor ouſts the Leſſee, and with 8 Rep. 92. a. 


| Force, and againſt the wl of the Leſſee, puts in rhe Woman, and in Frances“ 


violeatly makes her {tay there With Force, againſt the Will of the = Mes b 
Lellce tor 6 Weeks, this hall excule the Berkormance of the Condi 


ton. 35 3). 6. Bar. 162. Co. 8. 92. 


12. if a Leſſee ter cars covenants to leave Part of the Land at 


| the End of the Term tallowed and fit for W hear, provided that the 


Leliee, upon ſuch Warning, may ſurrender and depart at any Feaſt ot 
Michaelmas at any Time within the Term, performing the Covenants ; 
Tf after Warmng he lurrenders, and does not leave the Land fal- 
tewed, he hath torteitcd his Covenant ; tor the Acceptance of this 
Surrender does not dulpenſe with the Covenant, in as much as by 
the Covenant he is to accept thereof, Hill, 4 Jac, B. R. between 
Male and Auſten, ddjudged. „ 

13. If two are bound in a Statute, with a Defeaſance, that they two Cro. E. 655. 


| 1:3]! make ſuch Aflurance as 1h:11 be deviſed, cc. if an aſſurance be pl. 19. S C. 


* , , 2 1e] Orde: © 
deblled aud tender'd £9 one, and He retuſes to lcal it, the Condition n Soak 

Is brake kor both, tor he need not requeſt both at one Time. . Mo: 555. 
4 Eltz. B. G. Lowe and Terry's Ca. VV pl hp : 

83 25 10 | | = erry an 


Lowe v. Redding, S. C. adjudg'd. 
1 Upon a Marriage between A. a Woman and B. by Jndenture 


between J. and B. and C. a Friend of A. it is agreed, That C. thall 
hae all the Stock, Portion, and Eſtate of A. prout tunc knit, vel 


| Potliiſer cle appreciat' vel extunt poſtea foret invent”, reſtaret 4 


WManeree in Pambus + uit, Anglice, Employment of C. vel ubl <<, 
ple dilponerct, till 1 hall 19 a n Foreus EC, ipio C. * er 
annuum folvendo Querenti intereſſe proinde ſecundum Ratam 8 J.. 
Pro quolibet 1:01. prog quolibet Anno durante Tempore quo Status 
uus d. in anibus vel Difpoſitione C. remaneret ; and after the 
Partlage tc; gad, and then 400 J. of the Subſtance of A. comes to 
the Hands ot C. and lor one Year continues in his Hands; But B. takes 
ad detaine In hig and olf the Subſtance of A. Goods to the Value 75 

| & r 100 J. 


—_——_ 1 Fs W 


Condition. 


Rr Condi- 
tions, pl 49 
cites 7 H. 6. 
24. S. C. 


5 6 | | — WP 

100 1, over and above the ſaid 400 l. and INS Allo againit the Will g; 0 
ſo that C. hath not all the Suvitance ot A. in his Hands; pet he Gal 
pay according to the Rate of 81. for ev2ry 1001, of the tan 400 
which he hav in his Hands, in as much as che booros are, Thar yo 
ſhall pay 8 l. pro quoliber 1001, Mich. 8. Car. B. K. beroegn C, 
and Northey, àdjudged upon Oemurrer, 4 vetng de Conſilto Que. 
15. Whete a Man is bound, that he ſhall not refuſe to make ſuch Indi. 
ture, and he ſays that the Plaintiff required him, and he was ready, ant 
the Plaintiff refuſed ; and the other ſaid, that at another Time the Defend. 


ant refuſed, and the others e contra, and found for the Plaintiff'; and 41. 


leged in arreſt of Judgment, becauſe rhe Iſiue ſhould be upon the Rey. 
fal of the Plaintiff & non allocatur, but the Plaintiff recovered ; for the 


- Defendant ought not to refuſe at any Time; Quod Nota. Br. Repleag. 
er, pl. 15. cites ) H. 6. 


Br. Condi- 
tions, pl. 61 
eites M. 15 
E. 4. 1. a0 
cordirgly. 


16. If the Condition had been zo infeoff J. F. before ſuch a Day, and 
J. F. in the mean Time enter'd into Religion, the Obligation was ſaved by 
the Condition. Br. Obligation, pl. 45. cites 2 E. 4. 2. 

1). Writ of Entry of 4os. Rent out of the Monaſtery of S. where 


' Variance was between the Plaintiff and Detendant for Tithes, ard the 


Plvintiff' granted to the Defendant the Tithes, and he granted the 505. Rs 
to the Plaintiff and his Succeſſors for the ſard Tithes, and the Detour 


ſaid, that the Plaintiff had taken 24 [.cads of the Tithes; judgment 


I Actio. And per Littleton and Brian the Bar is no Plea ; tor Where 


the Rent was granted tor the Tithes, % is exerted, rheretore the one 
cannot be eſtopped tor the other; tor the Grayut of one Tring {or auth 
is no Condition. Er. Conditions, pl. 61. cites 9 E. 4. 19. 

18. But where Annuiiy is granted pre Con/ilio mpeadendo, and the 
Grantee retuſes to give him Counſel, this is a Foriciture of the Annuity; 
for this is a Condition in Law, and the Corz/el is executory, Abid. 

19. So where one is ound to make a new Hale of the Park, and he fall 
have the ancient Pale, there if he be diſturbed of the ancient Pale, he 
is not bound to make the new, Br, Conditions, pl. 61. cites 9 E. 4. 19, 

20. So where a Man grants to me 1o/. Annuity to have a Corſe or Guts 
ter in my Land, and I flop the Gutter or Gor/e, I thall not have the An- 
nuity; tor theſe are Things executory; and there if the one be dilturbe!, 
the other may do the like. Ibid. 

21. And where a Man 7s to have my Meadow in Severalty after the Hay 


carried away, becauſe I ſhall have Eaſement to carry it over His Land, it he 
diiſturbs me of the Eaſement, J may diſturb him for the Meadow. But it 


is not adjudged, Ibid. 5 


22. But per Littleton, where a Man grants an Advow/on to me, and 1 
grant to him an Annuity, and I diſturb him of the Advrw/on, this is no 


Bar of the Annuity, tor both are executed ; for the Annuity is executed 


by the Grant. Ibid. cites M. 15 E. 4. 2. | 


23. If the Obligee himſelf be the Cauſe that the Obligation cannot be 


performed, this is no Forfeiture ; for it is his own Act. Br. Conditi- 


The Law 
is the ſame 
if he was 
enant at 
Common 
w, and 
the Obligee 


ons, pl. 127. cites. 4 H. 33. | 

24. A Man ſurrendred Copyhold to J. S. and is bound in an Olliga- 
tion that F. S. ſhall enjoy it without Interruption of any, and J. S. after- 
wards committed a Forfeiture, and the Lord entred, the Obligation is not 
forfeited, becauſe it was his own Act. D. zo. a. pl. 205. Hill. 28 H. 8. 
Compton v. Brent. — 3 ee 


ceaſcs, the Obligatiou is ſaved, becauſe it was the Act of the Plaintiff himſelf; Quod Nota. Ibid. 


be the Cauſe of Diſablement, ſo as the Condition cannot be perio! per: 


25. It is a General Rule in Conditions, that if the Plaintiff himſelf 


* 
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5 | + ſhall not take advantage of che Condition. Arg, Godb. 76. pl. go. 
uch. 28. and 29 Eliz. RE 3 
ö | 26. A. Leaſed to B. at 40 I. per Ann. and a Stranger covenanted with 3 Le. 159. 
bet B. ſlould pay the 40 l. for the Farm and Occupation of the Lands; 3 | 
h A. brought an Action of Covenant againſt the Stranger, who pleaded, N 
1 bat belore the Day of Payment, the Plaintiff ouſted B. ot the Farm; it S. C in toti. 
F was objected that this was no Plea, becauſe this is a Collateral Sum, dem Verbis. 
| and not for Rent iſſuing out of the Land; but the Court held the con- 1 
16 rrary, that it is a Conditional Covenant, and that the Conſideration 
8 upon which the Covenant 1s conceived, viz. The Farm and the Occu- 
| | pation of it was taken away by the Act of the Plaintiff himſelf. 2 

Le. 115. pl. 153. Trin. 32 Eliz. B. R. Bedells Caſe. | . 

27. Acceptance of Rent, is a Diſpenſation of a Forfeiture for Non- Cn. 56 

| payment ot Rent, bur nor of a Breach of a Collateral Condition. Cro. by Fir E * 
. 528. pl. 57. Mich. 38 and 39 Eliz. C. B. Marth v. Curtis. © ward Cole. 
d 23, Debt on a Bond Condition'd to ſave harmleſs from a Bond made to 
| C for Payment for Payment of 1001. at a Day and Place, &c. The De- 
| fendant pleaded, that at the Day of Payment, he was going to the Place to 
| az) it; and the Plaintiff by Covin cauſed him to be Impriſoned till after Sun-ſet 
12 i the ſame Day, to the Intent the 100 J. ſhould not be paid, and ſo the 
Obligation to be forjeited ; and fo he could not come to the ſaid C. to pay 


: him the ſaid 100 IJ. Adjudged upon Demurrer, that ſuch a bare Surmiſe 

. was no Bar. Cro. E. 672. pl. 30. Paſch. 42 Eliz. C. B. Morris v. 

a Lutterel. 5 5 | 

K 29. The Condition of a Bond was, that before ſuch a Day, the Obli- S. C. cited 


ger would procure ſuch a Woman 0 Marry the Obligee; the Obligee goes by mot, * 

o her, and tells her, how barbarouſiy he would Uſe ber if the Married , cs 1 ; 

0 him, and called her Whore, and threatned to tie her to a Poſt, and calls it a very 

| told her ſuch Things that no Woman in her Senſes would marry ſuch remarkable 
2 Man; atter the Day, Debt was brought upon Bond, and this Matter Caſe, 

J WE fpccially Pleaded in Bar, and adjudged to be no good Plea, but that, 

e WT cocwichitanding the Menaces, the Obligor ought to have fhewed, that 

, le had done his atmoſt Endeavour to procure her to Marry him, bt that 

„eh Reaſon of the Menaces refuſed, and ſo he was hindered by the 

ho Plaintiff Cro. E. 694. pl. 4 Mich. 41 Eliz. B. R. Blandtord v. 

. = 5 = | 5 
30. A Ferff ment was made on Condition to pay 2001. at ſuch a Day, and 
iy to make a ſufficient Leaſe of Bl. Acre, parcel thereof, for 21 Tears. The 2001, 


e was paid, but as to Bl. Acre it was inſiſted that that was Parcel of the 
1 Land, wherecf the Feoffment was made, which the Fecffee yet continued in 


Mien of, ſo that he could not make a Leaſe thereof; the Feoffee demurr'd, 

becaule it was not alleg'd thar the Leaſe of BI. Acre was made; bur it 
g ! was held that he need not to allege Performance of that Part, becauſe 
4 I! is impoſſible to be pertorm'd ; and his performing the 11 Part is 
| luficient. And here he cannot make a ſufficient Leafe, becauſe the 
e Feoflee is always ſeiſed; and it is #ot intended that he fhowd make a 
. Leaſe by Eſtoppel, the Words being that he ſhould make a ſufficient 

Leaſe. Cro. E. 180, pl. 14. Mich. 42 and 43 Eliz. B. R. Wigley v. 
5 Blackwall. 6 - | | | 
. 31. If A. be hound to B. that F. F. ſpall mariy Fane G. before ſuch a 
K Day, and before the Day B. marries with Fane, he ſhall never take ad- 
. Vantage of the Bond, for that he himſclf is the Mean that the Condition 

=_ not be perform'd, and this is regularly True in all Caſes. Co, 

"©" $4 | *. | 0 we BABA _ 
32. A Mortgagor, or Obligor muſt on the Day of Payment ſeek the Litt. S. 340. 

F Mortgage or Obligee, and tender the Money, &c. if the Mortgagee, _ 
Cc. be in the Realm of England; but it he be our of the Realm of 
: "gland, the other is not bound to ſeek him there, but ſhall have the 

lame Bene fit as if he had made a Tender. Hawk. Co. Lit. 294. 295. Fe 

e 33. 
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rule That if 7. or his Heirs pay 208. at the Recciſt of the Fachegter, &c. , 
C. aud S. Trane fhall have a fee; Reſolved ,rhart it atcerwards the Wyven, Ange 
P. acco.d'y. her great Seal, refuſes to receive the MHeucy, yet it the Cranice tender; p 
at the Receipt of the Exchequer, he ſhall gain the Fee ; tor the Queen by 
no Means can countermand or hinder the Increaſe of the Eitare ing! 
Caſe. Adjudged 8 Co. 76. b. Trin. 7 Jac. Lord Stratiord's Cafe. 
An Eviction 34. In Covenant Plaintiff counts that he by Indent ure /ea/ed his Parſon 
e e rendring Rent, and the Leſſee covenanied to pay his Rent. The Jy, 
e ir pleaded that before any Day of Payment, the I arjonage Was jequeſtreq jy 
charges all Non-payment of the firſt Fruits; the Court held this no Plea; tor he does 
Rents, Bonds zot flew that any At? was donc by the Flaintiff Hime, iu his Default, and 
ee get he cannot ſay that the Leſſor had ncthing at ike Time of the Leaſe mage. h 
A deen in Caſe ot an Obligation tor Paymetit ot the Rent J tor he had bond 
ing upon the himſelf to pay it, and the Occupation is not material where the Lebe 
Intereſt; Per is for Years or for Lite ; But othery iſe of a Leate at Will. Her 54 


Fenner and Mich. 3 Car. C. B. Jeakill v. Linne. | 


Yelverton, 

I. Obiter. Yelv, 23. Mich. 44 and 45 Eliz. When a Thing iſſues out of the Profits, ie the 
Profits are taken away, that which iſſues our of them are alſo Iif.ha ged Arg. Koll. Rep 193 
Cites 20. H. 6. a Rent is reſerved out of Land, if the Land be evicted rhe Rent 14 Ditcliarood ant 
io it is if he had entered into an Obligation to pay the Rent; becauſe it iffues cut of the Preh u lieh 
are cvicted, and conſequently the Obligation and Rent are diſcharged. | 


uch 


35. If he, to whom a Thing is to be done, hinder the ether, that is ty 
do it, ever ſo much, yet the oer muff uſe his utitiſt Endeavors on lis 
Side to perform ; and he that he has done it, or elle he torteirs his Bond, 
or breaks his Agreement. 12 Mod. 532. Irin. 13 W. 3. per Holt Ch, 
J. in delivering the Opinion of the Court in Caſe of Lancathire y, 
Kiliingworth, 7 


— 


(Oc) What Things excuſe the Perſormance of Condi- 
tions, and what not. 


Acts of him who ſhall have the Advantage. | Refiſal.) 


1. IF the Condition be to do a Collateral Act, and not to pi 
- Ponep, which is of the Nature of the principal Sum, it cems 
il the ©Obligee retuſes it at the Oap, this difcharges the whole Obll 
„ Nation. D. 3. 4. Ma. 150. 84. 12 P. 4. 23. 5 
iI 2. Detinue by Executors of Obligation bailed by the Teftator to ti 
#4 3 Defendant, who ſaid that he and N. D. bailed upon certain Conditions, 
7 H. 6. &c. and prayed Garniſhment againſt N. and had it; M. came and ſaid 
that it was delivered upon Condition, that if he refuſed to make ſich Indet- 
ture to the Teſtator when he ſhould be required, that then it ſhall be delioer- 
ed to the Teſtator, and otherwiſe to the ſaid N. and ſaid that ſuch a D 
he was ready to have made the Indenture, and the Teftator refuſed; by. 
which he prayed Livery of the Obligation; the Plaintiff ſaid that d 
another Time, viz. ſuch a Day the Teſftator required him and he refuſed, 
and the other ſaid that he did nor refuſe, Priſt, and ſo to iſſue, and 
found tor the Plaintiff; and it was pleaded in Arreſt of Judgment, be- 
cauſe when the Teſtator once refuſed, the iſſue thall be upon this PE 
and the refuſal of the Garniſhee after isnot material, and yet becauſe he 
was bound that he ſhould not retuſe, theretore it ſeems that he ſha 
not retuſe at any Time, and after the Plaintiff recovered by J udgmeft. 


Br. Conditions. pl. 49. cites 7 H. 6. 24. 10 
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CODES E 2 , BO ao: 1 = 


Condition. 


. 3 
bs In Quare Impedit, a Man /eiſed of Manor with Adowſen Appen- But per 
dnt enfenff 2 35 upon Condition that they or eny of them o ſarvived, 3 
or their Heirs, within 40 Days next after 10 Tears next enſitiug the is ſai © that 
Date of the Charter, ſhall re-infeoff F and E. his Feme in Tail, the Re- by the re- 


nander to K. in Fee, and they made a Deed actordingly with Letter of Attor. fuſal of the 


s it A bw Fo R . 
b to W. P. to deliver Seiſin, and delivered it to the Attorney of M. Baron and 
WE is . „ wichin th | Feme in the 
ch the County of E. ſuch a Day, within t e 40 Days, and commanded principal 

tim to make the Feoffinent accordingly; which Attorney, ſuch a Day and Caſe, that the 
˙en Pear, at the Manor offered to the Baron to make Eſtate within the 40 Days, Feoffees 
is according to the Deed and Condition, ard the Baron refuſed, and alſo the * Up oy 
f F Attorney das upon the Manor all the 40 Days, ready to have made Livery. nar lp Toy "BY 
bez Br. Conditions pl. 55. cites 19 H. 6, 67, 73, 76. e js Be 
uid | BE mited,it is not 
10 ſo, for It is confeſſed that the Baron and Feme are alive, and R. cughr not to have it till after their Deaths ; 


ind therefore it ſeems that after their Deaths they oug1t to enfeoff him. Ana ſo it is the beſt Opi- 
ion here, that by the refuſal of the Baron and Feme, the Feoffees ſhall not retain the Land; for this 
vas not the Intent of the Feoffor, therefore the Entry of the Feoffor Lawful. Ibid. | 


4. And ſo it ſeems that where Time is limited, if a Man refuſes at one 

Time, he may agree at another Day within the Time, and all well. 

105 Quzre Ibid. | 

a J. And it the Baron and Feme die within the 40 Days, there the Feof- 

| fees ought to make Eſtate to R. to whom the Remainder is limited, 
and if ail die within the 4a Days, the Feotior may re- enter; tor the 
Feotlor hall not loſe the Land where the Condition is not pertormed, 

und no Default in the Feoflor. Ibid. | 

6. And it A. infeoffs B. upon Condition to re-inſecff him in Fee, and 

*% A. dies, yet B. ought to infeoff the Heir of A. and it B. had tender'd a 
Feollinent to A. and he retuſed, and died, yer the Heir of A. thall make 
Requeſt, and ſhall have the Land; Quzre inde where 20 Zime is limited. 

| Ibid, | | | | 

| . Debt upon Obligation by J. B. againſt J. C. who ſaid that the Ob- 

= WT ligation is indorſed, char if AH. made Aſtate Tail tu B. before Mic haelinas, 

that then &c. and that A. offered Seiſin to B. by Deed ſealed, and he refu- 

ö ſal, and that the Obligation was made to the Uſe of the taid B. It was 

| held, that the Refuſal of G. ſhall ſave the Obligation, becauſe the Ob- 
ligation was to the Uſe of G. and conſequently G. was privy ; but the 

| lune was not expreſly ruled. Br. Conditions, pl. 140. cites 2 E. 4. 2. 

3, Where a Man is bound in an Obligation to do a Thing out of the Ob- It a Man 
lieation, as to infeoff* F. S. by ſuch a Day, and he offers a Feoffment, and males an 


0 tie other reiuſes, he thall never be bound to make the Feoflinent, and * 

13 tne Law is the ſame in like Caſes; But of Things within, as in Obli- with Con- 

{i gation of 20 J. to pay 10 l. notwithſtanding that he retuſed the 10 J. of- dition for 
lexed at the Day, yet he ſhall recover the Duty aſter, viz. the 10 l. but ene 

by rotthe Penalty, for the 10 1. is within, and not dehors. Br. Condi- e, See 

5 tions, pl. 145. cites 7 E. 4. 3. | EY | „„ 

4 | "= | | | : 5 | Performance 

5 ff an Arbitrement of the deins of an Af &c. this is collateral to the Obligation, that is to ſay, is not Par- 

5 cel of it, and therefore a T ender and Kefuſal is a perpetual Bar. Co. Litt. 207. 2. e f 

0 9. And per Danby, the Obligor ſhall ſay, that he attended all the Day; 

y itra per Littleton, tor it the Obligee retuſes at one Time it is ſuffici- 

1 ent; Quod Nota; which Brook ſays ſcems to be Law. Br. Conditions, 

5 pl. 145. Cites 7 E. 4 3. 5 we dts EZ ee | 

, 10. Where the Condition is 70 do a Thing by a Day, the Refuſal before wy ME 2 

. the Day is not material it he pertorms it at the Day or before the Day. zo. 2 * 

„ Br Conditions, pl. 67. cites 14 H. 8. 17. per Pollard, - A 

F II. Retuſal and Penier to him who is privy is material, and fo a Stran- 


ler is nothing to the Purpoſe. Er. Conditions, pl. 26. cites 14 H. 8. 22. 
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Plea award- 


250 Condition. 


(P. c) [ Excuſe.] Acts of the Obligee. [ Refiſal) 


1. I F the Condition be, that the Son of the Obligor ſhall ſerre the 
Obligee tor ) Years, if he tenders his Son, and the Obliger ts 
fuſes, it is no Forfeiture, 22 Ed. 4. 26. 2 Ed. 4. 2. 

2. A Man is bound to F. N. that A. B. ſhall make Obligation of 10] 
to the ſaid 18 N. by a Day, and A. B. offers, and F. IV. the Obige. th 
fuſes, the Obligation is nor forfeited; for the Refuſal was by the (lj 
gee himſelt; Contra if it ſhall be made to a Stranger, and he retuſes & 
Br. Conditions, pl. 197. cites 10 H. 6. 16. 1 


2 . 1 SY mY - , th 


1... 


(P. c. 2) Tender and Reſuſal. Pleadings. 


I. EBT upon Obligation, with Condition that the Defendant in. 
p feof A. B. and his Feme, and ſaid, that he tendered E/tate to the 
Baron and Feme, and the Baron refuſed ; Per Catesby, this is no Plex, 
bur thall ſay, that the Baron and Feme retuſed ; But per Briar J. it the 
Baron once refuſes, the Deſendant is diſcharged for ever; and it the By 
ron refuſes, it is the Ketutal of the Baron and Feme. Br., Conditions, 
pl. 62. cites 15 E. 4. 5. 6. N | 1 
2. Aud ſo it is held there, that Refuſal of a Stranger to the Obligation 
ſhall ſave the Obligation. Ibid. e 55 
3. Debt upon Obligation ; the Defendant ſaid, that it is indorſed, that 
if the Defendant, or any for him, come to Briſtol ſuch a Day, and therejiea 
10 the Plaintiff, or his Counſel, ſufficient Diſcharge of Annuity of 40 8. it 
Annum, which the Plaintiff claims out of two Meſuages in D. that then 
&c. and ſaid, that A. and B. by Aſſignment of the Defendant, came the 
fame Day to B. and tendered to ſhew to N. and W. of Counſel with the 
Plainriff, a ſufficient Diſcharge of the Annuity, and they refuſed to ſeit; 
Judgment 11 Actio; and the Plaintiff demurr'd, and it was awarded n 
lea by all the Juſtices, aſter great Argument, becauſe he did pot bu 
what Diſcharge be tendered, as a Releaſe or Unity of Poſſeſſion &C. tor ths 
lies in the Judgment of the Court to adjudge it; but they faid, that i 
he came not there at the Day, this ſhall be tried per Pais. Br, Condi 
tions, pl. 183. cites 22 E. 4. 0. e 


n . - - _— 
—— 
—— 


(Q) [Excyſe.] Adds of the Obligee. 


1. IF A. is obliged to B. and the Condition is, chat the Son of 1. 
| ſhall ſerve B. for ſeven Years, if B. takes him, and after, Withil 
the Term, commands him to be gone from him, the Obligation ! 

not forfeited. 22 E, 4+ "7 


Bendl. 18. 2. Ik the Condition of a Bond be, that the Obligee ſhall peaces!) 


pl. 26. Anon. enjoy certain Copphold Land without the Interruption of any, and 
$ C. and the after the Lord enters tor a Forteiture by Nonpayment of the Rent ec, 


| cording 
ed good. 


— — — — — 


— 22 


cording to the Cuſtom, yet the Obligation is not forfeited, for this 


205. 


— ——— 1 FY 4 4 » n 


Condition. U oor 


vas the Neglect of the Obligee himſelf, Hill, 28 H. 2. Dier 30. Jl. 


;. A Bond was conditioned 20 aeliver to the Obligee a Releaſe of &c. In 
Debt brought the Obligor pleaded, Lrod paratus fuit at the Day to ſeal 
and deliver it, and that it was wrote, and Wax fixed to the Label, but the 
Plaintiff refuſed to accept it; But by Chamberlaine J. the Defendant did 
not do all that he might have done without the Plaintiff, for he ol 
have ſealed it, but did not, and therefore the Plaintiff's Refuſal was not 
ill; for that would be Acceptance of Paper; and Haughton J. agreed. 
2 Roll Rep. 238. Mich. 20 Jac. B. R. Anon. „„ 

A. gave a Bond for his true Impriſonment, and after eſcaped, and the 


Marthal athgns the Bond to the Plaintiff who ſues it to Judgment, the O- 


Higce brings in the Original Defendant, and the Marſhal accepts him, and 
per Cur, he by the Acceptance has diſpenſed with the Forteiture of the 
Bond. 12 Mod. 454. Paſch. 13 W. 3. Maſon v. Atherbury. 


— 


(R. c) [Diſcharged by! 
Adds of both. 


1. IF the Obligor pays Part of a ſinall Sum contained in the Condition 


at the Day, without ny Mention ot the Relt, yet the whole Obs 
ligation is forfeited, 21 Ed. 4. 25. b 
2. Ik the Condition be, That he ſhall not diſturb rheObligee in cer- 
tain Land leaſed to him; yet ik he ſurrenders to the Obligor, this ts a 


- 


good diſcharge of the Obligation. 22 Ed. 4. 37. admitted, 


3. [Jfa] Condition [1s] broke, JPertormance with the Acceptance per Brian, 
of the Obligee after will not excuſe, 20 Ed. 4. 8. 6. contra Suli- 


| ard. and the 

| 8 | Reporter ſays, Ideo Quere. 
4 If A. be bound to an Abbot that B. ſhall inſeoſf the Abbot by ſuch a 
Day ; there if B enters into Religion in another Houſe betore the Day, 
the Obligation is forfeited; and contra if he enters into Religion with 


| the ſame Abbot, tor now the Obligee is in Default by Acceptance of him 


into Religion. Br. Conditions, pl. 125. cites 4 H. J. 3. 


2 . 


Accident. 


(R.c2) Excuſe pro Tempore. 


. INE by an Abbot 70 find a Chaplain to chant in ſuch a Chapel or 3 
1 Church, the Defendant ſaid, Tu the Church or 2 2 2 
Day &c. ſo that he could not do his Service there; Per Keble this is no 241. cites 10 

Plea, tor the Conuſor is bound to do it there, and therefore he ſhall 1 *. 
make the Chapel; but the Opinion of the Courr clearly was, that the Ob iger bs 
Plea that the Chapel was fallen was a good Plea for the Time, and excuicd, 
that the Conuſee ſhall make the Chapel who took the Commodity ot Brook ſays 
the Services, and the Judgment in theſe Caſes is Piſtingas ad facienda V* * 

ivitla, which cannot be till the Chapel be rebuilt; but judgment * 
may be given, quod ceſſet Executio, till the Chapel be made, Per 

W THERE 255 Keble; 
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252 Condition. 
Keble ; but per Fineux contra. And this Cafe of the Divine Service ,, 
the Default of the Plaintiff for not making of the Chapel; fo Judgment 
ſhall not be given tor che Plaintiff where all the Detaulc is in the fine 
Plaintiff, and the Defendant thall not do Divine Service in the Place 
when the Chapel is fallen, and it is a Bar for rhe Time; Per Finey 
Brian and Danvers, but per Vaviſor it is a Bar tor ever. Br. Bar vl. 
111. cires 16 H. 7. 9. | 7 

8. P. r. 2. $o it a Man be bound to carry the Corn to the Barn of 15 F. and the 

Conditions, Barn falls, he is diſcharged of the Carriage. Per Brian, Ibid. 

pl 241. cites 3. Covenant t /evy a Fine by him and his Wife at the reaſonable Re. 

10 H. J. 13. gueſt; Sickneſs of the Wite is excuſe, Mo. 124. pl. 270. Paſch. 25 Elis 


2 La Med na © SOT! - 1 o 


— * — 
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Ke Tic (S. c) In what Caſes a collateral Thing may be given iy 


A. Satisfaftion of a Condition. 


* 2 N 1. IF a Man be bound in 20 l. to do a collateral Act as a F coff ment, 
5 bf or to be bound in a Statute, or to render a true Aerbun; 
Coke Ch. 1. there Money or other Thing given in Satistaction is no Perto;;nuuce gf 
fit che the Condition. Co. 9. tee 19. b. f D. 4D. 8. 1. Prkins S. 
| Condition” 53. contra + 9 0. 7. 18. per Daviſor, I, 13. Fac. B. H. between 
Gee Forwood and Dicton udjudged, (*) that Money cannot ve given tn 
be ro make Inltted. | | ph 
up an Ac- | ; 
count, it is no Plea that he made him a Leaſe of a Houſe and Land in full Satisfaction of all Account 
c. D. 1 Paſch. 4 H. 8. = | e | | . 
+ 8: C. ched g Nep. 8 . | ES 1 
I 3 Bulſt. 148. Moorwood v. Dickens, and was on a Bond of 20 l. conditioned to deliver to the 
Obligee before ſuch a Day ſo much Lead; the Defendant ple ded, that before the Day at the Re. 
queſt of the Plainriff himſelf he had paid one S. 101 which the Plaintiff was indebted to him, and this 
he paid for the Plaintiff in full Diſcharge of the firſt Bond, and that ſo the Plaintiff had accepted of it, 
The whole Court were clear of Opinion that the Plea was nor good, and that the Plaintiff had good 
Cauſe of Demurrer, and gave Judgment for the Plaiatiff. — Roll. Rep. 296 pl 5. S. C. ſays it was 
adjudged per tot. Cur. againſt the Plainriff. (But it is added, that it ſeems it was for the Plaintiff 
* Br. Conditions, pl. 41. cites S. C for the Condition being to be bonnd in a Statute the Acceptance 
of a Leaſe of a Houſe for his Life in Satisfaction is no Performance, for this is a Condition Dehors, and 
muſt be performed ſtrictly.—— Fitzh Barre, pl. 189. cites S. C:; Bulſt. 148. Arg. cites S. C. 
| Co. Litr. 212. b. S. P- = 


| S. C. cited 9 Rep. 79. b. 


hn och 2 But when the Condition is to pay Money there any other collar- 
Faſe the ( ral Thing will be a Satisfaction. Co. 9. * Potoe, 19. + 19 Ed. 41: 


Payment of 
3 e b. + 12 ID. 4 23. n 
Thing is 15 13 | | 
good, if the Obligation be to pay a certain Sum of Money; Per Coke Ch. J. 2 Brown]. 131 in 80 
I Br. Conditions, pl. 161. cites 18 E. 4. 15. 14. 20 and ts the S. C. with that of 19 E. 4. 1. b--- 
+ Br. Conditions, pl. 41. cites 8. C. as if he pays Corn for the Money, it is good; Per Hanke. 
Fitzh. Barre, pl 189. cites S. C. | TY | | | | 
Co. Litt. 212. b. S. P. and ſays not only Things in Poſeſſen may be given in Satisfaction, but alſo if 
the e Obliges accept a Statute or a Bond in Satisfaction of the Money, tis a good Satisfaction, 
— 3 Bulft. 149. S8. P. 5 | 85 
Debt upon Condition upon Obligation to pay 10 J. before ſuch a Day; the Defendant aid that before 
the Day of Payment he delivered a Horſe in full Satisfafion, to which he agreed, Judgment fi Actio, and 
a good Plea; by which the Plaintiff took the Receipt by Proteſtarion, and traverſed the Agreement, 
Bur it ſeems there that it is a good Plea that he did not pay the Horſe, Br. Conditions, pl. 199 cies? 
R. 3. 22, —— Co. Litt. 212. b. S. T7. GR 2 245 


3. A Man bound in 200 Quarters of Malt, upon Condition to pa 
20 l. A King or Horſe, or other collateral Thing, is a Satisfaction. 
. — 


2 Oo 


-, = TH VAC EW: WY. 


6 4 Satisfaction. Co. 9. Peytoe. 79. [a] 


| Ollcharge. 19 E. 4. I. b. | 


| Dubitatur, 9 H, 6. 29. b, 


Condition. 253 
"4. S0 a Feoffment upon Condition to pay 20 1. A collateral Thing wrote p 
| la Caſe 


of Feoffment in Mortgage, if the Feoffor pay to the Feoffee a Horſe or Gold Ring &c. in full Satisfac- 
tion of the Money, avd the other receives it, it is good enough, and as ſtrong as if he had received the 


x , 4 
Lb 


| Money, though the Horſe was not the twentieth Part of the Value, becauſe the other had accepted it 


in full Satisfaction. Co. Litt. S. 344. | | 


5. A Man bound in 20 Quarters of Grain, conditioned to pay five 
Quarters, Money or other collateral Thing, is not a Satisfaction, 
becauſe of the original Contract. 


| 6, But otherwile it is in Contract without Deed. C0, 9. 59. b. In ſuch Caſe 


_— . Payment of 
Money is a clear Diſcharge of the Contract; Per Haughton J. 3 Bulſt. 149. 


. Tf the Condition be to pay a leſs Sum at a Day ; ifthe Obligee Br. Condi- 
agrees that he ſhall pay an Horſe, or other Thing in Satisfaction tions, pl. 


pet ik he refuſes it, the Obligor onght to pay the [mall Sum at the 1 7 : 


| Oay, otherwiſe he hath torfeited the Dbligatian ; for the Agreement 14. 20. and 


by Parol, without Acceptance, cannot alter the Agreement by Deed is the com- 
. . mencement 
before. 19 E. 4. 1. b. 2. one 


$.C. cited by Koll; bur it the Obligee accepts the Houſe in Recompence, this is a good Diſcharge of the 
Bond. Ibid. | | 


8. So if the Condition be to erect an Houſe of ſuch a Length gt. 


he cannot plead another Agreement in another Manner in Satisfactt- 


on thereof, unleſs it be by Deed. 19 E. 4. 2. 6 per Curiam. | 
9. So tf the Condition be to pay a ſmall Sum ar D. at ſuch a Day; So in Debt 


an Agreement to pay at another Place, without Acceptance, is not a N Bond, 
Eh | 9 85 | | | dant plead. 


. | | ed that be- 
fore the Day, the Plaintiff, in regard the Plaintiff's Cattle had done ſome Treſpaſs on the Defen- 


dan's Lands, gave him a longer Day of Payment of the Money, which Day is not yet come; adjudg- 


ed per tot. Cur. to be no Plea, becauſe a parol Agreement cannot diſpenſe with a Bond. Cro. E. 697. 
pl. 8. Mich. 41 & 42 Eliz. B. R. Hay ford v. Andrews. 11 | 


10. So if a Thing be to be done by Implication of Law to the Per- Br. Condi- 
ſon of any Perſon, and the Obligee appoints him to do it at a Place in 2 pl. 
certain, yet if the Perſon be not there to accept it, it is not dil 18 f 413 
charged, but the other ought to ſeek him. 19 E. 4. 1. b. 8 * 
| | | is Part o 
| 7 | „ "- the 8. G. 

11. Tf a Condition of an Obligation be to pay rol. at a Day at D. * Br. Con- 
if the Obligee accepts it at another Place, it is a good Performance tions, pl. 
without Deed. 41 E. 3. 25. f 46 E. 3. 29. b. 43 H. 4. 9. 11 H. 8 0. 
4 50. 62. 21 E. 3. 45. 49 E. 3. 6. . Fitzh. Dette, 


. 85 . pl. 121. 
cites S C. — See (O. b) pl. 1, 2. S. C. | 


| . Br. Conditions, pl. 3 . cite 8. . 
Br Vert. pl. 43. cites 8. C. + Br. Eſtoppel, pl. 53. cites 8. C —Firzh. Eſtoppel, pl. 95. 
W Br. Charters de Terre, pl. 20. cites S. C. but not S. P. 8 


12. So ik the Dekealance of a Statute be ro pay at D. ſo much Br.Defea- 
Ow... 3 d&.I6: 


| 5 | cites 8. C. 
& S. P. as to Payment of Money, but mentions nothing as to Rent. Fitzh. Audita Querela, pl. t 
Cites §. C,- (Q.b) pl. 2. 8. C | 8 N | 44 | 


13. Ik a Condition be to pay a Rent to the Obligee, an Agree- 
ment to pay to his Bailiff, who retuſes, 1$ no Jia without Oced, 


1 14. Tf 
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Br Donde: I 4. If a Condition be that a Stranger ſhall infeoff the Obligee of 
del + Land, which che Stranger renders, and he refuſes to accept, by: b 
22. (and is his Command he infeoffs another, this 13 a 902 erformance wt 
ar 23 a pl. OUT Deed. 42 E. 3. 22, . At leis the Ketulal [S the geit 
2. and not Caule thereok, pet there the Jtae is taken upon the Command. 

in Koll! and the Plea held ood; bar Brook ſays Quod mirum! becauſe the contrary is held T.; 

12 H 4. 23. becauſe things Ba ſhall be taken ſtrictly; but Payment to tlie Plaintiff and "Wa. 
to a Stranger by His Command is all one.——Fitzh. Barre, pl. 190. (bis) cites S. C. Ay Ment 


Er. Condi- 15. If the Deſeaſance of a Statute be to pay 10 l. Rent at a Dy for 
_ it is a good [Performance without Deed, that he paid Parr tor i; MB 
bur fas ExPences of one of the Conuſees, and the Reſidue tor the Reparui. , 
Iays > : - : | Prall ſtri 
nothirg as ons of the Houſes (Which he himſelf was not bound to repair) jy 


to Per- the Command of the Conuſee, 46 E. 3. 33. b. adjudged, $5 
ormance | | | | | 

being without Deed, but only that it was by Command of the Connſee, and awarded a good per. | 
formance; and Brooke ſays that ſo it ſeems it amounts to a Payment per Auter Mains; Quod Non — col 
Br. Audira Querela, pl. 6. cites S. C. accordingly. | | | | wh 
Br. Condi- 16. Tfa Leaſe be made by Deed; rendring Rent upon Condition, * 
. : it is a good {Pertorinance, that »y Accord the Rent thould be 1e the 
s C — couped tor the Table of the Leſſor 47 E. 3. 24. b. | Pl 
Br. Cove- | | | EE ns | ] 
tiant; pl. 13. cites 8. C but Brooke ſays, Quære if ſuch Agreement without Deed be ſufficient to df, 
charge a Covenant which is by Deed ; for by Parle it is not ſufficient —— A Condition was to raf 


Money at Mich. and it was agreed between the Parties that the Piaintiff ſould retain ſo much Ren 
as the Movies due to the Obligee on the Day they were payable ſhould amount unto, in Satisfitin 
of the Monies; but becauſe the Rent was not due till after that Day, he could nor contra for i, 
and conſequently the Condition was not performed. Arg. Roll Rep. 296. cites Mich. 40 & gi El 
Andres v. Harrington. But ſays that it was there agreed, arid that fo is 22 E. 4. 5, that othervi 


it is in Cale of 2 Obligations becauſe both are Duties. js 
. | : 
17. Jf J deliver Money to another without Deed to my Uſe, and 1 
make a Deteaſance by Deed to pay a leſs Sum, If J accept Corn in d. WF ©! 
monty without Deed, this is not any Oticharge. Contra 186, ol! 
23. 39. U. A 3 | 

1.8. If the Dbligee accepts the Thing ta be done after the Con. WS 
don is broke, (“) yet this is not a Diſcharge of the Obligation Wh 4 
Ir. Con- Without Deed, + 46 E. 3. 29. b. +47 E. 3. 14. Contra, 15 &. WM 
ditions, pl. 3. 58. VL. | | | . itt 
31. oites 55 3 CEE 3 | ce] 
S. C.-— Br. Dett pl. 43. cites S. C. 4 Firzh. pl. 218. cites S. C. Ve 
Firzh. Barre, 19, Jt the Condition be to ſtand to an Award to be made ſuch? ag 

pl C les Day ; tt at the Day no Award is made, but the Arbitrators, by Al 

== of Parties, appoint another Day to do it, and do make it at h =: 
Day, pet he is not bound to perform it. 49 E. 3. 9, demulrter. la 
20. I d Grantee of an Annuity, pro Conſilio impendendo, promi R 
the Grantor ro come to a certain Place at a certain Day to give hit Se 
Counſel, it he Does not come at the Day there, yet the Condit R 
is not broke, for he is not bound by the Condition to go there, an At 
this cannot alter it. 21 E. 3. 7. b. St: : 
21. If the Diſſeiſce takes Homage of the Diſſeiſor, this ſhall bind hin tis 
for his Life, and contra againſt the Heir in Writ of Entry fur Diſſein nc 
Quære of the Diſſeiſee. Br. Accprance, pl. 16. cites 17. Aff. 3. al 
22. Debt for Meat and Drink, it was ſaid for Law that it is no Ply C. 


that a Stranger has made an Obligation to the Plaintiff for the ſame Daß 
Contra to lay that the Plaintiff himſelf has made an Obligation to bin 
for the ſame Debt, rho? it be in ſuch Action of Debt in which the He 


fendant may wage his Law. Br. Decte, pl. 19. cies 28 I. 6. + Og 
23, 
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23. Condition of a Bond was, that a Stranger ſpollld pay to the Obligee 
0 / ſuch a Day. The Defendant pleaded Acceptance by the P'laintiff 
1 Horſe in Satisfaction at the Day. This was held a good Plea, Cut 
i the Payment had been to be made by the Stranger, or by the Obligor 
himſelf to 4 Hanger who had accepted ſuch Recompence, the Plea 
would not be good; for it ought to be performed ſtrictly according to 
the Condition. D. 56. a. b. pl. 18, 19. Trin. 35 H. 8. Anon. EP 
| 24 When the Condition is for Payment of Money, there is a Diverſi- 
te when the Money is to be paid to the Party, and when to a Stranger; 
for when the Money is to be paid to a Stranger, there it the Stranger ac- 
cepts an Horſe, or any collateral Thing in Satisfaction ot the Money, it is 
no Performance of the Condition, becauſe the Condition in that Caſe is 
ſtrictly to be performed; But if the Condition be, that a Stranger fhall 
gay to the Obligee or Feoffee a Sum of Money, there the Obligee or 
Feoffee may receive a Horſe &c in Satisfaction. Co, Litt. 212. b. 8 
25. Right or Title of Freehold or Inheritance cannot be barr'd by any 2 ag 
| collareral Satisfaction but by Releaſe or Confirmation, or ſome AQ 8 in Cee 
| v hich is tantamount. 4 Rep. 1. Mich. 14 & 15 Eliz. Vernon's Cate. of For wood 
26. Debt on a ſingle Bond for 81. The Detendant pleaded, that after his v. Dicton. 
entring into that Bond, he enter d into another to the Plaintiff of 14 1. for 
the Payment of 51. at ſuch a Place and Day not yet come, which the 
| Plaintiff accepted in Diſcharge f the ſaid Bond for 8 J. Adjudged tor the 
Plaintiff that the Plea was ill, and not any Bar. Cro. E. 716 pl. 40. 
Mich. 41 & 42 Eliz. C. B. Manhood v. Cricx. . 
227. Debt on a Bond; The Detendant pleads that he hath given a Bill 
| of Exchange in Satisfaction, and ruled a good Plea, Comb. 19. Paſch. 
2 Jac. 2. B. R. Hilliard v. Smith. | N | 
28. The Reaſon why a collateral Thing cannot be ſatisfied with Mo- And per 
ney, or other collateral Thing, is, becauſe the collateral Thing is nor any neg 
due, and ſo no Contract can be made of it till the Day ot Payment. Arg. hy Money 
Roll Rep. 296. pl. 5. Hill. 13 Jac. B. R. in Caſe of Forewood v. Dicton. may be tis 
| | | e t her 
collateral Thing is, becauſe it is of a certain Value. Arg. Roll Rep. 29). Hill. 13 Jac. B. R. in Caſe 
ol Forewood v. Dicton. | | | | + | 7 


29. In Debt by an Executor pcm Bend to his Teſtator, the Defen- 
dant conteſſed the Bond, but plcaded, that he gave another Bond to the 
Teltator in SatisfatFion of that Bond, which Bond the Teſtator accepted of 
| in Sairsfaffion, The Court held it an ill Plea to ſay, that one did ac- 
cept ot one Choſe en Action (tor ſo is a Bond till the Debt is reco- 
vered) in Satisfaction ot another Choſe en Action, and here the Defen- 
| Cant has confeſſed the Debt, and at another Day Judgment was given 
agaiuſt him. Style 339. Mich. 1652. B. R. Brock v. Vernon. 5 
30, A. ſells Land to B. A. takes a Leaſe of the ſame Lands of B. at 
a Rent beyond the Value, with a Condition of Re-entry, and gives col- 
lateral Security for the Payment of the Rent. A. was arrear 5 Years 
Rent. B. re-enter'd. A. could have no Ae the collateral 
Security without Payment of the Arrears, as well after as before the 
Re-entry ; the Land was worth but 160 l. but the Rent was 2501. per 
Annum. Chan. Caſes 261. Trin. 27 Car. 2. Anon. 1 | 
31. A. is Lound to B. to pay B. 100 I. B. may take any collateral Sa- 
tisfaction for it; but if A. is bound to B. to pay C. 100 J. there C. ſhall 
not receive any collateral Satisfaction to ſave the Bond, for he cannot 
alter the Terms of an Agreement made between Strangers; Per Holt 
2 Farr, 144. Hill. 1 Ann. B. R. in Caſe of Booth, alias, Gould v. 
on. . N e 


(T.c) 


8 


236 N Condition. 


(T. ) Yho may diſpenſe with a Condition, 
A Stranger. 


1. IF the Condition of an Obligation be, to aſſure a Copybold v 
A. and B. his Wife, (Who are Strangers to the Obligation) ix 


the Life of C. and the Obligor at the Requeſt of A. ſurrenders it to th | 


Uſe of A. (FC, to the Uſe of ſuch Perſon as he ſhall nominate, this ; 
not any Performance of the Condition; For A. who is a Strang 
cannot diſpenſe with the Condition, nor by his Agreement alter the 

Thing to be done, but he ought to take it as the Condition liaitq 

5 i 4 15 Jac. B. R. between e and Smith adJudged upon 
| mütter. 5 | | 5 | 


— , * 22 4 * 


. 


(U. c) What Things will excuſe the Performance of 1 
Condition. _ 


Adds of him that ſhall have the Advantage.  Alſence, 


1. IF a Thingbe to be performed by a Condition, which cannot be 

ſhall excuſe the Performance. 12 H. 4 23. b. 
2. Ika Condition be ro make a Feoffment to the Obligee, if tht Ot: 
ligee be not preſent at the Time, the J>crformance is erculed, 1: 
Br. Entre 3. Ik a Rent be reſerved to be paid at a certain Day upon Condition, 
Congeavle, if the Letlee be ready at the Oay, and none comes for the Lela, 
£27 this will excuſe the Performance of the Condition. (And here ti! 


Tvid. pl. $1. Lefſor ought to demand.) Contra 4H. 6. 9. 


cites 40 Aſl. | | ; 
11. S. P. accordingly.— See Tit. Rent (P. a) pl. 2. 8 C. and the Notes there. 


performed without the Preſence of the Obligee, there his Abſence 


4. If the Condition be to enter into a Statute to the Obligee, if tit 
DObligee be abſent at the Oay, yet becauſe it may be performed in tus 
I he ought to do it. 12 0. 4: 23. b. Otherwiſe e contra 
12 I), 4. 24. b. MP 

F. Ik an Abbot covenants with B. to ſing Maſs ſuch a certain Day 
in his Manor of D. for him and his Servants ; though B. nor his St! 

- ....>—ſ vants do not ſtay there, yet he ought to ſing. 42 E. 3. 3. be 
Br, Condi- 6. Jf a Condition be to rake an Eſtate to himſelf for Life, Remain- 
tions, pl. der to another, (who is privy to the Condition, and ts to Have Bel 
*c Accord fit by the Obligation) ar a certain Day, though he in Remainder be 


ingly; For not there at the Dap, pet it is forfeited if it is not taken according 


he may leaſe ly; For this map be performed notwithſtanding his Abſence. 4 E. 
for Life, Re- 3. 12 5 ö | | | | | 
mainder ta Chenin | EO | 
the Plaintiff, or grant it otherwiſe, though the Plaintiff be nor preſent, —— Br. Garniſhment, ol. l: 
cites 40 E. 3.11. S C. adjudg'd for the Plaintiff; For it was not ſaid in the Negative, that it the Plain- 
tift did not come that no Eſtate ſhould be made. | | P 


„. Bet 


[ 


o 


© _— — " 
ä ä *** FF 8 * 


„ Bur in this Cale, ik the Condition had been aiſo, chat he in the 
gemainder thould be preſent at the Day, his Ablence would excuſe the 
Performance of the Condition, ſctlicet, of the taking of the Re- 
malnder, and ok theLeale to himſelk allo, Contra 40 E. 3 12. 

8. He «who will have Advantage of the Condition ſhall make the Atten- 
auc, and therefore in Debt upon an Obligation the Obligor thall make 
the Actendance, and ſo it all be pleaded, and upon Leaſe tor Years the 
E Leffor thall make the Attendance. Br. Entre Congeable, pl. 2. cites 

H. 6. 30, 31. 85 | | Bo 
23 Fer 5 7 whoſe Part it comes to plead the Condition, ſhall make men- 
tien of the whole Day, which ſee in the End of the Book Intrationum 
| Placicorum. Br. Entre Congeable, pl. 2. cites 20 H. 6. 30, 31. 
10. And therefore it was faid, that the Tenant may come the laſt Inſtant 
| of the Day, and this ſuffices, and of the Obligee the ike ; Contra ex parte 
| the Obligor or Leſſor, for they ſhall plead the Condition, and there- 
fore they ſhall make the Attendance. Br. Entre Congeadle, pl. 2. cites | 
20 H. 6. 30, 31 & 32, & 36 H 8. accordingly. 

11. In Debt, A. was bound i 40 l. to B. that C. ſhould el B. of ſuch 
Manor by ſuch a Day, and ſaid, that the ſaid C. ſuch a Day, viz. in the 
Vail of the Day, was upon the Manor all the Day to have infeoff*d B. and 
. did not come all the Day; Sulyard ſaid, that B. was there upon the 
| Manor all the Day to have taken the Eſtate, abſque hoc tha: C. was 
| there, and good; for the firſt Plea in the Affirmative ought to make the 
liiue, and the Refuſal of the Obligee is not material in this Caſe, Br. 
| Conditions, pl. 186, cites 22 E. 4. 43. | 
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(X. c) What Thing will exczſe the Performance of the SAA 
_ Condition, | yo ay 
nhl what Caſe he, that ſhall have Advantage, ought to do 
Acts of him that ſhall have the Advantage. - 4 


1 the Condition of an Obligation be, that the Obligor, being a 87. Con- 

1 Parſon, ſhould reſign to the Obligee within a certain Time tor ditions, pl. 

a certain Penſion as they ſhould agree, the Obligee ought to agree for go: 
the Penſion, and tender a Deed thereof to the Obligor before he 1s ine 


; | | ng] 
bound to reſign, 14 Þ, 4 18. b. On. 


am, — 


Fitzh. Barre, pl, 190. cites 8. C. 


2. Ik an Annuity fs granted till he is promoted to a Benefice by 

the Grantor ; if the Grantee after accepts a Benefice from another, 

ind after the Grantor profers him a ]reſentation to his Benefice, 
wal retuſes, the Annuity is determined. 17 Ed. 3. 11. dub ⸗ 

3. Where a Rent fs to be paid upon Condition at a Certain Day, Br. Entre 

be cannot enter for the Condition broke before a Demand of the Rent. ys prong 
zo 0. 6. 30, 31. 4 40 All, 11. adjudged, — 58 

5 — — Fiitrh. Entre 1 
Congeable, pl. 6. cites S8. C. + And Fitzh. Ibid. cites 40 Aſſ accordingly.— Br. Condi- — 1 
dens, pl 216 cites S. C. —— Br. Entre Congeable, pl. $1. cites S. C. | | | | 


4. And the Demand ought to be at the Day, and it is not ſuffict- 
ent alter. | Contra _ [). 5 30, 31. | ; — — —_ — — 
| „„ vg 5. Where 


* — — 
— ö —B¹ 2e er er neg 


a. 


CY od 2. — #30 14 
1 2 FR a a M42 ned. 3 8 
1 


. 


258 


Condition. 

. | 3 | F 
Br. Entre F. Where a Rent is reſerved to be paid upon Condition at a cena 
Congcable, Day, the Letior ought to demand it at the Day, otherwike the 


p39 nes formance of the Condition is ſaved, alchough the Leſſee wy | Rep. 
Ibid pl. 81. there ready. Contra 4 . 6. 9. 4 3. 
Cites 40 Aſſ. 8 8 : | paid, 
pl. 11. S. P. accordingly.— See Tit. Rent (P. a) pl. 2. S. C. and the Notes there. | * 
| 5 | | i EEE to del 
Chr. Eure 6. Ik the Condition ok an Obligation be to pay a Sum at a cen . ©: at 
pl. 28 Pap, the Obligor ought to render it without any Demand. * 20h. A, d 
SC. 6. 30. 2 Ed. 4. 3. b. 8 Ed. . 1. 1 
Br. Arbitre- 7. Tf J am bound to be attendant upon you at all Times over 
PT you come to your Manor of D. J ſhall be bound to take Notice whe not 
but S BE you come to pour Manor of D. at my Peril, without any Notice pro 
does not ap- given by you. 8 Ed. 4. 1. b. per Bingham. | = | of t 
— | BE 6 5 o 
Fitrh. Arbitrement, pl. 15. cites S. C. & S. P. by Catesby, which Jenny agreed. Ah 
| 5 | : 85 | to 
Br. Arbire- 8. Jf the Condition of an Obligation be to ſtand to the Aua. we 
cies G5 f J S. Et. who awards a certain Thing to be done to another Wit ** 
and ſays it at a Day, he ought to perform it at his Peril, without any Notice 
was much Mtven by any other. 8 Ed. 4. 1. 
argued, whe- | | | | 2 5 
ther Notice ought to be 0 eſpecially where the Obligation is made to the Arbitrator himſelf, bu | 
It was not og fitzh. Arbitrement, pl. 15. cites 8. C and ſays, Vide Librum, for it was vel B 
debated three Times, and ſeveral good Matters are in the Caſe. —— Br. Notice, pl. 18. cites$E. g 1, (\ 
10 S. C. 8 Rep. 92. b. in Francis's Caſe, per Cur, cites * 18 E. 4. fol. [18.] a. & 24. a, tha 


it was held by all the Court, that the Plea of want of Notice was ſufficient, and that it was there 3. 
greed by Brian, Vavaſor, and Catesby J. that in ſuch Caſe of Arbitrement the Obligor mult take No. 
rice at his Peril, and faid, that ſo it was adjudged in the ſame King's Time in B. R. and that ſo the 
Law is without Queſtion againſt a ſudden Opinion in 8 E. 4. fol. 1. a. e | 

* Br. Notice, pl. 13, cites S. C. — Br. Dette, pl. 168. (169.) cites S. C. 


er pl. 2. A Man was bound in a Bond to make a ſufficient Leaſe to the Oblige 
_ BY Ver. V ore ſuch a Day, the ſame to be made az the Cofts of the Obliger ; In | 

bis. Debt upon the Bond it was holden a good Plea, that the Plaintiff did 

not tender the Coſts to him, and it he had, that then he was ready &&. 

Mo. 22. pl. 96. Hill. 3 Eliz. Anon. | ” 5 

10. D. made a Deed of Feoffment of Lands in divers Counties, date 

15th Octob. 4 Mariæ, upon Condition the Feoffee ſhould re-infeoff him of a 

the Lands within 20 Days after the Date of that Deed, and it was relol- 

ved that if D. made his Feoffment but of Part within the 20 Days, the Co- 

dition was not broken, though all were not reconveyed within the 20 

Days according to the Letter of the Condition, which is entire, The 

Reaſon was, becauſe it was his own Fault that it was not conveyed, 

without which it could not be conveyed, and therefore the Letter wi 

abridged, the Condition being taken that he ſhould reconvey ſo much at 

_ conveyed, Hob. 24. cites it as reſolved 26 Eliz. in Lord Dacres 
: | Caſe, . „ 3 5 

11. Condition was, If Obligor before Kaſter pay 100 J. ſo as Obligie b 

ready at Payment thereof to enter into Bond of 200 l. with Sureties to pie 

chaſe ſuch Land &c. that then &c. per Wray Ch. J. the firit Act is to 

be done by the Obligor, and at the Payment the other is to do thit 

which to him belongs to do. 4 Le. 91. pl. 190. Paſch 31 Eliz. B. R. 

Harris v. Whiting. „ Ps 1 

12. Covenant to ſeal and deliver a Leaſe for Years to commence from M- 

chaelmas next, and a Bond for Pertormance of Covenants, and on an 

Action ot Debt brought on that Bond, the Breach aſſigned was, that 

the Obligor had ot made any Part ot ſuch Leaſe before the ſaid Lin, 

whereupon the Obligee put one Part in Writing and tendered it to the 

Ohligor to ſeal, which he refuſed. Et per Cur, where a Man ee, 


S 47 -* 


. . 


did. to grant a Leaſe of an Houſe to B. to have and to hold for the Life of 
| 1 3 rwo other ſuch Perſons as B. ſhould name, and after covenants 
| deliver Poſſeſſion before Chriſt mas; B. does not name the tuo Lives before 


| A, did not give Poſſeſſion; but adjudged for Defendant. Cart. 206. 
| rin. 21. Car. 2. C. B. Twitord v. Buckley. 


| of the judgment, were concomitant Acts ; and theretote the Detendant 


(J. c) In what Caſes the Obligee ought to 4 ls oſt 


* Wrir of Covenant againſt him. 18 ED, 3. 27. b. 8 Ed. 4. 2. b. per 38 


Leſlor ſay that he will, then the Leſſee ought to ſhew how much another 


s . ” -—- . A 
1 r r . —_—_— PR OY T4 . . * "We 1 
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and deliver a Deed, he is bound to put it in Writing ; but if he 


to ſe x | 
refuſe, the Covenantee may do it, and 'tis warranted by Law, 2 Roll 


| Rep. 177. Trin. 18 Jac. B. R. Steele v. Spight. 


13. A covenants in Conſideration of 20 l. paid and 50 1. more to be 


or at Chriſtmas, nor does A. give Poſſeſſion. B. brings Covenant becauſe 


14. Debt upon Bond conditioned 7o pay 1500 J. the Plaintiff aſſigning 
;ner to the Defendant ſuch a Fudgment. Detendant pleads that Plaintiff had 
not atſigned. Plaintiff replies, that he was ready to aſſign. judgment 

ro Quer. for it was ſaid that Payment of the Money, and Athgnment 


could not excuſe himſelt merely upon the Neglect ot the Plaintiff, but 
ought to have pleaded Tender ot this Money, though he was not bound 
to have paid the Money in conſequence of the Tender, unleſs the Judg- 
ment was at the ſame Time aſſigned over to him. 10 Mod, 153. 189. 
222. Paſch. 13. Ann. B. R. Turner v. Goodwin. 


- 2 2 2 4 — TORI 5 MEI a 8 8 CY 2 — . 8 — 


1 
——— 


And hat is a ſufficient doing ſuch firſt Act.] 
1. I the Condition of an Obligation be to levy a Fine to the Obli. Every one of 
I gee, he is not bound to levy it, if the Ovligee does not ſue a be Pots | 


Parkam, 21. b. Co. 5. Palmer 127.) ED, 4. 2. b. be miſcited ; 

| | ON | for I do not 
obſerve any ſuch Point in any one of them, nor any Thing applicable thereto.— But Hutt. 48. Hill. 
19 Jac. Walrond v. ill, the Condition of a Bond was, that ſueb a one and his Wife, before Eafter 
Cm &c. ſhould levy a Fine of ſuch Lands to the Plaintiff ; the Defendant pleaded, that before the End of 
that Term the Plaintiff did not ſue forth a Writ of Covenant whereupon a Fine might be levied, and Ho- 
bard Ch. ]. was of Opinion it was a good Plea ; for that the Plaintiff ought to procure the Writ to have 
made himſelf capable of the Fine. Win. 29. Hill v. Waldron, Paſch. 23 Jac. C B. the S. C. 
& Hobard Ch J. ſaid it was not reaſonable to compel the Obligor who is a Stranger to the Eſtate, 
which paſſes by the Fine to ſue out a Writ of Covenant, to which Hutton J. agreed, but Winch 
doubted. RN V „ | | | e | 


2. Tf the Condition be to levy a Fine upon Warning given; if he 
3 in a Writ of Covenant, this is ſufficient Warning, 29 
3 if a Defeaſance be to pay a ſmall Sum in Diſcharge tc. he ought 
to pay it at the Day, though the Plaintiff will not give him any Ac- 
quittance for it; becauſe in an Action for the principal Sum, he may 
Payment of the leſs Sum, without any Acquittance. Quere, 

1 . 3. 39. U. | | | | . | 
4. Ik a Condition be to inroll a Deed in Guildhall, he is not bound 
to do it before Requeit made by tbe other. 39 Ed. 3.3. 

5. A Lefice for Years upon Condition, that if the Leſſee ſell, the Leſ- 
ſor to have the firſt Offer, he giving as much as another; here the Leſſee 
oughr to demand, it the Leſſor will give as much tor the Term as ano- 
ther will, it he ſay, No, he ought to ſhew him no more; but if the 


will 
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1] pive more. And this Queſtion the Leſſor is to determine of prefer. 
ly ; tor it is no Reaſon rodeter the Sale while he conſiders of it. ” 
13. b. 14. a. pl. 65. &c. Trin. 28 H. 8. Anon. 
Hutt. 38. 6. An Obligation was conditioned, hat F. S. all acnoteledee 4 25 
Arg. cites nent in C. B. to J. D. In Debt the Detendant pleaded, that tie Pg 
ods" a tiff had not ſud forth any original Writ, and it was held a good bes 
| Brook, d. P. Arg. Win. 30. cites Paſch, 4 Jac. Burnelt v. Bowle. 88 
accordingly | | | | 
and ſcems to be S. C. 


— 


Condition. 


* 
9 mp Sos 


Dyer, 


J. Covenant was at the End of two Years to procure a Depuration for 
J. S. Proviſo, that upon the granting thereof F. F. ſhould give Security jr 
Payment of 100 l. per Annum Rent tor it and Performance of Coven 
J. S. need not give Security till the Depuration made. Cro. ]. 29). ol 
„ 4᷑. Hill. 9 Jac. B. R. Barwick and Turner v. Gibſon, tk 
Keb. 466. 8. In Debt on Bond conditioned 7o make all the Linen for the nuwf,; 
pl. 69. Oats 2 . ; 3 "I | eſſa 
© Thornhill Wearing of the Obligee during his Life, the Court held, that the 0jjyp 
S. C. Wind- ulſt deliver to the Obliger the Cloth of which it is to be made ; tor all cc. 
ham ſaid, tracts are to be interpreted according to the Intent and Subject. mauet 


that the In- 26 8 is b . ; 
Se 8 Yu ; 
n As it a Seamſtreſs is bound to make me a Linen: ſuit the is to find the 


guide Con- Linnen, but it is not thereon that the Obligor was a Scamftreſs, or ſuch | 


tract, and Perſon as uſed to make Linnen and find the Stuff; and therefore Judg. 
here it ap- ment was given for the Detendant. Lev. 93. Hill. 14 and 15 Cur 2 
be Pla fl B. R. Oles v. Thornhill. RN OT e 


the Platari | | | 
15 Seamfire's, and it is her proper Trade to make Linnen, and therefore, as a Taylor, ſhe is not bound 
to find the Linnen, which T wilden agreed; but otherwiie ot a Shoe-maker or Goldſmith ; and Judg- 
ment for the Plaintiff. | | | 


9. So if a Taylor is bound, or promiſes to make a Snit of Clothes for me, 
I ought to deliver him the Cloath, becauſe this is uſual, and not for him 
ro provide it; Per Cur, Lev. 93. in S. C. | | | 

10. But if a Shoe-maker is Lound to make me a Pair of Shoes, he is allo 
bound to find the Leather, becauſe it is uſual ; Per Cur. Lev, 93, 
in S. C. 3 wo 


11. Debt on Bond, condition'd 7 pay ſuch Cofts as ſhould be ſtated by 
2 Arbitrators by them choſen, Detendanr pleads that none were ſtated, 
Plaintiff replies that Defendant brought not in his Bill, to which it was 
demurred; tor tho' if the Detendant were the Cauie that no Award 
was made, it was as much a Forteiture of his Bond as not to pertorm it 
would be; yet here there was a precedent Act of the Plaintiff's Neceſſa- 
ry, Viz. to chooſe an Arbitrator, which he ought to have thewn before 
any Fault could be aſſigned in the Detendant in not bringing in of his 
Bill, and to this the Court did incline. Sed Adjournatur. Vent. 71. 
Paſch. 22 Car. 2. B. R. Baldway v. Ouſton. 45 5 
12. If by the Agreement of the Parties, 2 As are to be done, and 
Time is limited for doing of one, and no Time for the other, there it the 
Nature of the Thing will bear it, that Thing is to be done firſt ior 
which the Time was limited. Arg. 10 Mod. 224. Paſch. 13 Ann, B. 
R. in Caſe of Turner v. Goodwin, cites Vent. 147. Saund. 319. Cv. 
C. 384, 385. 2 Saund, 350. 352. Lutw. 251, 490, 565. 
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(V. c. 2) Demand. Neceſſary ; in what Caſes. 


. IE BT upon Indenture of Covenant to pay 41. annually, and 12 5. 
Rent per Ann. ad quas conventiones perimplend the Defendant 
bound bimſelf in 100 /. vy the the ſame Indenture, and brought Debt, and 
counted that the oe and the ut her were Arrear ; and the Defendant ſaid 
that he <was at all T: cs ready to pay, and yet is, and tendred the Money 
in Court, Abſque Hue, that the Plaintiff required it; and by the beſt Opi- 
non he ought to pay it at the Day Without requelt, becauſe he is bound 
| to pay it; and centra where he grants Annuity ; there it is no Damage 
unleſs the Grauree requires Payment; Note a Diverſity. Br. Conditi- 
ons, pl. 153. cites 11 E. 4. 10. . - | 
2. Debt upon Obligation, that it the Plaintiff fall enjoy an Annuity But if he be 
which the Detendant had granted to him out of the Manor of Dale, bound in 
according to the Form of the Gift, that then, &c. and ſaid that at eve- 3 
„ Day he was ready 10 pay. Quere if he ought to tender; becauſe if a zhe rf dan, 
Man be bound in a fiugle Obligation payable at ſuch a Day, there he need there he 
not pay without requelt, and the Plaintiff thall not recover Damages N 8 
without requeſt. B. Tender. pl. 22. cites 14 E. 4. 4. i Koa ons 4 yu 
Rs 5 TED | | Ibid. | 
z. In Debt upon a /ngle Obligation the Plaintiff ought to requeſt Pay- It no Day of 
ment; but upon an Obligation ot a greater Sum, to pay a leſs, the De- <a many 
tendarit ought to tender ir. Per Huiley Ch. J. Br. Tender. pl. 25. not e ble 


; not payable 
cites 21 E. 4. 42. before Re- 


quelt. Br. Tender pl. 14. cites 14 H. 8. pl. 29.8. P. but Contra of Condition to pay ſuch a | 
Day, &c. Br. Tender pl. 29. cites 14 H. 8. 29. BE „„ 


= 4 a Man be bound to me i» 207. by fingle Obligation, he is not 
bound to offer it before Requeit. Br. Tender. pl. 34. cites 21 E. 4. 
50. 42. . RY 

5. But if he be bound in gol. by another Obligation to pay the Sum in 

the firſt Obligation, there the Deiendant ought to tender it. Br. Ibid. 

6. And it no Day be limited, he ought to do it in as convenient Time 
as he can, quod Rota. Ibid. | 5 

7. It a Man is bound in in 20 l. to pay 10 l. there he ſhall make Tender 
at his Peril. Br. Tender. pl. 43. cires 16 H. J. 14. 

8. $9 where he is bound 10 perform an Arbitrement. Ibid. 

9. But where it is by Contratl or ſingle Obligation, there the Creditor 
ouph: to make Requelt, and upon this the Debtor ought to be ready ro 
pay, and there without actual Requett the Plaintiff ſhall never recover 
| Vainages; Per Brian and Fineux, and therefore the Requeſt ſhall 

make the Iflue. Ibid. SN ta 

10. Debt upon Bond condition'd, that the Obligee, his Heirs and 
Aſfigns, ſpall, and may lawfully hold and enjoy a Meſſuage, &c. without | 
the Lit, &c. of the i;bligor, or his Heirs, and of every other Perſon diſ< 
| Oarged, or elſe, pou reaſon::b'e Requeſt, ſav'd harmleſs by the Obli- 
gor from ail former Gifts, &c. The Delendant pleaded, that no Requeſt 
as made to fave harmleſs. Adjudg'd for the Plaintiff, becauſe the 
Condition has two Parts, one for Enjoyment, the other to ſave harm- 
lels opon Requeſt, and to the Enjoyment of the Land the Defendant 
has not made any Anſwer. Mo. 591. 592. pl. 797. Trin. 39 & 40 
Eliz. C. B. Crefwell v. Holmes. 5 

il. Debt upon Bond with Condition to reſigu a Benefice within 3 
Minhs fler Requeſt, viz. at the Parſonage-Hollſe of C. that then, &c. 
the Delendant pleaded non reqiliſivit, upon which they were at Ittue, and 
le Jury ound ior the Plaintii, who had Judgment acco:dingly ; It was 

i ond Say e allign'd 


r 1 a 1 


— —— 


262 Condition 
1 alfigned tor Error, 1ſt. that the Plaintiff did not ſet forth the. Requeſt Re 


ciſeh at the Farſonage-Hoilſe, but alleged a Requeit at the Parton, wat 
Houſe af C. by a (vis) ſed non Allocacur ; tor it is the uſual Cours, aa 
þ 


_ 2dly that he did wt ſpew that the Defendant was there preſent,  þ,i . | 
Netice of the Time of the Requeft ; but Non Allocatur ; tor Veing al H. 
to be made unto him at the ſaid Place, it muſt neceſſarily be intended thy Gn 

the Defendant was preſent, and had ſufficient Notice of it, otheryjj 
they ought not to have found the Requeſt. Cro. J. 274. pl. 2. Paſh 

On 9 Jac. B. R. Lawrence v. Johns, Wn 15 | 

Sbleinn. 391. 12. A. covenanted to transfer Stock to B. provided that B. ſuch x Day 
$50 - C. by Mord, or by Writing, left at the Eafl India-Houſe in Leaden. Hal. ul 
Jdged. Street demand the ſaid Stock to be transterr'd to him. Upon the Day h 


made Demand ore tenus (and not by Writing) at the Eatt-India-Houp ith 
and held good, and that it need not to be to the Perſon, nor at the l4þ 

Hour of the Day. Per Cur. and Judgment tor the Plaintiff, Cart, 

268. Per Cur. Paſch, 5. W. and M. in B. R. Hall v. Cupper. 

1 Cone 
| | Our 
£: 9% (Z. ) Demand. Where another than he who is to 10 
LYN perform the Condition 75 7% do the fiſt At. we 
Feral me 3 Ex wit 
( : . g f ; 5 
| dee Tire 1 FF a Man leaſes Land for Lie, or Bears, o rec. reſerving 1 dug 
Rent (J.) Kent, and Otiauit of Payment, a Re-eatry. The Leſſor ere 
(O. 4) ougyt to demand the Rent ar che Day, otherwiſe the Condition de. 
halt not be broke by the Mon⸗payment of the Kent. 312 


*Cro.'E e. So lk aMan leaſes Land, reſerving a Rent to be paid u: WI til 
71g Place our of che Land, upon Condition or Man payment to renter; 4 
rough v Though the Rent be to ve patd out of the Land, pet this is a Ben 
Talon. alld not an Annulty, and therefore the Lenlor ought to demand (0! 
Flieg at the Oay, otherwile he ſhall not enter kor the Non payment. Co, 
rag A * Boroughs 73. reſolved, Dill. 32 Eltz. B. N. between + Smith Pof 
but S. B. and Baſtard, per Curiam, and ſaid to be to lately adjudged, Hill, Wy 
exactly does 32 El. B. R. admitted. Trin. 30 El. in Camera Scaccarit, between — 


not appear. || Edmunds and Buskin, per Curiam in a Mrit of ErBr upon a Juds for 


I mo 4*F ment in B. R. where it was fo adjudged. Bur Trin. 39 El. B. b. De 
Hah, contra, Co, Kd. and Brand. 11. ah 1 | con 
V. Taylor. a | | 1 | e | | 
S. C. aud was of a Leaſe by the Queen, in which the Rent was made payable at the Receipt of the 
Exchequer, and the Queen granted the Reverſion to D. who demanded the Rent at the Receipt of the th 
_ Exchequer, and the Tenant tender'd it upon the Land; and adjudg'd for the Defendant that the Ten- | 
der was good; for the Grant of the Reverſion had alter'd the Place of Payment from the Exchequer 9 1 
the Land Gouldb. 124. pl. 9. Hill. 43 Eliz. S. C. adjudg'd that the Grantee of the Reverſion | by 
muſt demand the Rent on the Land; for now the Rent ſhall enſue the Nature of other Rents reſer- an 
ved by common Perſons, and ſuch are payable on the Lands. ET 9 
I Le. 141. pl. 198. Trin. 31 Eliz. Smith v. Buſtard. S. C. but 8 P. does not appear —8.C. N 
cited 10 Rep. 129. a. but 8 P. does not appear. J 
I Cro. E. 415. pl. J. Mich. 3) & 38 Eliz. B. R. Buskin v. Edmunds, S. C. which was a Leaſe of 
Lands in Bucks, rendring Rent at the Receipt of the Royal Exchange in London. Gawdy ]. held 00 
that there needed not any Demand ; but all the other Juſtices held that there ought to be a emand ap 
at the Place where it was payable , for it remains a Rent which in its Nature is demandable by him 
who would have it, and that fo it had been adjudged, and Judgment accordingly that the Entry of the 
Leſſor was not law ſul. Ibid. 535. pl. 69. Mic 38 & 39 Eliz. in Cam Scacc. and all the Juſtices 
and Barons held that there ought to be a Demand, beſides Anderſon, who held e contra; for he [al | 
that it being ap pointed to be paid out of the Land, it is only a Sum in Groß, and no Rent. ——c'0. E. q 
636. pl 33. Mich. 40 & 41 Eliz. B. R. is upon a D. P. [* This ſhould be Pl. Com. Kidwel- { 
he v. Brand. Mo. 598. pl. $21. S. C. adjudg'd that the Rent ought to be demanded, or no Re-entty al 
can be; contrary to Kidwelly's Caſe in Pl. C.—And ſo of Kidwelly's Caſe in Pl. C=. as tot 
Point was uttcr!y denied by the whole Court. 4 Rep 493. a ——Co. Litt. 202, a. S P. «:cording!ls ll 


aud cites d. C. &ce Tit. Rent (I) pl. 3. and the Notes there. And tee lit Re (K) N 


3. (B:t) 


4 
ͤ——— ** 
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—— 
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Condition. 263 


3. [But] if a Pan reſerves a Rent, and that if the Rent be Ar- _ 0 
rear, he hall for teit la much by way 87 Nomine Pœnæ, the Nomine . 
Pane (hall not be torteired Wirhout Demand made. Mich. 10 Jac. Jac. S. G 
B. B. per Curiam. Hobart 's Reports 180. per Curiam, between ed. 
Hb and Sandboack, Y0bart's Reports 113. between Sir + Richard 28 179. 


| Gnpbar and Thornborough, üdjudged upon Demurrer. ae 
q 0 J Hob. 82. pl. 108. Hill. 10 Jac, S. C. & S. B. Brownl. 73. 8.C. 


zccordingIy. 


4. (80) if a Man grants a Rent-Charge to another, and for De-8. C cired 
fault of Dapment to torteit a Momine Pon, no Forteiture hall B 49% 
ic of the Momine Pane without a Oemand at the Oay, Co, 7 


to Nomine 
Pane, ſee 


* 


Mund. 28. U. 5 
Tit. Nent. 
[D. b) to Ib) 


5. Ik a Pan leaſes Land for Life or Rears, reſerving a Rent upon Per Cur. 
Condition, that it the Leſſee does not pay the Rent at the Day, with- eh 5, 
our any Demand made by the Leſſor, that chen it ſhall be lawful to pech“ Th 
the Lefior to re-enter ; In this Cale, by this ſpecial Agreement of the Eli: B. R. 
Parties, the Lefior may enter for Oetaultok apment of the Rent, in Dormer's 
without any Demand. Co. 5. Dormer 40. b. Caſe. 

6. [But] ik a Man leales Land for Bears, reſerving a Rent, Mo. 8. 
with Condition tor Nonpayment to be void; In this Caſe the Leiſor pl. 218. 
ought to demand the Rent ar che Day of Payment by the Condition, NN ER 
vr otherwiſe the Leale 1s not void, though it be not patd by the Lef: Dyer held 


| le d Halch. 1649. adjudged. Intratur. Hill. 24 Car. B. R. Rot, that Debt 


312, between Dennis and Rajkley, ADUDgeD upon Demurrer per Cu⸗ does not 


kam, where an Action of Debt, tor, Rent incurred after, was brought lie: becauſe 


hy fre bs 
th Leſſor againſt the Leflee, Md this Matter pleaded, ſcilicet, jw of Pay. 
Jatipayment ot the Rent at a Day before, but no Demand plead- ment the 
dto be made by the Leffor, and adjudged that the Action lies. Levee i 
rant at Sufferance ; but Weſton e contra, that Debt lies for all the Time that the Leſſee continues in 
Poſſeſſion after; but Dyer ſaid that there is a Diverſity between the Caſes.— Jo. 9, 10. pl. 9. 
Mich. 18 Jac. C. B. Hanſon v. Norclifte. reſolv'd, that the Nonpayment at the Day does not make 


| the Leaſe void, and if the Party would defeat the Leaſe he ought to plead the Demand, and ſo the 


Defendant ought to have done in this Caſe, whereupon Judgment was given for the Plaintiff in Debt 
tor the Rent. Hob 331. pl 411. S. C and reſolved that for want of the Defendant's alleging a 
Demand actually his Plea was naughr, and that ſo it is at ihe Election of the Leſſor and his Heirs to 


| continue or avoid the Leaſe in ſuch Caſt. S. P. Arg. 2, Le. 141. 


7. [Bur] where a Man leaſes to another, reſerving a Rent, and * lors, pl. 
the Leflee covenants to pay the Rent at the Days limited, he ought to a K b) 
by it without any Demand, at his Peril, in as much as he hath pi 4 8 C. 


bound Hiinſelf to pay it. Pill. 4 Jac. B. R. between * Frerzvile ——Parols 


*d neue, per Curiam, Mich, 7 Jac. B. between + Here and (H) pl. 1. 
br Jahn Sav11], adjudged. JAaſch. 10 Jac, B. between Any and T NN 


ennings. pl. 3. 488 
, | 3 3 3 = 1 
es not appear in either of the ſaid Places. | + Brownl. 19. S. C but S. P. does not 


appear. 2 Brownl. 273. S. P. does not appear. 
2 Brownl. 176. S. C. argued, ſed adjornatur. 


3. [$0] if a Yan leaſes Land by Indenture for Bears, reſerving gos b * 
a Rent, payable at certain Days at London, and the Leflee in the p.285. S C. 


| 3 | bur rhe 
ire Indenture covenants to pay the ſaid Rent at the Days and Place point there 


oreli, he ought to pay it by Force of this Covenant, without Sa- 
a De mand of the Leſſor, (*) otherwile he hath broke his Cove- * bel 460. 


264 Condition. 
i; ofa No- nants. [aſch. 5 Jac. B. R. between Ar . Spencer and Jr } 
mins Pare, Poines, per Curiam. — 
and the | | | 
better Opinion of the Court was that Debt lay not without a Demand — Bond for Payment ot Dent 
reſerved is not forfeited unleſs there be a Demand of the Rent upon the Land. Bus if the Bong 
10 pay the Rent at a collateral Place off the Land, he ought to pay it at his Peril without an * 
mar d; becau'e he pays it in another Nature than as Rent; per Popham. Ow. 111. Paſch whos 
B. R. in Cafe of Stroud v. Willis. See Tit. Rent (F. b) pl. 1. S. C. n 

In Covenant for Nonpayment of Rent, the Plaintiff in his Declaration did not allege any Dem 
v hereupon Exception was taken thereto ; but it was anſwer'd that the Covenant was to pay ſuch , | 
for the Rent expreſly, and therefore well; But if the Condition of a Bond is for Performance of Os vo 

expreſſed in ſuch a Leaſe, one of which is for Payment of Rent, in that Caſe the Bond will not be * 
feited without a Demand ; and of that Opinion were the Court. Vent. 259. Paſch. 26 Car 2 Ti 
Norton v. Harry. e E e "7D 


„. 


1 2 


1 


the Opinion a) 
of the Court and Place; and after, by another Covenant, covenants chat if lk 
was, that fault of Payment of the laid Rent be made at any ot the Days in whith 
ichont a 

| Bens of 
lic P. Art, , — 2 22 * 

th. Actin 200 l. Though there needs no Oentand ol the Kent to m 

of Debt did tf Covenant to be broke by Monpapmem, vet tocre ought toben 
not lie for Demand to intitle him to the 200 J. Jr or this lalt Covenant des nor 


the 200 l. = | NE, a 5 1 | 
Nomine: refer to the Covenant before, but to the Reler\ation ; The Words 


Pen: — ark (according to the Liinttatton of the Indenturc) which 1s tix ge 
8. C. cited ffryation, and by theſe J{reſents is intenveb tie Inventure, orig 
2 Jo. 33. moſt notable Part rhereof, which 15 the Reiecvarion, IHalch. 5 Tac 

B. R. between % F. Spencer and Sr f. Hons, By tw agalnſt one, 
*Hob.%, 10. If a Pan leaſes Land by Indencure, reterving a Keur, and th 
p. 15. > C. Leſſee binds himſelf by Obligacilh, upon Condition 10 pertorm all 


RY 0 Corenants, Articles, Agreements and Vayments in the Indenture nit. 
Plaintiff. kloned in this Cale there ought to be a Demand bp the Leſſor to 
And War- make the ©bugation to be torteited. 2afch, 12 Jac, B. bet 
burton J. Baker and Spaine. Che fame Cale Bobart's Reports 11. Hill. 2Car, 


laid that 


5. P. was IM Scaccario, between Chapman and Daviſcn, per Curiam, Upon d 
reſolved Demurrer; but the Court gave Leave to the Plalntiff to dilcontt 
accordingly mie the Sult, becauſe that otherwiſe this would have been a pr 
Cafe: in this betual Bar of the Obligation, it Judgment oulo be given 
1 Court; but gainſt him. | 85 | 
thar he 1s N | DT. . | | 
not bound to ſeek the Leſſor, but to tender it only on the Land; for he his bound himſelf to pay it, but ſil 
as 4 Rent, and where the Law will. Brownl. 76. Baker v. Pain. S. C. & S P. ſeems to be id. 
mitted. — So where the Bond was to perform all the Covenants and Agveements contained in the Ditd, 
and Leſſor brings Debt ſer Nonpayment of the Rent, and the Obligor pleads Performance of all Covenants | 
and Agreements; the Leſſor replies that the Rent is behind, it was held no Plea to ſay that the Rent ws 
never demanded, but he ſhould have pleaded that be had performed all Covenants and Agreements, ere 
the Payment of the Rent, and as to that, that he was always ready to have paid it, if any had come to dt. 
mand it; but as to the firſt Plea it was held not to be good; and as to the Demand ot the Rent, the 
Court was of Opinion that it was to be demanded; for the Payment of the Rent is contained in the 
Word (Agreements) and not in the Word (Covenants) ; and then if he he not to perform the Agtee- 
ments in other Manner than is contained in the Deed of that Agreement, the Law faith, that there 
ſhall be a Demand of the Rent; bur if the Leſſee be particularly expreſſed by Covenant to pay the 
Kent, there he is bound to do it without any Demand. Godv. 95, 96. pl. 108. Mich. 29 & »0Eli 
C. 8. Anon. | | | 


*Cro.C.:6, 11. [But] if a Man leaſes by Indenture certain Coal-mines, reſts 
ine VF a Kcut, and the Leſſee binds himlelf in an Obligation, uh 
Ecchceuer CONditfion to obierve, perform, pay, and kecp all Payinents, Rents 
Chamber, Covenants, Srauts and Agreeinents, in the ſata Tndenture mi 
ada the tioned. In this Calf it is a good A ligament of a Breach gf the Colt 
Jultices and dition in an Action of Debt upon the Obligation that the Leſiee did 10 


pay 


Paſch. 40 Eliz. Rot. 106. betwixt Specot and Shecrs, in C B. and the Judgment was ſaffrmed.— 


Imttatur, Dill. 6 Car, Rot. 623. 


n ſuch Caſe is not neceſſiry as to the bringing Debt on the Bond. Cro. E. 332. pl. 11. Trin. 26, 
| Eliz, B. KR Andrews v. Wood. Godb. 95. pl. 108. Mich. 28 & 29 Eliz. at the End of the Caſe. 


pe dt pra 9 1 8 
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Condition. 
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urea ee eral _ 


_ hum the Kent at the Time ot Payment thereof by the Reſerva- Barons held» : 


tion, without alledging that he demanded the Rent at the Day of Pay- bar the 


mend, for he is not bound to demand it, but the other ought to Jae 


pay it without Oemand. Ich. 2. Car. B. A. between * Chapmay and given; For 


Chapman, ADJUDRED per Curiam ; but a Writ of Error was brought the Deten- 


in Camera Scaccarit, and ghere the better Opinion was to reverſe the d led 


ing Perform- 


Judgment, becauſe the Condition is to perform all cc. in the Gene- ande of the 


E ality, and according to the Indenture. But Trin. 3 Car. the Payments, 
| Judgment was affirmed. Mich. 3 Car. B. B. between + Po/ſn and Covenants, . 
| /arner, in Cale of a Leaſe of Land, adjudged per Curiam accor- ud Agree- 


ments, it 


dingly, upon Demurrer, Intratur, Jalch, 3 Car. Rot, 165. gail be in- 


tended that 


| he really performed them, and fo had paid all the Rents; and when the Plaintiff replies, that he bath 


not paid ſuch a Rent, he needs not allege a Demand, for the Defendant may not ſay it was not de- 


| manded, for then it ſhould be a Departure from his Plea, wherefore they held the Replication was 


bod, and ver the Obligation being general for Performance of Covenants, doth not alter the Nature 
of the Revr, but that it 6ught to be demanded, and upon this Reaſon a Cafe was cited, which was 


Butt 90 S. C adjudg'd for the Pleintitt, but fays, that the Matter upon which the Defendant juſti- 
Fed, viz. whether the Plaintift onght to have demanded the Rent, came not in Queſtion, 8. C. 
cited Palm. 400. — 8e. cued 2 Jo. 33. | | 

+ Palm. 499. Polſon v. Warren, 8. C. adjudged. 


12. [Bur] Ika Man makes a Leaſe, rendering Rent, and [Leſſze] S. P. and 


| covenants by the Indenture Of Leafe ro pay the Renr, being lawfully held per Cur, 


that where 


| demanded, and enters into an Obligation to perform the Covenants ; there bon” 


the Leſſee is not bound to pay the Rent without a Demand. Mich. expres Co- 
Car. B. R. between Sr! aud Dowding, adjndged upon Oemurrer. venantto 


pay the Rent, 
a Demand 


8. P. accordingly, — Godb. 337. pl. 432. Arg. cites 22 H. 6. 57. that the Bond in ſuch Caſe is not 
forfeired unleſs the Rent be firſt demanded. YE 5 e | 


13. [So) TEA, leaſes Land to B. by Indenture for Bears reſer- Co. 0 0 


Ding 20 J. Rent per Annum, -payable ar tour Feaſts by equal Portions, pl. 13. 8. 


but S P. 


| and after B. ts bound in an Obligation to A, upon Condition that it doe, not ap- 


he pays £0 A. lor the Kent of the ſaid Premiſes, the yearly Rent of 20 1. pear. 
tor ſuch Term, (ſcillicet, the Germ demiſed) at tour Quarter Days, ac- W 
cording to the Tenor and Effect of one Leaſe thereof Made, bearing Fol 461. 
Dae with this Obligation, ana made between the ſaid Parties, ac COC 
cording to the Tenor and Effect of the fatd Leaſe, by equal and cven : 3 
Portiong, then the Obligation ſhall be void. The Leflee is not 
bound * to pay the Kent by this Condition, without any Demand or 

the Leffor, becauſe it reters to the Indenture of Leaſe, and that it 


| ſhall be paid as a Rent, according to the Indenture, M. 11 Car. 


B. B. between + Horne and Barber, per Curiam, reſolbved; But this 


did not come materially in Point ot Judgment. 


14. Tf a Man makes a Writing ſealed of a Grant of a Rent out of Cro. 7. 144. 
and, and after deviſes, that rhe Grantee ſhall have the ſaid Rent ac- pl. 4. Moli- 


| cording to the Intent of the ſaid Writing; and that if his Meir pays the wu. Mo- 


lad Rent according ts this Will, then he ſhall have the Dilpoſitton ones 3 ts 
of the laid Land ko long as he ſhall perform the Will, and it his for theblain- 
Heir does not perform his Will, then that his Executors thall have the tiff, and 
Diſpotition of the Land, to the Intent that his Will be performed; e fh 


and if there be Default in the Heir that his Mili be not performed, e J 


| and Default in his Executor that his Will is not performed, then the given the 


Land ſhall be to J. S. In this Cafe, the Grantee of the Rent ought fame Term 


| to demand the Rent at the Days of Payment from the Þcir, and in another 


from the Executor when it comes to him, otherwiſe J S. ſhall have al the 


Heir is not 


= Ind the 


- 
"We » 8. n 
: 1 4 „ —³ TH FLWPOT IL 
TRY 0 a> v4 4 » 


- ſame Title, nothing; for the Will refers ro the Writing, and the Clay 
where the. Executor is not that he ſhall pay the Rent, but if there be Degy 
V<ai& was in him cc. (0 that this is to be paid as a Rent, and then it ought tg 
found in Caſe be demanded. ID, 4 Jac. B. R. between Fretæwell and Moline 


of Frerch- judged. "4 an: 


vile v. Mo- 2 NN | 8 
lineux, but that none of the pa taken in the principal K were taken in that Caſe; where 
fore it was adjudged for the Plaintiff. | . | l 


Condition. 


— 


ſe of th 


RB ſcem'd to 


15. Tf a Man deviſes Land to another, upon Condition ; 
1 5 —4 11 * out of the Land to the Wife of the Deviſor 8. + 
"i x the ADDING over and above chat his full Intent and Will was, that ſhe ſhould 
Entry of the be yearly paid the ſaid Rent accordingly ; Ehe Devilſee ought to nay 
this Rent to his Wife, at his Peril, without any Demand of the 
congeable; Mile, otherwile the Condition is broke. D. 18. El. 348. 13. 


bur Dyer | 

and Harper clearly e contra, and ſo was the Opinion of Wray, and Saunders Ch. J. and Ch. B. in b. 

ſentia Manwood ad Menſam, and they thought that there was no need for the Feme to demand ir " 
the Land, but that it is payable by the Deviſecs at their Peril, if they will fave the Land. D. 3.2 

b. pl. 13. S. C. Ibid. Marg. ſays, that no Judgment was given in this Caſe, and that it ſcemed ty 

ſeveral Juſtices that the Plaintiff ſhould recover, the Will being on a Condition which was broken. 


PI C. 69. b. 16. If a Man leaſes Lands for Bears upon Condition, that if th 
| mu 8 83 Leſſee does not pay yearly 408. at the Feaſt ot P. during the 'Yerm * x 
| adjudged D. it ſhall be law full to the Leſſor to re- enter. In this Caſe the Le. 


accordingly. ſee ought to pay it, at his Peril, without any Demand, becaule ths 
Ng is not 1tſuing out of any Land. Co. &:dwellie and Brand, adjudged 
8. E. adud: in Effect. . 88 : 

ged for the Plaintiff. * 2 Danv. 103. tranſlates this (to) D. the French Word in Roll is (al) and 


in Dyer it is (apud) D. which was a Place different from the Land, but payable to the Leſſor, and 
not to a Stranger. | | 5 | | 


Hob 8: pl. x5, Ik a Pan leaſes Lands for Bears or Life, rendring Rent, mi 


10 . 4 C for Nonpay ment within 40 Days to forfeit d Sum Nomine Pane, he 
adjadg'd. — Cannot recover the Momine IDcenæ if he does not demand it at the 
Brownl. 75. Day. Pobart's Reports 113. between Grob ham and Thornborough il 


S. C. tha ; 
the ARion judged. 


would not lie tor the Nomine Pœnæ, but that it would lie for the Rent. . C. cited Arg. 2 Ja 
33. 19 Car. 2. C. B. in Caſe of Tuſtian v. Roper. 5 | . 1 


d tt 18. Where the King leaſes for Years, rendrins Rem, with Conditio 
2 - off . to re-enter for Nonpayment, the K ing is not bound to demand the Rent 
3 as a common Perſon is; per Huſſey and Brian; for per Huſſey, it ought 


to any Man, to be found by Office. Br. Prerogative, pl. 101. cites 2 H. J. 8. 
but the Sub- | <7 . | 


Ft, who pays to the King, ought to bring with him an Acquittance, and to demand it of the King 


19. In Debt, a Man was bound in 1001. to make ſuch Eftate by ſuch c 
Day as the Counſel 4 the Obligee ſhould deviſe ; in this Caſe the Obligo 
need not tender the Aſſurance nor make Requeſt, becauſe the firſt Matter | 
the Deviſe which muſt come from the Obligee. 
_cites 6 H. ». 4. 5 855 
220. But where a Man is bound jo pay ſuch a Sum, or to make a Feel 
ment &c. there he ought to tender it without Requeſt. Ibid. 
I. in. S. 345. 21. A Man makes a Feoffment on Condition that the Feoffee, and lis 
Co. Litt. Heirs, ſhall pay a Rent to a Stranger and his Heirs, this is a good Condit 
£13. b. on, * ſuch Payment is not properly Rent, becauſe it iſſues not out 9 
Land, and an Aſſiſe lies not for it; and yer if it be not paid the Feoffo! 
ſhall re-enter, and the Feoffee ought to ſeek the Stranger; tor the Payment 

is but of a Sum in Groſs, Hawk. Co. Litt, 2909 


Br. Conditions, pl. 133 


os. A. 


TY a = K 
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FR 


dums after their full Age, for he is not bound ; 5 «fag Notice 
ro. J. 57. pl. 2. Hill. 2. 


| Gibſon. | 


_ 25, In Aſſumpſit &c. the Plaintiff declared, that the Defendant, in All. 68. 
Contideration that the Plaintiff had paid him ſo much Money, promiſed 4 — 5 
to join with him in the Surrender of certain Copyhold Lands. It was ob- 8. C. refoll'a 
jected, chat the Plaintiff ſhould have ſhewn that he requeſted the De- by Roll, 
lendant to join with him in the Surrender, for it was not a ſingle Act to that the De- 
be done by the Defendant alone, but he was to join in the Act with an- * 
other, and Roll Ch. J. held accordingly ; and Judgment againſt the youu ne 
Plaintifl. Sty. 107, Trin. 24 Car. B. R. Freebern v. Purchaſe, did not al= 
ee 1 | lege that he 
gave Notice to the Defendant that he was ready to join with him. 


28. On an Action brought on a Charter- party, Hale Ch. J. ſaid, that 
hon a Penalty you need not make a Demand, as in Caſe of a Nomine Pæ- 
; As if I bind myſelf to pay 20 I. on ſuch a Day, and in Default 
thereof to pay 40 1. the 40 1. muſt be paid without any Demand. Mod. 
6. pl. 52, Mich. 22 Car. 2. B. R. Bradeat v. Tower.  _ * 

| 29. 
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. Condition. 
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Skin. 42. pl. 29. Covenant by Baron and Feme to make Aſſurance on Requeſt wp 2 
re 7 Nears, The Feme dies within 7 Years, no Requsſt being made, and th 2720s 
ſhe was a- Heir of the Feme { whoſe the Eſtate was) was an latanc ; Per Cur. t. 4 5 
bove Age Covenant is not broke, for it Was the Plaintiff's Fault not to demand 0 11. 
at her Death Aſſurance in the Life of the Wife, it appearing by the Verdict that ſh - 1 
Peel Was of Age before ſhe died, and ſo the Breach not well aſſigned, 2 þ wm 
| : 196. Paſch. 32 Car. 2. B. R. Nath v. Afton, _ 5 = | 
This was on 30. Where the Condition of a Bond is 7o pay ſuch Sums as ſhall ltc 8 
A e die for ſuch and ſuch Things, no Demand is neceſſary, the Money be. "Af 


he1vt 
b£ vt 
take! 
be h. 
4nd ( 
Con 
Nes 
have! 
(Cate: 
prog 


ly b 
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ciety of coming due being as a Sum in Groſs; Per Holt Ch. J. Ld. Raym, Rey 
Gray's Inn $96. Trin. 12 W. 3. Levins v. Randolph, 1 
bya Mem- ep 

ber for Payment of Commons and other Dues to the Houſe, 


31. Iſter pleading Ceneral Performance, the Defendant is eftopp'd t 5 
that there w2s no Demand; Per Gould. J. to which Holt Ch. J. agre, 
Ld. Raym. Rep. 596. Trin. 12 W. 3. in Caſe of Levins v. Randolph. 

32. Where the Thing in its Nature requires a Demand, a Bond for dim 
thereof is not forfeited till Demand; and in that Caſe the Deiendanc my 
take Advantage of the Want of Demand by pleading that he was 4 
ways, and ſtill is, ready to pay it; for it he plead Pertormance general. 
Iy, and Plaintiff aſſigus a Breach in his Replication, the Dejendun al 
nor rejoin and allege Want of Demand, tor that would be a Departure; 
Per Gould J. quod Holt conceſlit. 12 Mod. 414. Trin. 12 W. z. Levin 
v. Randall. 


| PECAN} 


2 A * 


dee Noce (A. d) What Thing will excuſe the Periormance of ths 
0 5 
In what Cafes he who is to have the Benefit ought to 


do the firſt Act, ſcilicet, by giving Notice. 
[And who mult do the firſt Act, pl. 29. &c.] 


S. P. where I. | & a Man in Conſideration that J. S. will deliver a Horſe to 4 
e e | tranger, promiſes to pay to J. S. 51. cum inde requiſitus ect. 


aeration J. S. need not give Notice tu him of the Delivery of the Horſe, but 
of a Horſe he OUght to take Motice thereof at his Peril; for he ought to pay it 
glven to upon Requeſt. B. 5 Jac. B. N. between ? omf rett and Shadd, 1 
tlie Defend- Felverton. | ES. | | 5 N 


ant, he pro- . | | VUE ä | 

miſed bo oy the Plaintift 20 l. on his Return from London to G. and alleged the Time of his Return, 
but becauſe no Notice was alleged to be given of his Return, ir was adjudged that the Action was not 
| maintainable. Arg. Roll Rep. 314. cites Mich. 6. Jac. Mouſe v. Gardiner. 


Roll Rep. 2. Ik the Condition of an Obligation be to pay 191. to the Obligee 
355; pl. 7- at the Day ot the Marriage of the Obligee, the Dbligee is not bound 
S. P. does til give Notice to the Obligor betore his Marriage at what Day be 
not appear. will be marr ted, but the Dbligor ought to take J2atice thereof at his 
ee. Pertl, in as much as he hath taken upon him to pay it ar the Ou. 
Rp 6. Py Reports, 14 Ja. between Beresford and Goodrouje 5 per ODodilbge 
accordingly, on ann, adjudged, tor this becomes a Oebt by rhe War: 
and upon QBs | 


View of Pre- | ne ne ; | | | 95 . 
cedents Judgment was Wren for the Plaintiff by the Aſſent of the Court. —Cro. J. 404. pl. 3. Be. 
risford v. Woodrott, S. C. and Exception being taken, becauſe the Notice was not given, it was over raled 
by rea ſon of a Precedent ſhewn of a Judgment in 8. R. Trin. 44 Eliz. * 4,o0ges v. Marler, and 
- adjudg'd for the Plaintiff, and aftirm'd in Error; and ſo it was in the principal Caſe ——3 Built 3, 
: ; : 1erislor 


— 
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tueen the Parties ti enſelves, there Notice is to be given of this to the Party, who 1s to make the l 


O94 > & N 2 Pe Pn * 


Condition. g „„ 


——— — 
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-fard 5. Vooderiſh, S. C. adjudg'd and affirm'd in Cam. Scacc. Hutt. So. Paſch. 2 Car. Crane 
adjudg'd accordingly by 3 Juſtices, but Crooke J. ſcem'd to be of a contrary Opi- 
See Actions (A. a. 5) pl. 8. S. C.——See 


© (req 200» 8 = . ] 
dion. —= Cro. C. 5+ pl. 8. S. C. adjudg'd accordingly. 
ata C. d) . 2. = | 
*. Lol Nep. 434. cites Hodges v. Wanley, S. C. & S. P. as Trin. 14 Eliz. —— 3 Bulſt. 236. 
16s S. C. as adjudg'd Trin. 44 Ez. — Yelv. 168. cites 8. C. LE 


, [So] tf a Man promiſes to J. S. in Conſideration that he will SA 
gart y A. W. his Coutin, to pay Io I. co him at the Day of his Par⸗ Fol. 462. 
nage; J. S. need not give J2otice to him who made the JIronule Non Rep” 
deore he marries with A. W. at what Oay be will marry yer, but 454 in 8 C. 
ic ought to tale Motice thereot ar his eri, in as much as he hary ces Lan. 
daten upon himlelt to pay it at the Oay, though the Marctage is to 3 
he had by J. S. hinnelk. My Reports 14 Ja. between * scresford's, p see 
ard Gocdrouſe, ADJUDIED ; tor it becomes a Debt by the Marriage, Tir. Ac 


| Contra, T. 4 Jac. B. R. between + # /celer aud Street, àbjudged. e Pl. 


Nees there f Velv. 122. 8 C. cited in the Caſe of Iſh v. Doughty, That Notice ought to 
tire been given; but that Caſe was afterwards denied per tot. Cur, Yelv, 108. Mich. 7. Jac. B. R. n 
Cite of Brenley vV Ted, where it was he d, that Notice was not neceflary, and that its being by 
Frog I as strong > it it was by Bond; and Judgment for the Plaintitt,——--Cro. J. 228. pl. 4. Brad- 
lp v. Toder, S C. adjudged tor the Planet, — Noy 135 Brumley v. Todd 8. C. adjudged. 
z hufſt 329, 327. Hill, 1 Car. B. K. Altrey v. Blackamore, ad,udged accordingly per tor. 
(Cur And ibid. Hi:.cham Serjeant informed the Court, that he had the ſame Day moved the Court 
of CB, in the like Cale, and that it was adjudged there per tor. Cur. clearly that no Notice was to be 
wen Lat. 97. Altriglt v. Blackmore, &. C. but 1 do not oblerye any Opinion of the Court. 


4. So à Fortiori, if a Pan pramiſes to pay 101. to J. S. at the bee pl 2. & 
Day of the Marriage of W. N. For there the Marriage is not to be . (Bd) 
had by him to whom the Promi is made. My Reports, 14 Ja. 5. 5 8. P. 
per Curiam. 5 5 ” 
5. If J. S. ſues an Action againit J. D. and J. N. comes to J. S. * 8. C. cited 
and promiſes him, that it he will ſurceaſe his Suit agalnſt J. D. that Fe good 
he himſel f will pay him all che Charges &c, of the ſald Suit, when he, R. 4 me 
8 5 ; N | | - 2 Reaſon. Roll 
{ulicer, J. S. comes into Somerſerthire. If J. S. {urceaſes his 314. Arg. 
St, and after comes into Somcrletchire, J. N. is bound to per⸗— ce 
rm his Pramiſe, without any Norice given of rhe coming of J. S, Ce Pl. 6. 
uta Somierletſhire, becauſe this was a Outy by his coming there. 1, 
By Reports, 13 Jac. R:chorg/on's Caſe, ddjudged. Vide Hobart 8 68 pi 74. 
Reports 93. between j| Richards and arviniell, it ſecms this was the s. C. Hul. 
(ame Cale, but there the Option 15 contra. eee 
arreſt of ſudgment, that the Plaintiff ſhould have given Notice of his firſt coming into Somerſet- 
fire, cau'e it lay beft in his own Notice, and alſo becauſe the Defendant undertook not the Payment 
„aa, but by Aſtmpiit enhy; and to this Opinion W arburton agreed. — Brown. 10, 11. S. C. and 
"gh be Eid not allege that he gave Notice of his coming, yet Judgment was given for him. 
att. 44. ich. 8 fac. Gabir v. Molſe, where the Promiſe was ro pay Money on the 
Pamnit's coming from London; Y clyerion |. heid, that Notice ouphr to have been given by the 
plaintif of che Time of his Return, and took this Diverſity, When it reſts po a Matter to be done be- 
Pay- 
ment upon an Act to be done by tlie other co whom the Payment is to be made, otherwiſe where it is 
te be dene by a Stranger, tor there he hath allumed upon himſelt to rake Notice, and o there at his Peril 
le ought lo to do, and fo it hath been formerly adjudged upon this Ditterence, and ſo in this Caſe the 
Act to be done before Payment of the Money being to be done by the Party himſelf, to whom the 
Money is y Promite c be pad, he is himſelf to give Notice of the Time of the Performance of this 
Act by him to the Party that is to pay the Money, before he is to pay the ſame; and there being no 
Notice of this laid in the Declaration, as the ſame ought to have been, tor this Cauſe the Declaration 
I not good, and this is « good Error; and conicquently the Judgment for this Cauſe is erroneous and 
tobe reverted, Tora Curia clear of Opinion, that this is a good Error, for that Notice ought to have 
been given of the Time of his Return from London, and this ought to have been laid in the Declara- 
non; and lo for this Oni on the Declaration is not good, and the N for this Cauſe erroneous, 
and for this Error Jut;zncnt & as reverſed by the Kule of the whole Court. ——vce Freem. Rep. 
254 pl. 270. 8. P. by Bajdw yn. f 5 | | | 


6. Tf g. favs ta B. that ir he will ſell certain great Cattle to C. 


fr ſuch Sum as ill be agreed between them, it C. does not pay him 
tie Sum accorving to the Agreement, he himſelt will Pay it; 85 a 
1 5 2 os 


+ 


4 i 1 POR” 1 2 1 A 


ad _ 1 of 


270 Condition. 
B. ſells the Cattle to C. for 201. to be paid at a Day to con: 
and C. does not pay the 20 l. at the Day ; A. 1s bound to pay if 4 
his Heri, without any Notice given to him by B. tor how much be 
ſells them, or what Time, becauſe he hath taken upon himſelk to 
Lingham, udjuvged, this Matter being moved in Arreſt of Judy: 


Roll Rep. 7. If A. ſells Lands to B. by the Name of 20 Acres, according tg 
5 oy 45 25. the Rate of 2001. for every Acre, ànd it is agreed between the ar; 
_ January 


Gas S. C. ties that the Land ſhall be meaſured by J. S. before the 11 of 
bur not ex- next enſuing, and A. covenants to repay according to that Rate for e. 
actiy S. P. very Acre betore the 11t of May after, if there be not 20 Acres Upon 
bid the Mealure; if J. S. meaſures it, and it is found there is not 20 


. ke 1 Acres, A. ought to repay it betote May at his Peril, without any No. 
Cole, Dode. tice given how many Acres it wants of 20, for he hath taken upon 


rige, and hinfſelf to perform it at his Peril. My Reports, 13 Jac, betwer 
Haughton, Goates and Sir Baptiſt Hixt, per Curiam. Fob: 5 : 


no Notice | 
necd be given, becauſe he is privy to the Covenant, and for this Point Judgment was given for the 
Plaintift. Godb. 197. pl. 284. S. C. but S. P. does not appear. — Cro. J. 300. pi 4. S. Cry. 
led, that being privy to the Covenant, he ought to take Notice as well as the Plaintiff; and in Point 
of Covenant Notice is not to be given fo ſtrictly as it is upon an Obligation, which is in Point of For. 
fei ure; And afterwards, notwithſtanding the Exceptions, judgment was aihrmed — 4 Le. 23. 
pl. 404. S. C. but S. P. does not appear. — Jenk 337. pl. 83. S. C. & S. P. adjudg'd and affirmedin 
Error. - See (C. d) pl. J. 8. S. C. — 8, P. where the Covenant was, that if upon meaiuriny n 
did not amount to ſo many Acres of Wood, he would make it up ſh out of the Woods adjoining, The 
Woods did not hold Meaſure. The Court held Notice not necelt::y, becan'e the Detendant had tu. 
ken upon himſelf by Covenant to make it up, and he might mealure ic as well as the Plaintith, Freem, 
Rep. 254 pl. 270. Paſch. 1678. Clarke v. Child. 


8. So in this Caſe, if by the Agreement no certain Perſons had 
been appointed ro meaſure it, bur that it thould be meaſured by one e- 
lected by one of the Parties, and by another elected by the other, 
if the Vendee elects |. S and gives Notice thereof to the other, and el 
a certain Tune to meaſtire it, and J. S. docs ic at the Day, and none 
comes tor the other to join with him, yet he dught ta take Motice at 
his Peril, how many Acres it wants of 20, otherwile an Action of 

Covenant lies; for now, by the Patter ſubſequent, and the Oe 
fault of the Vendor, it is as much as if J. S. had been appointed 
at the Beginning to have mealured it. By Reports, 13 Jac. bt 
tween Goats and Sir Baptiſt Hixt, udjudged. | 
Firzh. Ar- 9. Ik the Condition of an Obligation be to account before fuch 
1 Auditors as the Obligee will athgn, und the Obligee athgns Auditor, 
5 C. he ought to give Notice thereof to the Ovltzor, other wie he 1s not 
Br. Aren bound to account. 8 Ed. 4. I. b. per jf airtar. | | | 
8 Br. Notice, pl. 18. cites S. C. — S. C. cited 8 Rep 92. b. ad finem, per Cur. and 
called a ſudden Opinion, and ſays it was held per Cur. in 18 E. 4. fol. [13] a. & 24. a. that the Plea was 
inſufficient, becauſe he had bound himſelf to it, and taken upon himſelf to take Notice at his Peril, and 
there Brian, Vavaſor, and Catesby J. agreed, that in the ſaid Caſe of Arbitrement the Obligor ought 


to take Notice at his Peril, and ſo they ſaid it was adjudg'd in the fame King's Time in B. K. and in 
Frances's Caſe the Court ſaid, that ſo the Law is without Queſtion. 8 


10. If Jam bound to OI. ſuch Perſons. as the Obligee ſhall name, 


Wo. ought to give Notice of thoſe which he names, otherwiſe Jam 


DT not bound to infeoft them. 8 Ed. 4. Arvitrement, 15. per Billing. 
11. Ik the Condition be to ſeal ſuch Obligation as an Eferow as the 
Obligee ſhall Write, he is not bound to ſeal it without Notice ol the 
Etcctow written. | ** 

A Nan is 12. If the Condition of an Obligation be, That if che Obligee re- 
bound te pay turns from beyond the Seas before the 22d of April next, then it the O- 
| _—_— 5 = bligor pays unto him at Eaſter following fool. the Obligation hail be 
4 returns void. Ik the Obligee returns within che Time, he ts not ao” 


returns 


Lale 


reren „ 


— —— 


wth. 


. 


Condition. 271 


be Motice therea? to the Obligor ; but he oughr to take Notice . Rome, 
"rot at his Heril, for he hath bound himielt to this Jnconventence, engere 


21. — 1 a ; ö ve notice 
Mich. 37, 38. Elz. B. R. between Kue and Dautry, Pee Curiam. | 85 his Re- 

5 . | g 5 PE ns | turn before 
that he Can have an Action upon this Obligation, for he may land at Newcaſtle or Plymouth, where 
0 jute nd ment the Obligor cannot kn:w ævhether he be returned or not; per Doderidge J. and this was 


{ 


eee by the Ch. J. and Jones. Poph. 164. Paſch. 2 Car. B. R. in Caſe of Hodges v. Moore. 


13. Ik the Condition ot an Obligation be to pay 20 1. within 10 Days Cro. J. 137 


after |. S. hath rode five Times in ſir Days from London ta ork, pl. 14. Nor- 


and from Bork to London ; he ought to rake Notice of the voing „Por 
tereof at his Herti, becauſe it is to be dane by a Stranger. Mich, S. C. After 
+ Jt. B. K. between Herby and Pope, Vubitatur. © Verditic 

| s moved, 


that this Bill obligatory is not payable but at 10 Days after Notice of his going and returning, and that 
licer ſz pius requiſitus would not ſerve Popham fall the Bar was not good; Er adjornatur,— [bid, 
270. pl. 10 S. C. and Tanfield held, that as this Caſe is there needed no Notice, becauſe the Act is to 
ke done by a Stranger, and his Time of Return lies as <zell inthe Notice of the Obligor as the Obligee; where- 
fre the Obligor is at his Peril to rake Notice thereof; but the other Juſtices doubted thereof, and 
judgment was given upon another Point. — dee (D. d) pl. 2. and the Note there. | 


14. [So] tf the Condition of an Obligation be to pay 20 1. to B. the See pl. 3. & 
Obligee, within one Year after B. ſhall marry C. In this Cale he ts the'Notes 
tiny ta pay it to B. within one Pear after the Yarriage, without 8 (p 4) 
u Notice given of the Marriage by B. for he hath taken upon hüm⸗ pl 5.and the 
k to pay it within a Pear; and he may take Notice of the Par- Notes there, 
nage oe C. who ts a Stranger ta the Condition. Trin. 1651. be- 
tiaren Shepherd and Fries; and in another Action between Shepherd and 
Lack, adjudged upon Oemurrer, ED 5 | - 

15. But] If A. ſells to B. certain Meys of Barley, or other Things, Roll Rep. 
and B. aflumes to pay for every Wey as much as he ſells g Mey tor to 1 8 pl. 2. 
ay other Man, ik he after ſells to others Certain Meys tor a certain Sum, ade” e 


he Call nat have an Action upon the Cale again B. upon his Pro- gat the 


ine, till he hath given hun Motice for how much he told the Wey Flint — 


to others ; for B. ts not bound to pay it till Notice, becauſe it is % 18. 
untektain, and not known to him, and here he aſſumes in general, f7 7-690 
aid not in particular, ſcłlicet, to pay ſo much as J. O. ſhall pay for s. @ ad. 
Pep, and ſo he does not aſſume to take J2otice at his Peril. My judg'd ac- 


Ap orcs, 13 Jac, between * Haule and Hemyng adjudged, = „ 
between + Homes and Tiuiſte, in Camera Scaccarii adjudged Ian. Hen. 
u Mrit of Error, the lame Caſe. Pobart's Reports 70. ming, S. C. 


| | RT | adjucg'd per 
tor, Cur, clearly for the Defendant. I Hob. 51. pl. 57. Holmes v. Twiſt, S. C. which 
vas, that El. ſold to J. a Ton of Wood, [ Woad] to be paid for in 6 Months, after the Rate that he 
ſhou'd fell the reſt, and alleged, that he ſold a Ton to C. at the Rate of 231 a Ton; and adjudged 
n B. K. for the Plaintiff, bur reverſed in Cam, Scacc. for want of alleging Notice to the Defendant 
the dale and Price, being a Thing of his private Knowledge ; and Hobart ſays, that ſome Judges of 
VR, allowed of the ſudgment. — enk. 294. pl. 43. S. C. adjudged by the Judges of both 
Benches. S C. cited per Cur. Cro. J. 432 in pl. 12. - Koll Rep. 285 pl. 2. S. C. cited 
iig——S. C. cited Arg. 3 Eulſt. 86. — Jenk. 311. pl. 92. S. C. | | 


16, But if he had aſſumed to pay as much fr every Mey as he fold S P. per 
ey tor to J. S. If J. S. after bought a ey for a certain Sum, g ©70- J 1 
he aixht to take Motice thereof at his Peril, without any Notice 1 7 
INN, otherwiſe he hath broke His JPromite, Mich. 15 Jac. B. B. jac B. R. 

Tween Pollinctra and Lingham, per Curtam. = in Henning's 

17. Ik A. is indebted to B. by Obligation in 60 J. for the Pay ment Cate, obiter. 
ct zo J. and thereupon, in Conſideration that B. will mutuo dare to C. 

a 8ttanger upon Requeſt, ſo much as will make it 100 l. and will ac- 

(pt C and D to be bound to B. for the Pay ment of the 1001. and will 

deln er up the ſaid Obligation of Gol. A, aſſumes to B. that the ſaid 

les l. wich Iutereſt, mall be paid as certainly gs any Monep in 7 = . 
| 8 | and. 
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Condition. 
land. In an Sction upon the Cale by B. he 15 not bound tow 
more, but that he lent the 701. to make the zo l. c 19 8 

without averring that he gave J2otice tyereor to 4. for the Res 

8 Trin. 22 Car, B. K. adjudged. Intratur ID, 22 Gr 
. 15 If A. covenants with B. to make ſuch Aſſurance to him of the . 
e nor of D. as the Counſel of B. ſhall deviſe before ſuch a Davy, and at 
205. in pl. the Countel deviſes an Allurance, B. gught to give Notice there 
141,——5ce tg J. otherwile he is not bound ta periorm it. Palch. 42 En 
(ben kl. 10. B. R. per Gauvy, 8 — . OM 


and tlie 
Notes there. 


— 


e Iv. But if A. covenants to make ſuch Aſſurance as the Counſel of) 
Fol. 264 himſelf ſhall deviſe, then it his Countel deviſes, he ougit to pern 
r. dy — it without Notice given by B. Palch. 42 Eltz. P. A. per Gap, MY ,* 


- Shu'rle= 5 | FCC 
worth. Le. 105. in pl. 141.—— See (P. a) pl. 10. and the Notes there. tens 


Cro.C.132. 20, Ik in an Action upon the Cate upon a Promiſe the pam Ml an 
8 gu tilt veclares, that the Oetendant Promileo co pay ſo much lor hi; Pate tix 
Hill. S C. fage over certain Locks ina River made by the Plaintiff in his On 551 
the Plain- Soil, as the Lord of Mancheſter thereatter thould appoint to be paid iy 190 
1 re Paſſage _ 8 0 A and aUege, tat the we ot Maicheter the 
be un matter appointed fo much in certain to be paid gc. and tha eglieg a 
be £590 2" en the Defendant luch a Day to pay it, this 1s a 300d Det 10 
1.4. Min- Without alleging that he gave any Jotice to the Oetendant of the ftal 
cheſterb Or- Appointment of the Sum made by the Lord Manchetter, becauſe te 
der, yet bs $2(aintilf is as great a Stranger thereto as the Defendant, amr Ml 


he required DOCS not lie more in his Conuiance than in the Conulance of the 
the Sum ac- Dekendant, thts being to be appointed by a Stranger, Mich. 4 Car, 


cording to B. N. between tf Fackſon aud Thornell. : 
the ſaid Or- 5 5 N | . | tor 
der, which is an implied Notice; whereupon it was adjudged for the Plaintiff Niſi. en 


Cro. E. $34, 21. Ik A. bargains with B. for certain Land for 100 1. in this Mar fol 
pl. 5- Ealt v. ex, ſcilicer, he gives him 20 1. pretently, and ſays further, i ts 0 
good, «© likes the Land and Aſſurance, that chen chis 20 J. thall be in Part of 10 
and held that Payment ot the 100 J. but if he does not like ft, that then he jþull bit 
he ought to have back his Money Beau and after he diſlikes the Bargain, he | 
ber gg nv may have an Action of Oebt for the 20 l. before any Notice gibento W 90 


like, becauſe B. Ok his Olllike, for he ought to take Motice thercot at his Perl. 4 


| ” N | Trin. 43 E liz. B. R. between Thoroushgued and Eaſte nd jUdged. b 
| th by his expreſs Promiſe. | 5 | | + 
Roll Rep. 22, If Man aſſumes to J. S. to deliver to him apud Barton-H:- * 
2G Plat. ven on Ship-board 20 Quarters of Barley, although J. S. ought to 
S. C. and 3 Ship the ve the Barl „ 5 
judgment bring a Ship there to receive the Barley, yer he need nor give Notic | 


ing this and judged. 


Exceptions. — 3 Bulſt. 152, 153. S. C. and Judgment affirmed.— Jenk. 324. pl. 39. S. C. fer 
23. Ik A. aſſumes to B. in Conſideration that B. will deliver to D, hc 
certain VV ood to the Uſe of A. that he will pay ſo much tc. tor evo B. 


Load to B. upon Kequeſt; In an Action upon the Cale, if he allegts C 
that he delivered fo much xc. to O. to che Nie of 4. and that he aue 
required A. to pay lo nuch for every Load ac, this 1s good, withoul 
_ alicging any Notice given to A. when he delivered the ond on | 


att: 
Pat 


— 
„ 8 n A 


— 
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. 


aſe to D. for he ought to take Notice thereof at his Perl, though 


the Cie ot the Dcitvery is uncertain. 10. 9 Car, B. R. between 

Jewel end Lam he, per CUriam adjudgcd. 0 

24 Ika Condition of an Obligation be to perform an Award, and Roll Tit. 
the Arbitrator awards, that one thall make a general Releaſe of all * pl. 7. 
Things till the Late of the Obligation, it 1s not an Excuie ca him to 8. 5. = 
ſay, that he was at ail Times ready to make fuch general Beleaſe, nor appear. 
hit the other never requeſted him to do tt. Mich. 14 Car. B. N. —8. P. 
betucen Rely and Hillman adjudged upon Oemurrer. Intratur den. 
Mich. 13 Car. Rot. 187. 8 een 
pe 8 Tit. Arbitrement (F. a) (G. a) G9 mY 


25. After a Marriage by C. with D. the Daughter of A. B. the Father All. 1. Ba- 


of C. in Conſideration that A. will give 50 l. to C. tor the better Main- held v Col- 


renance of C. and D. and at the Requeſt of B. B. promiſes A. to pay but Ba 2 


1:01. to D the Dauſchter of A. it the ſurvives C. her Muigband. In folution 


an Action upon the Tale by the Adminifirator of A. againſt B. after there was 


tie OLarh of C. it is a good Oeclaratian to aver, that A. paid the that there 
5-1. ro C. in his Lite, aid yet the Ockendant B. did not pay the N05 oe 
1501, tl O. who WUrvived C. without averring any Notice given of the Death 
the Payment ot the 5ol. by A. to C. for he hati taken it on ginilelf to of C. the 
yp it at his Peril. Mich. 22 Car. B. B. between Playfield and don. —, 
Card adzudged, this being moved in Arreſt ok Judgment. In⸗ = 


ttatur Trin. 22 Car, Rot. 673. 8. C. but 
5 , | | ns 8 P. d 
not appear. Hardr. 42. Arg. cites S. C. held per Curiam according to All. 1. See AQt- 


os (Zz pl 6. S. C. but not S. P. | 


26. If a Yan promiſes another at another Time, upon Requeſt, * 
to make to him a good and ſutlicient Afſurance of certain Lands tor ſe. * Fol. 465 
cn Years, he ought, upon Kequeſt, to make a Leaſe for the Bears, — 
without any Tender ot a Leaſe by him to whom the Promiſe is made, 
lot he ought to matze a good Leale at his Peril; tor here che Requeſt 
does not reer to the Manner ot the Conveyance to be made, but only 
to the Time when the Leaſe ſhall be made. Trin. 15 Jac. B. N. 
between Rowland and Courtinan adjudged. 1 | 
27. Ilthe Condition of an Obugation be, that whereas the Oblt- Cre I 475, 
got 15 Lefiee for Bears from the Obligee of certain Lands, it he 475; "een 
ercers up the Foſſeſſion ot the Land, at theEnd of the J erm, to the 8 8. 
Leffor, his Heirs or Alligns, upon Requeſt, then the Obligation ſhall vag d for 
le vid ac. and alter the Leſlor aſſigus over his Reverſion, and the te Plaintiff. 
Alſignee at the End of the Term requeſts him to render up che Potiet- 8 
en ta hem, he is bound to do it, wichour any Notice given him char adhudg 4 
te is Alignee, for he bought to take Notice thereof at his Peril, in per tor. 
05 1c as he hath bound himſelf to render it up to the Allignee. G 
Falch. 16 Jac, B. K. between Linghen and Pain ddjudged. ce k. 
| x | gen v. Payn, S. C. adjudged. Des 


28. Iba Man leaſes a Mill for Bears, and the Leſſee covenants to Brownl. 23. 
repair the ill, and the Leilor covenants to find him great Timber for S. C. but 

lt, the Lefice euch to give Notice to the Leſſor, how much will ſfut- rie 

ice tor the Reparation, and not to demand in general Timber for pores — 
Reparattang, or othervnte the Leftor 1s not bound to deliver any. Hob 12. 


un. 12 Jac, B. between Ho/der and Lalo, per Curlam. Bet FA 


does not appear. 


. 
——_ — R 


. 
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G. havi'f; — 7 Je C with C = ratte {15 a 7 
5 Ht a 29. Ik the Condition ot and ligatton be, that if the Obligor, With 


Goode of Ot 49 J. then gc. It is luilictent tor the Orhgee ta make Re quel on 
L. aſfumed Without tendring any Writing td them, for he ought to do it at ie 


wouid enter 
into the Bond to them when required, to ſave them harmleſs if they <vould enter into ſuch a Shop, 4 
take Executicn of the Gocdi there. In Aſſumpſit the Plaintiffs declared that licet ſæpius reguifits 5 
had not entred into Bond. Exception was taken that he did not ſhew by whom the Recueft wit 
made; and likewiſe for that he did not ſnew that he tendred a Bond to them, for that he bei- f 
enter into Bond upon Requeſt, he that would have the Bond onght to make it ready, and ro we 
it &c. ſed non allocatur. And notwithſtanding theſe and other Exceptions, Judgment Was vinen fy 
the Plaintiff, Cro. J. 652, pl 21. Mich. 20 Jac. B. R. Arundel v. Gardiner. 88 
A. covenanted that if B. ſhould pay 60 J. for which C ſtood beund, that then B. ſhould hare ard ox 
4 Grant of the ſaid C of a ioiety of ſuch and ſuch Goods. B. paid the Money, but Exception was 5 
ken becauſe he did net ſhew that he requeſted the Moiety of the Gocds, and tendred a M riting to him to 
ſeal, for that he being the Party who is to have the Benefit thereof ought to make the Tender : and 
for this and other Cauſes a Judgment in C. B. was reverſed. Cro. J. 660. pl. 10. Hill, 20 Jac BR 
Archer v. Dalby.- Palm. 278. S. C. but S. P. does not appear. NS 


__ 8 1. zo. Tf the Plaintiff in an Action upon the Caſe declares, that 
8 1 jn Contideration that he would become bound to the Detendant, by 
P. held 3 . | 1 os 0 
accordingly. Obligation, for the Payment of 111. ar a Day, the Defendant aliunel 
——Ibid. 7 to deliver an Horle to the Plaintiff; and the Plaintiff avers, that hy 
pl. 98. 5. ©. offercd to be bound to the Oefcuvant rc. and did nor fay che Vbu- 
nw. gation was Sealed, aud that he offered ta deliver it ſo Sealed, as he 
Plaintif. — DURHE; This is not good, tor he ought £8 do id of MIS Part. ho. 
pag 11. dart's Reports 25, 105. between A/c and Gerbe. 
but e 
S. P. does not appear. | 


31. Ik A. being a Bailiff of the Porongh-Courr of Meſtminſter, in 
Conſideration oft 10 1. given to him by B. promiſes B. to arrelt J. &. 
at che Suit of B. by Proceſs out of the ſaid Borough- Court. In att Aſtio 
upon rhe Caſe upon this Dromtiſe, it is a good FItca for J. to lay, 
that he was allways ready atter the ſald }2romitle co Arreit J. S. it 
the Suit ot B. ik he had brought to hin any futftictent Warrant to 
do it; but ſays, B. never brought him any Procels out of the lad 

Court to arreſt him; This ts a good jo lea, becauſe it belonged to 
B. to ſue out the Proceſs, for it will be Maintainance in A, ta datt, 
and the Law (where the Words are General) will fo Marchal them, 
that he ought to do it for whom it is moſt proper. Trin. 7 Cat, 
B. N. between Davis and Ridgervay aDJUDED upon a Oemuttel. 
Firzh, Dett. 32. Ik the Condition of the Obligation be, That the great Bell 
pl. 89. cites of Mildenhall ſhall be carried to the Houſe of the Obligor, in W. at 
I 2 the Coſts of the Men of Mildenhall, and there ſhall be weighed, ard 
:" ons. pl. 72. put in the Fire in Præſentia Hominum de Mildenhall, and then the 
cites 9 E. 4. Obligor ſhall thereof make a Tenor, to agree in Tono and Sono to the 
3.5. C. and other Bells of Mildenhall; In this Caſe the Obiigor ougit de 
nein Por weigh and put it in the Fire ; for he ougut to do it to whoſe Orcs 
EY it is pation it properly belongs to do it, which is the Dekendant, o 
not put i ought to make the Bell. 9 Ed. 4. 3. bd. | 
Certain Who | | | 75 
ought to make the Thing, then it ſhall be intended that he who has the beſt Skill in it ſhall fs 
it, to whoſe Occupation it belongs, which is the Bell- Founder, which is the Defendant. And - 
Choke, becauſe it is that it ſhall be weighed in Præſentia Hominum de M. therefore the Men of 
| ſhall not weigh ir. Per Nedham and Pigot, the Defendant is not bound to make the Bel! till it de 
weighed, and the Plaintiff has as good Skill to weigh it 2s the Defendant, and he that ae 
have the Advantage of the Obligation ſhall make it in his own Difpatch ; and Danby J. was 87 
the Defendant, —S& where a Man is bound to a Taylor, that if he brines ; Els of C £1 eb e 
be ſhaped, and that if he makes him a Coat of it, that ther he ſhall pay to him os tere te, * 
lor ſhall ſhape the Cloth, Per Jenney, which Choke, Littleton, and Molle, J. ag ced 1 
| 33. J 
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13. J£ A. binds himerlt ta B. to deliver to B. a certain Quantity AN 
of Hops, well pick d and condition d, and that B. hall have the ol. 436. 
Choice of theſe Hops, out ot 204 Bags of Hops of A. of his own lar. oo 
Crontb. In this Cale B. ovghr to do the firſt Act, ſcilicet, He ii; S. C.the 
ought to require A. to ſhew him to view his 204 Bags, out of which Courtſtrong- 
v jnall have bis Election; for otherways B. cannot make any Elec- ol NEG 
ton without View of the 204 Bags which are in the Cuſtody of A. 1 d whe Fr 
fuel; and A. cannot deliver them before Election. Tr. 14 CAL. At, viz. to 
B. B. between * Brooks and Bouhe, Plaintiffs, and Mood. requeſt A. to 
be, Deienvant, per Clirtam, upon Oemurrer, but Judgment _ = 4 
gaben againſt the JSiaintiff for a Fault in his Occlaratton. Mich. irre 
i; Car, B. R. between the tame Parties, in a new Action 2laintitt ro 
bought upon the ſame Deed, and there upon a Oemurrer, and the waiverbeDe- 
Court of the fame Opinion, but the Demurrer waved by Conſent, p. 
ad Jaue taken. Intratur Tr. 15 Car. Rotul. 434. e 


vo, Which 

they did — In Conſideration of Goods of the Value of 401. delivered by P. to C. the Detendanr C. 
womited to deliver to P. ſo many Pipes of Sack, then h ing in the Cellar of J. F. in London, as ſhould le of 
Jae of the ſaid Goods per pretatum P Querentem eligena' and averred that at Norwich he required the 
Pendant deliberare Vinum predict” to the Plantiff ad eligendum ſo many Pipes us ſhould be of the 
Vine of the ſaid Gods &c. It was admitted that a Requeſt ought to be made, and reſolved that the 
Necueſt was well made; For the Plaintiff muſt make it when he can meer with the Defendant, and 
thereupon the Defendant ought to appoint a regſonalle Time, <chen he will be reach to go with the Plaintiff 
« tle Cellar to make his Election, and that the Requeſt was well as to the Manner, for he has perform'd 
the Agreement directly, which was to deliver them to the Plaintiff to be choſen, and is all one as 
riiring him to perform his Promiſe, which muſt be by ſhewing the Plaintiff the Wine in his 
(char, that he might make his Choice, which muſt be by Taſting the Wine before he need make 
his Election; And upon good Debate, the Plaintiff had his Judgment. Allen. 25. Trin. 25 Car. 
3 R. Parmenter v Creſſey. Sty. 49. S. C. ſays, the Court held that a ſpecial Requeſt ought 
the made to deliver the Wines, becauſe it is upon a Contract, and that afterwards Judgment was 
gen Quod Querens nil capiat Per Billam. : | | | | 


34. Tf a Man covenants to make further Aſſurance at all Time 
and Times, at the Charge ot the Covenantee, And the Covenantee de- 
W nds a Fine after tor further Aſſurance, the Covenantor is not 
beund to ievp tt, ik he does not appoint a certain Day when he will 
habe it lebyed. D. 37 El. B. per Curiam. 8 3 
15. Ik Man promiſes ro make ſuch Aſſurance of ſuch Lands as 966. * 
he harh by Copy to another, betore ſuch a Day as his Counſe! learned pl. 20. S. C. 
ſhall adviie ; Ik he renders an Aſſurance ti him without any Advice of adjudged 
his Counſel, yet he who made the Promiſe is bound to Seal it, o⸗ — 1 6 
theriviſe he hath forfeited the Aſfümpſit. 19. 38 El. B. N. be- he having 
een CI tan and Gibbon ddjudged. N of Counſe] is 
only for the ſtrengthening of his Aſſurance, and if the Plaintiff at his own Peril will inquire of it 
himſelf, the Defendant ought to do it as he requires, and Judgment accordingly.— dee (P. a) 
ſupra, pl. 3 1. Moor v. Roſwell e contra, and the Notes there. | LES 


6. In an Action upon an Aſumpſit, if the Plaintiff declares, 
hat whereas he, at the Requeit of the Detendanr, had delivered to 
the Defendant ſo much old Lay Metal, to be artificially made by the 
Velendant into Pewter Veſſels, capiendo inde Of the Plaintiſf tantum 
quantum lor his Labour he ſhall reaſonably deſerve ; in Conſideratione 
nde the Deſendant after, (cilicet, the ſame Day, aſſumed to deliver 
0 the ſaid Plaintiff, Lay Metal artificially made into Pewter, when 
be ſhould be requeſted; and avers, that although the Defendant 
us requeſted to veliver the ſaid old Lay Metal made into Pewter 
viſits, ver he had not delivered it ac. and the Defendant pleat's | 
Hon Slumpfit, and it is found lor the Plaintiff, Though it is noc 
"red, that he tendered to the Defendant ſo much as he deſerved ſor 
making thereof into Pewter Veſſels, yet the Declaration is good, 
1 this is not a precedent Condition; but the Mords capiendo proinde, 
4 is but to thew rhe Contract between them, upon Which he may 
wt an Iction of Debt, though the Detendant may — DE 


Condition 


Soods till he be paid as much as he delerves, and that he waz tg, 
Dy to dellver it upon Payment thereot, tor thts gugyt to come 
properly ot his Part, in as much as it does nat lie in the Conan 
ok the Plaintiſt How much he deierves, without cheuung thereof jy 
the Oetendant; and alſo it is at the Election of the Or:enoam, g. 
ther to bring his Action for what he delerves, or retain the Goch 
till Papment, and therefore it ought to come of his Hart; and 
here the Oekendant does not rely upon it, but pleads Mon aum. 
D. 1649. between Broc&/esby and Brock/esby ADJUDRED in B. B. in q 
Writ of Error upon fuch a Judgment in Banco, and the Jug; 
ment affirmed accordingly. Intratur Mich. 20 Car. Rot, 7; 
Cro. C. 176. 35. If A. Covenants with B. to turrender a Copyhold, Which he hath 
pl. 33: 1 5 for Life, ro the Uſe of B. who hath the Revertion thereof upon Re. 
| che S. C. queſt made by B. to A. and after B. renders to A. a Letter of Atto. 
but S. P. ney in Writing, by which he gives Power to two Attorneys to ſutren- 
does not der for him, at the next Court of the Manor, to the Uſe of B. and 
ene) P- this Courſe is warrantable by the Cuſtom of the Panor. In ths 
Ivid. 290, Caſe, upon this Tender and Requeſt to Seal, A. ts * not bound 
300. pl. 1. to Seal the Letter of Attorney, nor to tturrender in Court or other: 
od <- — ways; for A. hath taken upon him to {urrezider upon Bequet; b 
that it is at the Election of A. whether he will ſurrender in Court 


— 


276 


Fol. 4% Or by Letter of Attorney, or any other Ways that he may; and | 


[ this Election cannot be taken away by B. ana theretore when B. 
the 3 does not require him to furreaver, but only to Seal a Letter of 
nant being, Attorney, this is a vold Requeſt, and as no Requeſt, and cyerefre 
Sur nere . T%1 is not bound to Seal the Letter ot Attorney, nor to ſurrender 
on Requeſt, in Court, or otherwiſe, upon this Requeit. aſch. 9 Car. B. B. 
4 1 between mes and Walker, Plaintiſts, and Dame Smith, De. 
ke 2 Let fendant, adjudged upon a Oemurrer. Intratur Hill. 6. Car, 
ter of At- Rot. J being of the Counſel tor the Octendant. 
rorney to Sy | 


make a Surrender, and fo the Breach 1s not aſſigned according to the Covenant, and it ought to be n 

expreſs Requeſt to make a Surrender and not an implied one, and judgment accordingly for the De— 

fendant niſt.——To. 218, 219. pl. 8. S. C. bur $ P. does not fully appear, Ibid. 314, 315. pl. i. 

S. C. and 3 Juſtices (abſente the Ch. J.) held that the Requeſt to ſurrender by Letter of Attorney 

is no Requeſt ar all, and therefore the Defendant was not bound to do it ſo or any other Way with a 
new and better Requeſt.— Godb. 445. pl. 513. Trin. 8 Car. S. C. adjornatur. 


Mar. 108. 


38. If A. and B. aſſume one to the other to perform the Award of 

. J. who awards that A. thall pay to B. 8 J. 8s. or 31. and all Colts 
Car. C. B. that B. expoſuifler in & circa Proſecutionem cujuſdam Placiti Tran 
Dewel v. greſſionis inter ipſos A. & B. pendent' prout per Notam Attornati pre- 


Maſon, S8 P. dict' B. apparrerent, ad Libitum ipſius A. In this Caſe, B. Is not 
a ey bound to tender a Note of his Attorney to A. of the Coſts that he 

{d 24jorna- hath expended in it, without Requeſt made by A. to do it, vecaule 
tur, becauſe A. Hath Election to pay one or the other, icilicet, the 8 l. which 1s 
Reeve J. Certain, or the 31. and Coſts of Suit, which are uncertam; and 
besen B. does not know whetber he will pay the one or the other, and 
Be — therefore A. ought to do the firſt Ast, ſcilicet, to pay the 81. or fe- 
Ibid. 156. queſt B. to give him a Note from his Attorney of the Coſts, and if B. 
pl. 225. 8. C. kekuſes to deliver it, A, is exculed. Dill. 17 Car. B. betweei 


eee Cur Pollen and Kingeſmeal àdjudged per totam Curiam, this bell 
tha he moved in Arreſt of Judgment ; But tome of che Judges Fave 70 
Plaintiff ther Realon, ſcilicet, becauſe they conceived that the Attorney o 
ought to ought by this Award to give the Note, and he is a Stranger, ul 


_ have Naß- therefore it need nat be ſhewed before Requeſt made. Intratut 
that upon | Mill. 16 Car. B. Not. 1483. | 
theſe Dif- | | | 


ferences, firſt rohere the Defendant is to de a_ſingle Act only, and where he hath Eledin d 2 Vi, 
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% 2dly- The 2d Ditterence {food upon this, that no Notice is to be given, or Tender made of a 
Thing which dies not in the Power or proper Conuſance of the Plaintiff, ſo as the Difference ſtands 
chere it is a Jung eohich lies in the Contiſance of the Plaintiff and ubere zot, and therefore where the 
Award was that the Defendant ſhould pay to the Plaintiff $1, or 31. and Coſts of Suit, as ſhould ap- 
ear by a Note under rhe Attorney's Hand of the Plaintiff, it was reſolved in that Caſe, that altho* 
he Attorvey be in ſome reſpect as a Servant to his Maſter, yer to this Purpoſe. he is a meer Stranger, 
and therefore the Plaintiff was not bound to make any Tender of that Note, but the Defendant ought 
o have gone to the Plaintiff's Attorney, and required a Note of him of the Coſts of Suit, ſo as he 
might have made his Election; but they all agreed that where it is a Thing which lies in the Know- 
ledge of the Plaintiff, that. there he ought to have made a Tender or given Notice, but in this Caſe 
i lleth not in the Krowledge of the Plaintiff, and he cannot compel the Attorney to make it, where- 
fore it was relolved that the Plaintiff ſhould have judgment. P | | 


39. Ik A. be bound in an Obligation to C. of which the Condition s. C cited 


| | | It Mod. 230. 
is, that A. thall pay to B. all ſuch Money, as by a true and juſtifiable 5, 3 
ol under the Hand of the Attorney ot B. ſhall appear before diſ- wg — 


burſed by B. or his Attorney, or any of them, or by any ot their B. R. in Cafe 
Means or Appointment upon ſuch a Day, in ſuch a certain Sum, be- of Pitman 


tuen kt. Jn an Action upon this Obligation, it B. aligns tor a 9: Woddle. 
Breach, that 24% by a true and juſtifiable Bill under the Hand of J. & 


which was 


S. the Attorney of B. appeared betore to be disburfed, which A. did Debt upon 
not pay, this is a good Breach, wichour alleging that A. had No- a Bond con- 


tice thereol, or that the Bill ot the Attorney was ſhewed to him, ànd _— ” 
though it was expreſly alleged by A. that no ſuch Bill was tendred > ola 


to him, by which it appeared what Sum was disbiirſed ; becauſe ja! appear 
the attorney was a Stranger, Of which A. ought to take J2otice at * “e de t 
js Peril. Dill. 15 Car. B. Rot. 432. between Vewel! and Milnot, '%* Plaintiff's 


Attorney in 
adjudged upon Demurrer. proflcuting 
| —_- the Defen- 
dnt, at the Plaintiff's Suit; the Defendant pleaded, that it did not appear what was due to the At- 
torney &c. the Plaintiff replied, that 91. was due, of which the Defendant had Notice, but did not 
jay ft; the Defendant ee that it did not appear what was due &c. and traverſed the Notice; 
ind upon Demurrer the Plaintiff had Judgment, becauſe the Attorney was a Stranger to the Action, 
nd the Defendant ought to take Notice at his Peril, what was due to the Attorney; tis true where 
whe falls under the Cognizance of the Plaintiff himſelf, be ought in ſuch Caſe to give the De- 
ant Notice. | | | LA | Ns 


40. In Caſe of an Obligation, where the ſubjefF Matter of the Notice is 
ſcret, and Ex Parte the Plantiſf, Notice is neceſſary. Jenk. 311. pl. 92. 
41. Covenant. The Caſe was, A. covenanted with B. to make ſuch 
Aſſurance as his Counſel ſkould adviſe ; the Court held clearly that B. 
mult give Notice of the Aſſurance, tor otherwiſe A. does not know his 
Counſel, or their Advice. Cro. E. 9. pl. 1. Mich. 24 and 25 Eliz. C. B. 
Bennet's Caſe. : . e 5 F 
42. In Debt on Bond to perform Covenants, whereof one was to aſſure Cro E. 519. 
to the Obligee and his Wife, Lands before ſuch a Day, at the Cofts of the onthe yu 
V:lizee 3 but no Requeſt ot any Part was mentioned in the Covenant; Ad- nard. S. C. 
judged the Obligor having Election what Manner of Affurance he adjudged.— 
would make, ought firſt to give the Obligee Notice, that he would Ov: 157. 


make ſuch a particular Aſſurance, and then the Obligee is to ſupply A Fol 


the Coſts. Mo. 454. pl. 622. Trin. 38 Eliz. Hollins v. Connard. be Adjudged; 
| | | but Walmſ- 
7 faid that the Charges ought to precede the Aſſurance, but he ſhould firſt declare what Manner 
= Aſſurance ſhould be made; and Beaumond of the ſame Opinion. Mo. 457. pl. 631. S. C. 
udged for the Plaintiff; but it was held by the whole Court, that if the Aſſurance had been ex- 
Preſv'd in the Covenant, viz. that he ſhould levy a Fine, or make a Feoffment, at the Coſts of the 
Lovenantee before ſuch a Day, there the Covenantee ought to tender the Coſts.— 5 Rep. 22. b. 
alling's Caſe, S. C. adjudged; end it was ſaid that it was all one when the Covenant was gencral, 
go when it was particular; As if it was to make a Feoftment, the Covenantor ought to do the firlt 
£0, viz. to ſhew what Manner of Feoffment he would make, whether by Indenture or Deed Poll 
K,— D 371, a pl. 1. Marg. cites Mich. 38 & 39. Eliz. C B. the S. P. S. C. cited by An- 
Gerſon, as adjudged 35 & 36 Eliz. And. 300. pl 309. in Caſe of Frar k v. Foſter, in which Caſe 
vas ag: ced accordingly, Trin, 34 Elit. and ſeme inclined that the Covenantor onght — give 
4 — 3 — — 8 — — Niete 

4B 


appear. 
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Notice alſo of the Coſts aud Charges which onght to be paid or rendred before the Sea! 


7 - . inte 25 
livery thereof, or other Thing done by the Defendant.— S, C. of Frank v. Fotter 3 Ve. 
judged accordingly, which Glanvill affirmed, he being of Counſel therein, Cro E. 51 - vl FR W 


3 t. 43. Covenant . to aſſure ſuch Cœpyhel Land to the Plointiſ, if he 
Muſh. & Married with his Daughter, and alleged that be rite & len ,c 
C. but S. P. Poliſe the Daughter ot the Defendant; it is ſuſficient tor the Paint 
does not ap- to allege, Licet ſæpius requiſitus, without giving Notice of the M 


al- 


pear. krilage, lor he at his Peril ought to take Notice thereof; Judgment ty 
the Plaintiff, Cro. J. 102. pl. 35, Mich. 3 Jac. B. R. Fletcher: 


Pinſet. „ | 
S. C. cited 44. In Caſe the Plaintiff declared, that ere being a Difference jy. 


2 Sid. 115. fcoeen him and the Defendand, concerning how much Rent he ought to pay; 
| J 


the Defendant promiſed, that if F. S. would jay that the Rent reſerveſ 1; 
6 J. then he would pay double that Sum, and that the ſaid J. S. did afiry 
the Rent to be 61, After Verdict, upon Non Aſſumpfit, it was mord i 
arreſt of Judgment, becauſe the Plaintitf did not allege that he had oj: 
Nitice ts the Defendaut, but only that J. S. did affirm that the Reut te. 
ſerved was 61. but adjudged tor the Plainritt ; for the Deſendant is 0 
take Notice of What J. S. thould affirm, and 1o the Declaration good 
without alleging any Notice given. 2 Bulſt. 143. Mich, 11 fue 
Child v. Horden. | „„ 
45. A. at Þ's Requeſt, demiſed a Houſe to J. for a Year, rendring 
50s. Quarterly, and B. promiſed, that i, F. did not pay th: Rent l. 
world ; Notice need not be given of the Non-payment, but B. ar his 
Peril, muſt take Notice of the Non- payment, and pay the Rent; tor 


otherwiſe the Promiſe is broken; and fo a Judgment in B. R. was at. | 


firmed in the Exchequer Chamber, Cro, ]. 684. pl. 2. Hill, 21 Jac, 
Brookbank v. Taylor. | | 


0 43. Pl. 2. 46. The Teſtator made a Leaſe of Lands for Years, rendring Rent, and 


* deviſed the Reverjion to T. in Fee, and by his Will declared, that his Inte. 
brooke. S. C. tion was, his Executors ſbolit hade the Rever/iun during the Term, up 
but 5. P. Condition that they give Bond to the ſaid Z. within fix Months after his Vi- 
does not ceaſe, by the Advice of the Overſeers of his ſaid Wi I, to pay him 3 4 J pr 
I Ber. Aanum during the Jaid Term. The Executors within 3 Months ſpewed the 
28 Tr, Will tothe Overſeers, but they adviſed no Bond, nor was any given by the 
v. Clea- Executors, nor any Rent paid, though required by the Plaintiff. Adjudg', 
brooke, S. C. this was a Condirion by which the Term was veſted in the Execu- 


but S. P. tors, but it was in T. till the Condition was performed, which not be- 


does not 


ing done, he in Reverſion thall have the Rent. Win. 69. Hill. 21 Jac, 
Hurt. 68. C. B. Treherne v. Claybrooke. | Ef 


LU cf: „ 
8. P. appears, but nothing ſaid to it. 


47. Leſſee for Years covenanted 0 find neceſſary Proviſion for the Stew: 


ard, and the Lord, and his Servant, and Hiiſes, at all Times when he 
ſhould hold Courts there. Per Doderidge, the Leſſee fliall take Notice 
when the Courts are to be holden, and #o perſonal Notice need be gil, 
for a general Notice is given him, as by the Troclamation at the Court. 
Palm. 532. Paſch. 4 Car. B. R. the Biſhop oft Rocheſter v. Young. 
48. A Promiſe was to pay ſo much Money at the full Age of an Tnfam 3 

It was held, that Notice need not be given of his attaining his tull Age. 
becauſe it is as notorious to the one as to the other, Hard. 42. Arg. cites 
Patch. 23 Car. B. R. Page v. Barnes. eee 

49. In Debt upon an Obligation 0 pay ſo much Money «pus tbe Re- 
turn of ſuch a Ship from Sea, 8 


but where a Thing lies more properly in the Conuſance ot the Plaiatit 
Ss chan Ot the Delendant, there Notice thall be given, as in the Cates that 
have been cited by the adverſe Party, viz. to give the Plaintiff /o Me, 


vl 


ſorice of the Return need not be given ö 


* Mt 8 — ** of 


Conditi 


1 _ | 3 


” 
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. | | | 7 : | ; ry ; : 
fir Commodity as any #ther had before erat Time given him for the like, or to 
nine HH for ever} Cloth the Plaintiff ſ#ould buy, or to pay the Plain- 
uff ] % Daiuxges he had ſuſtained by a Battery or to pay the Llaintiſf's 
Of of aid. Hard. 42. cites Trin. 23 Car. B. R. Bear v. Chold „„ 
> Aſfumpfit &c. 70 pay the Plaintiff 2 5. a- piece for every Piece of Cloth All 24. 
te Io 915 for the Defendant, and declares for ſo much Money due, and 4 1 Fogg 
foreed 2 Regleſt. After Verdict it was moved, that he had na alleged plaintiff 
"that he gave Notece to the Defendant how many Cluths he had bolig hi for averred, 
Vn; To which it was anſwered, that they were bought tor the Deſen- that he had 
danc himfelt, and he may take Notice of the Number without any No- 3 
tice given him; and that the Requeſt ſer forth, for the Payment im- the Defend- 
lies a Notice; But Roll ſaid, that rhe Requeſt does not imply a No- ant's Uſe, 
tice, and char ſo is Twiff's Cale ; and betides, the Norzce og mot te for which 
be iy Trplication, Out muff be averr'd certainly ; ted adjornarur. Sty, 53, won. a . 
Mich, 23 Car. B. R. Tanner v. Lawrence. aud alleged 
| | 3 85 a ſpecial 
Requeſt of the 10 J. to be paid by the Defendant according to his Promiſe ; and that after Verdict it was 
moved, thar the Plaintiff hat not averred he had guten the Defendant Notice how many Piece he 
wht for kim; Reſolved that Notice is neceſſary, and not ſuppoſed by the ſpecial Requeſt; for the 
N-fendant cannot tell that ſo much is due as the Plaintiff requiies, unleſs he had Notice how much he 


bought for him; aud Judgment againlt the Plaintiff. 


ct. A. covenanted to ſerrexader to B. Copyhold Land upon Requeft ; Aſſign- All. 68. S. C. 
ing a Breach, that he did nct ſurrender it into the Hands of ro Tenants of N . 
the Manor is not ſufficient ; tor he may ſurrender it into the Hands of ure ee 
the Lord, or in Court, and the ſurrendering into the Hands ct two Te- ved in B. K. 
nants 7s only a paticular Nay. Sty. 107, 'Trin. 24 Car. B. R. Freeborn Hong 5 
, > g 9 | In Ca 
v. Purchate. | 7, 5 _ of Sims v. | 
the Lady Smith. — And Sty. 104. cites 9 Car. Sims v. Walker accordingly, 


52, L. promiſed J. the Plaintiff, to enter into a Judgment to him for ſo 
much Money as H. oxed the Plaintiff, if he would take Common Bail of De- 
fendant ia Caſe H. ſhould die before Mich. After Verdict it was moved, 
chat it did act appear that the Plaintif gave Notice to the Defendant how 
uch was due from H. But Roll Ch. J. ſaid, that Notice was not necef=- 
fary ; tor Defendant, at the Time of the Aflumplir, had taken upon him- 
elk to know ir, but if it was neceſſary, he might have gone to H. to tell 
him, and fo it ſhall be intended that he both knew it himſelf, and alſo 
might have known it by others; and Nicholas and Ask were of the 
{ime Opinion, bur Jerman doubred ; and Judgmenc pro Quer' Niſi. Sty. 
184. Mich. 1649. Johns v. Leviſton. . on be ot 

53. A. the Detendant promiſed B. the Plaintiff, that if he married with Vent. 6. 
itc Confent of C. he ci ] ſettle fuch a Farm on Her for the Advancement "a a 2 p. 
ct her Marriage. B. married, and tor not ſettling the Farm B. and her of Notice. — 
Baron brought Action ſur Caſe, After a Verdict, and 13001. Damages, A. promiſed | 
it was moved in Arreſt, that the Plaintiffs had not given the Defendant B the Plain- 
Notice of the Conſent of C. but where one may take Notice as well as iy 
the other, no Notice need be alleged, and Judgment was given per tor. marry N. 
Cur. for the Plaintill. 2 Sid. 115, 116. Mich. 1658. B. R. Sprat v. the Defend- 
Agar. G | 5 | ant, A.“ 


| | | 5 | 5 Niece, he 

would give B. 50 J. In Aſſumpſit for the 501 Exceptton was taken becauſe the Plaintiff had not decla⸗ 
red, that lie give the Defendant Notice of the Marriage ; but the Ch. J. ſaid it had been adjudged, 
that where the Plaintiff Is uvon Marriage of the Defendant's Daughter to have 20 l. that the Action lies 
without Notice, and he thought there was no Dificrence as to this between a Daughter and this Caſe 
aa Niece, wherefore &c, Sid. 36. pl. 4. Paſch. 13 Car. 2. C. B. Brown v. Stephens. 


54. The Defendant took the Plaintiff's Son to be his Clerk, and co- All. 9. Need- 

renanted 70 give him ſo much fon every Hire of Paper he ſhouid write, and ler Cen 

lor Yo ) . * * — . A ri 2 | l/ — N bur 8. of 
n- pay ment the Plaintiff broughithis Action, ,,, aeg 1No- does not 
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| 2 | ; , | | . 17 a „ 
ice, and reſolved 19 be good; for each of them may rake Notice ho 
many Quires of Paper are written, it being to be done by a third Pr. 
ſon. 2 Sid. x15. cites it as the Cale of Needler v. Keſs, [ alias, Gueſt ; 
* The 55. Debt upon a Bond of 2001. conditioned to pay 100 J. on the 1; 
Word (Nat) Day of Fanuary, upon 3 Month's Warning. The Defendant pleaded, hat 
j not in ba the Plaintiff had * [not given 3 Month's Warning. Windham |, fd 
Cont be that although it had been to pay on the 1oth January after the Hate of 
the Omiſſion the Obligation, upon three Months Warning by the Cbligee, and the 
of the Prin- Obligee omits the Warning, yet the Money thall not te loſt, and that 
3 N ſo it had heen reſol ved in the Time of Roll Ch. J. and that the other 
Axes it, the [ball be bound to pay it at any three Months Warning. Adjornayr 
Condition Raym. 61. Mich. 14 Car. 2. B. R. Lawſon v. Witherington 
was to pay the oe 7 3 | ; 
Aoney on the 10th January; Or three Months Warning. The Defendant pleaded Actio non, becauſe 


the Plaintiff did not give three Months Warning next after the ſealing the Obligation. The Court 01 
the firſt Motion thought the Warning ought to be given by the Plaintiff, becauſe otherwiſe, if the 
Defendant would never give Warning, the Money would never be paid; Et adjoroatur. But upon 
its being moved again they held, that ir ſhall be taken that the Obligor is to pay the Money y 


the 
10th January next, he giving the Plaintift three Months Warning thereot; for the Words ſhall be tu. 


ken ſtrongeſt againſt the Obligor, and ordered Judgment for the Plaintiff Niſi Keb. 3. pl, 
86. S. C adjornatur, Ibid. 415. pl. 122 S. C. adjudged for the P aintiff Niſi — Lutw. 409. Paſch. 2 
Jac. 2. Terry v. Made, S. P. and held that Notice ought to be given by the Defendant. 


56. In Covenant to make a Leaſe for Lives, the Defendant pleads, that 
none of the Lives were named by the Plaintiff, to which the Plaintiff de- 
murred ; and per Cur. Judgment for the Defendant, and that the Plain- 
tiff muſt name them. 3 Keb. 203. pl. 60. Trin. 25 Car. 2. B. R. Twy- 
10rd v. Buckley. | „ 
57. B.ow'd A. gol. by Pond. C. promiſed A. that if he would deliver 
up the Bond he would pay A. the 301. In Afſumpſir: A. declared that 
hh delivered up the Bond to B. whereof C. the Defendant had Notice, but 
had nor paid the 30 J. A. had a Verdict, and the Court held, if, 
that Delivery muſt be intended to the Obligor, for that is properly a 
delivering up, and delivering up muſt be conſtrued the moſt etlettual 
Delivery, which is ſuch, as that the Bond may be cancelled. adly, 
There needs no Notice, becauſe the Detendant C. knew <oho to reſort ta, 
and the Difference is, where a Perſon is named, and where not. 2 Salk, 
457. pl. 2. Paſch. 4 Ann. B. R. Smith v. Got, 
38. R. agrees to deliver to the Plaintiff C. 31 Bags of Hops at London, on 
or before the 31/4 of Ofober. It was objected that the Plaintiff, to allege 
a proper Breach of this Agreement, ought to he at what Place he ap- 
pointed the Goods to be delivered; fed non allocatur. Reſolved, 1it, That 
where a Sum of Money is to be paid, which is a Sum in Groſs, and col 
lateral to the Tithe of the Land, the Feoffor muſt tender the Money to the 
Perſon of the Feoffee, and it is not ſufficient to tender it upon the Land. 
Contra it is of a Rent that iſſues out of Land; but if the Condition ot 3 
Bond or Feoffment be to deliver Wheat, or other ponderous Things, the Obli- 
gor or Feoffor is not bouud to carry the ſame about, and feek the Feof. 
tee or Obligee, but before the Day he muſt go to the Feoffee or Obligee, and 
know where he will appoint to receive it, and there it muſt be delivered, 
2dly, That R. ought here to have gone to C. and to have asked him whert 
he would have the Goods delivered, l. e. at what Place in London, and 
as C. was to name the Place, ſo R. was to tell the Time when he would e- 
liver them, that C. might be ready to receive them; ſo that one has the 
Election of the Place, and the other of the Time; The doing the Thing 
lies on the Obligor, but he is excuſed where the Goods are ponderous, 
and where he cannot do all, he muſt do as much as he can; the Obligee 
has agreed to do nothing. Three Things are requiſite, 1ſt. requeſting 4 
Place for the Delivery. 2dly, A Place appointed. And 3dip, A Time, be- 
cauſe the Obligor may deliver at any Time. Judgment tor che Plain- 
till. Trin. 4 Geo. B. R Colwell v. Sir Ralph Ratcliff. 


(B9 


Where he that is to have the Advantage ought to % 


Condition. | 201 


„„ 1 bd . d 
I , 


(. d) What Thing ſhall excnſe the Performance of the 
Thing, Condition. 


e pirſt A. 
Where before Notice. 


. FF a Dan aſſumes to me, in Conſideration that I will enter into FRAL 
an Obligation to J. S. tor his Debt, to ſave me harmleſs from all * Fol. 468. 
fuch Obligations in Which J [hail enter to J. S. for his Debt not ex- CLI 
ceeding 300 J. Ik J enter into an Obligation to J. S. under 5001. PET, 
he ought to ſave me harmiets at s Jeril, without any Notice given 
tu him that (*) IT have entered into an Obligation, becauſe he hath 
bound bimſelk to it. Pill. 14 Ja. B. R. between Gerrard and Payne 
adzudged. | | $ 5 
: it the Conditian be, that be ſhall pay ſo much as he ſhall be *S. C. cited 
fund in Arrear vetore fach Auditor as the Obligee ſhall alſign; When — 155 & 
the Fudttor is alligned, he ought to rake Notice at his Heril how Debt, pl. 
much he 1$ FOUND in Arreargges, and Pertorin tt, * 18 E. 4. 18. 24. 168. (169) 
0 Reports, 13 Ja. per Core. . 
Notice, pl. 15. cites S. C — Roll Rep. 286 in pl 2. Hill. 13 Jac. S. P. by Haughton. 


3. So ik the Condition be to ſtand to the Award of J. S. he ought * Br. Dette, 
to take Motice ot the Award at his Deril, and perform K. 18 3 
E. 4 18. 1 D. 7. 15. Contra, 7 Y. 8. Kellowey 175. : See Tis 

| ' | | | Arbitre- 
ment, (E. a) pl. 14. Collet v. Padwell. 


Ik the Condition of the Obligation be ro pay the Damages that 
ſhail be recovered by |. S. againit him; he bought to rake Notice of the 
dum recovered at his eril, and pay it. 18 E. 4. 18. 1 

5. Ik a an promiles another to pay him fo much at the Marriage S. P. by 
ola Stranger, he ought to take Motice of the Marriage at his Peril, en ay J. 
bithout Motice given. Hy Reports, 14 Ja. Beresford and Good- 1,0 
ehe. | | SS e | er Cur. 

„„ Roll Rep, 

434 in S C,—See (A. d) pl. 3. 4. S. P. 


. n 


6. 5f A. be indicted in a Leet for an Incroachment upon the Digh- Jo. 449. - 


Wa, and after 4A. dies, and B. his Heir continues the Incroachmear, P.. Aer 5 
ad thereon an Order is made in the Leet, that B. ſhall reform the 3 
ncroackmient by a Day upon the Pain of 40 8. and for not reforming Cro. C. 321. 
thereol, the Lord of the Leet brings an Action of Debt for the 408. pl. 22. §. C. 
and declares chereupon us belore ; This ts a gagd Declaration, wich- D a different 
out alleging that B. had Notice of tae Order made; Inaſmuch as he \ Roll Abe. 


6 pithin the Jurisdictton of the Leet, he ought to take Notice Tir. Nuſans 


tiered? at h15 {Peril Mich. 11 Car. B. K. between Zee and Booth- (5) pl. 4. 
„% duüdged per Ciitiam, this being moved in Arreſt of Judgment, ) bei e 
Mazur, Tr. 11 Car. Not. 1002. PE Notice does 
| | 888 not appear. 


7. Debt upon Pond condition'd that the Obligor uli make an Rll. 24, 25. 


Fate f Interitauce to the Obligee, at fich a Day and Plate; the De- S. C, ad- 


nd 55 1 12 ; 2 . zd for 

nt pleaded (Hat he was reany at the Day and Plate &c. to make an Ia my 
* 3&7 1 1 WS Res a * — 98 4 7 ' es * | . 2 —T : f ; 1 | 
te OL INGeritarce &c. The Plaintitt demurred, becauſe Defendant becauſe the 


DP 6 had 


R K. „ , , . 2 * 
A 


1 


282 Condition. 

— _ oY | ; Ea... 
Defend ut had not fet forth that he gave the Plaintiff Notice what Eſtate he c 
ougnt'9 nabe; and Roll Ch. J. held the Plea ill, and Judgment Niſi &c. 8 
have given r 5 | * WY, 
the Plaintiff 61- Mich. 23 Car. Brook v. Brook. 
Notige that i . | | 
he would make him ſuch a Conveyance, to the making whereof the Preſence of the, Plaintiff Was 
ceſſary; But if the Condition had been for the making a Feoffment, then becauſe a Day certain 8 | 
appointed, the Plea had been good; for the Plaintiff at his Peril ought to attend at the Day, ? 


Vent 78. 8. Debt upon Bond conditioned, that whereas the Plaintiff was bm 
8 5 1 8 K. with the Defendant (who was an Exciſeman) that he ſhould give a ty 
tie S. C. Account in the Exchequer tor ſuch Monies as he ſhould receve for Ex. 
and after ciſe &c. that the Defendant ſhould ſave him harmleſs &c. He pleaded 
having been that no Suits, Proceſs, &c. were againſt him on that Bond, and þ he 


ſpok e a | d, anc 
poten faved him harmleſs. The Plaintiff replied, that a Scire Facias wy 


Times, the brought againſt him out of the Exchequer upon the ſaid Bond, and that he 
Court was forced to retain an Attorney, and paid 18. for his Appearance 
thought The Defendant demurred, becauſe the Plaintiff did not allege tha he 
dogs” x do gave him Notice of the Scire Facias; adjornatur. Vent. 35, Ti 
requiſite —— . , IId. 
Sid. 442. 21 Car. 2. B. R. King v. Atkins. | 

pl. 13 S. C. 

and all the Court except Morton held that 


particular Notice was not requiſite, becauſe the Def 
took it upon himſelf to acquit the Plaintiff. OR e e Velondant 


E Raym. 9. Leſſee of a Mill covenanted 70 leave the Mill-Stones as good as alt 
SC. 31> he entred, or to pay the Difference according to the Diſcretion of the Pu. 
judg-d for 7s who viewed the ſame at the firſt, and gave a Bond tor Pertormance 
the Plamtiff. of Covenants. In Debt on the Bond, the Delendant pleaded that be left 
3 had the 2 Stones in the Mill at the End of the Leaſe, and that the Perſons wi 
been to be viewed thoſe which "were there when he entred had not agreed how much 
made by Z/oſe that he left were worſe than the other. Upon Demurrer, the Plaintiff 
ſach Per- had Judgment; (Treby Ch. J. and Powel J. being only preſent) tor 
_ as the this being a disjunctive Covenant, and by Conſequence tor the Adyan- 

fhoald as; tage of the Detendanr, and he having undertaken that ſuch Perſons 
point, and ſhall adjuſt the Value who were Straugers to the Agreement between 
he had re- him and the Leſſor, he muſt procure them to do it, and if he cannot, he 
fuſed to ap- muſt leave as good Stones in the Mill as thoſe were when he entred, 


point any, Lutw. 688. 693. Trin. 9 W. 3. Studholme v. Mandall. 


this would ; 
have excuſed the Defendant, becauſe the Performance of the Covenant is render'd impoſſible by the 
Act of the Obligee. Arg. And of this Opinion was the whole Court. 18 a F : 


Nt 


hy 


————— 


| See be) (C. d) At what Time it ought to be performed lere 
S = 0 Time is limited. e 


[Or rather, in cobut Caſes Notice is neceſary.] 


I. If A. promiſes B. in Conſideration that he will marry C. bi 
Daughter, that he will give in Marriage Portion to B. with 

| ſuch Portion, and as good an Eſtate in Money as he had given or att 

| ſhould give with any ather. In an Action upon this Jromile, if ti 

Plaintiff avers that he married C. and that atter B. [Af gave 100 l. 0 
Money and Goods to D. another Daughter, in Contideration ot 

Marriage-Pprtion of D. this ts a good Declaration, wichour any As 

verment, that he gave Norice of the Marriage of him with C. Ta) 


at | 


238 
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Condition. | 203 
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_ o bp 


„an becauſe he had taken this upon himſelf. Tr, 22 Cat. B. R. 
NY, between Il ard aud Green, ddzudged. Intratur, D. 22 Car, Rot. 

2. It one promiſes another, in Conſideration that he will marry his Roll Rep. 
Daughter, to give him 201. ar the Day ot his Marriage; he ought to 355; pl 1. 
rake Notice of his Marriage at his Peril, without any Notice 8 6 ce, 
[ven thereof by the other. Pp Reports, 14 Ja, ' Beresford and not appear, 
Gudroaſe, ADJUDKED. — A Mas.” 


a z. So it no Time of Payment had been appointed in this Caſe, Tr, ig? 5 

| : | . to pa 

„ ja. Rot. 735- adjudged. Yy Reports. 14 Ja. hin! 1% . 
25 | after that 

ry e bad married his Daughter, and afterwards he married her, and brought Debt upon this Ovligation, 


and it was not averred that be had given Notice to him of the Marriage, but demanded the lioney. It was 
argued chat here was an implied Notice, becauſe the Marriage was at the Inſtance of the Defendant, 
| which implies a Notice. It was agreed that Judgment ſhould be given for the Piaintift, and in Trin. 
Term next following Judgment was accordingly given for the Plaintiſt. Poph. 164. Paſch. 2 Car. 
B. R. Hodges v. Moor. See (A. d) pl. 3. S. C. and the Notes there, ——See (B. d) pl. 5, 


4. So if a man, in Conſideration of 6 d. promiſes to give me 20 8. Roll Rep. 
a the Day of my Marriage, he ought to take Motice of my Marriage 68 
at his Peril, without Notice given y Yo becauſe he hath under- Non 258 


ndant taken to pay it at the Day. My Reports, 14 Ja. 44 El. Rot. Hodges v. 
238. adjudged. | 5 | | | | 3 

h Cro, J. 405. in pl. 3. cites Trin. 44 Eliz. Rot. 238. Hodges v. Warley, but that only mentions tlie 

8 point of no Time being alleged. 

ance ac [ "ev n whi „See (A. d) 

8 5. Ik a Pan ſells certain Weys of Barley to me, upon which I pro- See (A. d) 
ef mite to Doh po ſo much tor 9 Wey as other Men give for a Wey, e 
m. 11 this Caſe the Action docs not lie without Notice before given name 
nub WH tr how much he tells a Wey to other Men. My Reports. 13 Ja. Notes there, 
if Haw and Henmings, QDJUDgeD. 14 JA, Holms and Tulſt, P. 13 Ja. 
tr WF in Camera Scaccarit, for ond. ee e, Ph. 
* 6. Ik J promiſe another, for a Conſideration, to give him 20 J. Fol 469. 
on when he comes into Somerſerthire, he need not give me Motice when See (0H) 
* he goes there, becauſe this & a Outy by the coming into Somer⸗ pl. 5. §. C. 


ltthire. My Reports, Mich. 13 Jd. Richard,on's Caſe, B. àd⸗ and the 
judged. Contra, my Reports, 13 Ja. Mone and Gardiner. Notes there. 
7. Tf a Man ſells Land by the Name of 20 Acres, and covenants to See (A. d) 
repay ſo much for every Acre under this Number, and that it ſhall be pl: * — 
meaſured by ſuch a Man before ſuch a Day; if Part is meaſured ac⸗ Notes chere. 
tordingly, the Covenantor ought to take Notice thereof at his Je- 
til, without any Notice given by the other. My Reports, 13 Ja. 
Mr Baptiſt Hixt and Goates. WET 5 
8. So in the laid Caſe, if the Covenant had been, That the Land See (A. d) 
ſhould be meaſured by two Men, Icilicet, one by the Aſſignment of pl. 3 
each Party, before ſuch a Day, and one aſſigns, and gives Notice to the . - 
Covenantor of the Time of the Meaſuring ; I the other does not aſſiggg 
my for him, but he that is aſſigned meaſures it alone, the Covenantor 
dught to take Motice thereof at his Peril, for it is his Default that 
lis Man was not there; and therefore it is as if the other had been 


_ by BY only appointed to meaſure it. My Reports, 13 Jac. Goates and Sir 
be %% Hixr, adjudged. ER 

alte 9. Caſe againſt the Deſendant as Executor upon a Promiſe made by his 
tif Tfttor for a Marriage-portion, and the Plaintiff did not ſer forth that 
1. 10 otice was given to the Defendant of the Marriage; adjudged, that 
t the Where a collateral Thing is to be done at or after Marriage, there Notice 
4 ought to be given of it; hut where Money is to be paid, in ſuch Caſe it is 
fo h. 


aVebr due to the Party, and may be recovered without any Notice given 
the Martiage. 2 Bulſt. 254. Mich. 12 Jac. Selby v. Wilkinſon. 


(D. d) Where 


254 Condition. 


— 


D. d) Where the Van. of Notice will excife the Per. 
. formance of the Condition. 
rer cum. ¶ And at hat Time Notice, if given, ought to be given 


Aud in what Caſes Notice ſhall be intended. 


See EL 1. IF A. and B. levy a Fine to the Uſe of A. in Fee, if B. does ny 
he 8 172 pay 108. to A. at Michael mas alter, and if he does Pay, then 
Notice does it ſhall be to the Uſe of A. for Life and after to B. in Fee ; glb 
vot appear. After B. dies before Michaelmas, the Heir of B. ought to take Ny. 

u rice of the Condition at his Peril; {9 that if he does not pay the log, 
af. at Michaelmas, A. ſhall have the Land abiolutely in Fee, for 9.jz 
Indgmerr nat bound ta give him Notice, nar is any other appointed by the 
forth» Viain- Lu 10 glb e Matice in this Cale, aiib theretore he ought to take Ny. 
ut, Jo. tice thereof at his Peril, tor he is as privy in Law to the Eſtate limi. 
390. 0 _ ted by the Fine, and Indenture of Ules, as the Anceſtor kimtelt, ay 
B. Rothe the Anceſtor hav JIower to give the Land abſohitely, and diner; 


- . 7 RP . 281 Cafe. 5 101 245 bt! 
8. Ttmes in ſuch Cale it is not uno who is Helr. Uxin. 13 Car, * 

Win. wa B. B. between Sprine and Sir Fullus Ceſar Haſter Of the Rolls, ay: ma 
10 110. an | | 


11S toner JUDNCD per Cüxlam in a Wielt af Ercor upon a Jnvgineine in Bay 

the E1d of (o in d QAuare impedit. Intratur, Wich. 11 Car. SS 
. | Ws ; 

Mich. and Hill 22 Jas. Cooper v. Edgar, S. C. argued by the Serj-ants, but nothing ſaid by the Com lt 


958. 1 2. If A. in Canſideration of 10 l. given to him by B. aſſumes to pay 
P:. 0 „ 


3 20 l. when ſuch a Ship, Which was ready to go from D. to Hamburgh, b 
Anon. ſeems DEYOND the Sens, thould go from 1D. to Himburgh and return to the Ob 
eme to be fame Place, Icilicet ta O. aforcſatd ; Tt ves he ought to pay the Bll © 
een 25,4. UP9M the Betuen of the Sip, wiryout any Notice gen the WY © 
wa alleges Obligee; for he hath taken upon hiunelk to pay it at his Peri upon 4 
that the De- the Return or Ir, Contra, Þ), 13 Car. B. R. between Bally and 
tendant: Fullius, Adjudged per Curiam, in a Writ of Error upon a Judy: 
nn 0- ment in the Marſhallea, where the Judgment was reverſed for not 
and thaugh' alleging Notice of the Return. . : 


upon ſuch a Day he was reoueſted he had not paid, yet it was held clearly, that the Declaration was 


_ inſuficient for this Cauſe ; for he ought to have alleged expreſs Notice, and ſhewn. the Day ard 
Place of ſuch Notice given ; and for this and another Cauſe the Judgment was reverſed. See (A. d) 
pl. 12, 13. and the Notes there. | | | | | 


Sty. 12. 3. If A. promiſes B. in Conſideration that B. will permit A & C. to en- 
ee ag joy a Tavern in Sturbridge-Fair during the Fair, to pay to B. 10 l. for 
Fr Wan the Uſe of the Tavern; and alſo that betore the End of the Fair, he wil 
of Notice pay all {ach Money as B. ſhall disburſe tor Wine and Beer for the ſad 
was taken A, and C. during the Fair atoreſaid, to be expended in the ſaid Tavern. 
1 a org In an Action upon this Promiſe, atter the End of the Fair, if the 
the Plaintiff Plaintiff does not aver, That he gave Natice befzre the End of th! 
made no De. FAIt, ham much he had disburled for Wine and Beer for them to be 
mand during there expended, this is not good, though he avers hom much he d 
” OT burſed tor it; and a Demand thereof after the Fair is not ſufficient, tot 
A. could not know how much he had disburſed without Notice, al 
„Fol 4975+ Notice thereof after the Fair is not ſuſficient (DD ia as much as 1c 15 to be 
paid for by A. during the Fair. Mich. i649. between Heri, and Gilles, 
ene Mie, adjudged in a iOrit of Error upon a Juzgimeir in Cambridge, aud 
the Decla- the Judgment reverted accordingly, Futratur. 19. 1649, Bol. 
ration was 303. de ere RR MOT N F. F | | 
too general, | | | Rs 
«nd the Counſel deſiring not to be farther heard in it, the Jy {nent was reverſed. 


—_ — 4 <> ———<D—_—_ 


Condition. 285 
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4 If A. and B. agree and promiſe to marry one wich another, and Stu. 295. 
after B. the Man, promiſes A. in Conſideration that ſhe will diſengage wha Frey 
bim of his ſaid Promiſe, he will give her 10001. In an Action by A. 2 argued 
againſt B. for the 1000 1. If A. avers, that ſhe after the ſame Day ex- 4g. 10. 
aeravir ipſum (Anglice, did diſengage him) of his ſaty Promiſe, 1% 303, 
and yet he hath not paid the 20001. this is a good Averment of the 33+ len 
Pertormance of the Promiſe, without alledging any Notice given to to a 813, 
Fol the Diſengagement; for it ſhall be intended, prima Facte, that but the 
tis Diſengagement was made to B. himſelf, and uot in the Ab- os wa 
inte of B. for it (hall be a full Olſengagement made to the Perſon 4 
of, ſo that he ſhould have his Liberty to marry ary other. Mich. aqvic. —— 
1651, between Baker and Smith; adjudged per Curtain, this being Bur at the 


| | | nd of the 
nobed in arreſt of Judgment. Jutratur. - Engl af the 


295, favs that upon its being argued again the next Term, Judgment was then given for the Plaintiff, 
for the Reaſon mentioned in Roll. —Raym. 400, 401. Arg. cies, S. C. as adjudged accordiogly. 


- 
r 


5. [So] If A. promiſes B. (a Woman) that if ſhe will leave her Fa- Sty. 263. 
ther's Houſe, and come to his Houſe, that he will marry her; In an 1 
Action by R. againſt A. Upon this Dromiſe, ik the avers, that ſhe hath gam S. C. 
leit the Houſe of her Father, and come to the Houſe of A. and there and Roll 
obralic ro marry him, and yet the ſaid A. did not marry her; this is _Y 
good Averment that B. had Notice thereof; for by the Ovtulit to c ane 
marry the Octendant, is intended, that the obtulit herleit to the Per⸗ but adjorna- 
ſon of the Oekendant Htinſelf, in as much as this is a Perſonal Act rw —— 
to be done between them. Tr. 165. adjudged per Curiam, \vid 2:3. 
after a Verdict for the JIlaintilf, = ve 7 * 


Plaintiff. See (A. d) pl. 3. and ibid, pl. 14. and the Notes there. 


b. Debt upon Obligation by J. B. againſt J. C. who ſaid, that the 
Obligation is indorſed, that if F. makes Eftate Tail to E. before Michael- 

nas, that then &. Notice ſhall be given to him who takes the Eſtate be- 

cauſe he is a Sranger to the Condition; by which he pleaded according- 

ly. Br. Conditions, pl. 140. cites 2 E. 4. 2. LS : LI 

7. It a Man be bound to infeoff ſuch a Man as the Obligee ſhall name, Ibid. cites 
there if he Obligee names him to a Stranger it is void; tor he ſhall do it 14 H. 8. ac- 
the Obligor who is Party. Br. Conditions, pl. 150. cites 8 E. 4. 12, 13. bi. 

8. Condition to repair a Houſe by Leſſee within ſix Months after Notice ; Mo. 680 pl. 
Leſſee aſſigns Parr of his Term. Aſſignee of the Reverſion gives Notice 93% Swel- 
non under Leſſee then in Poſſeſſion of the Houſe. This Condition is merely Cuts & C 
Collateral ro the Land, and Perſonal, ſo Notice is not of Neceſſity to be adjudged, 
given at the Houſe, but ought to be made to the Perſon of the Leflee who that where 
tas the grand Intereſt. Yelv. 36. adjudged, Paſch. 1. Jac. B. R. Swe. there is no 
ton v. Cuſhe, 3 5 ED | 0 Alugnee 


the Notice 
| | | — EE | must be to 

the Perſon of the Leſſee, and need not be at the Place, and the Time when is to be underſtood 

when the Leſſee continnes the Eflate ; for in Caſe he aſſigns it to another, it ſhall not be ta the Perfon 

ol the Affignec. Cro. J. 9 pl 11 Swetman v. Cuſhe S. C. adjudged.—Ow. 114. Streetman 

„ Everſley, 8. C adjudged.-—-Brownl. 135. Stretton y. Cuſh, S. C. adjudged, but ſeems to be only 

i Traauſlation of Yelv. | MO | | | 1 


9. Leaſe tendring Rent per Annum Dnandocungue the Leſſor F de- Cro. Jo, 
mand it; if Leſſor comes to demand it before the End of the Year his 25 3 | 
mand on the Land is not good unleſs the Leſſee be there alſo; for 5, And 
le Time bei n rhe Ir Wi ; Cans Br 

e lime being uncertain when the Leſſor will demand it, he ought to that the Lef. 
we Notice to the Leſſee of the Time; But if Leſſor ſtay till the End for's Way is 
Uthe Year, Notice is not necellary ; Per Popham, quod tuir conceſſum. IIe, The 
av. 37, Paſch. 1 Jac. B. R. in Cate of Sweton v. Cuthe. ſich a Day 


pon th : 3 he will be 
dan the Land and demand his Rent; and then if the Leflee be not there to pay it upon his Demand, 


Mc Leaſe is forleited. 
= 4 D 10. An 


— — * 
Pay. TF wor”, + 


dy Kainſ⸗ he had diſturbed the Executors contrary to the Words of the P 


286 Condition. 


2 Brownl. 10. An Eftate «vas limited by Jie to 7. F. by Deed after bis Fele, 


277. Mil- . . WAP ; | 
175 * Death (he being Fleir at Bam to this Ule) and there was a Proviſo, tha 


s, S. C. if the ſaid J. F. ſhould not ſuffer his Fathers Executors quietly to take au. 
| adjudged. the Goods and Chartels of his ſtid Father, which ſhould then be in the Hi 
Vent. then the (aid Uſes limited to the ſaid F. F. ſhould ceaſe and be void. It was 
ou 2 r reſolved; that J. F. the Son being a Stranger to the F eoffment, though 


. 5 rovl 
ford J. as Yer he ſhall not loſe his Eſtate withour Notice given him ot the Pi 
reſolved ac- and his Father's Will. 8 Rep. 89. b. 92. a. Mich. Jac. Frauncey 
cordingly; . Caſe. 6h | | | | : 
and ibid . 5 5 3 
205 by Hale Ch. J. but ſaid that there would have been no Need of Natice if he had not been Hei 
S. C. cited Mod. $6 & 87 Raym 237. S. C. cited per Cur. S. C cited Arg. ; Mod. 
31.— S. C. cited 2 Show. 316, 317. Arg, —— Ss. C. cited Skinn. 126. 128. S. C. cited 1 
agreed by Bridgman Ch. J. in delivering the Opinion of the Court. Carr. 172 ——=S. C. cited Lan 
$13. and agreed by the whole Coutt of C B. Trin. 8 W 5, in Caſe of Whalley v. Read, that this Cat 


N 


"+ * = * w 
5 22 2 r 712 wat) r F 


—— * 


is good Law, and a like Point adjudged there accordingly. _ 


11. In Debt upon a Bond of 2091. conditioned 79 pay 1007. to the 
 Pluntiff on his Marriage- Day 3 Defendant plcaded in Bar, that he had 30 


Notice given him of his Marriaze-day. Coke and the whole Court agreed p 

herein, that no Notice of the Marriage-day was here to be given, dut the 
that at his Peril he ought to take Notice ot it; und Judgment was viven da 
tor the Plaintiff. 2 Bulſt. 254, 255. Mich. 12 Jas, Selby v. Wil. Wi 
Kkinſon. _ Ac 


13. Leſſee for Years was bound in a Bond to deliver Peſſeſſin of 2 Vi 
Houſe to Leſſor, his Heirs and Affrgnes, upon Demand at the End of the ne 
Term. The Leilor bargained and ſold the Reverſicn to A. and B. by Ved 

inrolled. Ar the End of the Term B. demanded Delivery of the Polleſ. t 4; 

lion. The Leſſee retuſed, pretending that he had no Notice of the Bar- 

gain and Sale. It was adjudged, that che Bond was torteited. Godh 66 
| 272. Paſch, 16 Jac. B. R. Ingin v. Payne. ; 

All. 21.5. C. 14 The Detendant promiſed, that if the Plaintif would forbear his Wi . 
_ 4 _— Suit againſt one B who had afſaulted aud beaten him, that he would pay tht 
that he was Plaintiſf as much as be was damnified by the ſaid Aſſault ; It was moved 
damnified after Verdi&, that the Plaintiff did not fer forth that he gave the De- 
by the ſaid fendant any Notice what Damages he had ſuftained by the Battery; But 
Battery 39 l. the Court held, that as to the Notice of what Damages the Plaintiff had 


hich th > | * hy Cond — . l 
| Deferidant; ſuſtained, rhe Requeſt to perform the Aſſumpſit implies that ſufficiently, 5 
thoughat and gave Judgment for the Plaintiff. Sty. 57. Mich. 23 Car. Finer v. 
ſuch a 1; 4 | | : | | | | tt 
Time and Jeffery. 5 | . 1 „ th 
Place requeſted, had not paid, and adjudged for the Plaintiff, tho“ he had not given Notice to the Des is 
fendant how much he was damnified; for the Defendant took upon him to pay the Damage ſuſtained, A 
which when the Plaintiff aſcertains to him, the Defendant at his Peril muſt pay him on Requeſt, it in f 


Truth he was ſo much damnificd. 


Skinn. 125. 14. 7. F. ſeiſed in Fee, had Iſſue K. his only Daughter, and ſtk 
oh a= his Lands upon Truftees and their Heirs to the Uſe of himſelf for Life, and 
Gerard. S. C after to K. in Tail, provided ſhe married with the Conſent of the Trajtees, if 
argued ſed the major Part of them &c. but if not, then the ſaid Truftees ſhould raiſe 
 adjornatur— 4 Portion out of the ſaid Lands for her Maintenance, Remainder over 1 
1 75 1 Letitia (his Siſter) in Tail, &c. The Daughter K. being then but? 
judged 1 Vears of Age, had Notice of this Settlement at 14 Years old, but not by the 
cordingly Direction of the Truſtees ; and at the Age ot 18 Years the married &c. 
and loa without the Conſent of the Truſtees, or the major Part of them. It was 
te pb argued that the Eſtate Tail to K. was determined, and that Notice Was 
armed — not neceſſary to be given her, becauſe her Father had not order'd it in 
2 Show. 315. his Settlement, and that he might diſpoſe of his Eſtate as he pleaſed; 
1 330. and having made particular Limitations of it, there is no Room on 
i ner J for the Law to interpoſe, to ſupply the Delect of Notice in the Deed; 
"= 2? That as K. took Notice what Eſtate the has in the Land, fo 35 0 pur 
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ſue a proper Remedy to recover it, ſo ſhe __ to take Notice of the S. C. ar- 
Limitations in the Settlement, and has the fame Means to acquaint her- 8 Point 
elf wich the one as with the other, and the ſame likewiſe as her Aunt in the Caſe 
id to know the Remainder. Bur in Eaſter Term following it was of Williams 
xdjudg'd that the Eſtate Tail was not determined for want of Notice, and Fry, 
cording to the Reſolution in Frances's Cale. 3 Mod. 28 to 35. 1 


Mich, 35 Car. 2. B. R. Malloon v. Fitzgerald. — "Mo. 
| Car. 2. B. R. 


7 * D ST 


(E, d) What collateral Thing ſhall be ſaid 4 Sat iſe See Tit 


; Accord per 
faction. | | 3 p 


1. JF the Condition of an Obligation be co pay 10 l. at a Day ; * Brownl.; 1. 
] ik at the Day of Payment he enters into another Obligation to ane 80 

the ame Obligee for the ſame Sum ag the firſt was, and this wich a le Cuf 

Sure:v, Which was more than was done in the other, yet this is not cher the 

any Diſcharge of the firſt Obligation, becauſe ir is buc a Thing in Plea is 

action, and no preſent Satisfaction ; and this was adjudged twice in gas be; 

Banca Mich. 13 Ja. upon Oemurrer, and there other Judg- Cho en 

ments cited accordingly; quod vide, Tr. 13 Ja. B. between Hawes Action can- 


ard Birch adjudged. Hobart's Reports 94. between f Lovelace and not be a2 

| 4thur, adjudged upon Demurrer. nn 
Choſe en Act ion; but this being done by a N of is by no Means F 
66. pl. 77 Mich. 6 Jac. Lovelace v. et; 8. C. adjudged; for it was held no actual and pre- 


dju 

{nt Satisfaction as it ought to be.— = Brownl. 47. 8. 0 and adjudg'd; for one Bond cannot over- 
$ throw another. S. C cited per Cur. as adjudged not a good Diſcharge; for the Obligee was in 
no better Condition than he was before Litt. Rep. 58. Mich. 3 Car. C. B. Ene's Caſe, S. P. ad- 


ped - and it was ſaid to have been divers Times ſo adjudg'd ; and Hutton J. ſaid one Reaſon was, 


ſe a Choſe en Action cannot be a SatisfaCtion,—— ro. C. $5. pl. 9. Anon. ſeems to be S. C. 
and ruled accordingly.— Ibid. 86. in pl 9. S. P. cited to have been ruled by the Court to be no 
Plea Trin. 41 Eliz Rot. 1409. Maynard v. Crick. _——Cro. E. 116. pl 40. Mich. 41 Eliz. 
B. Manhood v. Crick: S. C. adjud 4 accordingly.— So where a Stranger join'd with the Ob- 
ligor in the 2d Bond, it was adjudg'd for the Plaintiff; for one Deed cannot determine a Duty upon 
mother Deed. Cro. E. 727. pl. 61. Mich. 41 Eliz C. B. Norwood v. Grype, | 8 
Debt upon a Bond of 1001. The Defendant pleaded that be delivered up to t e Plaintiff a Bond, <vberein 
tle Plaintiff was bound to him, which he accepted in Satisfaftion of the ſaid Bond. Reſolved per Cur. 
this1sa good Plea, for although the giving 0 one Bond is not a good Satisfaction for another, yet this 
ii tantamount to a Payment when the Defendant diſcharges ſuch a Debt due to him from the Plaintiff ; 
And fo differs from the Caſe of Hob. 68, &c. Freem. Rep: 532, 533. pl. 519. Mich. 1680. Mar- 


ſhall v. ſenniſon. 


2: Tf à Man be bound in 20 l. in a Statute, and he makes an Ob- 
lgation to him for it, and he accepts it, this is not any Satis fatti⸗ 

— * the Statute is of greater Advantage than the Obuga⸗ 
12 ). 4. 23 U. 4 Fas: „ . 

3. Ik 8 of an Obligation he to pay 25 J. at Michaels Debt upon 
mas, And the Obligor leaſes Land to the Obligee, rendring 39 I. Rent an Obliga- 
ar the taid Feaſt of St Michael; and after, beiore the ſaid Day of Pay- on, Wir 
ment, concordatum & agreatum tuit, that the ſaid Obligee, being the par if the 
Leſſee, mould retain 25 1. of the ſaid Rent, in Satisfaction of the faid Defendant 
Obligation, and for the Reſidue of the Rent, that he ſhould remain graves to che 
nſwerable to the Obligor, and after at the faid Day, becatle of 11251 . 
the ſaid Agreement, tbe Ooligor does not pay the ta 25 l. This 1 be 

bligation is torfeited, for this Agreement cannot be any Dil: Je, and 


urge of the Oahgatton, in as much as rhe Kent at the Tims 13 ths ll of 


i 8 
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288 Condition. — 
D. Habend, the Agreement made was not due. P. 41, 42 El. B. R. between 
5 51 he Harrington and Andrews, udjudgcd. | | 
e paid, 5 6 
then &c. and ſaid that before M hitſontide the Defendant leaſed to the Plaintiff the Mill for Tex of 19 Lond the 
Tears, rendring ſuch Rent per Annum &c. and that the Plaintiff ſhould retain in his Hands of the Rent Obligat 
evhich ſhould amount to 61, and per Needham this is good, though the Rent and Farm were not in Eſſe 


at the Time ot the Obligation made, but the Leaſe was made after; But Laicon contra, and that the ledge 
Retainer of the Rent till the 6 l. be paid, is as good as Payment of the Rent or Grant to ttc Phi. 117. b 
tiff of the Rent till 6 1. be paid; et adjornatur. Br, Condition, pl. 81. cites 37 H. 6. 26. Barre, 
| | | | 4 ; 


Cro C.36. 4. Ik the Condition of an Obligation be ro pay 101. at a Dy, % 
Nich. Jar. which is not paid ar the Day, but alter the Day the Obligee acceys Mi 
Rot N 22. © Statute Staple from the Obligor tor the ſame Debt, in full Satisfaction b. K 


Branthwaite of the Obligation, yet this 18 not any Satisfaction; tor though te boo 
v. Cornwal- Statute be a Matter of Record, and higher than the Obligation, n 


pet the Obligation remains in Force, and the Obligee harh kis k. ere 


* Fol. 471, Iection to ſue the one (*) or the other. Braithait's Caſe, cited in Co, in Re 
s. Higgen's Caſe, 44. b. adjudged, 
ſeems to be = | | | Arrear 
S. C. 6 Rep. 45. b. the Court held the Caſe of Branthwaite v. Cornwallis to be good Lax 2 
for a Statute Staple, or an Obligation in Nature thereof, is only an Obligation recorded, and ne Ob. wy \ 
ligation, be it of Record, or not of Record, cannot merge another Obligation; beſides an Oblies. — 


tion and an Obligation in Nature of a Statute Staplę are 2 diftinct Liens made by Aflent of Partie, 
without Proceſs of Law, whereof the one his ro Dependance on the other; but in Action on an 


Obligation, the Suit is founded on the Obligation, and the Plaintiff has Judgment to recover the 8 Git 
Debt due by the Obligation, ſo that by judicial Proceedings and Act in Law, the Debt due by the it U 
Obligation is changed into a Matter of Record, and Judgment in Court of Record is more high and 
than a Stature Staple, Merchant, or any Recognizance, confeſſed by Aſſent of the Partics without Heal 
judicial Proceeding. | | | 5 
Sce Tit. Audita Querela (F) pl. 15. Lutterford v. Le May re, and the Notes there. 9 
Bar 


S. C. cited 5. Tf the Condition of an Obligation be to pay 100 Marks at a Day, & z 


N 97 and at the Day the Obligor and Obligee account together at another 1 
Miet. 41 Place, and becauſe the Obligee owes to the Obligor 20 J. by another and 
& 42 Eliz, Contract, the Obligee allows the 201. in Payment of the 100 Marks; oft! 
B. K. and, this is a good Satisfaction of the Condition, fot this is all one Wh ex 
„Jan as ik the Obligor had paid the Obligee, and he had repatd him, I 
| becauſe the 12 N. 2. Barr. 243. This 18 a Pap ment by : way of Retainer, & 
Agreement 1 | | o 

1 Mg is as a Payment, and therefore the Obligation is diſcharged. ——Co Litt. 212. b. 213.4. in 
8. P. accordingly. | 5 Fs - | | 10 
Cro. C 193. 6. Ik the Obligee and Obligor, before the Day of Payment of the 1 
3 Poney to be paid by the Condition, agree together rhat rhe Obligor bo 
Neude. 1halldo ſeveral particular Things, as, amongſt other Things, to allen V, 
worth, 8. C. his Intereſt in the Farm of the Cuſtoms of French Wines, and he pleads | 
adjudged for that he did all in particular, thewing how, and it appears to the Court fu 
the Plaintiff. that he could not by Law aſſign his Intereſt in the ſaid Cuſtoms, they . 

| 1 being in Covenant only; though the Obligee had enjoy'd them accord- 1 
ingly, yet this is not any Dilcharge of the Obligaͤtion, in as much i 

as this is like an Accord, ſo that all ought to be performed, other 1 

wiſe it is not good, becauſe the Obligee hath not any Remedy tor 

that which is not performed. Trin. 6 Car. B. R. between Luer 1 
1 adludged, this being moved in Arreſt of Judg⸗ P, 

J. Before the Day of Payment, Obligee agrees to accept 4 Debt dut : 

_ by Obligee to Obligor, in Satislaction of the Sum payable by the Condi- | 

tion. Mo. 513. in pl. 989, Hill. 41 Eliz. cires 12 R. 2. Fitzh. Batt. 10 
3243. Which was agreed to by the Court: „ y 
D 4% 8. If a Man by Deed acknowledges himſelf to be ſatisfied, this 1s ? C 
a 


p!. 13. Anno good Bar without receiving any thing. As 36 H. 6. 3). Ia Debt . 


*@- 5 —— 22 n . e * Ae, ee 


Condition. 


*. 


289 


1 Bond for 10 J. the Detendant pleads that F. was bound wich him, 5 Eliz. 8 P. 


[nd that Plaintiff had made an Acquittance to F. bearing Date before the and in Marg, 


Obligation, and delivered afterwards, by which Acquittance he acknow- a e 
0 


ledged the Receipt of 208. in full Satis faction of the 10 l. 5 Rep. 


1 b. in Pinnel's Caſe, the Reporter in a Nota cites 36 H. 6. Tit. 

$5 an of 10 J. the Defendant pleaded that the Plaintiff” pro- Br. Condi- 
miſed him that if he pay him annually at Kaſter 20s. that the Annuity ava, pl. 
ball be void, 4nd ſaid that he paid it except at Eaſter laſt, and that then 26 hoax 
leaſed to the Plaintiff the Veſture of an Acre of Land for the 20 b. and But Br. 

a good Plea, per Curiam. Brooke ſays it ſeems that the Promiſe was Annnity, 


Ia Writing. Br. Annuity, pl. 54. cites 11 Hf. J. 20. and fays it is there pl. 1. cites. 


zoreed that tho' an Annuity be charged on Land, yet another Thing 8 
n Recompence ſuffices, : e See 
ebt for 


Arrearages of Annuity, the Defendant 1 that he leaſed ſuch Land to the Grantee in Recom- 
pence 0 the Annuity, or Arrearages of the ſaid Anniiity, but the Court held it no Plea; for the An- 
mity is in 1/ritine, and cannot be diſcharged Y Matter in Fact; Quod Nota; Brooke ſays, Quere it it 
was Anuuity by Preſcription, -- The Year-Bouk ſays the Plea was only Matter in Surmiſe. 


10 In Debt upon an Obligation, the Deſendant pleaded in Bar, that 
it u indorſed upon Condition to make Account before Michaelmas &c. 
and that the Plaintiff before the Day had 2 a Leaſe at Will of a 
Huuſe and 200 Acres of Land, in dͤatisfaction of all Accounts &c. Judg- 
ment &c. 'The Plaintiff demurred, and it was adjudg'd no Bat ; tor 
where a Condition is collateral, the Acceptance of another Thing is no 
Bar; contrary, where the Condition is to pay Money; D. 1. pl. 1, 2, 
& z. Paſch. 4 H. 8. Anon. VVV 

11: It A. and B. contract with C. for Corn, and at the Price of 1001. 
and after C. rates Bond from A. only for the Money, now is B. diſcharged 
ofthe Debt, becauſe B. ſtood charged only by the Contract, which is 
extinguiſhed by the ſaid Specialty. Went. Off. Ex. 116, 117. 

12. In Debt on Bond of 1501. the Defendant ſaid he was poſſeſſed of 
; Writings, viz. a Releaſe by one F. of all his Right in ſuch Lands 


to Perſons &c. and that he delivered all thoſe Writings to the Plaintiff 


in full SatisfafFion of the ſaid Debt, and that he accepted it. Manwood 
held the Plea ill for want of alleging a Value, as if he had ſaid that 
be had given him a Ruſh or a Feather it would not be good, becauſe 
ot no Value; beſides perhaps the Plaintiff may take Iſſue on the Va- 
lue; whereupon the Counſel for the Plaintiff faid he would pur in a 
Value, Dal. 105. pl. 51. Anno 15 Eliz. Temple v. Atkinſon. 
13. In Debt on Bond tor 3ool. the Condition was, that a Stranger 
fmuld make 4 good Eſtate to the Plaintiff” and his Heirs of Lands in E. 
in the County of V. The Detendant pleaded that the Plaintiff had accept- 
ela Judgment with certain Covenants therein contained, in full Satiſ- 
kttion for the 300 l. and adjudged per tot. Cur. to be no Plea. D. 1. 
4 Marg. pl. 1. cites Mich. 2) & 28 Eliz. B. R. Dod v. Alphin. 5 
14. If a Feoffment in Fee be made, on Condition to pay 1001. on ſuch 
2 Day, and at the Day the Feoffees mak? an Obligation to Feoffor for 
Payment of ir, the ſame is no Performance of the Condition ; per An- 
GQrſon Ch. J. Le. 112. pl. 153. Paſch. 30 Eliz. C. B. in Caſe of 
Stamp v. Hutchins. „ 5 . 
15. Debt upon Obligation dated 29 April 23 Eliz. condirioned 70 pay Cro. E. 26. 
lol. at St. Thomas's Day next at the Church Porch of N. The Defendant pl. 2. Paſch. 
pleaded, that before the ſaid Feaſt the Plaintiff agreed, that if he would pro- 28 Eliz. CB. 
Me for him 61. and pay it at his Houſe in N. the 15th of December next, go = = 
and pronuſe to pay the other 41. at Midſummer-Day following, he would ac- 16-4 RR 
cept > it in Satisfattion of the ſaid Sum of 101. and Detendant pleaded before the 
4yment of che 61. at the Day, and that Plaintiff accepted his Pro- 2 of 
| 4 E | | miſe ay ment, to 
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290 Condition. 


accept the mite for the reſt in full Satisfaction. It was the Opinion ot the Julticez 
Morey A that it was no good Plea to avoid an Obligation upon ſuch naked Mer {auds 
* e ee ter, and gave Judgment tor the Plaintiſt. Exo. E. 304. pl. 1. Mich 410 Cf 


The De- 35 & 36 Eliz. B. R. Balſton v. Baxter. 


fend int | i 3 | 25: 
pleaded Acceptance after the Day, but held the Plea not good, 14 Ol 
16. Delt on Bond of 141. for Payment of 7 I. Defendant olea deen 
Pay ment at the Day; It was found the Defendant paid 50 8. jy 7 deen e 
and that Detendant then delivered Hats to the Plaintiff to the Valys f ner 
the Reſidue, which he accepted. Adjudged againſt the Defenday Lots 
tor this is no Payment, but he might have pleaded ſpecially this Mate: it is 3 
and then the Acceptance of the Piaintiff had been a Barr. Cro, E. 7 ig: 
pl. 19. Mich. 35 and 36 Eliz. B. R. Thimblethorp v. Hunt. MR 1180 
17. Condition of a Bond was, that if A. appear before the Plaintiff a 225. 


the Commiſſary's Court at Oxford, ſich a Day, that then, &c. Deſenda 
pleaded that he appeared before the Plaintiff before the Day at H. which | 
the Plaintill accepted of, and allowed tor his ſaid Appearance to be a0 
&c. Adjudged ior the Plaintiff on Demurrer, becauſe it was to boy 


oftice 
nell b 
N d 


collateral Thing, and the Acceptance of another Thing cannot diſpent 100 
therewith, nor is a Diſcharge ot the Bond. Cro. E. 458. (bis) pl. 4 (bio! 
Paſch. 38 Eliz. B. R. Norton v. Riiden. | 9 95 himle 
18. Debt upon.an Obligation conditioned for the Payment of 201, at _ 
Day certain. The Deſendant pleads, that before the Day th: Plaintif, Tel 
in reſpect of a Treſpaſs by his Beaſts in the Defendant's Land, rave uy 
him a longer Day of Payment, which is not yet come. It was adjudged for 20 
the Plaintiff; tor a parol Agreement cannot diſpenſe with an Obligs. Sum 
tion. Cro. E. 697. pl. 8. Mich, 41 & 42 Eliz. B. R. Haytord v. . any 
drews. | | Sear 
19. In Debt on a Bond, the Condition of the Bond being, that the D. 2 
fendant ſhould pay a Sum ot Money unto the Plaintiff on the Birth-Day Mo! 
the firſt Child of thePlaintiff &c. The Deſendant pleads, that after the bini, the 
and before the Birth of the Child, the Plaintiff” accepted of the Defendant beit 
one Load of Lime in full Satisfaction Dicti Scripti Obligationis &c. Held C. 


to be an 111 Plea, for this cannot be a Diſcharge of an Obligation by 
Words, but by Writing. Contra it the Acceptance had been of the ; 


Load of Lime in full Satisfaction of the Sum of Money contained in the Cu. Da 
dition. 1 Bulſt. 66. Mich. 8 Jac. Neal v. Sheffield. „ D. 
20. In Debt upon Bond, the Defendant pleaded Acceptance by ile wh! 
Plaintiff of a Bill ſealed for the ſame Money after the Obligation made. Ad- adr 
Judged no good Plea. Mo. 872. pl. 1212. 12 Jac. Beard v. Heynes, the 
21. In an Action of Debt brought upon a Bond for Payment of Aang anc 
ſuch a Day; The Detendant pleads, that he the ſame Day made an Olli. gre 
gation for the Payment of the ſaid Money another Day, which the Plaintif 0 
asc cepted for the Money, and Iſſue taken thereupon, and tried for the De- th 
tendant ; and after the Verdict the Plaintift moved the Court to hate ou 
Judgment, though the Verdict paſſed againſt him, becauſe the Plea was | pe 
Inſufficient, and that he confeſſed the Debt, but the Court would not all 
grant it. Brownl. 74. Trin. 13 Jac. Rawdon v. Turton, The lik th 
Mich. 6 Jac, Rot. 1061. and the like Hill. 12 Jac. = 5 
22, If a Man be bound to pay 20 l. by Bond, and the Obligee, fo 
leſs Sum paid by the Obligor, promiſes to deliver the Bond; it this be not fo 


any Satisfaction of the Debt, yer it is ſufficient to ground an Action ol 
the Caſe upon, becauſe he has no Remedy for the Money; Per Coke 
Ch. J. Roll Rep. 355. pl. 5. Paſch. 14 Jac. B. K. . 

23. In Debt upon a ſingle Bill, the Detendant pleaded, that he infefed 

the Plaintiff of ſuch Land in Diſcharge of the ſaid Bill, which he accepted, 

and it was held an ill Plea. Cro. C. 86. in pl. 9. cites Trin. 14 Jac. Rot, 

734. Oliver v. Leaſe. — 8 = 
. 22. 


0) 
A* 


— 


— 


Condition. 291 


T * o . 7 * 1 

„The Condition of an Obligation was to make an Aſſurance of 
154 to ſaci Uſes as t herein expreſſed ; An Acceptance of a beefy ment theres 
ner Uſes was pleaded, bur held ill, becauſe he ought not to vary 
nem the Condition. Brownl. 60. Hill. 14 Jac. Potter v. Tompſon. 

25. In Debt on Bond againſt the Heir of the Olligor, he pleaded, that Mod. 221. 
the Obligor died inteſtate, and that F. ö. adminiſtred, and had grven the py. 17 15 
Plaintiff another Bond in full Suti g faction of the former &c, Upon Iſſue the. 2 Mod. 
Defendant had a Verdict. It was held, that if the ſecond Bond had 136, 139. 
been given by the Obligor himſelf it would not have diſcharged the for- Peck v. 

it being given by the Adminiſtrator, ſo chat the Plainritf's Se- Hill, S. C. 
mer, but it being giver 3 2 f but that is 
curity is better'd, and the Adminiſtrator chargeable de Bonis Propriis, in, Debt 
ir is a ſufcient Diſcharge ot the firſt Bond, Per 3 Juſtices, contra At- brought 
kins; And Windham J. ſaid, that orherwife the Heir and Adminiſtrator wan the 
might both be chargeable ; and Judgment tor the Detendant Niti. Mod. oe wr 
225. pl. 14 Trin. 28 Car. 2. C. B. Blythe v. Hill. . 


ſtrator, 
| i and by 3 
ſlices held accordingly ; and that the Adminiſtrator being now chargeable in his own Right, it may 
well be aid in ſull Satisfaction of the firſt Obi ation, and that if a Security be given by a Stranger, it 
d diſcharge a former Lond, and this in Eftect is given by ſuch ; but Atkins inclined e contra. 

[1 Debt upon Pond condition'd to pay 101. the Defendant pleaded an Agreement that Defendant 
ſhould give the Plaintiff a new Security for this Debt and another, and that he being Executor of the 
Obligor, and the Perſon with whom the Concord was made, gave thereupon a penal Bill ſealed by 
bimtelf ; bur Judgment was given for the Plaintift; for one Bond given in Satssfaction of another is no 
Diſcharge, be it given by Agreement or not, and the Agreement cannot mend the Matter, and yet 
here the new Bond binds him De Bonis Propriis, whereas the firſt Bond bound him only De Bonis 
Teſtatoris. 3 Lev. 55. Mich. 33 Car. 2. C. B. Lobly v. Gildart. 


26. A Bond was given as an accumulative Security for Payment of a 
dum decreed. This Bond thall not go in Diſcharge or Satisfaction of 
any ſublequent Debt. Fin. Rep. 296. Paſch. 29 Car. 2. Whitton v. 
earl. | e | 

2). Executor of an Obligee accepted a Note on a Goldſmith for the 
Money; the Goldſmith accepted the Bill, and before Payment fails; 
the Executor aſterwards brought Action on the Bond, and this Matter 
being given in Evidence was adjudged a good Payment; cited per Jeffries 
C. to have been adjudged in Ch. J. Pemberton's Time. Vern. 474. pl. 
463. Mich. 168. 13 | _ 

28, In Debt on Bond conditioned for Payment of 12 l. at a certain 
Day, the Deſendant pleaded, that after the Day he paid 81. and then the 
Defendant and one F. S. gave another Bond conditioned for Payment of 10 l. 
which the Plaintiff accepted in full Fatisſaction. It was adjudg'd ill; for 
admitting one Bond may be given in Satisfaction of another, yer here 
the irtt Obligation was forfeited, and the whole Penalty due in Law, 
and in ſuch Caſe Acceptance of a leſs Sum cannot be Satisfaction for a 
greater, L. ut w. 464. Mich. 3 Jac. 2. Geang v. Swain. 

29. In Debt on hond, the Detendant pleaded that the Plaintiff, after 
the Day, did accept a ſecond Obligation in Satisfattion and Diſcharge of the 
dun in the Conditioi of the former. Judgment was given for the Plaintiff 
per tot. Cur. though no Exception was taken to the Plea, tor want of 
allging that the ſecond Obligation was given in Satisfattion &c. but only 
at the Plainritt accepted it in Satisfaction and Diſcharge &c. Lutw. 
Sor. Mich. 3 W. & M. Gitle v. Field. . 

30. One on the Marriage of his Daughter gives a Bond to the Husband 
fir the Daughter's Portion, and afterwards by Will deviſes Land of much 
greater Value to the Husband and the Wife, and their Heirs. The Deviſe 
is no Satisfaction ot the Bond, though there be a Detect of Aſſets to pay 
the Teſtator's Debts. 2 Vern. 298. Trin. 1693. Goodtellow v. Bur- 

ett. 5 | 
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S. P. per 31. One Bond cannot be a Satisfaction for anct her. Litt. Rep. 8. 
Cur. 125 Ene's Caſe: Jv, 
239, 349. Pn: - ; 5 
Trin. 1652. Brock v. Vernon. A Bond is no Satisfaction ef Morey due, though it may be of Me: 


hey before it is due. 12 Mod. 86. Mich. 5 W. z. Stayner v. Saker. 


32. Debt upon ſeveral Aſſump/its ; Defendant pleads, that he had | 


given & Bond for the ſame, and on Demurrer Judgment tor the De 
dant. 12 Mod. 406. Trin. 12 W. 3. King v. Woolaſton. 
33. Debt upon a Bond; the Plaintiff did by his Deed grant and ag 
to, and with the Detendant, to accept a Bond for the Building of a Houſe, 
in Satisfaction of the firſt Bond, and now it was held not to be à good 
Plea, for it amounts to no more than a Covenant, and not to 4 Rel 
12 Mod. 539. Trin. 13 W. 3. Baber v. Palmer. _— 
34. Holt Ch. J. ſaid, that a Bond may be a Satisfaction of the Cyr. 
dition of another Bond before it is forfeited ; otherwiſe after. 12 Mod. 3j). 
Trin. 13 W. 3. Baber v. Palmer. 
35. In Debt upon Bond the Defendant pleaded in Bar, that he made 
Feoff ment to the Plaintiff of Lands, and that the Plaintiff accepted there 
in Satisfaction, and ſeems admitted for a good Plea; But per Cor. the 
Acceptance muſt be laid where the Feoffment was made, it being local, 
S Mod. 82. Mich. 2 Ann. B. R. Williams v. Farrow. 
S. C. cited 36. A. covenants on his Marriage 10 purchaſe Lands of 200 J. a Va, 
BY we fo. aud ſettle them for the Fointure of his Wife, aud to the firſt Ec. Sons ol the 
Matti of * Marriage. He purchaſes Lands of that Value, but makes no Senner, 
the Rolls; and on his Death the Lands deſcend to. his eldeſt Son, On a Bill by the 
and ſays, Son for a ſpecifick Performance, decreed the Lands deſcended to be x 
the Bok Satisfaction of the Covenant. 2 Vern. 558. Frin, 1706, Wilcocks y, 
tales Notice, Wilcock : 
that the 90 
Fenn, | | | 
<vorth 200 J. per Aunum, which imports, that they were juſt of that Value, and this plainly ſhews, that 
the Lands were bought with an Intention to ſatisfy the Covenant, and the eldeſt Son could not com- 
plain, or object, when he had his 200 l. per Annum from his Father, that it was another Eſtate than 


len. 


what was covenanted to be ſettled upon him, viz, that it was a Fee ſimple inſtead of an Intail, tor 
which Caule this ſeems to have been a reaſonable Decree, 3 Ws s Rep. 225, 226. Mich. 1733. 


37. N. deviſed a Leaſehold Eftate to M. chargeable with 10 l. a Vert 
A. for Life. Afterwards M. by Will made F. F. Executor, and deviſed d. 
ſo lol. a Year to A. for Life, F.S. being atterwards ſeiſed in Fee ot othet 
Lands, ſettled his Eſtate on himſelf tor Lite, Remainder over &. R. 
mainder to Truſtees for 99 Years, to pay his Debts and Legacies, and d. 
terwards that A. (hould have and receive 20l. a Near for Life; the Re- 


mainder veſted in the Truſtees. Ld. Chancellor agreed the Gifisdy | 


the Will to be good, and that where a Man is Debtor in 10 l. and 
goes 20 1. it ſhall be a Satisfaction, and not a Legacy, and that be be- 
ieved, in his own private Opinion, that the 20 l. a Year Annulty Wi 


intended for a Satisfaction, and that (as Mr. Dolbin had faid) there Vas 


no Caſe like this in Point. Gilb. Equ. Rep. 65. Paſch. 7 Ann. in Cane 
_ Daviſon v. Goddard. | : EO 
38. Sir William Davie had an Eftate in Somerſetſhire by his fo Lay, 
which was to her in Tail; they levy 4 Fine, and declare the Uſes to them, 
and the Iſſue of their Bodies, Remainder to Sir William and his Hes; 
They have a Daughter Mary, and the Feme dies. On this Marriage there 
were Articles, that Sir William ſhould leave his Daughter 25000. if fl 
Truſtees demanded it within one Year after his Death &c. Sir Jo. the 
Father of Sir William was then living. Sir William marries a ſecond Wie 
and by her had Iſſue ſeveral Daughters. By Deed executed in his Lit, 
time he gives the Hſtale in Somerſetſhire to Mary and her Heirs, and by D cel 


allo charges his Lands in Devonſhire which he had purchaſed, with 5 - . 
. 1 a- 


— 
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Condition. 


tet to the three Daug ters, and dies. Mary demands the 2500 1. and 
ret; But to chis it was objected, that the Gitr of the Somerſetſhire 
tate was an Equivalent, or the Reverſion of the Lands in Devon- 
ire was eſteemed to be ſuch, and that Sir William olten declared, 
tau he would leave all his Children equal, and amongft his Debts, of 


which there was 4 Lift of his own Hand writing, this 2 500 l. was not 


mentioned ; But decreed by Ld. Keeper Harcourt, that Mary ſhould 


hve the 2500 l. with Intereſt from Sir William's Death, at 5 l. per 
Cent. That the Somerſelſbire Eflate could not be an Equivalent, becauſe it 
o from her Mat her, and was the Condition of the Agreement for the 
25091, Thar the Rever/ron of the Lands in Devonſhire could not be ſo, be- 


ene Sir Williant's Father was then living, and there was no Reſpect had 


io theſe Rev erlions, neither were they then in being, and to make it an 


Equivalent, it ought to be in Being, aud in View at the Time of giving the 


Equivalent. Mich. 9 Ann. Canc. 


39. Bill to have a Performance of 4 Marriage Agreement contained in a 


Condition of a Bond, viz. that the Husband ſhould purchaſe Lands of the 
luz of 800 J. to be ſettled upou himſelf for Life, Remainder to his Wipe for 
Lie, Remainder 70 7he Heirs Male of the Husband begotten on the Body of 
fle Wife, Remainder to the right Heirs of the Husband &c. The eldeſt 
Son of the Marriage brings this Bill againſt the Executors of his Father 
to have the Benefit of this Agreement. The Defendant inſiſts, that the 
Either in his Life-time purchaſed a Con hold Eftate which deſcended to the 


Plantiff, and likewiſe by his Will deviſed 1001. Legacy to be raiſed out of 


Lind to the Plaintiff, and that this Copyhold and Legacy fhall be taken as a 
StisfaGFion of the Marriage Agreement, elpecially in this. Caſe where the Hus- 
wil and Wife were Tenants in Tail and might bar the Iſſue. Harcourt 
C. Decreed the Plaintiff muſt have a Satisfaction of the Agreement in 


the Bond, and 41. per Cent allowed him tor Intereſt of the 8001. from 


the Death of his Father; that the Copyhold Eſtate deſcended to him 


| from his Father, muſt be taken as a Satisfaction pro tanto of the Agree- 


ment, according to the Value of the Land and che Purchaſe Money, but 


the Legacy of 100 1. being deviſed out of Land is not to be taken in 


Part of the Satisfaction; And as to a Conveyance made of 6 Acres ſaid | 
to be made by the Father to the Plaintiff in his Lite-time, ro inquire. 


whether it was a eo/autary Conveyance, and then to go pro tanto in Satis- 
faction of the Agreement; but if the Purchaſe Money was paid to the 


Father, then to be no Part of the Satisfaction. MS. Rep. Trin. 12 Ann. 


Canc. Wilks v. Wilks. | 


4 H. being ſciſed in Tail of ſome Lands with Remainder over, and alſo 
ſeiled for Life of other Lands, with a Power to make a Fointure in Bar of 


Dower, with Remainder 9ver &c, during his Minority, in Con/idera- 
tion of a Marriage to le had auth the Daug hter of U. and 1000 I. paid down, 
and 3000 J. more to be paid by U. to H. at bis Age of 21, doth covenant by 


bis Guardian to ſettle a Fointure of 500 1. per Annum, when he comes of 


fe, upon his intended Wife. The Marriage took Effect, and atter- 


wards U. the Plaintiff's Father, pays H. the 30001. Reſidue of the Por- 


tun, when he cams of full Age, and then H. in Purſuance of the Covenant 
entered ;nty by his Hdurdtan, doth ſeitle a Fointure of 500 1. per Annum up- 
00 his Wite the Plntiff. Some Years after H. makes his Wife an addi- 
tional Jointure of 250 1, per Aunum upon her Father's dying, and leaving her 
the Value good und at the ſame Time perſuades his Wife to join with 


him 15 a Fine of all the Reſidue of his Eſtate. Aſterwards H. dies, and 


by bis Will deviſes a Houſe and Lands to his Wife for her Life, io the Value 
270 . and gives her a Legacy of 4000 l. and his Plate and Fewels, to the 
alue of 2000 /. more, and inakes her Executrix, and gives her the Moiety 


if the Re/edve of is perſoaal Fftate &. It happened that the Fointure, 


made pu ſuant to the Marriage Articles, proved defedFive both in Title and 
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Condition. 

Value, and thereupon ſhe brought a Bill againſt the Remainder. 5 
to have a Sat istaction out of the Real Eſtate for the Dehictency ot b. Hes 
Jointure &c. "oY tis 15 
There were two principal Points in this Caſe. more. 
it. If rhe additional Funture, tang a oluntary Settiement after jy a 

riaze, ſhould go in Satisfattion pro tanto of the Funttre made purſuant ty Pi in, 
Marriage Articles. | 5 wile, 


2dly, If the 270 J. per Annum, deviſed to her {or Life, fond go in Ss. the W 


faction of the Marriage Articles, or if the Legacies iet her by th, Wil Mich 


foculd be deemed a full Sartstaction, 8 85 43. 
Harcourt C. was of Opinion, that the additional Jointure of 250 |, ner ond i 
Annum ſhall not go in Part of Satisfaction ot the Marriage A Sen ries a 
which, though made by the Guardian, did bind H. as ſtrongly as ith final 
had been of tull Age, and had ſigned the Articles himſelt, elpecially N 
ſince H. at his full Age did recetie the 3oco J. Reſidue of his Mig, on 
(Idle 


Portion, and did actually make a Jointwe of 500 l. per Annum to 


Wite in Purſuance of thoſe Articles. Now when he ſettled the ag, Land 


tional Jointure of 250 1. per Annum upon his Wife, he could not i. Sou 
tend it in Satisfaction pro tanto of 500]. per Annum, becauſe betirs Leny 
that Time he had made her a Jointure of 5001. per Annum, purſuit = 
the Marriage Articles, which he then thought to be a good Scttlener the | 
and therefore there is no room leſt for the Preſumption in Equity, ths thts 
a voluntary Settlement ſhall be intended in Satisfaction of a preceter 27 
Covenant or Agreement, though not made in Purſuance ot it ; and by : 
to the Deviſe of 2701. per Annum tor her Lite, and the 4000 l. Legs 1 
cy &c. they cannot be intended by H. in Saristaction of the Jointure(y wy 
the Marriage Articles, but given to her as a Bounty by her Huzband, y 
becaule at that Time he thought his Wiſe's Jointure was well ſettle he f 
and ſecured ; Beſides, Money or Perſonal Eſtate jhall never be deemid in els 
Equity a Satis{aftion for a Freehold. — OT * 
And decreed, that the Remainder-man do ſettle 500 J. per Annn B. 1 
upon the Plaintiff for Liſe, out of the Lands which came to him um ſro 
the Death of H. and that the Lands contained in the additional Joi * 


ture, or deviſed to the Plaintiff, ſhall not come in Aid of the otter 
Lands pro rata to make a Satisfaction for the Marriage Articles, bu 
the whole 500 l. per Annum ſhall entirely come out of the other Lands in Rt 
mainder, notwith/tcuding the Fine levied iH. and his Wife the now Plain 
of thoſe Lands, though that be a Bar and Eſtoppel of herDower at Comma 
Law. And that the Plaintiff have a Satisfaction tor the ſaid 5001. per At- 
num from the Time of the Death of her Husband H. His Lordihip dil 
alſo direct the Defendant to account tor the Rents and Profits ot tie 
additional Jointure of 250 J. per Annum from the Death of H. Br 
the Counſel for the Defendant moved, that the additional Jointure wi 
made out of the Lands of which H. was only Tenant for Lite, with 4 
Power to make a Jointure &c. and that the Power was not well exec! 
ted at Law, and being a voluntary Settlement, if the Power was na. 
| well executed, ir ought not to be aided in Equity; To which Ld. & 
ſaid, he ſaw no Reaſon why a defective Execution of a Power for th: 
Benefit of the Wife, though otherwiſe provided for, ſhould not be aid. 
ed in a Court of Equity, as well as want of a Surrender of a Copyholc 
in Caſe of a Deviſe to a Child, who hath another Proviſion by the Will, 
bur ſince it was inſiſted on, that there is no Precedent in this Court, d 
ſupplying a defective Execution of a Power in Caſe of a voluntary Ser- 
tlement, he gave Leave to try the Validity of the Execution of thi 
Power at Common Law, and retained the Bill quoad that Part until 
it be determined at Law. Decree affirm'd in Dom” Procer', MS. Re: 
Mich. 12 Ann, Canc. Lady Hooke v. Grove & al, 8 
— — ——ů— _ — eee | 41. 12 


| C:istaftion &c. And Ld. C. Parker chole rather to make his Decree on 


8 
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EY One covenants to /eave hee 650 l. He dies inteſtate, and the 

Hne' Share oh the Statute of D;/:riwntons cones to more than the 6501, 

dis is 4 Saristaction. 2 Vern, 709. pl. 631. Hill. 1715. Blandy v. Wid- 

ote. : ED F 

42 A. by Marriage Articles is bound 7o pay his Wife, if ſbe ſurvives 

him, 1500 I. in full of Dower, Thirds, Cuſtom of London, or other- 

wile, out of his real and perlonal Eſtate. A. dies inteſtate, this bars 

the Wite ot her Share by the Statute of Diſtributions, 2 Vern. 724. 

Mich. 1716, Davila v. Davila. . 


— —— — — 


x. A. having two Sons, H. and H. has a Defren to difonberit the eldeft, 10 Mod. 438. 


ond to that Purpoſe gives an F/tate to the Youngeſt, and thereupon he mar-.439- S. C. 


| dh TA woes ; Y „„ reported 
ries and obtains a contiderable Fortune; bur rhe Eldeft contrives, (by in- thus, vin. 


iuating as if the Father had command: it ) that he jhould give a Bond to A had Iſſue 
ede 3000 J. to one of the Children of the Elaeſt. The Bond was dated in two Suns, 
1668. H. makes his Will, and takes Notice of this Bond, and de- B. and C.— 


! wg | ws B . married 
clares that he would never pay it as a Debt, but gives an Eſtate in n. Daughter 


Land to theſe Children &c. The Queſtions were, 1ſt, Whether the of B- 
Court would not damn this Bond? 2dly, Whether, conſidering the having made 
Length of Time, and here being a Deviſe, this thall not be taken as a his Addreſſes 


to be a SatistaStion. Trin. 5 Geo. Canc. Hancock v. Hancock. weary 
| e | 1 ; 

he faid, was prepared by the Direct ion of A. and told him, that unleſs he would execute it, A. would 
vor ſuffer the Match to proceed; and moreover, that he muſt not fo much as mention any Thing rela- 
ting to th's Bord, as he valued his Father's Iiſpleaſure. The Condition of this Bond was, that if he 
ſhould die without Iflue by that Marriage, he would leave $0001. to one or more of the Children of 
B. who had married the Daughter of D. Under this Terror C. executes the Bond. Afterwards he 
foke to his Father of it, who denied that he ever gave ſuch Directions, and gave him $000 l. to in- 
cemnify him againſt the Bond, which 3coo I. was, when this Bond ſhould be delivered up to him, to 


| be diſtributed among the Grand-children. A dies. C. ih his Life- time, and by his Will, gave in Land 


and Money more than 3000 J to one of the Children of B. and dies without Ifſue. The only Evi- 
dence of the Manner by which this Bond was extorted, was a Recital in the Will of C. It was prov'd 
in the Cauſe, that when C. was maktng theſe Gifts in the Favour of B's Son, he was adviſed to de- 
clare, that this was in Satisfaction of the Bond; but his Anſwer was, that this would look like com- 


plving with a Bond which he had all along declared had been unjuſtly extorted from him. This Bond 


was of 50 Years ſtanding. Ld. C. Parker ſaid, he made no Doubt but this Bond was fraudulently 
txtorted, but knew not how to come at it ; for to allow a Recital in the Will of the Obvligor, as Evi- 


cence to overthrow a Bond, may be of dangerous Conſequence; however, he thought the Bond had 


been ſatisfied, and the Reaſon given why he would not declare it to be in Satistaction, does very plain- 
y amount to a Declaration of his Intention, that he did no: deſign to make the Gifts he did over and 
above the ſatisfying his Bond. 8 e | | 


44. In a Settlement a Term was raiſed for Daughter's Portion, (viz.) 
10,0004, with a Proviſo, that if the Father by Deed or Will ſhould give, or 
leave the Sum of 10000 J. to his ſaid Daughters, it ſpoull be a dati faction. 
The Father leaves Land to the Daughters of the Value of 10000 I. this 
= Satislaction. 3 Wms's Rep. 245. Paſch. 1734. Chaplin v. Chap» 
ln. 1 


(F. d. 2) 


E r n r on 
bk, : * Lg 
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S. C. 
F. P. ard it 


Querxela, that tions, pl. 31. cites 46 E. „ 


Butcher. 


de a Satisfaction for the Whole, as Bendlows ſaid was lately Argued and Adjudged. Mo. 47. pl. 142 


3 Bulſ zo. — F. If the Obligor or Feofler pay a leſſer Sum either before the Day t 


No 67%. pl. 6. A Bond to pay 8 I. 108. 11 Nov. 1600. In Debt, Defendant pleads Gar 


8 Core, 8 2s. 2d. which Plaintiff accepted in full of SatisjafFion of the 81. 105 


Kind. 
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296 Condition. 


(E. d. 2) Where the Acceßtance of the like, or 4 birth: 
leſſer Sum, or Eſtate, ſhall be a good Bar, 


Br. Dett. pl. 1. IN Debt upon Obligation, where a Man is bound in 2001. to pay 1041 
43.cites Je at a Day, and he pays it after the Day, and the Plaintiff — 
it, yet the Obligation is forfeited; %t if a Man be bound upon Col. 
was agreed tion 70 pay at ſuch a Place, and he pays It at another Place, this i 
in Audita good by the Acceptance of the Plaintiff, note a Diverlity, Br. Cond. 
here a | | | 
Man 1 n a Statute Merchant with Dofeaſance to pay 401 to C. 2y, if | 
3 2 or before the Day it see 85 Cone "Ot 2 — 11 23 _— pays it eli. (wif 


Br. Condi- 2. Acceptance of Land to the Value of 10 l. per Ann, where it ought ty 
og 1 be 201. per Ann. is no diſcharge of the Bond in which he is bound tg 
8 G. make Eſtate of 20 I. Land per Ann. Br. Acceptance, pl. 12, cites 
3 H. 7. 4. . 
3 Bulſ. zo. 3. Where the Condition 1s for Payment of 201. the Obligor or Fe. 
- Gall of oflor can't at the Time appointed pay a leſſer Sum in Satistaction for th 
 omp'o , Whole, becauſe 'tis apparent that a leſler Sum of Money can't te a $4 
Jones]. and tisſaction of a Greater. Co. Lit. 212. b. 
bid. 302. | | | 55 
S. P. accordingly, by Crew Ch. | and by Doderidge J. tho' 20 l. cannot be paid in Satisfaction of a 
greater as for Inſtance, of 200 J. in the principal Cale there, yet 201. may well be paid to end abt 
tor 200 J. and this may well be ſo done by Law, and Judgment was given for the Plaintiff according. 
ly by the Opinion of the whole Court. Mich. 1 Car. 5. R —5 Rep. 117. a. Trin. 44 EI. C. B Pu- 
nel's Caſe, S P. adjudged accordivgly.——Mo. 677. pl. 923. Penny v. Core, S. C. held accordingh. 


S. P. If he 4. But if the Obligee or Feoffee do at the Day receive Part, and {ent 


 givesAcquit- thereof make an Acgquittance under his Seal in full Satisfaction of the WM e 


tance in full 71 5 x ; 
Satisfaction Whole it is ſufficient, by reaſon the Deed amounts to an Acquitrance | 


of the greater Of the Whole. Co. Litt. 212. b 


Sum, bur „ | 
this is by reaſon of the Writing, for if it was without Writing then the Payment of Part could not 


Paſch. 5. Eliz. Anon. | 


de 5 2: at another Place than is limited by the Condition, and the Obligee ot 
58 Eli. Feoftee receives it, this is a good Satisfaction. Co. Lit. 212. b. 


C3 me 5 th | | | | | 
S. P. held accordingly. — D. 1. Marg. pl. 3. cites S. P. Per Periam v. Anderſon, and 18 E. 4 Dei 
15. 17. 20. —5 Rep. 117. a. b Trin. 44 Eliz. C. C. Pinnell's Caſe, S. P. adjudged accordingly ; Wai 
but then he muſt not plead generally that the Plaintiff accepted ir in full Satistaction, but alſo that full 
he paid it in full Satisfaction; for the Manner of Payment is to be directed by him Who makes it, and tha 


not by him who accepts ir, and Judgment was given accordingly, 5 Mod. 86. cites S. C. 2 


3. Penny that he at the Plaintiff *s requeſt before the Day, viz. 1 Octob. paid 3. 


C. the Court . ) 
thought the Judgment for the Plaintiff on the Defendant's Plea for he doth not 


Plea good, plead that he paid the Money in full Satisfaction as he ought, but the 
eee pleads Payment generally, and that the Plaintiff accepted it in full Jus Cas 
was before tisfaction. 5 Rep. 117. Trin. 44 Eliz. C. B. Pinnell's Cafe. 
the Day, | | 


bur Payment of Part at the Day and Place cannot be, by Acceptance, a Satisfaction of all of the ſas 
And 5 Rey. 114 a. the Court reſolved that the Payment and Acceptance before the 
of Parcel in Satisfaction of the Whole ſhall be a good Satisfaction in reſp: of the Circynſance | 


« . 
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Time; for perhaps Parcel of it before the 8 be more beneficial to him than the Whole at 
whe Nay, and the Value of the Satisfaction is not Material. But Judgment was given for the Plaintiff 


fir the inſufficient Pleading. 


+, An Executor brought Debt npon ſeveral Bonds made to the Teſta- 

tor, the Deſendant pleaded that he paid a leſſer Sum than expreſſed in the 
Binds to the Teſtator in his Lite-time, and that he did accept the fame 
in full Satisfaction of the ſaid Bonds; upon Demurrer the Queſtion was, 
whether the Payment or the Acceptance of the Money thould be traver- 
id, Roll Ch. J. held it indiflerent to traverſe either, but that it was 
more to take Iflue upon the Payment. bur the Court would adviſe. 
Sy, 239. Mich. 1650. Bois v. Cranheld. oy 


FP: » 


g. Payment of a leſſer Sum in Satis taction of a greater is good in Aſs 


ſunpliit, but in Debt upon Olligation the Detendant pleaded in Abatement 


* 


chat the Plaintiff rececived part of the Money after the Action brought, 
and ruled ul. Comb. 19. Paſch. 2 Jac. 2. B. R. Hilliard v. Smith. 


(F. d) y <ubom the Collateral Thing being given, 
it ſhall be a good Satisfaction. 


IF the Condition of an Obligation be to pay 201. at a Day, ànd ro. E. far. 
a Stranger ſurrenders a Copyhold to the Ule of the Obligee in pl. 6.5. C 


gatisſaction of the 20 l. which the Obligee accepts; this ts a good Pophal and 


Satisfaction and Diſcharge of the Obligation. Trin. 39 Elz. B. Gaay, 

B. between Grimes and Blojfield. - Oe” | czteris Juſ- 
2 | 85 | ticiariis ab- 

entibus, that it is not a good Plea, for he is in no ſort Privy to the Condition, and forwards ad- 


C judged, Per Popham and Clench (cæteris abſentibus) for the Plaintiff. | 


8 „ 
hy 1 * a K —Y 8 _— 


Fd. 2} : Pleadings as to Acceptance of Collateral 
Things. 


tion &c. of the Reſidue of the Debt (upon Bond) but upon 
Demurrer it was adjudged ill, becauſe he did not plead that he gave the 
Wares in full Satisfaction, but only that the Plainritt accepted them in 
full Satisfaction, which can't be, unleis the Defendant gave them for 
that purpoſe. Carth. 237. 238. Paſch. W. & M. in B. R. Frederick 
Y, Cosfright. | ET = | Fs | FEY | 
. 2. Aud ſo likewiſe muſt the Acceptance be pleaded in Satisfaction. Ins Bill in 
arth, 3. aſch. V. 3. B. R. v. : Chancery, 
b. 347. 348. Paſch. 7 W. 3. B. R. Young Rudd 5 the Plaintiff 
ſt forth an Ig rec ment for purchaſing Stocks of the Defendant at ſo much, and that he paid 6 d. as Earneſt ; 
the Defer:dant ple.:ci2d, that he aid nct accept or receive it as Earneſt ; Per Ld C. King, this is not well 
pleaded ; for it ish material how or in what Manner the Plaintiff received or accepted it, but how 


* Etendant pleaded that Plaintiff accepted Wares in full Satisfac- 


the other paid it; for Pu quid ſolvitur, ſelxitur ad Modum ſolventit, and ci'ed 5 Rep. 117. Pinnel's 8 


Case, and fo over ruled the Plea, Mich. 1725. 2 Wm's, Rep. 304. 308. Colt v. Nettervill. 
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Condition. 
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ee Ti. Ap-(G. d) In what Caſes the Piſſenſation or Extinguiſhe 


er t. © ment of Part of the Condition ſhall be of the 
Whole. 
A 1. IF a Pan 1 ſor Years upon Condition that the Leſſee or his 


1 his Aſſigns ſhall not alien wWIthout Licence of the Leſſor, and at 
judged ac- ter the Leflor licences the Leſſee to alien to whom he pleales, 
cordingly, After aliens to J. S. The Condition is quite gone by this Licence, 
be dic et tor by the Oilpenlatton to the Leſlie, the Condition ts utterly dl 
. for Charged, as to the Alligneers. Co. 4 * Dumper againſt Sims 119, 
a Time and U. I aſch. 43 Eliz. B. R. adjudged = for a Condition 18 to he 
in Eſſe again taken ffrictly, and by his Altenation with Licence, the Condition 
Ten. I is ſatisfied, M. 3 Jac. B. between + Walker and Bellamy, at 
102. pl. 36. judged. | | 

S. C. but S. P. does not appear. 


S. F. y 2. [So] If a Man leales Land upon Condition chat he (ll ct 
P . Ch. alien the Land, nor any Part thereof, without the Aſlent of the Lell, 
J: 4 ny and after he aliens Part with the Atlent ot che Leſfor; De May altet 
Dumpor's Alten the Reſidue without his Allent, tor all the Condition is gone 


Caſe, and he by this, for it cannot be divided or apportioned, Co, 4. Dunger 
Ci Caſe, Contra, D. 16. Eltz. 334 32. adzudged, 


Dyer, and ſaid that he thought the ſaid Ciſe in Dyer to be faſly Printed, for he held it clear that 
it was not Law. Cro. E. 816. 8 C. and held by Popham accordingly. Mo. 205. Arp, 
cires the Caſe of 16 Eli D. 334. bur ſays, that if any Part of the Land ſhall be diſcharged of the 
Condition all is gone, but that it is not ſo where the Perſon is diſcharged of Parcel of the L. 
bour which ſounds to his Eaſe; but Anderſon and Rhodes e. contra in this Point, and yet both 
agreed wich him, that if a Subject has a Reverſion to which a Condition is incident, and grants over 
Parcel of the Reverſion, or Purchaſes by Surrender Parcel of the Land, the Condition is gone for the 


Whole; for ſo it was adjudged in one Ul inttr's Caſe ard in Somerford's Calc in till, Tem | 


Hill. 27 Eliz.——— Where one has an intire Condition he cannot by his own Act divide it, but by 
Act of Law it may be divided, As by Recovery in Waſte, « r Deſcent of Part of the Reverſion in 
_ Gavelkind or Borough Evgliſh, but rot by Grant cf the Perion himſelf; Per Cur. No. 98. pl, 
241. Trin. 14 Eliz.—— 8. P. by Roll Ch. J. Sty. 317. Hill. 1651.— —8 C. cited Arg 
Raym. 287. ad finem. and Ibid. 288. cites 14 Car. 2. Gardincr's Cate, that in ſuch Cafe the 
Condicion 1s gone even in the Queen's Caſe. l e OE | 


3. Ik a Man be bound to build an Houſe, and the Obligor dil 


_ charges one Pott, he is Difcharged of the Whole. 4. U. 7. 6b. 

Per Reble, Ss | . | i 

4. If a Man be bound to go with A. C. and D. and the ©bligot 
diſcharges him from [going with] D. hen diſcharged by this from going 
with A. and C. though that which diſcharged is for Advantag!, 


1 for the Condition is entire. Contra, 4 0. 5. 6. b. Per Brian. 
10. 205. 


F If the Condition be ro plough my Land in ſuch a Town, fd 
PH eee diſcharge him of Parcel; this alſo diſcharges the reſt. Contra, 4 
S, Char I. 7. 6. B. per Brian. ks . 

though I Evens 


diſcharge him of Plowing one or two Acres, yet he ſhall plough the Reſidue. 


6. Ika Pan hath a Power of Revocation, und he by his own 48 
extinguiſhes his Power of Revocation io Part, as by levying a Fine ot 
Part; yet the Power of Revocation remains for the Keſidue, be 


SAL [aule chis is in Nature ot a Limitation and not of a Condition. C0, 
Fol. 272. Litt. 215. Cites the Earle of reh] Caſe in Curia Mardorum, 
SY —Palch. 39 Eliz. & Mich. 4 t 4: Eliz r:lvlved, 5 


= 
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If A leaſes Land to three upon Condition, chat they, or any of Godb. gz; 
them, all not alien withont Licence ot the Leilor; and after one aliens bl. 124. S. C. 
viþ the Licence Of the Leſſor, this diſcharges all the Condition as the Leſſor 


* : 4-4 made a Li- 
tothe other two alla, Trin. 28 Elz. B. between Leeds and Cromp- cence that 
u, adzudged; cited Co. 4. 120. A. B. or C. 

| i i The : | [who were 
te three Leſſee sj might alien; this is a good Licence notwithſtanding the Uncertainty, and thereby the 
ure ſeveral Authorities to alien ——4q Le. 58. pl. 146. Lees v. Lord Stafford, S. C. adjudged for the Let. 
ke who alizned by Virtue of this Licence. —S. C. cited Noy 32. that the Leſſor licenced A. to alien 
his Part, and afterwards 3. and C. aliened without Licence, and that the Entry of the Leſſor was adjud- 

not law ful becauſe the Condition was entire; and cites 4 H. 7. 9. & S. P. but the Reporter ſays, 

ere if they had made Partition by Conſent before that Licence S. C. cited by the Name o 
Dies Crompron, Cro E. 816. that it was adjudged that the Leſſor did not enter; for the Condition 
yas diſpenſed with before. 'z | 


Ie $. Tf the Owner of a Ship covenants with B. that he will receive 

ach Lading as he ſhall appoint at York by ſuch a Day, and then to go 
4 with the rl Wind to R. and there to unload and take in other Wares; 
and after B. diſcharges him from taking in Goods at V. but that he ſhall 
rceive his Lading at R. This Diſcharge of Parcel of the Cove- 
rant is not any Otlcharge of the Refidue. Trin. 11 Jac. B. be- 
turen 9% and Barnes, per Curiam, for theſe are ſeveral. 


ot 9. In Contract of 20 l. the taking ot a Bond for 10 l. thereof determines Br. Contract, 
K the whole Contract, and the Iſſue taken there was, that it was tor anocher BY Cltes 

ft Cauſe, Br. Obligation, pl. 21. cites 3 H. 4. 17. | FR” 
5 * | | | Bond cannot 


& krtermine Debt of Record, or by ſpecialty, as Bord upon Bond, or Bond of Debt due by Account before 
Auditors. Br. Obligation, pl. 23 cites 11 H. 4. 99. | | 


10. If a Man makes a Leaſe for Life of 2 Acres upon Cond: tion, and 

| aſter the Condition is broken, the Leſſor may enter into one Acre only 
and wave the Benefit of the other Acre, and yet the Condition is entire; 
Per Cotteſmore. Co. R. on Fines, 13. cites 1 H. 6. 4. | 

11. Three Parceners are, and the one enters and leaſes to me rendring 

Rent, and I am bound to pay the Rent, and after the two enter; I torteit the 
Obligation it I do not pay the zd Part of the Rent, but by the Sy 
two Parts of the Rent are extinct. Br. Conditions, pl. 207. cites 20 H. 6. 
23, : 

12. Debt upon a Bond for Payment of Rent reſerved upon a Leaſe for Nears EY 

made by the bs rao 3 Defendant ſaid that, before that prog . 

the Plaintiff any Thing had, F. N. was ſciſed, and had Iſſue the Plaintiſf S. C. 

and two other Daughters, and died; and the Plaintiff entred into all and 

leaſed to the Defendant rendring the Rent, and he was bound to pay it; 

aud before any Day of Payment the two other Daughters entred Judgment 11 

Actio. And the belt Opinion was, becauſe by the Entry into two Parts 

tte Rent thall be apportioned, and the Defendant has not paid the third 

Part according to it, therefore the Obligation is forfeited. Br. Obligation, 

pl. 6. cites 20 H. 6. 3. e . 
13. For a Bond cannot be apportioned ; for where he is bound in 10 l. 

to pay 41. and he pays 3 1. and not 4 I. the Bond is forfeited. Ibid. 
14. Brook ſays it ſeems there, that if the Entry had defeated the Eſtate 

f 1 Plaintiſt in the whole, that then the Boud had been diſcharged in all. 
1 | 0 


15. If A. infeoffs B. upon Condition & c to re-enter, there if a Man impleads 
B. who vouches A. and ſo recovers, or if A. re- enters upon B. without Cauſe, 
and is tipleaded and loſes, there, in the one Caſe and the other, the 
Condition is determined; tor the Land is recovered againit him who 
made the Condition. Br. judgment, pl. 136. cites a6 H. 8. NE PEN 
16. It a Man leaſes Land tor Lite, or Years, rendiing Rent with s P For 
(lſe of Re-entry, it the Leſſor enters into auy Part of the Land he can- Condition | 


rot e- enter tor the Rent again alterwards, by Reaton that Condition nfl 
SS a = cannot 
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— 1 a 5 * | ny : 8855 88 5 | | 
nor divided. cannot be apportioned nor the Rent. Br. Conditions, pl. 193. cis 


Br. Extin- 33 H. 8. and P. 9. E. 4. 1. 


guiſhment, 
pl. 49. cites 33 H. 8. 


19. Feoſſinent to two upon Condition to make an Eſtate back 5 th 
Feoffor for Term of Life, the Remainder over in Fee to a Stranger; gy 


the Feoffecs makes an Eſtate accordingly ; it ſeemed to ſeveral, that this 10 | 


good tor the Moiety, becauſe the Party to the Condition hath diſpenſed 
wich the Condition by the Acceptance of the Eſtate. Dy. 69. b. 50. 

| pl. 36. Paſch. 5 E. 6. Ann. 75 | : 1 
Le. 201, pl. 18. Leſſee for Tears has Execution, by Elegit of a Moiety of the Rent aut 
322.1 Reverſion, againſt the Leſſor where the Leaſe was upon Condition. This is 


hives din a Suſpenſion of all the Condition during the Time of the Extent; and 


S. P. where though only a Moiety ot the Rent was extended, yet the entire Condi. 
Debt was Lion was ſuſpended, tor it cannot he apportioned ; Per Curiam. Mo. 22 
-: recovered... pl. J. Falch 3 Elia, Anon. 


agaiunſt the 


Leſſor, it was held, that the Moiety of the Rent and the Reverſion was extendable by Elegit, and upon 


ſuch Extent the Condition is ſuſpe:ded during the Extent, as well in the Lelſor as in the Party who b 
the Extent. | 


S. P. by the 19. If Leſſor recovers Part of the Land in an Action of IW ate, or eu. 


. ters for Forfeiture into Part for an Alienation in Fee, the Condition re. 
pl. 24 mains, as Man wood conceived. 4 Le. 29. in pl. 82. 
Prin 14 8 


Elis. and ſeems to be S. C. 8. P. per Periam J. Mo. 203. Paſch. 2) Eli. Ro 114 pl. 255 
Paſch. 20 Eliz S. P. obiter, by Dyer and Manwood, | 


20. A Parſon leaſed Land, whereof he is ſeiſed in his own Right, aud 
Land whereof he is ſeiſed in the Right of his Church, for Years, ren- 
dering Rent, with Clauſe of Re-entry, and dieth; the Rent ſhall g 

according to his reſpective Capacity, and the Condition divided. Per 
Jefferies. 4 Le. 28. in pl. 82. | Os 


Mo. 20z, 21. 50 if Part of the Land fo demiſed be eifted, the Rent hall be 


8 apportioned, and che Condition alſo. Per Jefleries. 4 Le. 28. in pl. 92. 


Eliz. S. P. by Periam J. 


22, A Man makes a Leaſe for Years, rendring Rent, with Clauſe of 
Re-entry, takes a Wife and dies; the Wife recovers the zd Part of the 
Land demiſed for her Dower, now that zd Part is diſcharged ot the 
Condition during the Eſtate in Dower, but the Relidue is ſubject to 


„the Condition; Per Mounſon J. 4 Le. 28. in pl. 82. 
S. P. agreed, 


cent of Part of the Reverſion in Gavelkind or Borough Engliſh, 
io Dumpor's but not by Grant of the Perſon himſelf. Mo. 9), 98. pl. 241. Tin. 
8 14 Eliz, Appowell v. Monoux. VVV 
verry bo zog. pl. 75. in Winter's Caſe. —Godb. 3. Paſch. 20 Elis. C. B. 8. P.— Mo. 98. pl. 
el. Trin. 14 Eliz. at the End of the Caſe of Appowell v. Mono ux. — Co. Litt. 215. a. 8. P. 


24. A. Termor for 20 Years, and ſeiſed of other Lands in Fee, Jeaſes al 
for 10 Years, reſerving Rent, with Clauſe of Re-entry, and dies ; Now 
the Heir has a Revertion for the Land in Fee, and the Executor for he 

other Land, ſo the Condition is divided according to the Reveriion: 
4 Le. 2y. pl. 82. per Manwooad. 5 . : 
25. A. has a general Tail in Bl. Acre, and | an Tail in Gr. Acre, ani 


teaſes both, rendring Rent, and dies having ſeveral Iſſues inher ira 8 


K 23. Where one has entire Condition, he cannot by his own AT di- 
8 Hal. — vide it, but by Act of Law it may be divided; As by Recovery in W aſte, 
Elis. B. R. or Deſc 


each 
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7 Tail; now the Condition ſhall go according to the Rent; per Man- 
wood. 4 Le 27. pl. 82. . 

26. If Leflor accepts Surrender of Part, the entire Condition is gone, 8. P. accord- 
br 'tis his own Act. per Periam J. Mo. 203. pl. 349. Paſch. 2 Eliz. ingly, by 
Wanwood. Mo. 114. in pl. 255. Paſch. 20 Eliz.—8. P. by Periam, Goldsb 21.—8. P. by Jeffe- 
ries, 4 Le. 28. in pl. 82. | | | | Ent 


27. Two Coparceners of a Reverſion with Condition, make Partition by If 2 Sointe- 
Arreement, the Condition is gone. Mo. 293, per Periam J. fays it was 1744 : 
0 adjudged 4&5 Phil. & Mary. Bur if by Writ the Condition re- Years, te- 
mains; per Anderſon Ch. F Mo. 205, 206. in pl. 349. Paſch. 2) Eliz ſerving 
Condition, and after they make Partition (as they well may, having the Reverſion and Prechold in 
them) neither the one nor the other ſhall enter for the Condition broken. Per Rodes J. Goldsb. 
12. Trin. 28 Eliz. 8 8 


28. A Condition is an entire Thing, and cannot be divided ; as if I 
hae 3 Acres tor Years, with a Condition of Re-entry for Nonpayment of 
Rent, and then I grant the Rever/ron of 2 Acres, the Condition is de- 
froy'd, tor it is entire, and againſt common Right; bur in the King's 
Cale the Condition is nor deſtroy*d, but remains ſtill in the King. Co. 
Litt. 215. a. 8 T ”— | | 

29. 80 a Condition may be apportioned /y the Act or Tort of the Leſſee; Co. L.tt. 

Ait a Leſſee makes a Feoffment of Part, and the Leſſor enters for the For- 2 "Mr 8 F. 
5 . "RN lo. 203. 
eure, or recovers the Place waſted, the Rent and Condition ſhall beg P. yy ? 
apportioned 3 for the Leſſor thall not be prejudiced by the Act of the Periam.— 
Leſſee, and no one ſhall take Advantage of his own Wrong. 4 Rep. 8, P. Arg. 
120. b. Hill. 45 Eliz. B. R. Dumpor's Caſe, alias Dumpor v. Symms. Koll Rep. 


31. at the 
5 | End of pl. 37. 
30. [A Condition may be extinguiſbed as to one, and in Eſſe as to ano- 4 Le. 239. 
ther] As where Tenant tor Lite ot a Rent acknowledged a Statute, and pl. 386. S. P. 
releaſes to the Tertenant, the Statute is forfeited, it u as held that the (h Hin 
Rent as to the Conuſee was in Eſſe, per Coke and 2 other Juſtices. 4 Le. C. B. in 
235. pl. 3750. Mich. 5 Jac: C. B. Anon: a Duncomb's | 
oy | | Caſe, and 
| ſeems to be S. C. 


zi. If Leſſor grants Reverſion of Part of the Land, all the Condition - P. per 
3 | . ; 3 ab 
5 (efiroy d. 2 Roll R. 332, 333. Trin. 21 Jac. B. R. Anon. 1 J 
pl. 340 — D. 309. a pl. 75. in Winter's Caſe, S. P.—S. C. cited per Cur. and admitted —Gadb, 
jp pl. 4312 * 21 Jac. B. R.— 8. P. Arg. Goldsb. 114. pl. 6. Mich. 39 & 40 Eliz.—— Co. 
WES SH: e | . 


32. Covenant to levy a Fine to the Uſe of himſelf and Wife for Life, 
nd afterwards made a Leaſe of the Lands for 21 Years, rendring Rent 
fery Halt Year, and after the Death of F. S. to pay a Fine of 1251. by 
5l. per Ann. quarterly; Proviſo, that if the Rent or Fine is not paid, it 
fall be lawful for the Leſſor to re-enter. Afterwards he /evied a Fine, 
and they aſſigned over the Rever/icn. It was objected that the Condition, 
i$1t reſpects the Fine of 125 1. is a Condition in Groſs, and not inci- 

ent to the Reverſion, and ſo not transferred by the Aſſignment, bur 
tr the Condition as to the Rent is transferred 3 But Roll Ch. J. ſaid 
"at a Man cannot by his own Act divide a Condition which goes in 

eſtruction of an Eſtate, and by aſſigning over the Reverſion the whole 
dition is gone; and this is not within the Statute of 32 H. 8. to 
wats all the Juſtices agreed. Sty. 316. Hill. 1651, Dekins v. La- 


am, | 
ay 4H 2 | "WR 
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33. Where the Condition runs with the Rent, if the Rent is gone the 
Condition is gone. See Tit. Reſervation [N] pl. 6. and the Notes 
there. e | 


—— 01 4 " . 


(G. d. 2) What ſhall be a Suſpenſion. 


x; Enant in Tail made a Feoffment in Fee, and retook Eſtate in Fy 

and after was bound in a Statute-Merchant, and then mat: ; 
Feoff ment in Fee upon Condition, and die; the Iſſue in Tail within An 
enters for the Condition broken, and was remitted by his Nonage. Per 


| by * per Keble, the Execution of the Statute was ſued againſt the Father of the I. 
| Con ee ſue in his Life, which Execution is not get incurred, therefore the Con- 


pl. 249. dition was and is ſuſpended during the Execution ; for he who may make 
cites 11H, a Condition may ſuſpend or diſcharge it, and this is as a Grant to dif. 
J. 21. charge the Land of the Condition during this Time by the Equity of the 
Statute of Anno 1 R. 3. For the Father might have releaſed the Condi- 
tion, or * if he had taken a Leaſe tor Years after, and had granted it 
over, there, during this Leaſe, the Condition had been ſuſpended, But 
Rede contra. But Brook ſays, it ſeems, the Law is with Keble, and 
not denied but that a Condition may. be ſuſpended. Br. Conditions, 
pl. 134 cies 8 H. 71. . 1 x 
2. In Treſpaſs. Tenant in Tail diſcontinnes upon Condition, and after i 
bound in a Statute- Merchant, and the Conulſee has Execution; the Tenant in 
Tail dies; the Condition was performed in the Life of the Feoffor. The live 
in Tail may enter, and the Condition is not ſuſpended by the Execution, 
per Brian Ch. J. and his Companions ; but Brook ſays quod mirum ! be- 
cauſe it ſeems that the Execution ſuſpends the Condition, and alſo the 
Tail is diſcontinued ; and then if the Heir does not recover by Forme- 
don, or otherwiſe be remitted, the Heir cannot enter. Br, Conditions, 
pl. 249. cites 11 H. J. 24. N 1 


No. 1. pi 3. By Extent on a Recognizance of the Moiety of the Rent and Re- 


193. Trin. verlion a Condition of Re-entry is ſuſpended; cited by Mead to be the 
6. Eliz. 86 Fade Of Eli L 13 | 
Anon. S. P. Opinion ol the Court 6 Eliz. 4 Le. 28. 

and ſeems VVV | | | ES 
to be the Caſe intended, and there agreed, and that if the Rent be Arrear he cannot enter into the 
Dal. 42. pl. 59. 6 Eliz. S. C. The Condition is ſuſpended for the whole, 
though only a Moiety of the Rent is extended; for Condition cannot be ſuſpended for Part and in Ele 
for Part. Mo. 91. pl. 225. Trin. 10 Eliz . P. held, that the Condition is ſuſpended during the 
Extent, as well in the Lellor as in the Extendor. 4 Le. 201. pl, 322. in Time of Queen Eliz. | 


4. A. makes a Leaſe tv a Man and a Feme ſole, rendring Rent with 
Clauſe of Re- entry, and afterwards the Leſſor intermarries with the Fee, 
the Condition is ſuſpended. Per Mead 4 Le. 28. „„ 
5 When a Condition is ſuſpended in Part, it is ſuſpended in all. X. 
leaſes for Years on Condition, and afterwards Leſſor confirms his Eftate 
in Part of the Land for Life, the Condition is gane. Per Harper, 4 Le. 
29, 30. | 


Co. Litt. 6. Leaſe was made of Land, Part Borough Eugliſi and Part at Conte 


215.4. S. P. mon Law by Licence of the Lord, upon Condition, that it &c. alt 
x wards Reyerfion of Part deſcends to the eldeſt, and of the orher Part f 
the youngeſt Son. Per 2 Juſtices the Law which has ſevered the Reverji0n 

has ſevered alſo the Condition; and where one purchaſed the Part of the 

other, he ſhall have Advantage for one Part of the Condition 3s Hel 

and the other as Aſſignee. Mo. 113. pl. 254. Paſch. 20 Eliz. T 


_—Y 


* ww | 


Condition. „ 


5 A. makes Leaſe to B. rendring Rent upon Condition to pay a Fine 4 Rep. 52. 


„Day certain. B. redemiſes this Land to A. before or after the Day Mn. 89 & 
ON qa 7} — 4. 2 be @ * * 30 Eliz, 
of Payment ol the Fine, this is no Suſpenſion of the Condition becauſe it 3 R. Raw. 


„ ltcral, but if the Condition had been to pay the Fine annually the lin's Caſe 


Redemiſe would ſuſpend the whole Condition, becauſe in ſuch Caſe it is 8. S. — 


C. cited 
eutire. Jenk. 254. pl. 46. ; | Hale Ch. 


b 
J. Vent 257. 


. Myrt gagee demiſes the Land to the Mortgagor for Years. This Demiſe | 
does not ſutpend the Condition; tor the Payment of the Mortgage-Mo- 
nev does not ariſe from the Profits of the Land, and it is a Condition 
Cllateral, Jenk. 254. pl. 46. N : . 
9. A. Leaſes to B. 2 Acres for 20 Tears, rendring Rent with Condi- 
ion of Re-2ntry 3 Leſſee leaſed 1 Acre for 10 Tears, and atterwards grant- 
ai the Rever/ion iu the 20 Tears in the ſaid one Acre to Leſſor, it was held 
t be no preſent Suſpenſion of the ſaid Condition, becauſe there was not 
ay Teen. 3 Le. 221. pl. 295, Paſch. 30 Eliz. in Cam. Scacc. Bright- 
man's Cale. | | 
10. Leaſe with Condition to re-enter for not repairing &c. The Leſſor, 
with che Content of the Leflee, builds a new Barn on Part of the Land, 
and the Leſſee rakes a H Leaſe of the new Barn, By the new JLeaſe the 
Condition is ſuſpended ; tor it cannot be apportioned, and the new Leaſe 
b a Surrender tor that Part. Noy 126. Culcoe v. Sharp. 
11. If A. lets to B. tor 10 Years, and B. redemiſes to A. for ſix Years The Condi- 
to commence in futuro, in the mean time this works no Suſpenſion either Hon 1s not 


of Rent or Condition; Per Cur, Vent. 91. Trin. 22 Car. 2. B. R. in RR; 
the Caſe of Lion v. Carew, penſion ot 
the Condi- 


tion ariſes by a preſent Intoreſt paſſed by the Leſſee to the Leſſor, ſo that the Leſſee ought to have Profit 
of it; Adjudged and aſfirmed in Error. Jenk. 254. pl. 46. 4 Rep. 52. b. Mich. 29 & 30 Eliz. 
Raylins's Caſe.—8 C. cited Vent. 247. per Cur. who obſerved that the Reſolution in that Caſe as 
to Suſpenſion of the Rent was not neceſſary to the Judgment given in that Caſe which was upon the 
Extinguiſnment of the Condition, which is entire and not to be apportioned. | | 


(G. d 3) Revived in what Caſes. 


„IN Debt, the Defendant was bound to the Plaintiff in 100 I. to make 

1 #is eldeft Son marry the Daughter of the Plaintiff, and that if he dies 
before carnal Copulation, that he ſhall make his ſecond Son marry the ſame 
Daughter within a Year, if the Law of the Church will permit it ; and after 
the elde, Son married her and died before carnal Copulation, and the Plain- 
if Ota:ned a Licence, aud required the Defendant to make the ſecond 
don marry with the Daughter within the Year, and he refuſed, and the 
Plaintiff” ſued the Obligation; and they demur &c. For it was agreed 
there, that at the Time &c. of the making of the Obligation, it was 
not lawſul that the younger Brother ſhould marry her who was the Feme 
ol his elder Brother; and theretore Quæte if the Obligation, which was 
diſcharged betore by the Licence, 1n as much as the Law ot the Church 
would not permit it, may revive by the Licence obtained after, and to 
be forfeired now where it was diſcharged before; For the ſecond Mar- 
nge Was not permiſſibie by the Law, but by the Licence which came after; 
'or the giving of the Licence proves that the Law would not ſuſler it, 
br the Licence is a Diſpenſation with the Law; and therelore it ſeems 
we the Obligation is not forfeited. Br. Conditions, pl. 194. cites 12 


(H. d) In 


ee 7—˖— ac ee wed 


. 
ö 
' 
' 


M06 
See Tir. (H. d) In what Caſes, after Refuſal, he ſhall lay 


totum. 


the Obligee kiturum, + 28 Þ. 8. 25. 154. 


207. a. S. P. accordingly. hs | : 5 | | 
 +D. 24. b. 25. a. pl. 154. Hill. 28. H. 8. cites Trin. 12 H. 8. Rot. 542. Brickhead v. Wilſon 8 b 
adjudged for the Plaintiff; for that the Defendant ſhould have pleaded that he was ** 


S. P. becauſe 2. A Man bound in a Statute, Recognizance, or Obligation, deſez. 


wiſe it is of an O ligation with Conditjon to pay a leſs Sum. Cro. E. 755 pl. 16. Paſth. 42. Eliz (8 


the rr tenders at the Day, and Obligee refuſes it, that it is loſt for ever, 9. Rep. 59. b and cite 
33 H. 6. 2. 4. b. | | | 
33 3 


: ought to ought to tender the Money is of this quit and full y diſcharged tor ever 


— — ——— — rn 


enter by Force of the Condition, yet the Debt or Duty remained; As if A. borrows 190 1. of B. and 
alter mortgages the Land to B. upon Condition for Payment thereof; if A. tenders the Money to 8. 


ofa Gratuity or Gift, in that Caſe if he tenders the 1001 to him according to the Condition, and be 
refuſeth it, 6. hath no Remedy therefore; and ſo is our Author in this and his other Caſes of like Na- 


— 


Condition. 


A TY 


Tout Femps 


priſt, per Uncore Priſt. 


* 5 Rep. 1. A Man bound in 20 Quarters of Corn, upon Condition 
9 —— 


1 
x tor 10 Quarters ; i it be retuſed at the Day, he may Wy 


Change e twithout laying uncore pit. Co, 9. #2 79. for tt 13 Bonum pe 


to keep it, : ; | | 5 | | 
and ſays, that ſo it was held in 28 H. 8. in C. B. as Carrel has reported. Ibid. 79. 4. b. 00 lu 


Uncore priſt 1 
deliver the 10 Quarters. Pritt tg 


it is no Par- ſanced for a leſſer Sum; the Dbligee retuted at the Day, it is gone for 


cel of the 


Sum contain- ever. Co. 9. P oe 71. b. 


ed in the Ob- | | 
ligation &c, it being contained in the Defeaſance made at the Time, or aftet the Obligation St uute oy 
Recognizance. Co. Litt. 204. a. —— By the Tender in ſuch Cate he is diſcharged of all; but other. 


Cotton v. Clifton. — In the Caſe of a Defeaſance the Sum is collareral, and that is the Reaſon tha: if 


5. In Debt upon Obligation upon Condition, that if the Defendant, 

by and within the Feaff of St. Bartholomew, or before the Feaſt, deliver 

40. Cloths to the Plaintiff, the Plaintiff paying to him 101. for every 

Cloth immediately, that then &c. and that in the Vigil of the Feal, 

the Defendant came to the Plaintiff's Houſe, and there was ready to 

have delivered &c. and the Plaintiff, nor any for him, were not ready 

to pay him; Per Choke, you ought ro ſay that you was there all the 

Day, and the Plaintiff, nor any other was ready to receive ir, and that 

he is yet ready, which all the Juſtices agreed, by which he ſaid accor- 
dingly. Br. Conditions, pl. 174. cites 21 E. 4. 52. 

4. In Debt upon Obligation, the Detendant pleaded that the Plaintiff 

by Deed indented berwixt them Covenanted that the Defendant paid hn 

$ol. at Mich. the Obligation ſhould be void, at which Day he tendred 

_ the Money, and the Plaintiff refuſed it; the Court held the Plea good 

without ſaying uncore priſt; tor the Indenture of Defeaſance is a Col- 

lateral Covenant, and not Parcel of the Obligation, as the Condition 

indorſed is; Per Dyer, Mo. 36. 37. pl. 119. Trin. 4 Eliz. 
This is to 5. In all Caſes of Condition for Payment of a certain Sum in Groſs, 


2 touching Lands or Tenements, it law ful Tender be once refuſed, he which 


tender the after. Litt. Sect. 338. 
Money is 3 5 5 5 . | 
of this diſcharged for ever to make any other Tender; but if it were a Duty before, though the FeofÞr 


and he refuſeth it, A. may enter into the Land, and the Land is freed for ever of the Condition, but 
et the Debt remaineth, and may be recovered by Action of Debt. But if A. without any Loan, 
ebt or Duty preceding, infeoff B. of Land upon Condition for the Payment of 1001 to B. in Nature 


ture to be underſtood. Co. Litt. 209. a. bo 


(19) 


A * 14 * 1 


© * * x \ 
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(d) Vat Things a deſtroy a Condition; 
1 and what not. | 


Act. by the Reſervor. 


„Ni Eliz. 209. 75. agreed per Curiam that by the Grant of * D. 308. b. 
the Reverſion ot Part of the Lands upon a Leaſe tor Years, Wer | 


on which a Rent upon Condition is reſerved, all the Condition is con- Ca 
founded, becauſe it is penal, and therefore cannot be divided; and Co. Lin 
e muſt deſtroy his own Grant ik the Condition ſhall remain, al- 27 ly 2 


tough alſo this Condition was reſerved upon ſeveral Rents. LES. 
8 | | | | | cited in 
l 5 | 3 | dS. C. cited 
Godb, 336. pl. 431,——=5. C. cited And. 174. in pl. 211 —5. C. cited by Anderſon and Rhodes. 
Mo. 205, —5, C. cited by Periam J. Gouldsb. 21.—8. C. cited 3 Le. 144. pl. 178. 

+ And. 193. pl. 211. Knight v. Brech S. C. & S. P admitted per Cur. Mo. 199. pl. 349. 8. C. 
&$ P. admitted per Cur, Gouldsb. 15. pl 14 & 19 pl. 1. S. C. & S. P admitted. 3 Le. 
124. pl. 18. _ v. Beech, S. C. & S. P. admitted per Cur.— 2 Roll Rep. 332. Trin. 21 Jac, 
B. K. Anon. S. P. | | 


2. Co. 5. Knight 55. b. reſolved, [if] the King grants Part of the Re- Mo. 203. 
rerion, Dis Patentee thall not take Advantage ot che Condition, blit 3 P. 
the King by his Prerogative may, becauſe it remains in him. Periam and 

| | | „ : Windham, 
that the Condition was gone, but by Anderſon and Rhodes e contra, and at length the Cauſe was end- 
ed by Agreement And. 4 pl. 211. S. C & S. P. argued.—Gouldsb. 15. pl. 14 8. C — 
3 pl. 1.8. S. C.— Co. Litt. 215. a. S. P. that in the King's Caſe the Condition is not de- 
yea; z | | 2 8 | 


3. Je a Man leaſes for Life upon Condition, the Remainder over, the See (P. d) 
Condition is deſtroy'd, becaule otherwiſe he ſhall deſtroy the Re-?! 7 . 
nander which he hath created. . 


| Notes there. 

4. So ff & Man deviſes for Lite upon Condition, the Remainder to See (P. d) 
mother; this deſtroys the Condition. 29 All. 15. Co. 10. Ma. 4 nd. the 
port, 40. b. and there 41. b. he cites * 4 Ya, per Curiam. Contra Pr Butts 


2d. 12. 52. becaule it is made at the ſame Time. Caſe. 


Ik a Man leaſes tor Years upon Condition, and after leaſes for 
Years by Indenture to another, ro commence preſencly, this ſecond 
Leaſe hath not given away the Condition, for it is but by Eſtoppel 
beween the Parties. Paſch. 41 Eliz. B. R. per Curiam. 9 

6. Ha Man infeoffs nie upon Condition to pay him 191. ſuch a Day, or to 
enter, and I leaſe the Land to him rendring Rent, and at the Day I do 
Mt pay the 101. now he ſhall retain the Land, and the Rent reſerved 15 


ne is extinEt ; per Brian Ch. J. Br. Conditions, pl. 167. Cites 20 


4. 18, 19. ä | OE | | | | 
7. But if a Man makes Feoffment in Fee, rendring Rent, with Clauſe 
of Re-entry for Non-payment, and the Feoffee re-infeoffs the Feoffor, the 
oftor cannot re-enter for Non-payment ot the Rent, becauſe he him- 
elk has the Land out of which the Rent is iſſuing ; but that otherwiſe 
bis of a Sum in Groſs as above; per Brian Ch. J. Br. Conditions, pl. 
167. cites 20 E. 4. 18, 19. | | DO. 
8. And the Law ſeems to be the ſame of a Leaſe made after by the | 
"ffee to the Feoffor tor Years or Lite, tor hereby the Rent is ſuſpende J. 
did. per Brooke. | PO, 5 
1 ln Debt, the Maſter and Brothers of St Bartholomew of London 
ad rrauted to J. S. tor his Life ſuch Corody &c. faciendo ralia ſervitia = 
| 5 = | a 


mY 3 3 — — — CIR 
3% ie 


3 | — ; SE: 2 
N. and others did, and the Grantee leaſed to the Adaſter aud Prot her X 
7 Fears, votreng 191. Kent; The Grancee brought Debt, and the Gran 
cor ſaid that rhe Plaiatiſf has not done the Services; and the Plaintiff 
laid that he is excuſed by Reaſon of che Leaſe to the Grantor, which iz 
a Suſpenſe, by which it was awarded that the Plaintiff fhall loſs h. 

6 2 | 7 : US 

Rent and the Corody. Br. Conditions, pl. 167. cites 22 E. 

1 3 Wien, e | 4. 17, 

10. It a Man wortgazes his Land upon Drſeaſauce of Re-payment to f. 
enter, aud the Bargain to be void, and the Verde? leaſes his Land 10 fl, 
Peador jor 10 Tears by ludeuture of Deleaſance, and fiirther pram y 
him that if be pays loool. within the ſaid Terim of 10 Years, that then 
e+e Hale ſoall be void &c. and the Leſſee ſarrenders the 7 erm, yet the 
Tender of the rooo |. within the 10 Years is good, becauſe the 10 

Years is certain fo the Leaſe is ſurrender'd or ſorſeited; and e contr; 
it it was to repay within the Term aforeſaid, without theſe Words (19 
Years.) For in the one Cafe the Term, viz the Leaſe is a Limitation of 
the Payment, and in the other Cale the 10 Years. Note a Diverlity, 

Br. Conditions, pl. 203. cites 35 H. 8. | 

rt. Leaſe tor Lite reſerving Kent, and for Default a Re. entry, the Re. 
mainder over in Tail; this Remainder does not deſtroy the Condition, te. 
cauſe it was made all at cu, Time. But When Condition is once aunexed 
to a particular Eſtate, and after by other Deed the Reverſion is granted 
by the Maker of the Condition, now the Condition is gone. 0. 12%, 
pl. 53. Hill. 2 & 3. P. & M. in Caſe of Warten v. Lee. 

A Condi- 12. A, leaſes a Houſe and Lands to B. and tatis back a Leaſe of Part, 

N malt and alter Part of the Rent is behind, and A. enters into B.'s Part tor the 

kay wag yak Condition broken. Adjudg'd that the Condition is gone and void by 

of tle Thins Als faking a Leaſe back of Parr, becaul2 a Condition is ſpecial and er- 

 demnifed comes tire, and not to be ſevered. Owen 41. Hill. 26 Eliz. Brirmaa y, 
70 the {iffor, Sramiord.. „„ 

becauſe it 5 F | | | 

is annexed to ſach a Rent in Quantity ; for if the Rent be diminiſhed the Condit'on mult fill. per Hie 

Ch. J. Vent 278. Mich. 27 Car. 2. B. K. in Caſe of Hodgskins v Robſon and Thornborough. 

The Caſe was, vir. A Copynolder made a Leaf? for 16 Years, rendring 201. Rent, Leſſee made a Lea 
of Part of the Land for 10 Years without any Rent. The laſt Leſſee aſſinned his Term ſo the firſt Lalo. 

All the Court agreed that the ft Leſſor ſhall have all the Rent agaiuſt the Leſſee, ard he nothing 

2gainlt his Under-Leſſce, becauſe he reſerved nothing, nor ſhall the Under Leflee have any Thirg 

againit the firſt Leſſor for the ſame Reaſon. 2 Lev. 143, 144. Trio. 27 Car. 2. B. R. lodglony 

Thoraborough. ne | | | 


13. A. gave Land upon Condition to B. and afterwards A. by Fine ti. 
leaſes to B. all his Right, yet the Condition remains. 2 And. 84. Mich. 
39 & 40 Eliz cites the Caſe of Denham v. Dormer. ä 2 

Ow. 116. 14. A Leaſe was made for Tears upon Condition to be performed by tit 
- BY 2 Leſſor, and before the Time of ho arrow the Leſſor leaſes it to a Strang 
1 for Years, and i hen perforus the Condition. It was objected that by Mg 
king this 2d Leaſe the Condition was diſpenſed with; but all ihe 
Court e contra; for the Eſtoppel is only between the Leſſor and rhe 20 
Leſſee, and adjudg'd that the Leſſor's Entry was lawtul. And Coke 
Att. Gen. being in Court faid it was a clear Caſe. Cro. E. 665. pl. 16, 

Paſch. 41 Eliz. Ferrers v. Burrough. 


# by ws | , * 
15. But if one makes a Feoffment on Condition, and afterwards , 


a Fme ta a Stranger, the Condition is gone. Cro. E. 665. pl. 16. Patel, 
41 Eliz. in Caſe of Ferrers v. Borougſg. 1 wu 
Godb. 336. 15. Leaſe tor Years readring Rent with Clauſe of Re-entry, Liſe 
4.  afſiencd all his Term in one Part to one, and in another Fart to another, i 
worthy. Left a Part to himſelf; Leſſor levied a Fine of the Reverſion of the I Hole l. 
Davis. S. C. J. F. The Rent is Arrear. The firſt Leſſee paid all the Rent. The Reit 
and agreed is Arrear again. The Athgnee of the Leſſor demands the Kent and en- 
7 that ters. Per tot. Cur, his Entry is Jawtul ; for the Leſſee by the Alte 
dhe Condi- Tionment of the Land cannot deſtroy the Condition, though true |f F 


— + 4. rere 3 : d 2 . 
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{rhe Leſtor grants the Reverſion of Parr, all the Condition is deſttoy- tion was not 
ed. and the Acceptance of the Rent is not Material. 2 Roll. Rep. 332. deſtroed by 
n WR A | this, it be- 
Trin. 21 Jac. 0 . nog. | ing the Ac 

he Leſlee himſeif and ſo no colour to de ſtroy the Condition, Palm. 382. S. P. on a Leaſe 
+14 by Fitt Williams, and ſeems to be S. C. and for Non- payment the Grantee entered into the 
u wle and held lawful; for the Law by A pportionment of the Land cannot deſtroy the Condition, 
« Leſſor may by Grant of Part of the Reverſion, and Chamberlain J. faid it had been ſo adjudged 
before in this Court. | | | | | | 


Ki 


(K. d) [Deftroged or ſuſpended by] PAN 


F 5 Fol 473. 
Act. in Law. n 


.Mi Elz. 309. 75. Her Curtam, ik the Reverſion of a Leaſe P. zos8. b. 

* tor Years be ſevered in any Part, the entire Condition re- 309. a 
ſerbed upon the Leate tor Zcars ſhall not be ve:royed, it the Se- "das 
yerance be by Diſcent, Eviction, or Act oi the Law; Otherwiſe by © * 
the Act of the Party. | | | x 

2. Tfa Man makes a Feofſment to the Uſe of himſelf for Lite, the Mo. 588. pl. 
Remander to another CT. with Power of Revocation, ane after 1087. Mich. 


mates a Leaſe for wears; he cannot aiter revoke during the u At 


Leaſe, JPalch. 3 Jac, verweea 77% and Fettis, Per Cutiam, lis. 8. C. 


agreed. | — n+ ns 
3. Bur aſter the Leaſe expired he may revoke, Diibitatur, JI. e wee 
Jac. B. between Naland and Fetlis. | en ee 
. | Wh | | cept the 
Term; and that if one makes a Conveyance with Power to make Leaſe, and with Power of Revoca- 
tion, if he makes a Leaſe he may revoke for the Keſidue; but he ſaid the Doubt here is, where he 
his no Power to make Leaſes and yet he makes one; the Court were divided in Opinion, Mod. 
114 pl. 13. Hale Ch. J. cited 16 Car. Snape v. S:urt, that if there be a Power of Revocation and a 
Leaſe for Years is made, it ſuſpends Quoad the Term, but after it is good, - Sec Tit. Powers, 
(A. 16) (D) & (E) | 55 WET an | | 


4. Leaſe for Years, Proviſo, that the Leſſee his Executors or Aſſigns, 
ſhall nit alien mor grant over the Term without Licence of the Leſſor, but only 05, 
% one of the Children of the Leſſee ; The Leſſee died, and his Executor 
granted the Term to one of his Sons, Brooke, Browne and Dyer held 
that by the Grant to one of the Sons the Reſtraint was not determined, 
2nd thar the Son could not grant over to a Stranger without Licence ; 
but Stamtord and Carline e contra. The Reporter adds, Sed quzre hoc, 
and alfo quære if this be s Condition or only a Covenant; tor it was 
. not agreed as to that Point among the Juſtices. D. 152. a. pl. J. Mich. 

4&5. P. & M. Anon. _ N 5 
0 5. Leſſee tor 100 Years leaſes for zo Years with Claufe for Re-entry. 
The firſt Lelſor grants the Reverſion in Fee, and Attornment was had 
accordingly; Granec purchaſes the Reverſion of the Term, he ſhall neither 
; WH five the Rent nor Re- entry; tor the Reverſion of the Term, to which it 
ü was incident, is extint} in the Reverſion in Fee. Mo. 94. pl. 232. 
Paſch. 12 Eliz. Id. Treafvrer v. Barton. TON | en | 

6. Condition was that :// Aſſtrrances fall be to the Uſes of the Inden- Jerk. 252. 
ture; this Condition is not extinguithed by a Fine; but without ſuch pl. 43; 2 
Agreement Condition ſhould be extinct by Fine, or Feof/ment, or by 3 4 
general Entry into a Harrauty, or by being Reſcerved generally. Mo. cordingly.— 


196. pl. 105. Mich, 17 & 18 Eliz. Andrew's Caſe. | 7 REY: 72. 


(0% 4 
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Jenk. 253. 7. A. infeffed B. on Condition to convey it to A. for Liſs ©, 
Pl. 49 S. C mainder to A's. eldeft Son in Fee; A. takes the Profits, and leaſes the 
Land to C. for Years by Indentare, and yet continues the Poſleſſg,, 
Reſolved, that A's. taking the Profits, and making a Leaſe tor Yer, 
was a Diſſeiſin to B. and ſuſpended the Condition during the Tem 
2 Rep. 59. b. Mich. 40 & 41 Eliz. B. R. the ad. Reſolution in Win. 
nington's Caſe. | 
8. A Termor for Years granted his Term to J. S. upon Condition that 
il the Grantee did not 7arly pay to R. 10 J. that the Grant ſhould be 
void, and atter the Grantor made the Grantee Executor and died. per 
Popham and Gawdy, the Condition is extinguiſhed, but Clench aud 
; ramen e. contra, Goldsb. 181. pl. 117. Hill. 43 Eliz. Tutball . 
| more. 5 | 3 
Per Do- 9. A Condition is annexed to 2 Acres, 1 Acre is evicted by an Eign 
Roll Raj, 12 2 the Condition is gone. Per Haughton J. 3 Bulſt. 60. Trin, 
199. ; 


Condition. 


— 


— 


(L. d) Into what Thing the Entry may be ſor the 
14 Condition broke. 


1. IF a Pan leaſes two Mills upon Condition that if the Leſſee 

I leaſes them, or athgns either of them to another, it ſhall be lay- 

ſul ro him to re-enter ; If he leaſes one, the Lellor may enter into 

both, for the Condition goes to both. 38 E. 3. 34 

Le 292. pl. 2. Lands were given n Tai upon Condition if the Donte, or his 
J. Anon. Heirs, diſcontinue the Land, the Donor ſhall re-enter ; the Donee hath 
's eps iſſue 2 Daughters and dies, the Daughters have iſſue 2 Sons ; and Dit; 
of the one of the Sons diſcontinues the Land to another; and it was held by the 
Daughters Court to be a Breach of the Condition. Cro. E. 35. pl. 2. Mich. 26 


levied a Fine and 2) Eliz. Br. R. Croker v. Trevithin. 
Sur Conu- - | 


ſary de Droit Come ceo &c. Clench ] ſaid that the Words are (or any of bis Heirs) and therefore 
it is a Forfeiture, quod fuit conceſſum Per tot. Cur. And Judgment accordingly. | 


3. A Leaſe was made to 2 for Years upon Condition that they, nr 
either of them, ſhall alien any Part of the Land, without Aſſent of #6: 
Leſſor; they make Partition, and one alieneth his Part, this is a Fol. 
teiture of the Whole, Cro. E. 163. pl. 2. Mich, 31 and 32 Eliz. L. 
B. Goſtwick's Cale, VV 


— 


5 (M. d) At what Time he may enter for the Condition 


broke or performed. 

Cro. C. 213. 1. IF A, make a Feoffment of the Land ro J. S. in Fee upon Con. 
55 dition that it pays 10 1. to J. S. the firſt of May, 6 Car. that 
S bar it ſhall be lawtull for him to re-enter, and after be pays the 1e. V7 
S. P. does fore the Day, ſcilicet, the firſt of April, and J. S. accepts it; thoug) 
not appear. this is a good Performance of the Condition, inalmuch as Pak, 
1 8 2 ph ment betore the Day is Payment at the Dap, yet A. cannot Ra 
8 b 4050; and reveſt his old Eſtate by Force of the Condition cill che — 


appear. ] 


Condition. 


dan, becatie £58 Condition docs nat give him Power to reenter 
til che ſald Day. Mich. 3 Car. B. N. between Brgopre and SPUr= 
e, held by Baxkiy, in the Cale of a Surrender of a Copy hold. 
* In Allie the Jury ſaid, that A. eaſed to B. upon Condition, that 
« 1, ur his Heirs pay to B. or his Heirs 101. within a certain Time, that 
is ball re-enter, and if he does not pay within the Time, and B. pays hint 
174, within another Terim after, that then B. ſhall have Fee, and A. nor B. 
g nt pay, and &. re- enters, and after that both Days were paſſed B. 
quſted him, and A. brought Aſſiſe, and took nothing by his Writ, be- 
cauſe it ſeems that B. has Franktenement for his Lite by the firſt Live- 
; tor A. cannot re-enter, becauſe he did not pay, and B. cannot have 
tte becauſe he did not pay. Br. Conditions, pl. 102. cites 12 Aff. 5. 
la Aſſiſe a Feize was ſeiſed, and infeoffed a Man, who had a Feme, Br. Condi- 
10 Condition that he ſhould marry her. The Feoffce infeoffed A. who in- tions, pl. 
frf:4B. who inſeoffed C. who infeoffed D. The fr/# Feoffee died; The 80 5 
teme entered upon D. 16 Years after, and the Entry good, for it is ad- F. N. B. 205. 
mi:ted a good Condition; For though the Feoffee cannot marry at the 
Tune of the Feoffment, yet it may be that his Feme ſhall die, and then 
he might have married the Feottorels, and therefore a good Condition, 
and the Entry lawful. Br, Conditions, pl. 119. cites 40 Aff. 13. 
4. Note, by three Juſtices, that it a Man covenants with C. that cer- 
tris Recoverors ſhall ſuffer Hint to take the Profits of ſuch Land till F. ſatis- 
m of roo J. There C. ſhall take the Profits till J. pay him 1001. and 
the Profits thall not be taken as Parcel of the 100 J. Contra Shelley, 
but he did not perſiſt itrongly in his Opinion. Br. Expoſition, pl. 1. 
e 5 
5. The Condition of a Feoffment was to pay 20 1. at Michaelmas, and 
ſy every Y car, and after ſuch Default the Feoff ment to be void. Ruled by 
the judge, that it is uncertain in this Caſe when Re-entry ſhall be made. 
Clayt. $6, pl. 145. Summer Aſſizes, 16 Car. before Foſter J. Fall's Caſe. 


2 ab 


— a ww 


— 


92 85 8 See Tit. Co- 
(N. d) o may enter for the Condition broke. ite Notes on 
| | 5 ; | 22 32 H. 
| | 2 | 5 | 8. cap. 34 
& is a Feoffment be made upon Condition to infeoff a Stranger, Bur it ſeems 
1 and the Feoffee does not perform it, the Stranger cannot enter ©{ewhere, 


| cad thatif a Man 
for the Breach of tt, becauſe he is a Stranger to the Condition, intel an- 
J = e other to in- 
5 e | e | .;- feof the frf8 - 
Frefor, and the Feoffee offers to him, and he refuſes, there the Feoffor cannot re-enter; for there is 
Default in him. Contra in the other Caſe ; there is not any Default in the Feoffor when the Stranger re- 
fuſed; Per Newton and Paſton 1 and Fulthorpe J. accordingly, and ſo 3 Juſtices in one Opinion, and 
none to the contrary. but Forteſcue Serjeant; Quod Nota. Br. Conditions, pl. 53. cites 19 H. 6 34. 
Hik a Man infeoffs J. S. upon Condition that if J S. do not pay 101. yearly to a Stranger, that then 
the Stranger may re-exter, and it is by Deed indented, and after J. S. does not pay the Stranger, there 
the Feeffor may enter, but not the Stranger; Quod Nota. Br. Conditions, pl. 205. cites Doct. & Stud. 


lib. 2. fol, 94. 


2. Bur in this Cale the Feoffor himſelf may enter for the Condition s b. for ic | 
role. 21 E. 4. 56. I? appears that 


it was not 


= * 


— Intent of the Feoffor that the Feoffee ſhould retain the Land. Br. Conditions, pl. 55. cites 19 H. 
67.73. 6. — e ama e — 


4 K 3. De 


„ - 
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— — — —4 A — —ů— _ ; 


210 Condition. 
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2 . - | - — | i ——ů— 
3. Me in Remainder cannot Liter for a Condition broke u 
ticular Eſtate, 29 All. 17. abe VP th w 
The Aliena- 4. I the King's Tenant aliens upon Condition, and dies, hig 


1 by in Ward to the King tor other Land, the King may enter in the Rin. 


the King, Of the Heir for the Conditiou broke, 18 All. 18. adjudge ® 
and the Con- Clifford s Caſe. _ : ns ho "_ 
dition was to hs | | | 
re-infeoff the Tenant. Br. Conditions, pl. 105. cites S. C. -Co. Litt. 222. a, b. cies &. © 
2 Rep. 80 a. b. cites S. C. and the Reporter adds his Obſervations uvon it. —Tenant of the 8 
infcofted A to re-infeoff him or his Heirs, and died before Re-infeoftment, his Heir being wich King 
| and this was found by Office, whereupon the King ſeiſed tor the Condition. Br. Conditions 18 


cites 42 Aſſ. 6. l h me l 
Br. Condĩ- 5. Ik the King's Tenant aliens in Fee upon Condition, and dies 5 
tons, pl. 104. Heir within Age, the King may enter in the Right of ti 5 dies, 
Cites S. 2 "PS. S 2 4 ro 4 $1) | the Deit lot the ment 
and Brooke Condition broke. 17 All. 20. i _ 
ſays, Quod | | 5 
r this was by Entry deſcended, and yet the Feoffment was by Licence of the King; Que br. C 
ideo Legem. | 1 10 
| h | re do 
Mo. 525.pl. 6. Ik a Man leaſes for Years, upon Condition if the Rent be arrzy jr gl 
694 Davy v., that the Leaſe ſhall ceaſe, and then grants over the Reverſion, and q; the 
— Mee 7 6 > ulld ai 
Fel 474. ter the Condition is broke, the Grantee of the Rev erſion may enter th 
into the Land, for the Leale * is determined before Entry by te 1 

Mathews "Breach of the Condition. Y. 4: El. B. N. between cy nl of 
and Binfield, If pcm | | | Fron 

S. C. but . — | „„ | | 

Rates it, that A. ſeiſed for Life of his Wife made a Leaſe of a Mill % B. the Defendant in Ei&ny Leaſe 
for 17 Years, ho afterwards aſſigned the ſame to C. for 14 Years, rendring yearly 3 Buſhels of Mel; & | 
and one Buſhel of Wheat every Saturday, and if any Part thereof jhculd not be paid the Leaſe ſoreld unf ton, 
B. enter'd and was poſſeſſed, and C. being poſſeſſed of the Reverſion by Deed-Poll, grantea all Lis Recwrin In 
& totum ſtatum & intereſſe to D. to evhom B attorn'd. D. demanded the Rent, and for Non-ptiyment ditior 
ter d. Clench, Gau dy, and Fenner (abſente Popham) agreed, that by the Common Law the Afones void: 
de toto Statu ſhall take Advantage of the Ceſſer of the Term in Eſſe, and make Demand of the Ken an El 
if the Grant de toto Statu be by Writing and Attornment had, and vouch'd 11 H. 9. and Smith U rake | 
Stapleton, in Plowden. And they all, (abſente Popham) agreed, that by the Stat. 32 H. S. tne Grantee pack 

of the Reverſion of the Term ſhall have Benefit of the Condition annexed to the ſeſſer Term derived | 
_ out of the 3 and this by __ wag od ords 2 3 Statute, viz, that the Grantees, their Execy. 1 
tors &c. and therefore it was adjudged for the Plaintift.—Cro. E. 649. pl. 40. Davy v. 80 | 
and Clench and Fenner held, that 5 this Caſe the Grantee ſhall LIES we 9 Ia 
the Eſtate ſhall ceaſe without Entry, becauſe f beginning by Parol it may fo determine; bur it he cannd Lan 
by the Common Law, he may clearly by the Statute, for by that Leaſe made the Leſſor has the Rer. and 
ſion, and the Grantee has that Revei ſion and Rent, and is within the Intent of the Statute 3 2 H. 8. for { 
he has the entire Reverſion, and Gawdy was of the ſame Opinion as to his being within the Statute; _ 
but he doubred whether he might by the Common Law; wherefore, Popham abſente, it was adjudg' hay 
for the Plaintiff. But in this Caſe, if the Leaſe had been for Life upon ſuch Condition, the can 
Grantee ſhall not take Advantage of the Breach of the Condition, for this is but avoidable by EH Fro 

after the Condition broken, which cannot be by the Common Law transferr'd to a Stranger. 8 Rep f 
95. b. Trin. Jac. per Cur. in Manning's Caſe. —— 10 Rep. 48. b. S. P. | | 57 


+ [Quezre what this Means. 


7. Aſſiſe; Feme Tenant in Tail after Paſſibility of Iſſue extinct, the N. the 
wver/ion to R. in Fee, takes Baron; the Baron and Feme alien to him in Re- tha 
verſion, rendring Rent for Life of the Baron by Deed indented, with nk 
Clauſe of Re-entry for Non-payment within 8 Days. The Alience alien: he 


over. The Rent | was] arrear. The Baron and Feme entered tor the ſai 
Rent arrear, and the Entry adjudged lawful becauſe ot the Rent at. 4 
rear, and not becauſe of the Alienation of the Alienee; and it cannot Wi 
be adjudged a Surrender, becauſe it was made by the Baron tor his th 
Lite, and the Feme may ſurvive him, and it cannot be adjudged Aliens- pag 
tion to the Diſinheritance &c. for it was mace by Aſſent ot him in Re- br 
verſion, and it is not a Diſcontinuance, becauſe it is made to him in Re- - 
verlion, Br. Conditions, pl. 112. cites 29 Aſſ. 64. . 
th, 


S$. Bard 


cannot be reſerved nor appointed to a Stranger quod nota, and ſo, per 


Jad Prior Commander ; And after the Prior died, and one who was Brot hei. 


* — 
—_— 


nr 


** 
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g. Baron ſeiſed in Fure Uxoris infeoffed F. C. upon Condition to leaſe to Br: Entre 
tin aud his Feme for Term of Life, the Remainder over in Tail, the Re- 2 
nainder #7 Fee to the right Heirs of the Baron. The Baron dies. F. F. 5. 28 
laſed to the Feine for Life, Remainder in Tail, Remainder to the right Heirs the Re entry 
ile Feme. The Heir enter'd tor the Condition broken, and the Feme the Diſcon- 


q opoo him, and per tot. Cur. præter Cheynie her Entry is con- tinuance is 
enter d upoo bim, pe P * Fatty is c e and 


geable. Br. Conditions, pl. 71. cites 4 H. 6. 2. 3. dy eters 
| $4 8 | 5 | Re-ent 
the Feme Br. Diſcontinuance, pl. 8 cites S. C, —— 8. C. cited $ Rep. 44. a. Tt Tk 


112, 4 $ P. and when the Heir has entered for th2 Condition broken his Eſtate vaniſhes, and the El- 
me is preſently veſted in the Wife. —— Ibid. 236. b. S. P. 0 


9. If A. infeoffs B. upon Condition to re-infeoff” him in Fee, and A. 8 8 | 
ties, vet B. ought to infeoff the Heir of A. and it B. had tendered Feott- N 
nent to A. and he refuſed, and died, yet the Heir of A. thall make Re- 5 

et, and ſhall have the Land; Quere inde, where no Time is limited. 8 8 


b. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. 


10. It a Man leaſes Land tor Term of Years upon Condition that if There 10 4 | 
te does not go to Rome by ſuch a Day his Eſtate ſhall be void, and the Lej- Diveriny 


| etween a 
ſir grants the Rever/zon over, the 7, enant attorus, and atter he does not $0, Condition 
the Grantee may enter. Br. Conditions, pl. 245. cites 11 H. 7.179. annexed tog 
11, Contra if the Condition was to re-exier, Ibid. | Freebold, 
12. But of a Thing doid Purchaſer may take Advantage, and the ſame er do a Leaſi 
of Leſſee tor Term of Lite. But  Erook lays Quzre inde ; tor, per 0 yy « Kan 
Bromley Ch. J. 2 M. it is not void till an Entry. Ibid, make a Gift 


| | | in Tail, or a 
Leaſe for Life upon Condition, that if the Donee &c. goes not to Rome before ſuch a Nay, the Gift 
& ſhall ceaſe or be void. The Grantee of the Reverſion ſhall never take Advantage of the Condi- 
tion, becau'e the Eſtate cannot ceaſe before an Entry. Co. Litt. 214. h. | 

Int if the Leaſe had been bur for Years the Grantee ſhouid have taken Advantage of the like Con- 
dition, becauſe the Leaſe for Years, ipſo facto, by the Breach of the Condition without any Entry was 
wid; for a Leaſe for Years may begin without Ceremony, and ſo may end without Ceremony; But 
n ſtate of Freehold cannot begin nor end without Ceremony, and of a veid Thing an Eſtranger may 
ake Benefit, but not of a vidable Eſtate by = Co. Litt. 214. b. S. C. cited Le. 61, 1a pl, 79. 
bach. 29. Eliz; C. B. in Caſe of Gamock v. Cliff, & S. P. per Curiam held accordingly. | | 


13. A Man gave in Tail upon Condition that if the Donee die without 
Iſur, or he, or his Iſſue, alien in Fee, that his 6 flag” wag ceaſe and the 
Lind ſpall remain to a Stranger; the Donee aliened in Fee, and had Iſſue 
and died, and it was held a good Condition as to the Donor, if he had 
reſerved the Entry to himſelt, but it is not good to make the Stranger 
have the Remainder ; for Rent, Re-entry, Condition nor Remainder | 


Frowicke, the Condition in the principal Cate cannot make the Land to 
temain to a Stranger, quod Vavalor conceſſit, and this by three Juſtices. 
Br. Conditions, pl. 83. cites 21 H. J. 11. : N . 
14. The Prior of Saint John's in jeruſalem in England Jeaſed for Tears 
the Commandry of Bablil by Indenture to Martin Docknye, Proviſo, 
that if the ſaid Prior, or any of his Brothers there being Commanders, would 
inhabit in it, that then the ſaid M. D. and his Aſſigns oblige themſelves by 
the ſame Indenture, upon a Year's Warning, to remove or give Place to the 


at the Time of the Demiſe was made Prior, and was alſo Commander, by 
Which he pave Warning by a Year, and M. D. would not avoid, and 
the Prior entred, and it was in Oſleſtion whether the Prior may be Com- 
nander al/o or nor, and if a Man may give Place to a dead Perſon as the 
Brothers were ? But this was not much weighed &c, But the Queſtions 
were, Whether the Words above were a Condition, and if it be a Con- 
dition whether they extend to the Succeffor, becauſe no Succeſſor Was 
mentioned in the Indenture ? and by rhe beſt Opinion it docs net extend to 
ibe Succeſſor it it be a Condition, becauſe the Indenture ſpoke only » the 

| N | FLuP 


3 12 = Condition. | 


Prior and not of the Succeſſors. And, per Audley Chancellor, this aue to 
Word (Habitation) in the Condition goes to the Petſon ot the Prior only But b2c 
who is now dead. Br. Conditions, pl. 9. cites H. 8. 14, 15. of the C 

15. No Manner of Perſons ſhall rake Advantage of Conditions Exec, the luce 
rory if they be not Parties or Privies; for Priv:es in Eſtate ſhall not tag 
Advantage of Conditions Executory &c. Perk. 8 830. 

16. It a Man ſeiſed of Land leaſes it for Life upon Condition that yy 
Leſlee ſhall pay 20s. at a Day certain, the Rematnder unto J. H. in Fe th 
J. S. ſhall not take Advantage of this Condition by way of Entry, ang 4 


— _— 


: g 1 | re - in 

yet he is privy in Eſtate; tor both their Efiates were made at one ani th tat he 
ſame Time &c. Perk. S. mn. —- =” 3 | not, be 
17. Nor Privies en fait ſhall not take Advantage of Conditions Ky, Kelv. 


cutory ; and theretore, it a Man ſeiſed of Land leaſes it far Life Jon — 
Condition &c. and afterwards grants the Rever/ron unto a Stranger in Ius 
and the Leſſee attorns, yet the Grantee ſhall nor rake Advantage of thi 
Condition by way ot Entry, notwithſtanding he be privy en fair, he. 
cauſe he has the Reverſion by Grant &c. Perk. S. 831, 
S. P. that the 18, Nor Privies in Law ſhall not take Advantage of Conditions Exe. 
ir For cutory; and therefore, it there be Lord oi Zenent, and the Tenant doth 
not enter for leaſe the Tenancy for Life unto a Stranger pm Condition, and atterywargs * 
Breach of the Tenant dies without Heir, and the Rever/ron eſcheats to the Lord, the 
Condition, Lord thall not take Ad vantage of the Condition by way of Entry; and 
OS hs Lord in this Caſe 1s laid privy in Law, becauſe he has his Eſtate in 
the Leſſor; the Reveriion by the Law only, viz. by Eichear. Perc. S. 631, $32, 
bur if any 5 | | 
Rent become in Arrear he may diſtrain. Litt. S. 348. 


8 - 
Co. Litt. 19. But Privies in Right ſhall take Advantage of Conditions Executoty Ren 
214. b. 5. P. &c. and therefore, it Leſſec for Years be of Land, and he granteth his l. or 
accordingly, c 


ad is e ſtate unto a Stranger upon Condition &c. and maketh his Executors and 
Adminiſtra- dies; in this Caſe his Executors ſhall take Advantage of this Condition, h 


tor where <vay of Entry, tor they are Privies in Right; tor if the Condition be 

on Lelie® broken, and they do enter into the Land &c. they thall have the ſane 
tes inteſtate; - © ; eos = | 

for they are in Right of the Teſtator &c. Perk. S. 832, 833. 1 

privy in . 5 bo 

Right, and repreſent the Perſon of the deceaſed. 


mow * 20. If a Man, ſeiſed of Land for the erm of 20 Years in Right of lit 
nue 10e 


Right of the Wife, leaſes it to a Stranger for ro Tears rendriug Rent &c. and for Default 


Feme, upon Of Payment to re-enter; the Husband dies and then the Rent is behind. | 
Condition, I conceive that the Wife ſhall have the Rent, and not the Executor, be- 0 
that after cauſe the Rent was to the Husband by way of Reſervation, and the 2 
_- N Wite has the Remainder of the Term; but though the Wife thall have ; 
| ſhall enter the Rent, yet ſhe ſhall not enter for the Condition broken; Caula 1 
into the | . Patet &c. Perk. 8. 834. : | | 1 | 0 
Land by . „„ | . 1 
Reaſon of the Condition broken, now the Feme ſhall enter; Per Fineux J. Kelw. 64. b. f 
So if a Bi. 21. If an Abbot infeoffs a Stranger of Land, which he has in Right gf | 
1005 * his Houſe, «por Condition, his Succeſſor ſpall take Advantage of the Condi- ) 

| o £1 «» | * op; © "> | g A . 3 Ri ht; 

bendary, tion by Way of Entry if it be broken, becauſe that he is privy in Right; 
Parſon, or The ſame Law is of Dean and Chapter, and ſuch like Perſons, mutats ( 
mother mutandis. Perk. S. $35. - 8 . g 


Body Poli- | Es 3 | | 
tick or Corporate, Eccleſiaſtical or Tempora], make a Leaſe &c. upon Condition his Succeſſor may Or 
for rhe Condition broken; for they are privy in Right. Co. Litt. 214. b.. Mo 52. pl. 152. Pal 
5. Eliz, Eire's Caſe, S. P. as to an Entry for a Condition in Deed broken; but otherwiſe of a Condition 
in Law as Waſte, Forfeiture &c. — And, 9. pl. 19. Anon. S. C. but S. P does not appear. ——*" 
221. b. pl. 20. Ayer v. Orme, S. C. and was upon a Leaſe made by the Arſhbiſhop of York, and cal. 
firmed by the Dean and Chapter, in which the Rent was reſerved to the Archbiſhop and h's noe 
provided that in Time of Vacancy of the Archbiſhoprick the Rent ſhall be paid pro Rata of ts d 


cane, 


2 „r — — Ys. 2 — — R we 4 as 5 
* A 2 * 2 I 7 <a 


dition. - 


. 22 
Con — 


Deer y | - ; 

ancy to the Chapter of the Cathedral Church, ut in Jure ſuo &c. The See voided and continued 
wid more than ſix Months, and for Rent Arrear during .he Vacancy, the new Arcbiſhop entered ; 
But ber auſe the Condition ariſes upon a Rent to be paid neither to the Leſſor nor to his rw dnl and the Preach 
the Condition being neither in the one's Time nor in the other's, it was held by Weſton and Brown that 


22. And Privies in Blood as the Heir of the Feoffor &c. ſhall take Ad- As in Treſ- 
yantage of Conditions Executory by way of Entry &c. Perk. S. 835. wage) break- 
Cloſe the Defendant pleaded, that his Father, whoſe Heir he is, infeoffed the Plaintiff upon Condition 
bre inteoff him when required, and did not name his Heir in the Condition; but the Heir fliewed 
hat he required the Plaintiff to re-infeoff him after the Death of his Father, and becauſe he would 
or, be re-cotred ; and the Plea held good notwithſtanding the Heir was not named in the Condition. 
Kelw. 137 pl. 125 Caſus incerti Temporis cites Mich. 7 H. 6.——Co. Lit. 219. a, the Heir may enter. 
—2 Rep. 80 a. S. P. cites Lit. Cap. Conditions, fol. 82. [S. 353. | 


23. Deviſe of Lands to A. on Condition to pay a certain Debt, and if 
A. fals Payment, then to B. and his Heirs for ever on Condition that he 
all pay the Debt & c. Deviſor dies. A. the Executor doth not pay the 
bebt. B. dies. The Money is demanded of his Executor [who does 
not pay it.] Onære, If the Heir of B. may enter to perform the Condition 
or not. D. 128. pl. 59. Hill. 2 and 3 P. & M. Wiltord v. Wiltord. 
24. Bailiſt cannot by his Office enter for Condition broken without 
ſpecial Warrant. Mo. 52. pl. 152. Paſch. 5 Eliz. per Cur. agreed. 
bires's Caſe. | e 8 
25. A Feofſinent is upon Condition that the . give the Land in If J infeoff 
ail to a Stranger, who refuſes the Gift, there the Feoffor may re-enter; R Con- 
Per Dyer. 2 Le. 222. pl. 281. Paſch. 16 Eliz. C. B. OR off J. S. | 
26. But a Feoffment upon Condition to infeoff a Stranger, or to grant à who refutes, 
Rent-charge, if the Stranger refuſes, there the Feoffor ſhall not re-enter ;now the 
tor his Intent was not, that the Land ſhould revert &c. Per Dyer, 2 Le. 3 ſhall 


222, pl. 28 1. Paſch. 16 Eliz. C. B. 3 refs 


: | | if it were to 
give in Tail it would be contrary ; held per Cur. And Harper J. ſaid, that if a Feoffment in Fee be 

made to J. S. on Condition that he ſhall grant a Rent-charge to A. who refuſes it, J. S. ſhall be ſeiſed 

to hisown Uſe, Le. 266. pl. 254. 20 Eliz. C. B. ——S8. P. Arg. Le. 199. cites 2 E. 4. 2. & 19 H. 6. 34. 

—— Co, Litt. 209. a. S. P. as to making a Gift in Tail or granting a Rent-charge ; but contra as to Con- 

dition to infeoff a Stranger who refuſes; for there he ſays the Feoffor may re-enter, becauſe by the ex- 

pF Intent of the Condition the Feoffee ſhould not have and retain any Benefit or Eſtate in the Land, 
t is as it were an Inſtrument to convey over the Land See (L. c) pl. 4. 5. and the Notes there. 


21, If a Feoffment of Lands in Borough Engliſh be made upon Condition, 

the Heir at Common Law ſhall rake Advantage of it; agreed. But 

whether the younger thould enter upon him Manwood put as another 

(Queſtion, Godb. 3. pl. 3. Paſch. 20 Eliz. C. B. Anon, . 
28. R. Cny que Uſe atter the Stat. 1 R. 3. and before the Statute 2) Le. 99. pl 
HH. 8. deviſed the Uſe to his younger Son upon Condition. The Condi- 8 for 
tion was broke. J. the eldeſt Son of R. entred. Adjudg'd, after ſome the 1 Fd 
doubting, for J. the Heir; becauſe the 27 H. 8. gives the Poſſeſſion in (the Plain- 
Qulity and Condition with the Uſe, and likewiſe to Ceſty que Uſe ſuch a JOY 
benefit and Advantage as the Feoflees had, ſo that J. was enabled to go 

tke Benefit of the Breach, whether it was a Condition or a Limitation. S. C. ad. 
Mo, 212. pl. 353. Mich. 27 & 28 Eliz. Rudhall v. Milward. judg'd that 
29. Where the Words of a Condition are Quando Dimiſſio prædicta ibe 2 

"it Vacua, and no Clauſe of Re- entry is reſerved, ſo that Privity is ““ awful. 
not requiſite, Tenant in Dower ſpall take Advantage. Le. 61. pl. 79. 

Paſch. 29 Eliz. C. B. Gamock v. Clit. wi 1 
30. No one can defeat an Eftate of Freehold by Condition, unleſs the Heir. No one can 


And, 184. pl. 220. Trin. 29 Eliz. in Caſe of Paine v. Samms. take . 
| 1 | | vantage of 
2 conditional Fee ſimple but the Doror &c, and not a third Perſon. 2 And. 22, 23. 


4 L. TT 31. An 


pl. 14. 8 C. 


— vl 


314 Condition. 


— — 


. 


lee. 31. An Alles leaſed Lands to 3 Alen tor $0 Years, and in the Bag 
pl. 207- rhe ſaid Leaſe was a Clauſe, that if they died within the ſaid Term th 
NY 68. the Leffor ig ht enter. The Piſſeſſrons of the Abbey came unto the Kay 
| 0 granted the Rever/ion to F. F. who made a new Leaſe thereof to 7 6 
for 21 Tears to begin after the Expiration, Determination or Surrender u 

the former Leaſe. The 3 Leſſees died within the Term. All the Juſtices 

held that F. D. con!d not enter before F. F. had entred ; for it is in the 7 

lection of J. S. it he will take Advantage of the Condition, and defy 

the Leaſe, but that ought to be by Entry; and none can make ſuch 

Entry but the Leſſor himſelt, or by his exprets Direction &c. 3 L. 

269. pl. 363. Paſch. 33 Eliz C. B. Anon. | 

Cro. E. „19 42, A. having 5 Sons deviſes Land to B. the eldeſt and his Heir 
Aa udg:d. and — io every of. his younger Sons to be paid by B. at their Ages of 21 
Loy «1. Years. And , B. does not pay, then he deviſes the Land 7o the Jounger 
Avneſworth Oo and their Heirs. Adjudged that if the 201. be ar the Time unpaid 


V Betty, S. C to auy one of the younger Sons, though all the others are paid, yet the 


reſolved. Eſtate by che Cond1:1on precedent ſhall go to all 4, and not to that one 


vuly. Mo. 644. pl. 891. Hill. 41 Eliz. R. R. Hainſworth v. Pretty, 
33. It a Man makes a Leaſe for Years upon Condition that the Leſſee 
ſhall not go to Rome, or «po any other collateral Cond:tion, with a C. 
clilſton that the Leaſe ſlall le vid, it the Lefior here grants ove the 
Reverfion, and after the Condition 1s broken, the Grantee inall take Bene. 
fic of it; but if a Leaſe for Life be mate with ſuch Conditiou, there the 
Grantee ſhall never take Advantage ol it, ivr the Eſtate for Lite doch 
not determine but by Re-entry ; and Entry or Re-entry in no Cale by 
the Common Law can be given to a Stranger. 3 Rep. 65. a. Trin. 
38 Eliz. B. R. in Pennant's Cafe. 5 N 
34 A Condition or Limitation annexed to an Eitate of Land ought 
to deſtroy the whole Eſiate to which it is annexed, and not Part ol it, and 
cannot determine it in Part and continue it tor the Relidue; per Cur, 
1 Rep. 85. b. Paſch. 42 Eliz. C. B. in Corbett's Caſe 
35. Tnere is a Diveiſuy between a Condition that requires a Re- ent 
and a Limitation that iplo Facto derermines the Eltate wichour any Eu- 
try. Ot che firſt no Stranger ſhall rake Advantage, but in caſe of a Li- 
- mircation *ris otherwiſe. Co. Litt. 214. b. 3 
36. As it a Man makes a Leaſe Quouſque (that is to ſay) until J. 0. 
come from Rome; the Leſſor grants the Rever/zun over to a Stranger. F.S. 
comes from Rome; the Grantee ſhall rake Advantage ot it and enter, be- 
cauſe che Eſtate by che exprets Limitation was determined. Co. Lit, 
214. d. | 8 | of DT 
37. Wir is if a Man make a Leaſe to a Woman ©Onuamdin caſta vixerit, 
or it a Man make a Leaſe for Life to a Widow, $i tamdiu in pura vidu- 
tate viveret. So *tis if a Man makes a Leaſe for 100 Years if the Liſe 
live ſo long, the Leſſor grants over the Reverlion, the Leſſee dies, the 
Grantee may eater. Co. Litt. 214. b. 


38. Diverſity between a Reſervation cf Rent and a Re-entry ; for a 


Rent cannot be reſerved to the Heir of the Feoffor, but the Heir may 


zake Advantage of a Condition which the Feoffor could never do. Co. Lit. 


214. 0... | HR 
39. As it I ine another, upon Condition that if my Heir pay to tht 
Feuſſee Ec. 20 5s. that he and his Heir ſhall re-enter ; This Condition 1s 
good, and if after my Deceaſe my Heir pays the 208. he ſhall re- ente. 


tor he is privy in Blood, and enjoys the Land as Heir to me. Co. Lic. 


214. b. ON 

40. If Leſſee for Nears demiſes or grants the ſame upon Condition KC: 
and dies, his Exccators or Adi niftrators may enter tor the Condition 
broken; tor they are privy in Right, and repreſent the Perſon of the 
Dead. Co. Litt. 214. b. | „ 
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enter. In this laſt Caſe the Grantee ſhall never take Benefit o 
Condition. Co. Litt. 215. a. „ 8 

42. II Cy que Uſe had made a Leaſe for Tears Gc. the Feoffees ſhould 
nor enter tor the Condition broken, tor they are privy in Eftate, but 


the 


ut prie v in Blood. Co. Litr. 215. a. in principio. 
43- By Ati ia Law a Condition may be apportion'd in the Caſe of a 


$% 7” av > on Kc "os ” we 2 


leſſor, having 1ſue two Sons, dies, each of them thall enter for the Con- 


and wrong of the Leffee. Co. Litt. 215. 2. 3 
4. GAardian in Chivalry, or in Socage, in the Right of the Heir, 
ſhall by the Common Law take Benefit of a Condition by Entry or 

Re- entry. Co. Litt. 215 b. Fa 
45. No Entry nor Re-entry may be reſerved or given to any Perſon, but 
oaly to the Feoffor, or Dozor, or T{[or, or to their Heirs, and cannot 
be given to a Stranger; for if a Man leates Land for Lite by Indenture, 


Ke. it atterward the Leſſor by Deed grants the Reverſion to another in 
Fee, and the Tenant for Lile atcorn &c. it the Rent be after behind, the 
Grantee of the Reverſion may diſtrain tor the Rent, becauſe it is 


. incident ro the Reverſion, but he may not enter into the Land and ouſt 
: the Tenant as the Leilor might have done, or his Heirs, if the Rever- 


hon had continued in them &c. Litt. S. 347. | 

46. It Feoftee on Condition to re-inteoft refuſes to re-infeoff Sc. on rea- 
ſmatle Requeft made by ſuch as ought to have the Eſtate, the Feotior or 
bis Heirs may enter. Litt. S. 353. RG. 

47. In every Exchange a Condition is implied; as if B. exchange with 
A and A. with B. and B. aliens to C. and A. is evicteu, he may enter upon 
C.lut if C. be cvicted by a Title paramount, he (ball not enter upon A. For 
we Condition runs in Privity, and does not extend to the Aſſignee. 4 
Rep. 121. a. b. Paſch. 1 Jac. per Cur. in Buſtard's Caſe. 

48. It a Leaſe be made upon Condition to be word if 10 J. be not paid 
a a certain Day, the Grantee of the Rever/zon ſhall not enter for ſuch 
Condition, becauſe it is collateral; Reſolv'd, Mo. 876. pl. 1228. Cha- 
vorth v. Phillips. a VF 


11 


Condition broke. 


2. In Ejectione Firmæ it was ſaid by Finch, that if a Man makes a 
feolfment upon Condition that the Feoffee lea to A. for Life, the Remaiu— 
ler ts N. and he leaſes to A. reſerving the Rever/ton to himſelf, and the 
Her enters; by this he defeats the Eſtate for Life which is well made, 


de Condition had been to make a Leaſe for Years ts A. the Remainder to 


41. In Caſe of a Leaſe for Tears there is a Diver/ity where the Con- 
itzon is that the Leaſe ſhall ceaſe or be void, or that the ge all. 


common Perſon; As it a Leaſe tor Years be made of two Acres, one of 
the Nature of Borough Engliſh, the other at the Common Law, and the 


dition broken; and likewiſe a Condition ſhall be apportion'd by the Act, 


rendring Rent to the Lettor and his Heirs, with a Clauſe of Re-entry 


(0.8) hut Things ſhall be avoided by Entry for te 


cauſe he ought to take Franktenement by his Re-cacry ; But contra zf 


IJ the Baron be infeoffed in Fee, upon Condition for the Nonpay- F teh. Con- 
ment of a Certain Rent to re- enter, und after the Baron dies, and ditions, pl. 
after the Condition is broke, and the Feoffor enters upon the Heir for 12 cites S.C, 
the Breach thereof, the Wite ot the Baron thall nor be endow'd; far her 
Tile is defeated by the Encry for the Condition broke. 22 E. 3. 19. 
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V. and he leaſed tor Years to A. referving the Reverſion to himſelf: in 
this Caſe the Feoffor ſhall re-enter, and the Leaſe tor Years is g . 
Quod quære inde; tor he that enters for Condition in Fait broken 4%. 
feats the meſne Eftates, and is in as clearly as he was in at the Time gf 
making ot the ſaid Feoffment. Br. Conditions, pl. 27. cites 44k, 

op + Fg | Ce gb „ 
3. And it was ſaid, that if the Feoffee in ſuch Caſe Jeaſes for Life 
for Years, and after had granted the Rever/ion to M. according to the Oy. 

dition, it is a good Performance of the Condition. Ibid. 
4. The Father ſurrenders a Copyhold to the Uſe of B. his Son in Fur (pin 
Condition to perform Covenants in ſuch an Indenture. B. after Admittan 
ſurrenders to F. F. upon Condition, that if B. pay 10 l. the Surrender u 
void. B. neither pays the 10 l. nor pertorms the Covenants. The Fr. 
ther enters and dies ſeiſed, and the Lands deſcend to the Son, who enters 
upon whom J. S. entered. It was the Opinion ot the Court, that by the 
Entry of the Father both the Surrenders were avoided, and that the Son 
might then well enter, and ſo he may conſeſs and avoid the Surrender 
made to J. S. and Judgment for the Detendant, Cro, E. 239. pl, 6 
Trin. 33 Eliz. B. R. Simonds v. Lawnd, — 
Lin. S. 352 F. A. infeoff'd B. on Condition to convey to A. and his Wife in ſjuid 
3. Heß. Tail, Remainder to the Heirs of A. It A. dies before the Conveyance 
45 Eliz. CB. and B. conveys to the Wiſe an E/tate for Life only, omitting the Privilege 
in Ld. Crom of without Impeachment of Waſte, (which ſhould have been inſerted 
well's Caſe, in reſpect of the Eſtate to be made to her) yet this Omiſſion ſhall not 
AF. give the Heir of A. (for whoſe Benefit this Omiſſion was) a Re- entry 
which would * defeat the Eftate of the Wife. Hawk. Co. Litt. 30g. 

6. Leaſe for Years was made, rendring Rent, #pon Condition of Re 
entry for Non-payment. Afterwards the Leſſee acknowledged a Statuts, 


The Rent was arrear, and the Term was extended, but before the Liberdt 


the Leſſor enter d and too the Corn. It was argued, that this Entry wa 
law ful, for that an Extent is only a Valuation of the Lands and Cools 
but does not alter the Eſtate, and by Conſequence the Leſſor may eu- 
ter for a Condition broken; and though by the Extent the Lands ate 
ſeiſed into the King's Hands, that is only a Fiction in Law, and is on- 
1y with Intent to do that which Law and Juſtice requires, and it i 
not ſeiſed into his Hands by way of Poſſeſſion, for if it was, then the 
Entry of the Leſſor would not be lawful ; and the Court inclined that 
the Entry was lawtul, and gave the other a peremptory Day to mait- 
tain his Demurrer. 2 Roll Rep. 468, 489. Mich. 22 ſac. B. R. Ni- 
cholas v. Simonds, e 


— 


(P. d) How he ſhall be ſaid in, who enters for the 
„„ Condition broke. 
O the ſame Eſtate. 


4 Rep. 120. x, 

b. in a Nota parted with the Poſſeſſion. Y 
of the Re- | TED F 
porter, in Dumpor's Caſe, S. P. —— D. 309. a. in pl. 15. S. P. —— S. P. but this fails in reſpet 1 
Impoſſibility ; As it a Man ſeiſed of Lands in the Right of his Wife makes a Feoffment in Fee by Dee 
indented, upon Condition that the Feoffee ſhould demiſe the Land to the Feoffor for his Life &c. 
The Husband dies. The Condition is broken. In this Caſe the Heir of the Husband ſhall enter fot 
the Condition broken, but it is impoſſible for him to have the Eſtate that the Feoffor had at the i 
of the Condition made, for therein be had but an Eſtate in the Right of his Wife which by the Ce. 
verture was diſſolved, and therefore when the Heir bas enter'd for the Condition broken, and defeat 


Egularly, he ſhalt be in of the ſame Eftate that he was when be 


Ln. 4 8 . e 4 7 
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ei the Feoſlment, his Eſtate vaniſhes, and preſently the Eſtate is veſted in the Wife. Co. Li. 


302 4. 


113 . 2 ar UF 
wa made a Feoffment in Fee upon upon Condition, and after had enter'd for the Condition broken; 


in this Caſe he had but a Uſe when the Feoftment was made, but now he ſhall be ſeiſed of the whole 
one of the Land, 0 that, as in the former Caſe, the Anceſtor had ſomewhat at the making of the 
(ondition, and the Heir ſhall have nothing when he has enter'd for the Condition broken, ſo in this 
(ae the Feoffor had no Eſtate or Intereſt in the Land at the Time of the Condition made, but a bare 
e, yer after his Entry for the Condition broken he ſhall be ſeiſed of the whole Eſtate in the Land, 
and that alſo for b r For by the Feoftment in Fee of "oy que Uſe, the whole Eſtate and Right 
v1s diveſted out of the Feoffees, and therefore of Neceſſity the Feoffor mult gain the whole Eſtate by 
his Entry for the Condition broken. Co. Litt. 202. a. Br. Conditions, pl. 51. S. P. per tot. 
Car. præter Cheynie, cites 4 H. 6. 2, 3 f Br. Entre Congeable, pl. 38. cites 8. & & S. P. held by 
il vræter Cheyney. —— Fitzh. Entre Congeable, pl. 1. cites S. C, — Br. Diſeontinuance, pl. S. 
cites 5. C. 8 Rep. 44. a. S. C cited per Cur. NES | 


2. A an Eftare for Life be upon Condition, the Remainder over, The Cafe 
admitting it a good Condition, it he enters for Breach thereof, it thall ef Warren | 
cefear che Remainder, becauſe the Livery is deteared. D. 3 Ma. See Rs, 
12), 54 | | pl. 9. and 

the Notes 
there. — See (I. d) ſupra, pl. z. 


z. I Gift in Tail, Remainder to the right Heir of the Donee *“ up- * In Roll. 
on Condition that if the Donee or his Heir alien c. this ſhall delear 7 1s (upon 
the Tail only. D. 23. Mad. 127. 55 ede 

. " . + 7. $3» | Life upon 
| | 15 | | | Condition 
ke.) which muſt be Miſ-printed. D cites it as that Cafe of 11 H. 7. 6. and neither in D or 
n he Year Book is any mention of the Word (Deviſe) but as to the defeating the Alienation for 
the Tail only and not the Fee, Dyer fays, Quære hoc. 1 5 | | 


4 Leſſee for Life makes a Feoffinent upon Condition, and enters Br. Entre 
or Breach, he ſhall be Leſſee for Life, and reduce the Reverſion to _ 
tix Leſſor. * 8. . 6. 3. b. | | 1 H' 4 


4 H. 6. 2. 3. 

„ | —— Fitz. 
Latre congeable, pl. 1. cites 4 H. 6. 2. S. P.———* This ſeems Miſ-printed for 4 H. 6. z. b. 
where the 8. P is by Fulthorp, and admitted by Cheney | but at 8 H. 6. 3. is no ſuch Point 
4 Rep. 44. a. cites. 4 H 6. 8 P.— Co. Litt. 202. b. 8. P. that he ſhall be Tenant for Life again, 


£52. & S. P.—— See (J. d) Supra. pl. 4. | 


5: Tf Leſſe- for Life enfecffs the Reverſion upon Condition, und en- Fitrh Rent 
urs for Breach thereok, he ſhall be Leflee again, and the Rent due f i, 5 C 
to the Leſſor ſhall be revived. J. D. 6.3, 


7. 55. EET 

7. Lefſee for Life and the Reverſioner joyn in a Feoffment upon 
Condition, reſerved to the Leſſee; if he enters for Breach thereof, 
this ſhall not defeat the entire Eſtate. D. 3. Md. 127. 55. 


202. b. 


8. Deviſe for Life upon Condition, Remainder over, (admitting! in Aſſiſe 


t a good Condition,) the Entry ſhall deſeat the Remainder, thoug 3 
ſt is not created by Livery, und the Remainder may be without a that ine An- 
Particular Eſtate by Deviſe, for he ought to be in of the lame ccfor of the 
Eſtate which he had at the Tune of the Deviſe, * 29. Als. 17. ad- gc 
mitted, er Curiam. i Co. 9. [10] Da, Þ ort. 41. b. Centra, &c. was 

O. z. Ba. 127. 54. 5 | | 5 ſeiſed of the 


Land deviſa- 


dle in Fee, and deviſed it by his Teſtament to the Clerk, upon Condition that he ſhall have the Land 
fr Term of his Life, and that he ſhall be Chaplain and ſhall chaunt for his Soul during his Life ; and af- 


ter his Death, the Land to remain to the Gimmonalty of D. for ever, to find a Chaplain for ever; and 
cau'e the Plaintiff had held the Land for 6 Years, and was not Chaplain, the Tenant as Heir entred up- 
8 bim And it appeared by Inſpection that the Demandant <vas of ſuch Ave that he mieht have been 


"plain immediately after the Der iſe. And Per Birton, the Entry is law ful clearly; ard by the ny L 
| | | 4 NI 7 | or 


Gin reſpect of Neceſſity ; As it Ceſty que Uſe after the Stat. of R. 3. and before the Star. 27 H 8. 


but ſubject to a Forfeiture ; for the State is reduced but the Forfeiture is not purged.— Co. Litt. 


6. Feoffment of rwo Acres upon Condition to enter into one, if 11 , 
| enters for Breach thereof, it tall be but into one. D. 3. Ma. Co. Lin. 
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for the Default of the Clerk, the Commonalty have loſt their Remainder ; for the Hetr by the 8 

canyet be ſeiſed of a leſs Eſtate than Fee Simple; and after the Juſtices exched the Jury to ſay for ti 
Plaintiff, by which they faid that the Plaintiff was Seiſed and Diſſciſed, and this was for Conſciengs 
of the Remainder as it ſeems, Quære. Br. Conditions, pl. 111. cites 29 Afl. 15... x 
Per Harper and Dyer, Pl. C. 412. b. in the Caſe of Newys and Scholaſtica v. Larke. But fre 
the ſaid Caſe as there cited, remarked upon in 10 Rep. 40. b ard fee 2 Lev. 21. where 10 Rep. 4; 
b. is denied. Fitzh. Aſſiſe. pl. 28 1. cites 8. C. and 28 Afl, 71. — f to Rey. gi. b Par- 
tington's Caſe the Reporter ſays he had ſeen a Report in Hill. 3 and 4 P. and NI. moved by bis 
Ser] in C. B. that Dr. Butts was ſeiſed in Fee, and having 3 Sons W. E. and T. deviſed Part ty 
his Wife for Life, upon Condition that ſhe educate his Sons in Learning and good Manners, the 
Remainder to T. his youngeſt Son in Tail. The Reverſion in Fee deſcended to W. his eldeſt yo 
The Condition was broken. The Que ſtion was if the Heir ſhall enter for the Condition, or if 7 
ſhould enter as for Breach of a Limitation, or if the Condition be deſtroyed by the Limitation of th 
| Remainder over; And it was reſolved by Brooke Ch. J. and the whole Court, that clearly tj, ; 

no Limitation, for they are exprels Words of Condition, and rhe Intent” of the Teſtator was, tha 
his Heir (who always is to take Advantage of a Condition) ſhall enter and defeat the Eſtate of the 
Feme, but his Intent does not agree with Law, becauſe he cannot defeat the Eſtate for Life, unleß 
he defeats the Remainder, and therefore by limiting the Remainder over the Condition is deſtroy 


OT! 


but in ſuch Caſe his Intent never was that he in Remainder ſhould enter for the Condition ws alto! 
D. 126. b. 127. a. b. Warren v. Lee, S. C. argued. ; untl 
2 5 | | | tore 
Br. Condi- 9. Ik a Han leafes for Life, the Remainder to another in Fee, tt; ot 
Fas 6 ſerving a Rent, upon Condition that if the Rent be Arrear, to enter mw 
SC. and retain tor all the Liſe of the Leflee ; if he enters ſor the Condition raft 
that it was ſo broke, he ſhall defeat the Remainder, and ſhall be ſeiſed in Fee. Dy, till 
laid, but hHitatur, 29. Als. 17. if 3 
that it was . 1 2 ö | to b 
denied by Birton, but Brooke ſays, Quere. ——Fitzh. Aſſiiſe, pl. 281. cites S. C. v. C 
10. Tenant in Tail made a Feoff ment in Fee, and re-took tate in Be, : 
and after was bound in a Statute- Merchant, and then made a Feoffinent in anc 
Fee upon Condition and died; the iſſue in Tail within Age enters for th thi 
Condition broken, and was remitted by his Non-age. Contra if he had D. 
been of full Age; tor then he ſhould be adjudged in Fee, as his Father Co 

was when he made the Feoffment upon Condition, for he who entered 
tor Condition broken ſhall be in of the ſame Eſtate as he was when he th 
made the Condition, at the Time of the making thereof. Br, Condi- th 
tions. pl. 134. cites 8 H. J. 7 ET as 
II. Tenant in Special Tail has Iſſue, and his Wife dies. Tenant in P 
Tail makes a Feoff ment in Fee upon Condition. The Iſſue dies, the fa 
Condition is broken, the Feoffor re-enters, he ſhall have but an | 
Eſtate for Life as Tenant in Tail aſter 1 of Iſſue extinct by ( 
the Re-entry, and yet he had an Eſtate Tail at the Time of the Feof b 
ment, and that alſo for Neceſſity. Co. Litt. 202. a. b. p 
12. In ſome Caſes, the Feoffor by his Re-entry ſhall be in his former | 


Eſtate, but not in reſpect of ſome Collateral Olialities; as it Tenant ly 
Homage anceſtrel make a Feoflment in Fee upon Condition, and enters 
tor the Condition broken, it ſhall never be holden by Homage anceſtrel 
again; and ſoit is if a Co hold eſcheat, and the Lord makes a Feot- 
ment in Fee upon Condition, and enters for the Condition broken, and 
the Reaſon in both theſe Caſes is; for that the Cuſtom or Preſcription 
lor the Time is iuterrupted. Co. Litt. 202. b . 
1 Rep. 86. 13. Every Limitation or Condition ought to defeat the entire Eftatt, 
v. S. P. and not to defeat a Part and leave Part not defeated, and it cam 
make an Eſtate to ceaſe ©noad unam Perſonam and not Olibad alteran. 
Per Cur. 6 Rep. 40. b. Mich. 3 Jac. B. R. in Finch's Caſe. 

14. A. Tenaut in Tail, Remainder to B. in Fee. B. bargains and ſes 
the Land to the King upon Condition; atterwards A. dies without Iii; 
The Condition is broken. B. recovers the Land by the Condition, and yet 
by the Bargain and Sale he paſſed only a Remainder; Per Haughton an! 
Doderidge J. and admitted by the Counſel of both Sides ar the Fat 

2 Roll. Rep. 65. Mich, 16 Jac. B. R. Hoddy v. Hoddy. _ 
Ns 25 . — ls d) . Wie 
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Q d) here on a Condition of Re-entry for Non- 
Payment of Rent, and a Retainer till Satisfaction, 
the Profits aſter Entry ſhall be accounted as Parcel of 
the Sattsfattton, and what Eſtate Feoffor gains upon 
ſuch Re-entry. - 


* Here a Feofſiment is made reſerving Rent &c. upon Condition When A. is 
that if the Rent be behind, the Feoſfor and his Heirs may enter, ſatisfied ei- 

| ond hold till ſatisfied &c. By Entry of the Feoffor, the Feofiee is not wake Bl 
| altogether excluded, bur the Feottor ſhall hold and take the Profits of the Pro- 


until he be ſatisfied, and then rhe Feoffee may re-enter and hold as be- fits or by 
tvre, For in this Caſe the Feoffor ſhall have the Land but in Manner 2 or 
1s a Diſtreſs until he be ſatisfied &c. though he take the Profits in the 2 ng 


: 5 efuſal, or 

mean Time to his own Uſe. Litt. S. 327. partly by 
| ; 5 | | the one and 

pattly by the other, B. may re-enter. Co. Litt. 203. a. But if it was not for the Words (to hold 
till {atisfied of the Profits) it would be an Inheritance in the Land to remain in the Heir as a Penal- 
ty; but becauſe of thoſe Words it is only a Chattle and ſhall go to the Exeutors, who are the Perſons 
to be ſatisfied of the Arrears. Per Twiſden. Lev. 191. Trin. 1) Car. 2. B. R. in Caſe of Jemmor 
v. Cooley. | EY | | 


N n 
e a x r 


2. So if a Man make a Peaſe for Life, with a Reſervation of a Rent, 
and ſuch a Condition, if he enter for the Condition broken, and take 
the Profits of the Land, Quouſque &c. he ſhan't have an Action of 
Debt for the Rent arrear, for that the Freehold of the Leſſee continues. 
Co. Litt. 203. a. | 1 . 

3. But in Caſe of Leaſe for Tears reſerving a Rent, with a Condition 
that if the Rent be behind, that the Leſſor ſhall re-enter and take the 
the Profits, until thereof he be ſatisfied 3 there the Profits ſhall be counted 


48 Parcel of the Satistaction, and during the Time that he ſo takes the 


2. U 


n Profits he ſhan't have an Action of Debt for the Rent, for the Satis- 

be faction whereof” he takes the Profits. But if the Condition be that he 

al Hall take the Profits untill the Feoffor be ſatisfied, or paid of the Rent 

* (uithout ſaying thereof) or to the like Effect; there the Profits ſhall 

. de accounted no part of the Satisfaction, but to haſten the Leſſee to 
pay ir, and as Littleton here ſays, that till he be ſatisfied, he ſhall 

; have the Profits in the mean Time to his own Uſe. Co. Litt. 203. a. 

rs 15 | d 

el 8 _ 1 5 . 

, k. d) Where upon Condition broken or unperform'd 

a Man ſhall be adjudged in -Poſjeſſjon preſently, wwith- 

s out Entry, Claim or Demand, and ſo upon the Per- 

n. formance N. 

'; LF Fa Nan infeofls a Feme, upon Condition that if he will marry her 

et 1 he may re-enter, and he marries her; he may alien, for he has 

a pertormed the Condition, and by this he ſhall be enabled to alien; but 

i Quzre how he ſhall be adjudged in aſter the Marriage, it in Jure Ux- 
oris or not, till he has made Alienation, or done other Act; it ſeems 7» 

Can. Br. Conditions, pl 254. cites 5 E. 2. 


— —— — — -— — 


320 Condition. 
| 3 E TOTO Oe 33 3 TY 
| 2. If a Man iafeoffs another, and that upon Condition pertorm'd the Bp. 11 
| ment ſball be void, or that the Feoffor may re-enter ; in the one Cafe nor ut 
the other upon the Condition performed the Franktenement is not in od. 


| the Feoffor till he has re-eatred ; Quod Nota. Br, Condition, pl.? m_ 

| cites 11 H. J. 2, per Brian Ch. J. V | > Phy 2 

| 3. Eſtate of Inheritance, as where Eitate Tail is given on Condition 

| not to alien &c. cannot ceaſe without Entry; but contra of Eſtate fir | 

Life; for this cannot be ſurrender'd by Parol, and ſo may ceaſe by ſich 4h 

| Condition. Br. Conditions, pl. 83: cites 21 H. J. 11, 

| 4. As it I leaſe Land for Life or Years, upon Condition that jf [ þay 

| to Bim 101. that his Eſtate ſhall ceaſe, there if I pay the 101. the Ee 

| is determined without any Entry; contra of Eſtate ot Inheritance; tor 
this cannot ceaſe till the Donor, or Feoflor, or his Heir has entre, 


Ibid. EO 
Regularly 5. It Land be granted for 5 Years, that if he pay within the 2 fits 
when 37% Years 40 Marks then he ſhall have Fee, or otherwile but tor 5 Years, and 
take Ad. Livery is made. Now he hath a Fee-Simple conditional &c, And it the 
vantage of Grantee do not pay to the Grantor the 4o Marks within the firſt 2 
a Condition, Years, then immediately after the ſaid 2 Yeus paſt, the Fee and the 
ii bags Freehold is in the Grantor, becauſe the Granior cannot aſter the ſaid tay 
mil enter, Years immearatesy enter upon the Grantee ; becaule the Grantee hach 
aud whe yet Title for 3 Years by the Grant. And ſo * becauſe the Condition 
be cannot of the Part of the (Grantee is broken, and the Grantor cannot enter, the 
_ 2 Law will put the Fee and the Freehold in the Grantor ; for if the Gran- 
a Claim; for tee does Waſte, then after the Breach ol the Condicion &c. and after 
2 Freehold the 2 Years the Grantor ſhall have his Writ of Waite. And this is 3 
and Inhe- good Proof then that the Reverſion is in him &. Litt. S. 3 50. 
ritance ſhall ? | 3 | | | a 
not ceaſe without Entry or Claim, and alſo the Feoffor or Grantor miy waive the Condi ion at his 
| Pleaſure. Co. Liit. 219. a. | * 1 Rep. 97. a. b. cites S. C. | 
+ PL. C. 133. . fa Caſg of Browning v. Beeſton. 7 


Pl. C 133. 6, If I grant a Rent-Charge in Fee out of my Land upon Condition, 
Browning's there if the Condition be broken the Rent ſhall be exrind in my Land, 
. cauſe I (that am in Poſſeſſion of the Land) need make no Claim upon 
the Land, and therefore the Law ſhall adjudge the Rent void without 
_ any Claim. Co. Litt. 218, 2. ES 2 
S. P 20E. J. If a Man make a Feofiment unto me in Fee, upon Condition to pay 
- Ingen gh him 20 l. at a Day Ecc. betorg the Day I ler unto him the Land for Veam, 
= by reſerving a Rent, and after I fail of Payment, the Feoffee ſhall retain 
Pollard v. the Land to him and his Heirs, and the Rent is determined and extintf; 
Yoxley. for that the Teoffor could not enter, nor need not claim upon the Land; 
for that he himſelf was in Poſſeſſion, and the Condition being collateral 
is not ſuſpended by the Leaſe; otherwiſe it is of a Rent reſerved. Co. 
Litt. 218. a. b. | : 1 15 1 ; 
8. If H. grants an Advowſoz to B. and his Heirs, upon Condition 
that if A, &c. pay 20 l. on ſuch a Day &c. the State of B. ſhall cea 
or be utterly void; though A pays the Money, yet the State is not fe- 
veſted in A. before a Claim, and that Claim mutt be at the Church. 80 
it is of a Rever/jon. or Remainder of a Rent, or Common, or the like, thete 
muſt be a Claim before the State can be reveſted in che Grantor by Force 
of the Condition, and that Claim muſt be made upon the Land, Cv. 
Litt. 218. a. Ny „„ i 9 5 
9. If a Man bargain and ſell Land by Deed indented and inrolled with a 
Proviſo, that if the Bargainor pay Ge. the State ſhall ceaſe and be void. 
If he pays the Money the Stare is not reveſted in the Bargainor belole 
Re-entry. Co. Litr. 218. a. T | 
10. So it is it a Bargain and Sale be made of a Rever/ien, Remainder, 
Advouſon, Rent, Commaz, Cc. Co. Litt. 218. a. — 
6 e | | 11. 0% 
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Il. H it is it Lands are deviſed to B. and his Heirs, upon Condition 
V B. pay not 20 J. at ſuch a Day, that his Eftate ſhall ceaſe and be 
% The Money is not paid. The State thall not be veſted in the Heir 
ore an Entry; and fo it is of a Reverſion, Remainder, Advowſon, 
kent, Common, and the like. Co. Litt. 218. a. 


* 
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(8. d) Entry. Barr'd by what. 


; Tf a Man infeoffs another upon Condition to re-infeoff” him within 
40 Days, there if the Feoffor makes uo Requeſt within the 40 Days; 
the Feoffee ſhall retain the Land for ever. Br. Conditions, pl. 55. cites 
19 H. 6. 57. 73. 70. Per Newton. | — | * 

2. It the Condition be broken for Non- payment of the Rent, yet 
the Feoffee brings an Aſſiſe for the Rent due at that Time, he ſhall never 
ner for the Condition broken, becauſe he affirms the Rent to have a 
Catinuance, and thereby waives the Condition. Co. Litt. 211. b. 
z. Hit is if the Rent had had a Clauſe of Diſtreſs annexed unto it, if 
the Feoffor had diſtrained for the Rent, tor the Non- payment whereof 
the Condition was broken, he ſhould never enter for the Condition bro- 
ken, Co. Litt. 211. b. 5 x | = 

4. Bu he may receive the Rent, and acquit the ſame, and yet enter for 
the Condition broken. Co. Litt. 211. b. N 85 

5. But if he accepts Rent due at a Day after, he ſhall not enter for the 
Condition broken, becauſe he thereby affirms the Leaſe to have a Con- 
tinuance. Co. Litt. 211. b. oy 
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(I. d) What ſhall be ſaid a Condition to enlarge or 
encreaſe the Eſtate. 


„ A SSISE by R. F. where it was found that M. leaſed the Tene- & S. C. cited 
ments to the Plaintiff for 11 Tears, and in Surety of it made a Arg. 2 
Charter upon Condition, that if he was diſturbed of his Term that he ſpall __ 5 
hav the Tenements in Fee, which Charter was delivered to keep, and to de- i 5 yaſon v. 
liver according to the Condition, ann delivered Seiſin of this Charter, and Glas. 
that NH. ſold doit hin the Term, and for the Diſturbance C. delivered the 
Ctarter to the Plaintiff, and Livery of Seiſin vac wy the one Charter 
nd the other, viz. upon the Sale alſo, as it ſeems, by which it was a- 
varded that the Plaintiff recover; The Reaſon ſeems to be, in as 
much as the Sein was upon the Charter to the Termor, for otherwiſe the 
Condition had come too late, as it appears in * JAeftngton's Cale, 
6R.2. Tit. Quid Juris clamat in Fitzh. 20. Br. Conditions, pl. 101. 
cles 10 Aff. 19. | „ 3 5 
2. Ita Man leaſes for Life upon Condition, that if the Donor aliens in 
t % that the Leſſee ſball have Fee, it is a good Condition, by reaſon that 
ne Fee is in the Leſſor; Per Frowike. But Brook ſays Quære, be- 
OE ſeems that the Law is contrary. Br. Conditions, pl. 83. cites 
7. II, | | 3 | 
3. And by Frowike, it I leaſe for Tears upon Condition, that if I enter 
Yu bim then he ſhall have for Life, it is a good Condition. Ibid. 
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But the Al- 
te ration of 
the Eſtate 
of the Leſ- 


for ſhall not 
_ prejudice the Leſſee or Grantee. Pl. C. 486. b. Nichols v. Nichols. 


2 6 A ' my 9 6 . 
4 Where an Eſtate is to encreaſe by Force of a Condition, the We 
cular Eſtate miff continue in the Leſſee or Grantee till the Incre,j; * 


pens. PI. C. 483. b. Mich. 1) & 18 Eliz. in Cate of Nichols v. Nichah 


2 Brownl, 5. Oucen Elix. ſeiſed of the Reverſion of an Eſtate Tail, gran 4, 
* - 5 ſame to T. in Tail, and further, on Condition that #f Z. or his Hy, 
| judg'd ac- 47 7he Exchequer 20 s. that then he ſhould have the ſaid Reverjioa in þ,, 

cordingly. //mple, T. paid the 208, Reſolv'd per tot. Cur. that the Grant is g 

hut ſuch and that ſuch Grant with Condition precedent may be as well of Thing 

* ey an lying in Grant, as of Land which lies in Livery, and may be anner 

Fn 34 to an Eſtate Tail, which cannot be merged, as to an Eſtate for Li; Or 


Condition pre- Years, which may be merged by Acceſſion of a greater Eſtate, 8 Rey, 


cedent, muſt 


Hade theſe | : | 8 
four Incidents, 1ft. A particular Eſtate, as a Foundation whereon to erect the greater Eſtate, 12, 


73. b. 75. a. Trin. 7 Jac. Lord Stafford's Caſe. 


Such particular Eſtate muſt continue in the Leſſee or Grantee till the Increaſe happens. zdly, It wuſt rg 
at the Time that the Contingeney happens, or otherwiſe it never ſhall veſt, Athly, The particulir Eat 
and the Increaſe muſt take Effect by one and the ſame Inſtrument or Deed, or by ſeveral Deeds delivers x 


one and the ſame Time, and not at ſeveral Times. Reſo'ved. But Coke Ch, J. aid, that ſuh Nom. 


dation muſt be permanent, and not revocable at the Will of the Letlor or Grantor. 8 Rey -. 
hams 7 Jac. Lord Stafford's Caſe. -— See Tit. Remainder (W.) pl. 6, 7, 8, 9. and the Note 
there, | 


6. Where two Jointenants are upon Condition to have Fee, and they 
make Partition, they thall not have Fee on the Performance ot the Con. 
dicion, Arg. 2 Roll Rep. 402. Mich. 21 Jac. 


„ 


(U. 4) Declaration. And in what Caſes Performae 


muſt be averr'd. 


I. SSISE of Rent upon a Grant made percipiend' apud M. anti 

the Rent be arrear, it ſhould be lawtul for the Plaintiff to 
diſtrain in all his Lands in M. M. and R. and the Aſſiſe was brought in 
W. only, and the Land in W. only pur in View, and M. and R. ver: 
in another County, and yet good; tor De, apud, in, vel de tali Tenemento 
are good Words of Charge, and the Writ was awarded good; b 


which the Defendant ſaid, that the Grant is, that the Plaintiff il 


chaunt in the Church of V. pro Animabus &c. or elſewhere, and ſard, 


that the Plaintiff has not chaunted according to the Form of the Charter; 


and the Plaintiff ſaid, that he had chaunted according to the Form of the 


Charter, and good, without ſhewing in what Place, Br. Alſiſe, pl. 35% 


cites 41 Aſſ. 3, | PET oe: OL 
2. Where a Man is retained to go to Rome, or to ſerve in other Servict 
he hall ſhew how he has done it; The Reaſon ſeems to be, in as much a3 
theſe 'Things are Executory. Br. Count, pl. 5. cites 3 H. 6. 33. 


3. Bur contra of Things Executed; As if a Man counts of 4 Horle 


ſold, he need nor ſay that the Defendant has the Horſe, tor chis 18 ex- 


ecuted, and alters the Property immediately. Ibid.  _ 


fore the In ciljus Rei, or the End of it, and this gives Cauſe of 401 7 
the Obligee, there in Debt he ought to count of the Condition performes 


pl. 52. cites 36 H. 6. 3. 


4. Where Condition is compriſed in an Obligation or Recognizance le- 


Per Wangtord, Priſot, Littleton, Needham and Aſhton. Br. Count, 


5. Bet 


4 42. 


— g L 


Condition. 


<_— 


hut where the Condition is indorſed upon the Obligation, or written 
ſalir the Obligation, or the Recognizance, he ſhall count ſimply up- 
en the Obligation or Recognizance, and ſhiall not ſay any Thing ot the 
Condition 3 Nota the Diverſity. Ibid. 8 Cat, 

6, In Debt, it rhe Plaincitt counts upon Condition contained in the Ob- 
liration, as of 20 1. 10 be paid when the Olligee has brought one hundred 
Loads of Hay to the Houle of the Obligor in D. there the Obligee ought 
+ c5182 in his Count, that the Condition ts performed, and thew certain, 
becauſe it is in his Advantage; Contra it it be in his Diſadvantage, or 


de contained in the Back, and not in the Obligation; Per Vaviſor, 


uod non negatur. Br. Count, pl. 69. cites 21 E. 4. 36. 
Debt upon Obligation, with Condition contained in the Obligation, 


| nd not indorfed upon it; As where it is to ſave harmleſs a Surety in 


another Bond, there the Count is good generally, without ſaying that 
the Defendant has not diſcharged Hiu, nor laved harmleſs. Br. Count, pl. 
eite in ns 3 

9. Hor where the Condition is contained in the Obligation, and to be 
performed by the Ouliges ; As it A. be bound to B. to pay him 101. if B. 
520 A. ſuch a Horſe, there B. ought to count that he has given the 
Horſe &c. and otherwile 1. Ibid. | 

g. Hut where the Condirion 1s to be performed by the Obligor, and con- 
rained in the Obligation, there the Obligee may count generally with- 
ent ſaying _ Defendant has not performed the Condition ; Note the 

iverfity.. Ibid. e e 
4 10. W here the Condition is compriſed in the Obligation, and not indorſed, 
he ball count that he has perforizrd it if it be to be done of the Part of the 
Ovl:gee ; Contra if it be to be done of the Part of the Obligor, there the 
Plaintitt ſhall not count of it. Br. Conditions, pl. 184. cites 22 E. 


12. Debt upon an Obligation upon Condition, that if Obligee delivers This is miſ- 


br, Obligation, pl. 1. cites 26 H. 8. 8. om "Rabrions. . 
: : Dette, pl. 2. cites. S. C. —— Br. Count, pl. I. cites LS; 


13. The Difference 18 between a Precedent and Subſequent Condition; ) Rep. 10. a. 


in the firſt Cafe there ought to be Averment of Performance, but not in . 


the other; for the Eſtate &c. is veſted. J enk 260. pl. 59g, _ a 


Ugzhtred's 
Caſe. 


14. Where a Condition conſiſts of two Parts, and one Part is pofſtble to S. P. Arg. 
be performed, aud the other iim paſible, it is ſufficient to allege the Perform Palm. 315. 


ance of that which is poſſible ; Per Clench and Popham. Cro. E. 780. pl. as a Condi- 


tion to make 


14 Mich. 42 & 43 Eliz. B. R. Wigley v. Blackwall. àeoffment 


. i 28 x rn] FE to A. in pre- 
ſence of B. & C. and afterwards B. dies before the Day, it ſhall be made in the Preſence of C 


15. He that pleads a Diſpenſation to hold in Commendam, confirmed by 
tre King's Charcer, muſt aver the Performance of the Conditions con- 
tained in it. Heath's Max' 37. cites Hob. 141, 142. [Mich. 10. Jac. in 
the Caſe of Colt and Glover v. Coventry (Bithop) &c.] . 


* 


16. Atlumpfit &c. in which the Plaintiff declared, that there was an vent. 214 


Agreement between them, at the Plaintiff ſrould pull down two Walls Trin. 24 


and 


did not ſay there being reciprocal Promiſes on which the Parties have mutual Reme 


was a ſuffi- | 


6 rr ͤäͤä —„— ——_ 8 * 


N 


2 


Car. 2. S. C an, build an Houfe &c. for the Defeadant, and that the Diſeadis ki 
on TE pay him pro Labore in & circa Divulſionem Sc. 80 1. &c. aud lays 425 
now of { bi- Promiſes; and avers, that he Was ready to perform ail on his Part, by tht 
nion that the the Dejeadant had not paid him the Honey. Alter Verdict tor the Pla 

Plaintiff's riff it was moved, that here the Plaintiff had not averred that he wy 
Jay or * done the Work. Hale Ch. J. held, that the Words (Pro Labore) a. 


. A HE. | : 2 $ —— 5 Fa : : 
obtulit to do Makes it a Condition Precedent, and therefore the Performance 9 the 


the Work, Work ought to have been averred, though in Caſe of a Reciprocal Pr, 
though he miſe it need not be. Twiſden J. held, that there needed no A rerment 


r — 83 r=” 


Condition. 


IS” _ DIY i 


(and the 


her refa- dies. Bur Rainsford agreed with Hale & adjournatur, Vent. 1: 
fed) pho it Hill. 23 & 24 Car. 2. B. R. Peters v. Opie. | alt 


cient Averment after a Verdict; wherefore, though they would not agree in the other Matter Te 
Judgment was given for the Plaintiff. ——2 Lev. 23. Opy v. Peters S. C. and though Hale Ch, 

and FT wiſden J. diftered as to the other Matter, yet as to the laſt all the Court agreed, * wy 
wiſe the Jury would not have found for the Plaintiff, and gave Judgment for the Plaintif , 


Saund. 350. S. C. accordingly, and Judgment for the Plaintiff, 


8 Mod. 42. 17. B. agreed to pay 20 l. fix Months after the Bargain, A. transferrin 
S. C cited Sock. A. at the ſame gave a Note to B. to transfer the Stock, the Dell 
3 aut paying &c. It a ſues upon this Agreement, A. muſt aver and prove 
Wright. Transſer or Tender and the other a Payment or Tender; and thong 
| there are mutual Promiſes, yet it one Thing be the Conſideration of the 
other there a Performance is neceſſary to be averred, unleſs a certain 

Day be appointed for Performance; Per Holt Ch. J. 1 Salk. 112. pl, 1, 


 'I'rin. 2 Anne, at Niſi Prius at Guildhall. Callonell v. Briggs 


(W. d) Pleadings in the Negative or Affirmative, 


1. E B T upon Obligation to diſcharge a Sheriff; it was held clearly, 
| that the Defendant may ſay that he has diſcharged him withus 
frewing how ; for he cannot ſhew a ſpecial Diſcharge where he was not 
charrged, but it is ſaid elſewhere that Mon damnificatus ęſt is a good Plea. 
Br. Conditions, pl. 143. cites 5 E. 4. 8. 
2. Contra it is where he is bound to be nonſilited of all Actions againit 
_ Fane, there he hall ſhew the Record in certain; for this is his on 
AS. Idi. „ 8 
3. The Indenture 1s that he ſhall ſerve the Plaintiff” by to Years, /i! 
Abſentatione, niſi per Specialem Licentiam querentis ; and he ſaid that he had 
| ſerved by ten Tears fine Abſentatione, uiſi per ſpecialem Licentiam quereiiis, 
and did not ſhew at what Time be licenced him ; and the Court held the 
Plea in this good, becauſe it inſues the Words of the Indenture, and it may 
be 2 he licenced him ſeveral Times. Br. Conditions, pl. 144. cit 
4. Where a Man is bound to give all the Money in his Purſe, and he 
ſays that he gave him no Money, it is good, th, ſaying what Money 
he had in his Purſe ; otherwiſe it is where he pleads iz rhe Afiriati, 
that he gave but 101. which was not all, this is not good; tor he 04, 
to ſay what Money he had in his Purſe. Br. Conditions, pl. 133. © 


LEK | 825 CES 
. TH Man be bound fo give to F. N. all the Money which is in his 
| Purſe, or to infeoff him of all the Land which deſcended to him from the Part 
f his Father, he ought ro thew how much Money and how much Lan 
&c. cites 17 E. 4. 3. | 125 


6 
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Condition. 


1 


6. In Etror, an Abbot granted a Corody to W. S. and ſhewed what 
&c. to be of good Converſation, and to do ſuch Services as NM. who had it he- 


fre did; and he ſaid that he was of good Converſation from the Time ot 


tte Grant aforeſaid &c. For the Law intends that every one is of good Con- 
cerſation till the contrary be ſhewn z and therefore if he be otherwiſe, the 
cher ſpall ſpew it, and therefore good by all the Juſtices. Br. Condi- 
tions, pl. 168. cites 22 E. 4. 28, 

n. And to the other Point he ſaid, that he had done all ſuch Services as 
M. had done, and did not fhew what Services, and yet good by the beſt 
Opinion ; tor the Condition is geuerul, and not certain, and ſhall not ſhew 
what Services N. did. Ibid. _ | LD 

g. But where the Condition is certain, As to perform the Award of 
J. N. there he ſhall thew certain what Award J. N. made, and that he 
has pertormed it; Nota Diverſitatem, per Curiam; for in the Caſe 
above it is ſo incertain that it cannot well be thewn in Certainty. 
put the other Party replied, and ſhewed in what he had broken. I bid. 

g. In Debt upon an Obligation with Condition (inter alia) for the 


| Ouligor to account; to which the Defendant pleads Conditions per- 


jtormed. The Plaintiff replies, that the Defendanc did not account, and 
ill, becauſe he ſhews not what he had to account for; and Difference 
is taken, when the Condition is in the Negative, Not to do a Thing, then 
it is ſuficient to ſay he did not do it; and when in the Affi rmative, to 
do, as to perform his Office, or to infeoff him of all his Land &c. there 
he muſt ſhew what his Office was, and what Lands he had, and that he 
did inteoff &c. Heath's Max. 53. cites Mich. 2 R. 3. fol. 17. Placito 
4 & Trin. 4 H. . Placito 6. | : „ 
10. In Debt upon an Obligation the Condition was, that if the De- 
fendant pay the þ 
when he ſhall be required, that then the Obligation ſhall be void ; The 
Defendant ſaid that he was never required by the ſaid Plaintiff to pay him 


any Money for any Bread delivered &c. and becauſe by this Plea, chat he 


was never required to pay for any Bread delivered, in which it is n- 


| flyd that Bread was delivered, he fhall not ſhew the Certainty of the 


bread delivered, and therefore it was adjudged per Cur. in Anno $5 H, 
7,8. that the Plea is not good, quod mirum ! For by the Reporter the 
Plea is good ; for he has Liberty ro fay that no Bread was delivered, 
or to ſay that he was nor required as above ; And per Keble, becauſe he 


pleads in the Negative it ſuttices ; Contra if he had faid that he had 
paid for all the Bread &c. there he ſhall ſhew how much was deliver- 
ed, and purſue the Words of the Condition verbatim &. and the whole 
Court was againſt him; quod mirum. Br. Condition, pl. 129. cites 4 


H. J. 12. e 1 TH 

11. And per Keble there is a Diver//ty where a Man pleads in the 
Affirmative, and where in the Negative; for in the Affirmative he ought 
fo plead certain; as where a Man is bound to keep J. N. Without Damage, 


if he pleads in the Affirmative he ought to plead certainly, how he has 


kept him wichout Damage, as by Releafe, Paymenr, or the like in cer- 


laintiff” for jo many Loaves as ſhall be delivered to F. N. 


tan, Contra where he pleads in the Negative, as Non Damnificatus fuir, 


there he need not allege Certainty. Ibid. 85 3 : 

12, $ where a Man is bound zo fand to an Arbitrement, Nul lum fecit 
Arbitrium ſuffices in the Negative; but if he pleads in the Affirmative, 
that he has perſormed the Award, he ſhall thew what the Award was 
in certain, Ibid. _ | „ yy 


13. Condition in the Affirmative which implies a Negative ſhall be — _ 
pleaded pertormed in the Negative. As where a Man is bound to Keep ned 
N. without Damage againſt J. S. he may ſay that J. S. Non Dam t, ſace be 
Defendant 
aig his 
B. The 
52 


nfpcevit dictum W. N. Br, Conditions, pl. 240. cites 10 H. 7. 12. 


Landi in g. from an annual Rent of 201. reſerved _ a Leaſe thereof made by one J. G. to 


* IY oo —— a% — 


F TAS. SA ONES 


———— 


l 
the Ate. 


2 wud i 
But if he had Beit. 


pl. 7. Hill. 19 Jac. in B. K. Horleman v. Obvins. —— 2 Mod. 239. Arg. S. C. cited. 0. J. oz 


14. Where a Man pleads that he has ſaved him harmleſs, it is no Plex 
without ſhewing how, becauſe he pleads in the Affirmative ; Cor; 
where he pleads in the Negative, as non Damniſicatus eſt. Note the) 
verſity. Br. Conditions, pl. 16. cites M. 37. H. 8. per Cur. 
15. Debt upon Obligation the Condition was, whereas the JJ. 
fendant was made Sub-Collector of the Subſidy by the Plaintiff, Y) 
gave a ſufficient Account, and ſaved him harmleſs of thoſe Receipts again 


I 


the Queen, and procures a ſufficient Acquittance or Diſcharge out ot the 


Exchequer &c. The Detendant pleaded that be had accounted, and 
ſaved harmlefs the Plaintiff, and had procured him an Acquittance; i 
was moved that the Plea was not good, for that being in the Afirmy. 

tive, he had at ſbewed how, Gawdy J. ſaid, If the Diſcharge be ty 
particular Thing he muſt fhew how, but nut when it is to Multiplicity g 
Things ; tor there a general Pleading is good, and cited 5 E. 4. 8. fel 
adjornatur. Cro. E. 253. pl. 24. Mich. 33 & 34 Eliz. B. R. Aka 
V. Hl. es, LE 

16. Debt upon Bond conditioned, that the Defendant fpon'd at al 

Times, upon Requeſt, deliver to the Plaintiff the Fat and allow of al 
Beaſts which he, his Servants, or Affigns, loud kill or dreſs before ſuch 
Day. The Defendant pleaded, that upon every Requeſt made to hin ly 
delivered to the Plaintiff the Fat and Tallow of all Beaſts which were Hl. 
by him or his Servants or Aſſigns before the ſaid Day. Exception was t- 
ken that the Plea was too general, but all the Court held it a good 
Plea ; tor when the Matter to be pleaded tends to Infiniteneſs and Mil 
tiplicity, the Law allows of a general Pleading in the Affirmative, and for 
that Reaſon allows of the Rule that he who pleads in the Affirmative 

ſhall allege Performance of Covenants generally. Cro. E. 749. pl. 
Paſch. 42 Eliz. B. R. Mints v. Bethell. 5 5 | 

17. Bond was conditioned act to kill any Pheaſants or Partridges Kc, 
in ſuch a Place. The Defendant pleaded that he had not killed ; The 

Plaintiff replied that he had killed a Pheaſant, Et hoc paratus eff verif. 

care. Sid. 241. in pl. 4. Mich. 19 Car. 2. B. R. Arg. cites it to have 
been adjudged 11] upon Demurrer; for it ſhould have concluded with 


Petit quod 1nquiratur per Patriam. | 


— 


(X. d) Pleadings. In what Caſes es we be Pro- 
- fert or Monſtrans of Deeds. 


I. I. a Man pleads Condition of Franktenement in Action real ot pel- 
ſonal, he ſhall ſhew Deed. Br. Condition, pl. 220. citcs 4 E. 3. 

34, 35. | | e — — | | | 
2. In Aſſiſe, an F/ate upon Condition was found by Verdict at 1arg? 
and for the Condition broken the Plaintiff; as Heir of the Donor, enttec, 
and the Entry adjudged good, and yet this was not pleaded, nor Deed 
thewn ; but it appears there, that if he who entred had not a Deed to 
prove the Condition he cannot enter; and ir ſeems alſo there, that be 
cannot plead the Condition without ſpewing Necd thereof; Quod Both 
And ſo it appears in Littleton, Tit. Eſtates. Br, Monitrans, pl. 99. © 
33 Afl. 11. „ 5 5 
3. > 


— 
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8 5 577 6 » 8 | : 7 | 
ju Hebt upon an Obligation of 40 1, conditioned to pay 51. the De- 
ſendant may plead Payinent of the 51. vy Averment, without thewing any 
ecialty. Br. Conditions, pl. 23. cites 42 E. 3. 13, 
| Condition may be pleaded of Contract, without ſhewing Deed. Br. 


Monftrans, pl. 149. CITES 44 E. z. 27. | | 

5. Audita Querela upon Defeaſance by Indenture to make certain Pay- 
pts, and that then the Eitace thall be void, and avers the Payments 
A bolt Hedi Acquittance iu Nritiua, and good per Cur. Becauſe the 
Chenants Were compriſed in the Indenture, tor then the Matter may be 
vere. Br. Monſtrans, pl. 151. cites 46 E. 3. 33. 2 pn 

6. In Treſpaſs, a Man may plead a Feoff neut upon Condition of Re- Ibid. pl. 11. 
ary A 125 bo | A 
ns Real; The Reaton ſeems to be, in as much as the Frankrene- 
nent Hall not be recovered in I reſpals. Br. Monſtrans, pl. 135. citcs 


235 Contt a, 


„H. 6.7. 


- Ir Detixue of a Deed the Plaintiff may aver, that he delivered the 
He to the Deteadant pou certarn Conditions to be performed, to deliver 
to the Obligee, and orherwile to the Plaintiff, who is Obligor. Br. 
Woalttans, pl. 136. cites 8 II. 6. 26. per Babb. Martin, and Cotteſ- 
more. 

2. H againſt Obligor, if the Bailee deliyers them to the Obligee con- 
ray to the Condition; Per Babb. Martin, and Cotteſmore, Br. Mon- 
frans, pl. 136. cites 8 H. 6. 26. 5 - 

9. But in Debt by Obligee azainſt the Obligor he ſhall not aver ſuch 
Condition without Writing; Per Babb. Martin, and Cotteſmore. Br. 
Monſtrans, pl. 136. cites 8 H. 5. 26. . | 

10. In Treſpaſs the Uſage has been, in ancient Time, that a Man 
may plead Condition of Eſtate de fatto in Actions Perſonal, as Treſpaſs 
&. without ſhewing Deed, and e contra in Actions Real, for there it 
was uſed to ſhew Deed ; but at this Day, and of late Time, it has been 


led to thew Deed in the one Cale and in the other; Per the Juſtices. 


Br. Monſtrans, pl. 114. cites 4 E. 4. 34, 35. 3 
11. In Debt, the Defendant ſhewed a Condition indorſed, that if he He muſt 
perfirmed Covenants in certain Indentures &. that then &c. and ſhewed ſhew the 


Indentures, 


gtd he had performed them, and the Plaintiff replied to it, aud ſo to Itjue, N d 
and good without ſhewing of the Indenture, by reaſon that the Plaintif? Ibid. pl. 
did act demur for the not ſlewing, but replied. to it; and e contra, 146. S. Y 
per Choke, if the Plaintiff had demurred. Br. Monyrans, pl. 116, ces H 7. 


and may enter jor the Condition without ſhewing Deed ; Contra in cites 9 H. 7. 


contra. But / H. 4. 1. agrees with the Court; Quod nota bene. Ibid. 


12. Debt upon Obligation, the Defendant pleaded Condition, ht 
J. P. ſerved the Plaintiff for one Tear &c. and for 7 Years proximo &C. 
in onus Mandatis ſuis licitis, quod tune &c. and that the ſaid J. P. 
farved the Plaintiff lawfully from thts Day till ſuch a Day within the 7 
Varg, at which Day the Plaintiff diſcharged him from his Service; Judg- 


ment &e. And a good Plea without thewing Deed of the Diſcharge, not- 


withſtanding that it was upon Obligation, in as much as the Conditi- 
on is Matter in Fact. Br. Conditions, pl. 152. cites 10 E. 4. 15. 
13, In Afſe between Feoffee and Feoffor, the Feoffee ſhew'd a Deed-Poll 
in Pleading; the Feoffor may deny that the Feoffment was upon Condition, 
and ſhew the Performance or Breach of it, by which he enter'd without 
ſhewing Counterpart or ctherwiſe, and yer tne Deed belonged ro the E cof- 
le, and not to the Feoffor. Br. Monſtrans, pl. 157. cites Littleton, 
lol. go & 91. | ES Fe 
14. There is a Difference between the Pleading, of a Condition con- 
priſed in 4 Will aud in an Eſtate or Grant made by a Man by 8 


Quere, for 
by ſeveral | 
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328 Condition. 
where the Eſtate is executed in his Life ; tor in the firſt Caſe, to wa 
the Condition to deteat the Eſtate, he need not have any Deed OY , 11 
the other he ought. Dy. 127. b. pl. 56. Hill. 2 & 3 P. & M. — and 
15. A Man cannot plead a Condition to defeat a Frechold Witho, tho 
ſhewing a Record or Deed to prove it; but a Condition to deleat te fv 
Grant of a Chattel he may. Litt. S. 365. ET 1 Th 
& Lim: 16. He that pleads a Deed to defeat a Freehold, ought to ſhew it to the did 
225.a.b Court, that the Court may judge whether it have legal Words, and Fr Per 
| | ancient Time the Court, on View, judg'd it void it raz'd or interling tha 
in Places material; but now it is letr to be tried by the Jury, Whether; * 
were done before Delivery. The Deed itſelf muſt be thewn ; nor 5 the 
any Inrollment thereof, or Exemplification under the Great Seal k On 
pleaded ; but by Statute a Conſtat or Inſpeximus of Letters Patents made Pl: 
lince the 2) H. 8. may be pleaded by the King's Patentees, or any claim. TY 
ing under them, as well againſt the King as any other. A Conftat &. Gn 


can only be of the Inrolment of Record, but not of a Deed or any orhe, 
Writing that is not of Record; nor can a Deed be inroll'd till dul 
| knowledg'd. Hawk. Co. Litr. 311. | 
Co. Litt. 17. Thoſe that come in by Act of Law, as Tenant in Dower, Sans. 
225.b. 226.4. ſerchant &c. may plead a Condition withour thewing the Deed | bs 
Tenant by Curteſy cannot, for the Law preſumes that he had the Pol. 
ſeſſion of his Wite's Deeds, and he may kcep them during his Lite ; tut 
hall the Lord by Eſcheat, becauſe the Deed belongs to him; nor any that 
clainis by Conveyance from the Party, or juſtity as Servants by his Com. 
maud &c. plead a Condition without ſhe wing the Deed. Hawk. C0. 
Lite,” 311. „ | 
Co. Litr. 18. Tenant in Tail makes a Feoffment on Condition ; re-enters, and 
226.3, dies; his Iſue being remitted needs not in pleading this ſpecial Mat- 
ter ſhew the Deed, for he by the Remitter claims above the Conditim, 
:- Hewk. Coat 31. oo : 
Co. Litt. 19. Tenant to a Præcipe pleads in Abatement of the Writ (for Mo- 
226. a. tenure) that J. S. infeoffed him on Condition, and re-enter'd, and was ij 
| not compell'd to ſhew the Deed, becauſe the Demandant was a Stran- | 
ger, nor did the Tenant make himſelſ a Title againſt him by force of it, and 
it may be, that on the Re- entry the Deed might be given up to the 
Feoffor. Hawk. Co. Litt. 312. RE 
Co. Litt. 20. The Leſſee of a Mortgagee, evicted by the Mortgagor, may in an 
226, a. Action of Debt for the Rent by Mortgagee, ſhew the Condition and 
i Re- entry without Deed, for he is no M ay privy to it; and if the Feot- 
fee after a Re-entry by the Feoffor, tor Condition broken, enter and 
take away the Deed and detain it, the Feoffor in an Aſſiſe brought againlt 
him ſhall not be inſorced to ſhew the Deed, for the Feof}ce ſhall take no He. 
nefit of his own Wrong. A Woman may in pleading aver a Feoffinent to 
be Cauſa Matrimonii prœlocuti, albeit the have not any Writing to prove 
it. Hawk. Co. Litt. 312. Po „ 
21. If the Deed remain in one Court, it may be pleaded in another 
without ſhewing forth Quia Lex non cogit ad Iiipaſſililia. Co. Lit. 


Y Ace 


1 x Koll K. 20. 22, In Debt on Bond, Defendant Pleads a Condition for Performance of 
| EL. S. C. Cedenants, contained in certain Indentures between them. Per Coke, 


| this is a clear Fault and without Defence; for he oughr to have plead- 
_ | ed thus, viz. to have ſhewed the Indenture and to have ſaid Hic in Cur. 
( prolat', and this Exception to rhe Plea is unanſwerable (it being therein 
_ urged further, viz. that the Defendant is privy to the Indenture) and 
Judgment accordingly. 2 Bulſt. 259, 260. Mich, 12 Jac. Dupor: ;. 

Wildgooſe. . „ 5 
6 No. 23 23. In Debt on Bond Deſendant demanded Oyer of the Condition 
S. C. adjud- which was 20 perform Covenants in an Indenture, and then demanded Oyef 
ged. — off the Indenture ; Plaintiff gave Oper ommtiug an Indorſement which pon 
- | ES | 5 made 


5 8 , 1 . 
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de before the Execution of the Deed ; On this Oyer Defendant plead- The De. 
og hoped Frog WE e ; | Cans; fendant ſhall 
ed Performance ; the Plaintiff replied, and fer forth the Indorſement; e Ha 
and prayed Judgment for the Variance. Per Cur. * 1, The Defetidant Indenture, 
mould have fer forth the Indenture himſelf, being a Party to it, and if the Plais- 


— 


No {muld have pleaded Performance to all the Covenants therein. 2dly, &, x 00k 

The Plainti was not obliged to give Oper of the Indenture, and though he ove, . 
de did, yet it being What he need not do, rhe letting it forth is not at his Br. Mon- 
of Peril, as where he 1s obliged to ſet it torth ; nor is he concluded to ſay, ſtrans, pl. | 
'd that there is more contained in the Indenture, bur is at Liberty as well appar +» 
I 33 il the Detendant himfelt had fer it forth; and the Court held, that as 1 r a 
an the Defendant was bound to ſet it forth, fo he was bound to ſupply this 28 H. 6. 7. | 
be Omiſſion and make his Plea compleat, and therefore Judgment tor the ——-80 if 
E luluintiff. 2 Salk. 498. pl. 6. Mich. 3 Anne B. R. Cook v. Remington. id 3 | | | 
Ms by a cenditional Leaſe, he may plead the Leaſe without the Condition. Arg. Le. 306. in the Caſe of 


. ner v Claypole. 1 
* Keilw, 71. pl. 72. Per Frowike. 


(V. d) Pleadings. 


l. MAN cannot avoid 4 Statute- Merchant, Obligation, Releaſe or 
the like, againſt the Conuſee himſelf named in it, and who 
ſhall rake Ad vantage of it, to ſay that it was upon Condition, Br. Condi- 
tion, pl. 25. cite 4) E. 3. 27. 8 
2. Contra in Detinue againſt a third Perſon, where there is Livery in Br. Condi- 
indifferent Hands, note the Diverſity. Ibid. | | tions, pl. 11, 
z. Debt upon Indenture, which comprehended ſeveral Conditions of the dites 8. C. 
Part of the Defendant, and tor Non- performance ot any of them, that the 
Defendant ſhould forfeit 40 I. and the Plaintiff counted that all are broken, 
and the Detendant anſwered that No; and the Plaintiff” ſbewed one cer- 
lain, and the Iſſue ſhall be upon this only by the Opinion of the Court; 
But Brook ſays, it ſeems that this is not the Courſe of Pleading at this 
Day ; quod vide. Br. Count, pl. 3. H. 6. 8. © 
4. B. gives Bond to A. Afterwards A. by Indenture grants to J. F. that Ibid. pl. 21. 
if F. H performs certain Conditions, the Bond given by B. ſpall be void. J. S. g“ H. 
pertormed the Conditions, yet per optimam Opinionem, B. ſhall not Bow niſhos 
plead it in Debt by A. againſt B. Br. Eſtranger al Fait, pl. 1. 3 H. N 1 
18. 26. | : | | | Due, 
| | . to a Stran- 
N 1 | ger and to one Co-Obligor. 
5. It A. be bound to B. o make him a ſufficient Eſtate in ſuch Lands; | 
nan Action brought upon ſuch Obligation it is no Plea to ſay, that he 
bath made to him a ſufficient Eſtate &c. but he ought to ſhew what Eſtate. 
arg, 2 Le.39. ad Finem, in pl. 52. cites 22 H. 6. 3 VE 
, Debt upon an Obligation of 20 l. to pay 10 l. by Day, the Defend- g. Dette 
ut ſaid, that he paid it to F. N. by the Day by the Command of the Plains pl. 15. cites 
if, and no Plea, by which he ſaid, that he paid it to the Plaintiff by S. C. | 
74 e J. N. and a good Plea. Br. Conditions, pl. 12. cites 27 
7. In Debt the Defendant pleaded Deſeaſance that where the Plaintiff 
vas indebted to H. H. in 100 J. by Obligation, that if the Defendant l al 
Wain the ſame Obligation and deliver it to the Plaintiff, or ſuffcient Acquit- 
"ance of it, that then &c. and he ſaid that he had diſcharged him &c. and 
the Plaintitf demurred, and becauſe he did not ſhrew how he diſcharged 
un, theretore no Plea, and the Plaintiff recovered his Debt and Damages 
— 4 per. 
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per ſudjcinm. Br. Conditions, pl. 16. cites 35 H. 6. 19. & conco 
H. 22 EK. 4 42. | | 
i. s In Debt upon an Obligation the Plaintiff declared, that the Ollir,. 
joins, pl. 3 5. 2704 45 14:% jor ſuch a Dity, and the Defendant ſaid that it was mat; 
Cites S. C. for anther Duty auſygue hic that it was tor tnis Duty, and the others 6 
COlNTTa. Br. Obligation, pl. 48. Cites 4 F. 4. 30. | 
9. If ir was 70 znfeoff the Flaintiff of all Lands contained in a certain 
Fine, and {a1d that four Acres are iu the Fine of which he has infeoſtid hin 
this ſuſfices withour fay ing that theſe are all &c. Br. Conditions, pl. 
144 Lites 6 E. 4. . . . | | 
10 Contra if it be referred to the Matter in Fact and in Certainty, as to 
infeoſf him of a his Lands of which his Father died ſelſed, or of all his 
Lands in A, there he thall thew How much the Land is, and that he in- 
tcoffed him thereof, which are all the Lands and Tenements &c. Ibid. 
11. In Debt upon Obligation, the Defendant pleaded a Condition 
that if F. P. ſerve the Plaintiff for one Tiar &c. and ſo fer feven Years neat 
&c. in denise Mandatis ſuis Licitis, quod tune &c. and that the ſaid 
F. P. ſerved the Plaintiff lawfully from that Day to ſuch a Day within th; 
ſeven Tears, when the Plaintiff diſcharned hin of his Service, The Plug 
tiff ſaid, that ſuch a Day, before the Diſcharge, he commanded the ſa; 7. 
P. to keep ſuch Gos without Alienation, and the ſaid F. P. aliened ths tg 
T. N. And the Defendant by Proteftation that he did not alien, for Flea 
faith, that the Plaintiff did not command J. P. to keep the Goods, anda 
good Rejoinder per tot. Cur, for the Detendant was not Servant to the 
Plaintiff, and alſo he is bound that J. P. H dv all the Commandments 
\ ſpecially ; and therefore this is the very Point of the Condition; but 
contra it he was bound, that F. P. mould be a goed and lawful Seroa:; 


— 


dar 


And where a Man is bound ro ſerve in all Commandments, there he is 


not bound to ſerve if he be not commanded. 

Cites 10 E. 4. 15. ID = e 
12. If one be bound 0 repair ſuch a Houſe, it is not ſufficient to ſay 

that he has repaired it, but he ought to ſhew in hoc del in ill. Arg. 2. 


Br. Conditions, pl. 152. 


Le. 39, 40. cites ) E. 4. 

13. It a Man be bound upon Condition that the Plaintiff ſhall haut 
pl (es Licence of one F. N. to carry 20 Load of Woed out of his Wood, it ſuffices 
Rn, tor the Detendant to plead that 55 N. at his Requeſt licenſed the Pliin- 
riff &c. without ſaying that the Plaintiff” was not diſturbed; tor he is mt 
bound to plead more than is in his Condition; tor if there was Diſturb— 
ance it ſhall be of the Part of rhe Plaintiff by the beſt Opinion, and ſo 
he did. And fo it ſeems that where a Mau is bound to licence, he cannt 
countermand it after; Contra if there was no Bond. Aud if a Man be 
_ bound as above that the Plaintiff ſhall have Licence, there if he be diftur}- 
ed by any, the Bond is forfeited. BA if it was that F. M ſpall give him 
Licence, which he does, and a Stranger difturts him, there the Bond is 
not forfeited; and fo ſee a Diverſity between (Hall have Licence, and 
ſhall give Licence) Br. Conditions, pl. 163. cites 18 E. 4. 18. 20. | 
14. Where the Defendant is bound 7o /uffer the Plaintiff to enter, and 
70 have all the Fallows in D. he ſhall thew how many Fallows there 

were. Br, Conditions, pl. 117. cites 21 E. 4. 63. „ 
15. But when he is bound to repair all the Houſes in D. it ſuffices to 

ſay that he has repair'd all the Houſes. ibid. 
16. Where Condition is zo do certain Things, the Defendant may ſteu 
the Condition certainly, and ſay that he has performed a!l the Conditions 
geaerally, and it the Plaintiff denies it, ne may fhew in what Point cer 
taiuly he has broke the Condition, and trom this the Iffue thall ariſe; per 
Hulley and Va\ifor, but Suliard contra, and that the Deſendant ought 
to plead certainly how he has periormed the Condition, and the Pla- 
tiff hall rake Iſlue chereupon at his Peril, bur the Detendanr- ſhall nt 
plead generally that he has performed the Condition, bat ſhall thew 


Br Licence, 


certainly 


20 


He 
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| inly how, and ſo is the Uſe at this Day, Br. Condition, pl. 180. 


arcs 22 E. 4. 144 13+ By | | 

1 But per Huiley, if I am bound to J. N. to ſave him harmleſs &c. 
1177 (xy generally that Have ſaved him harmleſs, and good. But F I 
in bound 70 4% or aiſebarge A. B. agatajt F. F. there he ſhall ſhetu cer- 
lp hon he has acquitted or diſcharged, and therefore ir ſeems by 


zin char Non Damnificarus eſt is a good Plea. Ibid. 


540% the Plaintiff was indebted to the Defendant in 51. he commanded 
bin to retain it in Satisfaction & it, and it is a good Plea, and this not- 
vichitanding that it was not by Writing; tor Condition may be aver- 


ed by Parol to be performed, and e contra of ſingle Obligation. Note 
1 Direrlity. Br. Conditions, pl. 18 1. cites 22 E. 4. 25. 3 
9. Condition of an Obligation zo ſbew a ſufficient Diſcharge of an An- 


my, you muft plead the Certainty of the Dijcharge to the Court; The 
Reaſon whereot given by Brian and Choke is, that the Plea there con- 


"ins 2 Parts, one a Tria] per Pais, vis. the Writing of the Diſcharge, 


the other by the Court, vis. the Sufficieucy and Validity of it, which the 
Jury could not try; for they agree that it the Condition had been to 
build a Houſe agrecable to the Eſtate of the Obligee, becauſe it was a 
(ae all proper tor the Country to try, it might have been pleaded, and 


then it was a Demurrer, not an Iſſue, as it is here. Hob. 107. per Ho- 


bart Ch. J. cites 22 E. 4. 40. | 


20. In Debt upon an Obligation conditioned chat the Defendant ſpall 


pair and do other Things, aud alſo pay his Rent every Day of Payment. 
He pleaded Performance of all Conditions and Payments generally. 
The Court at firſt thought the Plea good, but after wards on ſeeing the 


Books they thought he ought to plead Performance ſpecially. Kelw. 95. 


b. pl. 3. Mich. 22 H. J. cites Mich. 1 H. 9. 


21. Bur where the Condition refers to ſuch a Generality, that by In- 


tendment it is paſt the RemenlLrance of Man, as if the Under-Sheriff is 


bound to difcharge his Matter from all Accounts and Returns of Writs 
vithin the County, it ſuffices to plead Performance of the Condi- 


von generally. Per Cur. Kelw. 95. b. pl. 3. Mich. 22 H. J. cites 


. PT, 

22 Where a Man is direct Party to the Performance of a Condition, he 
ooght to plead ſpecially; As it it be 70 znfeoff the Plaintiff of all his 
Lads; Agreed. | Kelw. 95. b. pl. 3. Mich. 22 H. J. cites 1 H. ). 


23, Condition of Obligation was, that the Obligor ſhall not enter nor 
dum ſuch a Houſe ; and the Defendant ſaid that be did not enter nor claim. 


fer Keble he claim'd, Pritt ; Per Brian he ought 20 ſay that he came to 


tte Land, and claimed the Land, and entered into it, and yet nothing of the 


Eatry ſball be traverſed, but only the Claim; Quod Nota. Brook lays, 


Were of this Opinion; tor there he alleged both Points of the Condi- 
ton &c. and allo it ſeems that he oughr 10 ſay what Near and Day he 


aimed, Br. Conditions, pl. 130. cites 4 H. 7.13. 
24. In Debt, it the Defenaaut pleads Condition of the Obligation in- 
cage, he onght to allige all performed ; but the Plaintiff ſhall ſhew one only 
lauten, Pen which the Ittue thall be taken. Br. Conditions, pl. 131. 
ares 5 J. J. 8 | N 9 5 | 
25. A is bound to B. in gol. to make ſuch Fſtate as the Counſel of 
U. fteold deviſe ; &. pleaded that the Counſel denied Adviſement, the 
Vaintiff ſpall not reply rift, that they did, but fhall ſhew ſpecially what 


Denſe his Counſel wade, and who made it, and the Defendant ſhall , 
un that there was no ſuch Deviſe, prourt &c. Br. Replication, pl. 36. 


tts6 H. J. 4. | | | | | 
260. In Debt, a Man is bound in 100 l. fo male Eſtate to F. J. of 


Land 


* ——-— ——— 


and [as] to the [other] 51. he ſaid that he offered it to the Plaintiff, ant? 


29. 


8. Debt upon Obligation of 20 l. upon Condition to pay rol. the De- Br. Dette, 
tant ſaid that he paid 5 1. to the Bailiff of the Plaintiff by his Command, f. 172. Cites 


n — 


* > 
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5 C. cited 32. The Condition of an Obligation was, that the Defendant, 
by Ld. Ch. Baili 


OM 1 Day of all the Rents of the Manor he has received; the Delendant 
Rep. 254. Pleaded that before the ſaid Day, he had accounted tor all the Rents 
in the Ex- 


chequer in 
Ireland, and 
fays that 
when the 
Condition conſiſts of Matters to be done, that lie within his own Knowledze, there though they conſiſt of great 


Variety, yet he cannot plead generally, but maſt ſbew the particular Performance of all Matters in li 
Plea. | EA | | | e 


2 ; DE 
Land er Tenements to the yearly Value of 10 J. by ſuch a Dyy, [The 
Delendant pleaded] that he in coffed him of the Many of 
County of S. and of the Manor of D in the County of I. before th 
Day, which are in Value 100. And per Brian he ought to 4, 
the particular Value of each Manor by itſelf, by Reaſon of the Vige 
for otherwiſe, if he ſays that the Manors are nor of the Value of 10 
per Ann. it thall not be tried by both Counties; and Townſend agreed 
by which he ſaid accordingly. And the Plaintiff /aid that þy = 
Fate of the one Manor before the Day, and good. Br. Condition; i 
244. cires 11 H. 7. 114. 5 . 
237. Debt upon Obligation, the Deſendant ſaid that it is indo 
with Condition, that if he found J. F. ſufficicut Meat, Drink aud . 
arel, till 21 Years of Age, that then &c. and he ſaid that he had fund 
Fim ſufficient Meat, Drink and Apparel, during the Time at D. a 
held a good Plea, notwithſtanding that he % not fhew what Ng 
Drink and Apparel he found. Per Keble ſaid that he did not fad fi; 
ficient Apparel during the Time aforefaid, and dared nor take Ilie 
upon all the Points tor the Doublenels, but rock Iſſue upon the hol 
Time, and good; Per Cur. quod nota. Br. Conditions. pl. 138. cg 
12 H. J. 14. | 
28. it the Condition of an Obligation be to make to the Oblipee a lan. 
ful Fftate in certain Land, it is fate to Plead that he was enteoited hin 
thereof, the which is a lawful Eſtate, though Ex Rigore Juris it h 
not neceſſary, becauſe it appears to be a law ful Eſtate. Kelw. 93. b. 
pl. 8. Mich, 42 H, 7, 55 5 5 
209. But if the Condition be 7o ui a ſufficient Honſe, the Defendan 
muſt ſay, that he has built ſuch a Houſe, and conclude that the ſame 
is ſufficient. Kelw. 95. b. pl. 2. Mich. 22 H. 5. 
30. In Debt upon an Obligation conditioned to deliver all Evidencs 
concerning ſuch Lands, the Detendant muſt plead that he has delivered 


1. 1 tle 


ſuch and ſuch Charters which are all the Charters concerning the fame | 
Land. Kelw. 95. b. pl. 2. Mich. 22 H. J. 


31. A Scire facias iſfued upon a Recognizance to perform Covenants, 
whereof one was to permit his Tenants to have Common in the open Fields 
of D. when they ſhould lie Fallow ; and another was, that he wu 
not do, permit or cauſe to be done, any Act to alter the Courſe of the 
Fields in D. into any other Plight than at this Time was uſed ; the D. 
fendant ſaid that he had permitted &c. and that be had not altered tht 
Courſe &c. The Opinion of the Juſtices was, that this general Plead- 
ing was very good and ſo it was ruled; Bur Harper rotis Viribus e 
contra. D. 279. pl. 6. Mich. 10 and 11 Eliz. Anon. | 


iff of the Plaintifl's Manor, ſbonuld render an Account before ſuch a 


Which he had received, but becauſe he did nor ſhew what he had fe- 
ceived, it was adjudged to be ill. Cro. E. 749. in pl. 3. cites Hill. 37 
Eliz. B. R. Sands v. Malevere. RL 


33. In Debt upon an Obligation conditioned for the Payment of e 


viz. 35 J. at one Day, and 35 l. at another Day, the Detendant pleaded 
Payment of the no 1. ſecundum Formam & effettum Conditionis pred and 
the Court held ir well enough, tor reddeudo liogula fingulis, 'cis as l 


he had pleaded the ſeveral Payments ar the ſeveral Days. Cro. E. 261. 


pl. x. Trin. 33. Eliz, B. R. Fox v. Lee. [1 
2. "Tl: pg: WE: B-1 44 


contra, 
v. Cotton. 


for the Condition be ing in the Diſjunctive, he may allege the one or the other at his Election; and this 


| tag paid them tam cito as they came of Age; Doderidge |. ſaid that the 
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In Debt upon a Bond on Condition t9 pay 20 J. dit hin a Month Cro. E 129 


wer the Obige had a Son, that did or conld ſpeak the Lord's Prayer in Pl. 63. Mich. 


41 and 42 


17% % that he could be underſtood ; the PLainriit pleaded that he had Eliz. ©. 8, 
1 5 : qui Le pot Precationem Domini ut intelligi potuerit; and Lane v. 
* Nefendanc demurred, becauſe it was pleaded he had a Son qui loqui Goldman, 


. 5 PE | FA . S. C.-a 
xuir, for that #s 4 ſecret Ability that cannot be knownz Anderfon Ch. me hehe 
|. and Kingſmill, and Glanvill J. held the Iffue good; but Walmſley Court held 
x that it is a ſecret Thing and cannot be tried. Ow. 127. Lane ita good 
| 8 8 Iſſue and 
well triable; 


tower of ſpe⸗king &c. ſhall be proved upon the Evidence by ſuch as heard him recite it; bur the moſt 
- and proper [ue had been, that he had a Son Qi lacutus ſuit, and lo have tried a Thing @Ctuall y done, 
4 ; | | 


35. The Rule is non ſunt Longa quibus nibil eft quod demere poſſis, and 
therefore the Length of the Detendants Plea is unavoidable, where it 
is impoſſible to make it ſhorrer ; but where it lies as well on the Know- 
re of the Plaintiff as the Defendant, there the unneceſſary Prolixity is 
code, if the Detendanr pleads generally according to the Words of 
the Condition, and it comes on the Plaintiff's part to Aſſign a Breach. 
Bur cohere there is no ſuch Prolixity in the Defendant's Plea, there he can- 
wt depart from the Rule by ſhewing a general Performance, according to the 
Words of the Condition, but he muſt plead it eſpecially, by ſhewing in cer- 
tun how it is pertormed, or elſe does not plead a proper and ſubſtan- 


| tive Bar, according to the Rule of Law, by which he ſhould confeſs, 


and avoid the Plaintiff's Declaration; As if the Condition be, that the 
Defendant pay the Plaintiff all manner of Coſts and Charges that J. F. 
ſtall charge the Plaintiff with for carrying on a Suit, the Detendant 
leads he did pay all manner of Cofts and Charges; this is ill becauſe it 
relates to one ſingle Point, which may and ought to be ſhewed in certain, 
in order that the Plaintiff may take Iſſue on it. Gilb. Equ. Rep. 254. 
cites Lut w. 419. ['Trin. 4 Jac. Parkes v. Middleton. ] Rage 

36. Condition was to pay the Plaintiff at his full Age all ſuch Legacies 
and Gifts, which were given him. In Debt upon this Bond, the Defen- 
dant pleads, that he has paid omnia talia legata qualia ad tale tempus 
generally and without (hewing in particular, and in certain when, 
nr what and therefore it was objected that the Plea is void for 
uncertainty, Williams J. held that he ought to have ſbewed certainly 
in his Plea, at he had paid and when, and alſo the Time when be came 
tu bis full Age ſpecially in his Plea, according to the Condition of the 
Gblgation, and this the clear Opinion of the whole Court. Bulſt. 43. 
44, Mich. 8 Jac. Stone v. Blitle. „ TSg. 

zu. It the Condition of a Bond be ts Diſcharge 2 Meſſuage of all In- 
cmbrances, one may plead generally that he,did Diſcharge it of all 
lncumbrances, but if it be Diſcharge it of ſuch a Leaſe, then I muſt ſhe 
bow. 1 Brownl. 32. Paſch. 10 Jac. Anon. „ 2 

35. Debt on Bond for Payment of Childrens Portions tam cito as they Cro J. 359. 


feed come to the Age of 21 Years; the Defendant pleaded that he E ne rang 


» 4 . . . penter, 8. * 
Time being uncertain, he ought to ſhewed in his Plea certainly when adjudged 


they came to the Age of 21 Years, and when he paid the Money, and accordingly, 
alſo ought to have thewed who made the Will, and how he had per- 
lormed the 1ame, ſo as the ſame might appear Judicially to the Court; 
Whether well performed or not, and Judgment for the Plaintiff 2 
bulſt. 266. 267. Mich. 12 Jac. B. R. Haulſey v. Carpenter. 

39. Condition was that the Obligce ſhould enjoy an Iſtate according to 
Grant of Letters Patents, he muſt not plead it Hæc Verba but he mnt 
frew the Jett of the Letters Patents and the Enjoying accordingly. Per 
Hobart Ch. J. Hob. 295. Mich. 15 Jac. in Cale ot Slade v. Drake. 

5 40. Condition 


234 3 Condition. 


- — E 


— 


der bis C,] Land t the Uſe of the Olligee, and he picadeg 1%. 

had jurrendred it, and upon that Plea, the Plaintiff deinurted . 

| 77 * tie 67 540 7 ' J * 5 5 7 al 1 

- was adjudged, upon the opening of the Caſe, by Warberton and Hy. 
ron, Leing only prefent in the Court, that Judgment ſhall be given t; 


| ” | . , a 0 "Th Nh 5 „„ 
40 Condiiion of the Obligation was, that the Obligor 4⁴ Fi 
O en ung 


en tor 


the Flainutt, lor the Flea in Bar is not good, becauſe the Detendant 


had mc jt ewed rohen the Court of the Lord was Holden. Win. 11, 1 
Lewelling's Cale. | 5 1 
41. It a Man is bound to give all the Money in his Parſe, or t0 inf 
one of all his Lands, he cannot plead that he has given all he Moe ; | 
Land, but he eught to ſpew certainly what Money or Land he had 8 
that he had given it, Lat. 16. Paſch. 2 Car. Wilkinſon's Caſe. 2 
42. Debt upon Eond to make Satisfaction for all Goods that an Aprry 
tice ſhall waſle ; In the Replication the Plaintiff aſſigned a Breach” d ; 
the Apprentice had watted ſeveral Goods, to the Value of 1001,” Ex. 
ception was taken, that the Replication did not ſhew what the Good, ny 
But the Court held it well enough here in Action on the Bond, 
where Damages are not to be recovered, but the Penalty of the Bon! 
upon any breach, though otherwiſe in Covenant, where the Recon. 
pence is to be for Damages; and Judgment tor the Plaintiff Le. 
94 Hill. 14 & 15 Car. 2. B. R. French v. Pierce. 5 
Piat it be 43. Debt upon Bond condition'd, that the Obligor ſpall pay from Trig 
8 had 2% Time the Moiety of all ſuch Money as he ſpall receive, and give Ace 10 
the Maier of The Defendant pleaded, that he had paid a Moiety. Plaintiff demurr's, 
ſuch Money The Court held this a good Plea without ſhewing the particular Suns 
as he ſhould and this tor avoiding ftuffing the Rolls wich Mulciplicity, and Plain. 
Se e ris oy oy aviring ths 0s Din 
hee Tho 5 not paid the Moiety. Sid, 
June 0 Time) 334. pl. 18. Paſch. 19 Car. 2. B. R. Church v. Brown Wick. 
1: ought to e 
be pleaded Specially, Ibid. The Reporter ſays, Quære Diverſitatem. - - 2 Keb. 229. pl. 64, 


Church v. Brownbrick, S. C. held accordingly, per Cur. becauſe hereby is a certai 

Difference is where the Thing lies only in the Defendant's Notice; As hows It is — ror — 

Money in my Pocket, there I muſt plead Specially; but here others may take Notice of it, and the 

Plaintiff may reply; that the Defendant received 201. and cited the Caſe of Ul oodcock b. Colt, 
which Twiſden ſaid he never was ſatisfied with; And Judgment for the Defendant. | 


de. 


Sid. 3 40. pfl. 44. Debt on Bond condition'd to give an Account of all ſuch Monies 4 


4. Heyman I | „ 5 
58 oui come to his Hands, and to pay them to the Plaintiff, The Detendant 


S. C. ad- Pheaded, that no Money came to his Hands. The Plaintiff replied, that Jo l 
| Judg'd ac- came to his Hands, The Court held the Replication ill, becauſe it did 
_ cerdingly. not ſet forth any Breach that he refuſed to account; tor the Plea is of Mat: 


og Hay ter within the Condition, and therefore it is not ſufficient to anſwer i: 


man v. Ge. without aſſigning a Breach ; For perhaps he has paid it, and theretore 

rard, S. C. Plaintiff ſhould have ſaid, that 50 l. came to his Hands, and that be had 
the Court not accounted or paid it; and judgment per tot. Cur. rul'd againſt the 
ſeriatim der Plaintiff. Lev. 226. Mich. 19 Car. 2. B. R. Hegman v. Gerard. 


livered their 5 

Opinions, that the Replication was ill for not ſhewing a Breach, and were ready to give Judgment 
for the Defendanr, but at the Inſtance of the Plaintiff's Counſel, the Matter was reterr'd to the 2 Col 
ſel, who determined it by their Award, and ſo no Judgment was enter'd ——— 8. C. cited and de- 
nied per Cur. and ſaid, that they of their own Knowledge were ſativſicd that it was not Law, nor thr 
ken to be ſo at the Bar when the Judgment in that Caſe was given. Carth, 116. Paſch. 2 W. & N. 
in B. R. in Caſe of Meredith v. Allen, which ſee infra, pl. 51. | | 


Debt on a 45. Debt upon an Obligation to do divers particular Things in 74 C * 
ene dition meationed. The Detendant pleads Per for na vit o &c. ati upen 
öorthe Con- Demurrer held an ill Plea ; tur the Particulars being expreſled in u 
dition, it Condition, he ought to plead particularly to every one autine: . a 
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Condition. 3357 

chere the Condition is 70 perf orm all Covenants in an Indenture, there he appearcd to 
nai plead Pertormavir omnia generally, it ſo be they be all in the Afir- = aer, 
e, without anſwering particularly to every Particular. 1 Lev. 6 1 
10 Mich. 22 Car. 2. B. R. Wimbleton v. Holdrip. | | 


a certain In- 

, RE | | denture made 

huren the Plaintiff and Defendant. The Defendant pleads uod per formatit omnia & ſingula ex ejus 
> dec. and mentions none in particular, and held naught, for he ought to ſet them forth. 2 Show, 

e. 8 Hill. 31 & 32 Car. 2. B. R. Pawlet v. Savage. | 


1 46. Debt upon Bond conditton'd, that if a Ship going ſuch a Voy- 
ve ſhould return, the Perils of the Sea excepted, then the Defendant 


us ſ.cald pay ſo much, but if ſhe be loft, then to pay nothing. The Detendant 

leaded, that the Ship proceeded in the Voyage, bur in her Return was 
” lot, Plaintiff demurr'd, becauſe it was not ſaid that fhe was lot Per pe- 
1 la Maris, for it might be by his own Negligence ; bur adjudged, 
« that the Plea being in the very Words of the Condition, it is good. 
4 


2 Lev. J. Paſch. 23 Car. 2. B. R. Watton v. Waddington. 
; 47. The Condition of rhe Bond was, that if the Plaintiff ſhall ſeal to 
the Defendant a good and ſufficient Conveyance, in the Law, of his Lands in 
Jamaica, with uſual Covenants, in ſuch Manner as by the Defendant's 
Cunſel fhall be adviſed, then if the Defendant ſhould thereupon pay unto the 
Plaintiff ſuch a Sum of Money &c. the Condition ſhould be void. In Debt 
brought upon this Bond, the Defendant (after Oyer of the Condition) 
gleads, that Mr. Wade, a Counſellor at Law, did adviſe a Deed of Bargain 
aud Sale trom the Plaintiff to the Detendanr, with the uſual Covenants, 
if all his Lands in Jamaica, and tendered the Conveyance to the Plaintiff, 
who refuſed to ſeal the ſame, and ſo would diſcharge himſelf of the Con- 
diton, the Money being not to be paid unleſs the Aſſurance was made. 
The Plaintiff demurr'd, 1ſt. becauſe the Deſendant has not ſbewed the Con- 
chance, and an affirmative Plea ought to be particular, and not ſo ge- 
neral as this. 2dly, The Matter of the Condition conſiſts both of Law and 
Fiff, and both ought to be ſet out; The preparing of the Deed is Matter 
of Fact, and the Reaſonableneſs and Validity thereof is Matter ot 
Law, and therefore they ought to be ſet forth ht the Court may judge 
thereof, 3dly, The Plea is, that the Indenture had the uſttal Covenants, 
but does not ſet them forth, and for that Cauſe it is alſo roo general. The 
whole Court were of Opinion, that this Plea was good; For if the De- 
kndant had ſer forth the whole Deed Verbatim, yer becauſe the Lands 
ae in Jamaica, and the Covenants arc intended ſuch as are uſual there, 
the Court cannot Judge of them, bur they muſt be tried by the Jury. 
He has ſer forth, that the Conveyance was by a Deed of Bargain and 
dale, which is well enough, and ſo it had been if by Grant, becauſe 
the Lands ly ing in Jamaica paſs by Grant, and no Livery and Seiſin is 
neceſſary ; If any Covenants were unreaſonable and nor uſual, they are 
tO be ſhewed on the other Side; And ſo Judgment was given for the 
Defendant. 2 Mod. 239, 240. Trin. 29 Car. 2. C. B. Gotte v. Elkin. 
48. Debt upon Bond for Payment of 1201. on the u of Fanuary, ac- 
arding to Agreement in Writing. The Delendant pleaded the Agreement, 
which recited a Contreverſy concerning the Probate of a Nuncupative Will of 
4. E. and that the Flaintiff was her next of Kin, and had entered a Caveat, 
and in Conſideration that he would withdraw it, ſo as the Defendant might 
prove it, and be ſworn Executor as he was, he covenanted to pay the Plain- 
"f 1201. on the ſaid Day, out of the Perſonal Eſtate of the ſaid A. E. which 
Jud come to his Hands, in full Satisfaction of all Demands out if the ſame, 
aording to the Intent of the ſaid Bond, and that aſter the ſaid Bond hucuſq, 
w Port of the Perſonal Eſtate of the ſaid A. E. came to his Hands 
1% Valite of 120 J. and that he had never any of the ſaid Perſonal F/ate but 
the Value of 501. Upon Demurrer the Plea was adjudg'd ill, tor hav- 


| WU cnſefed that he had 50 1. he ought to have paid that, the Neaning 
| | 5 ns | of 
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pleaded, the Plaintiff in bis Replication muſt ſhew a Breach, for then he has not a Cauſe of Action unleß 


that the Court may fee that there was an Award, but maſt alſo ſet forth the Breach that it may appear, 


that it need not be performed, and cited 2 Cro. 472. But if the Defendant plead Non ſubmiſit, and ſo ſorces 


had been good, the Replication likewiſe had been good without Aſſigument of any Breach ; Qucd 
Nota. | 1 . | | | 5 


— 44 2 — Z— 


336 Condition. 
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of this Condition being, that he ſhould pay 1291. or ſo 


N 8 G pa! 10 much thereof RetFo 

as he thould recetve betore the 4th of January out of the Perlonal Ef wer” d 

tate, and that it he received none before that Day, then nons thoald x 21 toC 

paid; theretore, becauſe he neither pleaded a Payment, ar a Teng ſaid 1 

of the 5ol. on the Day, the Plaintiff had Judgment. 2 June, 21 tors! 

Paſch. 34 Car. 2. B. R. Ogle v. Quintin. e mv, 

Com. 107. 49. In Debt on Bond tor Performance of Covenants, where Pla 

Nos Stranger is to render an Accoznt, the Defendant pleaded Performance v. A 
judg'd for An e A 8 5 5 nc ge. 

the Plaintiff. nerally. The Plea is ill. Show. 1. Paſch. 1 W. & NM. Firzparcick \ * 

Robinſon. | 7 | ive 

50, Debt upon two Bonds, the Condition of the one was, that a Mar. and 

riage being intended between the Detendant and one A. S. he ſhould n 54a 

her to diſpoſe of her Perſonal Eſtate, and that the Perſons towhyn , . 

feculd diſpoſe ſhould enjoy it; and the Condition of the other was, t 2 com 

mit her to grove away $01. and that the Defendant ſhould pay it within ty Con 

Months after her Death. The Defendant pleaded to each, Ouod Condit diſa 

ejuſdem Scripti nunquam infracta fuit per ipſum ad aliguod Tempns hucnſq Was 

& hoc paratus eſt verificare. Upon Demurrer it was argued that thy, and 

Plea was good, and thould force the Plaintiff to aſſign a Breach - fi. Cot 

the Matter lay not within the Defendant's Notice, whether the hig ; 

made any Diſpoſal or not, and fo could plead no other wiſe than thüs; 151 


But the Court held the Plea ill, and that che Deſendant mutt e bg 
he had performed the Conditions, and that this Manner of Pleacing 348 
never admitted. 2 Vent. 156. Paſch. 2 W. & M. in C. B. Brown v. 
EKands. 
v Salk. 138. $51, Debt upon a Bottomree Bond, the Defendant crav'd Over of the 
1 Condition, and pleaded that the Ship was let. The Plaintiff replied, thi 
Md Phang the Ship was not loft, and concluded to the Country. The Defendant + 


And per zuitrr d, for that the Plaintiff had not afſygned any Breach in the Replication, l 
Holt Ch. J. and the Condition was for Payment of Money, and now upon Oyer the 

12 88 Condition was become Part of the Declaration, and then upon the P 
ae % Plaintiff's Declaration there is no Cauſe of Action without Breach olthe B 
perform an Condition in the Replication, and cited the Caſe of Hayman v. Ge⸗ E 
Award ex- talD, which Dolben ſaid was diſapproved at the Time, and not Lau, 

8 if and that Saunders anſwers it in his Report of it; And Holt Ch. . laid, K 
roads 97 lad that the true Difference 18, where the Matter pleaded adinits and ſuppuſis 1 e 
a ſpecial Noa-performance, there 10 no need to allege a Breach ; And fo adgment [ 
Hatter that was given for the Plaintifl. Show. 148, 149. Paſca. 2 W. & M. Mete. 
admits and dith v. Allen. = 


excuſes a 


Non performance, the Plaintiff need only anſwer and falſiſy the ſpecial Matter alleged, for he that excuſes 
a Non-pertormance ſuppoſes it, and the Plaintiff need not ſhew that which the Defendant had ſup:o- 
ſed and admitted; ut if the Defendant pleads 4 Performance of the Condition, though it be not «el 


he ſhew one. The Reaſon of that Cale of the Award is ſingle; it is becauſe though an {ward be 
made, yet it may be void in whole or in part, and therefore the Plaintiff muſt not only ſhew the Awarh 


likewiſe that the Non performance <vas of a goed Part of the Award, aud not of a void Part thereof, tori 


the Plaintiff to Tue, there need be no Breach ſer out, and Cites Sid. 290. — Carth. 115, 116. S. C.ac- 
cordingly, and the Reporter adds a Nota, that the Plea in this Caſe was ill; Bur per Curiam, if i 


52. The Mfenment of the Breach of 2 Condition &c. in the Replict. 
tion is not neceſſary, but only in that ſingle Caſe of Debt on a Bond 10! 
Performance of an Award. Carth. 116. Paſch. 2 W. & M. in B. R. ! 
Caſe of Meredith v. Allen. 5 f 
z. In Debt upon Bond &c. the Defendant pleaded a Letter of £10" 

From the Plaintiff”s Teftator and all his Creanors, provided, thut within 


rwo Months he weuld aſſigu and ſecure. all the 1 rofits of the Tithes 91 6 


Rei) 


ir 


— 
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Condition. 


Reffory of F. fo the Uſe of his Creditors, as Counſel ſhould adviſe, and a- 
Ld that N. B. his Counſel, did adviſe a Letter of Attorney to R 
af toone F. §. TO demand and receive of one H. Tenant of the Tithes of the 


ſaid Rectory, all Rents and Sums of Money for the Tithes, till the Credi- 


ors ſhould be ſatisfied &c. Bur becauſe it was not pleaded that H. had 
mv, and what Title, to all the Tithes &c. judgment was given for the 
plaintiff for this Reaſon, Lutw. 675. 679; Hill, 12 W. 3. Plummer 


Adams. 5 OIL | 
; 54. Debt upon Bond condition d, that if ſuch a Ship fhould ſafely ar- 


ve at M. ſuch a Day, and well and ſufficiently mann d, vitfuald, tach hd, 
| ont provided for a Voyage from thence to V. then &c. The Defendant 
pleaded, that he Ship was ſafe in M. &c. and that ſhe was well mann d, 


vifuald, and tack” d, but by Force of Wind was wholly diſabled to 
compleat the ſaid Voyage, and did not ſay provided; as mention'd in the 
Condition, The Court ſaid, that it might be true that the Ship was 
diſabled by Force of the Wind, but this might be becauſe the Ship 


was not well provided for, and thereby was unable to reſiſt the Wind, 


and therefore the Plaintiff had Judgment, by the Opinion of the whole 
Court. Lutw. 698. Trin. 12 W. 3. Dottin v. Dowriſh. 67 
55. If one be bound to pay Money to F. S. at a certain Time and Place, it 
is not enough tor the Detendant to ſay, that the Obligee came not, vit h- 
out ſaying, that he was there ready; Per Holt Ch. J. 1 Salk. 172. pl. 5. 
Mich. 1 Ann. B. R. in Caſe of Canterbury (Archbiſhop) v. Willis. 
56. The Difference when the Plea is 7o be in the Words of the Condition, 
and when not, is this; It there be any Matter in Law Ec. to be done 
that is under the ee weg. and for the Fudg ment of the Court, chere 
vou muſt particularly ſhew the Performance, and the Pleading in the 
Words of the Condition is not good. Arg. Holt's Rep. 207. pl. 12. 
Hill, 5 Ann. in Caſe of Anneſly v. Cutter. Os es 
57. As if I am bound to make you a ſufſicient Releaſe, there it is no good 


Plea for you to ſay, you made a ſufficient Releaſe, but you mult thew 


it in particular that the Court may judge of the Validity thereof. Arg. 
Holt's Rep. 207. in 9. C. 


58. H is the Reaſon of Specott's Cale, 5 Co. 57. Schiſmaticus invete- 


ratus was not ſufficient being too general, ergo uncertain for the Court 


to judge; but where the Condition is 20 do Fat?s merely, the Record is 
not to be ſwelled up therewith, and if there be Occaſion you may aſſign 
a Breach, and cites 3 Bulſt. 31. and cites 1 Roll Rep. 173. Arg. Holt's 
Rep. 207. in Caſe ot Anneſly v. Cutter. 


59. H it the Condition be a Thing which is out of the FuriſdiFion of the 
Court, or is to undergo an aliud Examen, there pleading in the Words 


of the Condition is good. Arg. Holt's Rep. 207. in S. C. 

60. If a Condition be to ſave one harmlcſs from all Actions pending, you 
may plead there are no Actions pending being general; Per Holt Ch. J. 
Holt's Rep. 203. pl. 10. Mich. 5 Anne in Cale of Hackett v. Tilly. 


61. But if the Condition be to ſave you from à certain Action pending, 


there you are e/fopped to ſay, that ſuch an Action is not pending, being 
particular ; Per Holt Ch. | * Holr's Rep. 203. in S. C. 5 


62. In Debt on Bond to exhibit an Inventory into the Eccleſiaſtical 11 Mod. 


Court before ſuch a Day, it is not enough to plead that no Court was held 


145. S. C. 
but there 


bat maſt plead alſo that he was there ready &c. For he muſt ſhew that he the Bond 


has done all that could be done on his Side towards a Performance. 1 was likewiſe 
render an 


alk. 172. pl. 5. Mich. 6. Anne B. R. Canterbury (Archbiſhop) v. Willis, 276, an 

| | | count: 
fendant pleaded that he bad exhibited an Inventory, but that be was never cited to account. The Court . 
Clear, that the Bar was naught, and that he was bound to account before the laft Day in the Condition, 


without Citation, at his Peril, 


4 R 65. Where 
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Condition. 


no Purpoſe, and would tend to intangle the Defendant who would fil 


ſendants join in Demurrer, & Judicium pro. Quer. tor there is no proper 


by Leſſor that Leflee thall quietly enjoy, and for Performance of Covenants. 
| Leflee tails in Payment of his Rent. Leſſor enters for Nonpayment. Lel- 


z. Where the Condition refers tu a Multitndae of Particulars which 
may never be brour hit to Iſſue by the Parties, there it 1s ſufficient for th, 
Defendant to pied in general, and it lies on the Plaintiff, by way o Rep. 
cation, to aſſign a Breach; becauſe tor the Defendant in his Plea to de. 
icend to that Variety of Particulars, would overcharge the Record 10 


(curing 
The F 
at La 


if he miſtook in Pleading any of them; whereas the Plaintiff, by ainſt 
v 


chu- 


ling out ot that Variety chat ſingular Matter by which the Condition i 3.0 
broken, brings it to one proper ſing le Iſſue; and therefore in this Cc (gr 0 
the Modern Lawyers have relaxed the ancient Rules of Pleading, which de vol 
required the Bar to be ſufficient and ſubſtantive, and in ſuch Cafes hay, Ks I 
only required the Detendant to follow the Generality of the Words x Cox 
the Condition, without deſcending to Particulars. Gilb. Equ. Rey "% 
252. in Caſe ot Fitzpatrick v. Strong. | Sc 
64. In Debt upon à Bond, the Defendant craves Oper of the Cingijny Chun 
which was, that if we the above bounden . F. and P. F. or either of ns ; 
any or either oi our Heirs, Executors or Adminiſtrators, do «well 457 gien 
truly pay to the above named L. F. his Executors, Adiminiſt rators and 4. The 
ſigns, all Sum or Sums of Money which fhall appear to be due upon a fiir Totte 
Account ſtated on Account ot Rent, or Arrears of Rent, due 7he firf 6. 
Day of May laſt, at or before the firſt Day of November next enſuing the and 
Date hereot, then the above Obligation to be void. The Defendants pat 10 0 
that on the firſt Day of November then next enſuing the Date ol the Blak 
Obligation, viz. 4to Die Nov, 1709. at Dublin, in the Pariſh of St. Mi. 1. 
chael, in the Ward of St. Michacl, they paid to the Defendant all ſuþ the 


Hum and Sums of Money which then appeared to be due on a juſt Account 
ſtated, on the Account of Rent, or Arrears of Rent, due 7he fir} D. 
of May in the Tear aforeſaid. To this the Plaintiff demurs, and ſhexs 
tor ſpecial Cauſe, that the Defendants had ot {Lewa any particular of cer. 
tain Sum of Money that they had paid to the Plaintiff, nor what was the 
Value of the Rent, or Arrears of Rent due the firſt of May. The De- 


fail 
by 
Glo 


(ha 


let a 


Iſſue for the Jury to try; and therefore ſaying, that at ſuch a Time ard 0 
ſuch a place he paid all Sums, is ſnewing nothing in certain on which Tab 
the Plaintiff can deſcend to Iſſue; and therefore the Obligation ſtands lag 
confeſſed, ſince the Defendant does not ſhe to the Court that it is pro- | 0 
perly avoided by the alleging the Payment of any other Sum, that by be 
the Condition is to be paid in Diſcharge of the Obligation, and conſe- V. 

quently the Plaintiff's Declaration ſtands good, and Judgment for the 
Plaintiff. Gilb. Equ. Rep. Cafes in the Exchequer in Ireland, 251. to gr 
254 255. Fitzpatrick v. Strong & al'. *VVV̈U e tl 
A 
ks — — * tl 
m 
5 1 3 5 wo EE , 2 

(Z. d) Condition. Qualified. And Relieved in 

_ Equity. t 
1. HH E Plaintiff leaſed to the Defendant rendring 31. a Year Rent ( 


and to re-enter on Default of Payment in rwenty Days. Bo 


ſee ſues the Bond and gets Judgment and recovers 21 1. at Law. Bit 
this Court ordered Repayment. Chan. Rep. 95. 12 Car. 1 Pope A Das. 
| —_ - — — — — 1 abds 


e 
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| + Lands were deviſed to the Heir at Law atrer the Death of the De- Per Vanghan 
cify's Wite, but ſubject to pay Debis and Legacies within two Months = P 178 
ter the Wile s Deceale. The Heir at Law dies, and his Heir at Law in Gig of 
(turing the Lite of the Wife) ſells the Reverzion. The Wife dies. Fry v. Por- 
The Purcha{or Pays Debts and Legacies, but does 40 pay all. The Heir ter. 
K Law enters for the Forfeitute; but the Purchator was relieved a- 
wink it. Chan. Rep. 161. 1649. Underwood v. Swain | 
„ Covenant in a Leaſe was, that if Leſſec ſould, without Licence, Leaſe 
is wore than three 1 ears, unleſs to hits Il ife or Children, the Leaſe ſhould 
de yoid. The Executor aliened it without Licence, but the Alienee 
us relieved, it being /o for Payment of Debts. Chan. Rep. 170. 1656. 
Cox v. Brown. . 3 

4 In Caſe ot a Bond for Performance of Covenants the Obligee ſhall have 
10 more than he is really damuificd, and thall recover in a Trial at Law. 
Chan. Rep. 199. 12 Car. 2. in Caſe of Davenport v. Longville. 

A dettlement was with Proviſo, that the Heir at Law ſhould not- 
tenpt to impeach it. There were ſeveral Doubts and Ambiguities in it. 
The Court directed a Trial at Law, ard that the Trial ſhould be no 
Forteicure. 2 Chan. Rep. 15. 14 Car. 2. Sterling v. Levingſtone. 

6. When a Man takes a Security by a Penalty he lets up his Reſt there, 
1nd makes himfelt Judge of what he would have, and he ought to have 
no more. Arg. Chan. Cafes, 24. Trin. 15 Car. 2. in Caſe of Criſp v. 
Blake. 5 | | 

„ Mortgagee by Will remits Part of the Mortgage-money and all Nei. Chan. 
the Intereſt, if the Arrears are paid in three Years. The Mortgagee, Rep. 96. 
falling to pay within the Time, loſes the Benefit of the Requeſt; admitted 8. C & S.P. 
by Serjeane Fountaine, Chan. Caſes 52. Paſch. 16 Car. 2. in Caſe of 
Glover v. Port ington. 8 


FO” 


ingly. — 
9. b. inſiſted 
upon Arg. 
Chan. Caſes, 110 Trin. 20 Car. 2. So of an ard not performed within the Time limited, it was 
ktafide. Finch's Rep. 22. Mich. 25 Car. 2 Ewcs and Reeve v. Blackwall. 


9. Money payable according to the Condition of a Bond was mode- 
rated, in regard that the Office out of which it was to iſſue was taken a- 
way tor ſome Part of the Time; and decrecd the Obligor to pay tor fo 
many Years only as the Office continued, and rhereupon the Bond to 
te delivered up. Chan. Caſes 72. Hill. 17 & 18 Car. 2. Lawrence 
v. Bra ſier. | | | . | 

9. A %% um, due by Specialty, was agreed to be accepted inflead of a 
greater Sin due, if paid at ſuch a Day certain. The Queſtion was, if 
twe Debtor fails of Payment ar the Day, whether he thall loſe the Be- 
neft of ſuch Agreement or not. It was order'd to be made a Caſe; 
and the Reporter ſays it is to be obſerved that Part of the Conſidera- 
ton of the Agreement was, that one who was not bound by any for- 
mer Security had paid the Creditot o l. and uudertook to pay him 4ol. 
more, and ſo the Security was better'd. Chan. Caſes 110, 111. Trin. 

20 Car. 2. Delamere v. Smith  _ „ | 
10. If Condition be to have Conſent in Writing, and the Conſent is See Tit. 
had withour Writing, this Court will help in that Caſe. Arg. Chan. Marriage 
Caſes 141. Mich. 21 Car. 2. in the Caſe of Fry v. Porter. . 8 45 
11. Condition of a Recognizance was qualified in Equity according Compton. 

to the Equity of the Matter before the Recognizance was given. Chan. 
Caſes 191. Mich. 22 Car. 2 Holt v. Holt. 5 s : 

12. As where H. a Citizen of London, ſeiſed and poſſeſſed of ſeveral 
Houjes in London and elſewhere, cf a public Title, deviſed 100001. to his 
Daughters, being his only Chuldren and Orphans, to be paid out of his 
rel and perſonal Fftate before any other ſhould have Benefit of his Lands 
c. and made A. his Nephew and others his Exccutors, and oe » 


held accord- 
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Condition. 


1658. A. and others, as his Sureties, entred into a Recheni ange- 


Chamberlain of London for Payment thereof. By the Reſtoration the 
Houſes being of a publick Title reverted to the right Owners, and by the b; 

in London the ct her Houſes were burnt down, ſo that it was to be doubted th 
whole Eſtate would not amount to the 100001, and becauſe it the Chante 


of London had taken the Eſtate into their own Hands, it would have 


been in no better Plight than now it is, and the Intention of the Keel. 
rity was only chat the Executors ſhould not miſemploy nor waſte the 
Eſtate, which they had not done, Lord Keeper, afhited by 4 Judges 

x J 


decreed that the Recognizance ſhould be made Uſe of no further thy 
to make good the Value of the Teſtator's Eſtate over aud above the fad | 


Loſſes. Chan. Caſes 190. Mich. 22 Car, 2. Holt v. Holt. 

13. A. grants an Office to B. for 6 Months, and M. and N. by Bond 
reciting the ſaid Grant, are obliged for his faithful Performance durin 
all the Time ; this extends no turther than to the 6 Months recitedin the 


Condition. 2 Saund. 411. 414. Paſch. 24 Car. 2. Lord Arlington y, 


Meyrick. -:-: 

44 Vendor of Lands takes a Leaſe of them at ſuch a Rent, with Con. 
dition of Re-entry, and gives co/lateral Security tor the Payment of the 
Rent. The Rent is arrear. Vendee re-enters. Vendor can have ng 
Relief againſt the collateral Security Without Payment of the Arrears of 
the Rent due before the Re-entry as well as after the Re-entry, The 


Lands fold were affirmed to be 2501. per Ann. but were worth bur 


2 Lev. 156, 
S. C. is 4 D. 
5. — And 
10 is Freem, 
Rep. 442. 
pl. 598. 


1601. Chan. Cafes 261. Trin. 27 Car. 2. Anon. 

15. 500 l. was deviſed to the Plaintiſt's Wife, if 2 married with the 
Conſent of certain Truſtees, and in Caſe ſhe did not, then 201, per Ann. fir 
her Life ; She married the Plaintiff without the Conſent of the Trulttes, 
and he preferred his Bill here for the 5ool. and it was argued on the 
Behalf ot the Defendant, that this did differ from the common Caſe of a 


Deviſe upon Condition in Terrorem ; for it has always been held, that 


where there is a Deviſe over to a 3d Perſon tor Nonperformance of the 
Condition, there if the Party marry Without Conſent &c. all ſhall go to 
the 3d Perſon, becauſe he hath a conditional Intereſt by the Will, and 


it there be no Deviſe over, then it is eſteemed only in Terrorem, and 


the Party ſhall have the Legacy notwithitanding the Breach of the Con- 


dition; but here this is tantamount, or as ſtrong as a Deviſe over, when 
the Party himſelf faith, that if ſhe marrieth without Conienr, ſhe ſhall 
have but 201. per Ann, But to that it was anſwered by the Lord Chan- 


_ cellor, that this differed not from the Reajon of the common Caſe of a De- 


viſe in Terrorem, and the Reaſon he ſaid he had from my Ld Ch. J. Hale, 


who (when it was objected in another Caſe in this Court, that this 


Court will not make Mens' Wills for them, and give their Eſtates quite 


_ contrary to their Intents) anſwered, that this Court holds Plea of Le- 


gacies, and judges of them by the Rules of the Civil Law, and by that 
Law any Condition added to reſtrain Marriage is void; fo that where ai 
Intereft doth not accrue to a 3d Perſon by the Breach of the Condition, ſuch 
a Condition is void, and only in Terrorem, and ſo the 500 J. was de- 


creed to the Plaintiff. But if it had appeared that any Surprize cl 


bid. Iris 
ſaid there 
in a Nota 
that It 1s 
admitted 

at Law 


Bribes &c. had been uſed in obtaining a young Maid to marry unſuita- 

bly, perhaps this Court would order it otherwiſe. 2 Freem. Rep. 4! 

42. pl. 45. Mich. 1678. Hicks v. Pendarvis. FITS Sas 
16. Bond to pay the final Condemnation of the Court of Dover it Judg- 


ment be in that Court againſt the — — and he appeals properly, and 
the Sentence be repealed, the Obligor 


Caſes 306. Hill, 29 & 30 Car. 2. Stock v. Dene w. 


and in Equity. | | 17. 4 


1 th. 


all be eaſed of the Bond. Chan. 


U * 
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Condition. 5 341 


14, A Feme Covert, having Power by Will to deviſe Lands, deviſes 
them to her Executors fo pay Foo l. out of them to hey Son, provided, that 
if the Son's Father gives not a ſufficient Reliaſe of Goods in fab a Houſe to 
her Executors, that then the Deviſe of the gool. ſhould be void, and 20 to 
the Executors. After her Death a Releaſe was tendred to the Father, 
and he refuſed; But on a Bill brought by the Son againſt the Executors 
| 2nd the Father, the Father anſwered that he was now ready to releaſe, tho 
ſr ſome Reaſons he had before retuſed ; whereupon the Ld Chancellor 
| {creed the Payment of the 5ool, and ſaid it was the ſtanding Rule of 
the Court, that a Forfeiture thould not bind where a Thing may be 
| done atter, or a Compenſation made tor it; As where the Condition is to 
pay Money &c. and though it is generally binding where there is a 
Neviſe over, yet in this Cafe, the Will ſaying that it ſhall go to the 
Fxecutors, it is no more than what the Law implied. 2 Vent. 352, 
paſch. 33 Car. 2. in Chancery. Cage v. Ruſſel. FS | | 
| 18. Where there is an Agreement to do a Thing upon 4 Penalty, the 

penalty can never be demanded in Equity, if the Party performs that 
far the not doing whereof the Security or Penalty is given. Arg. 2 
Chan, Caſes 88. Paſch. 34 Car. 2. in Caſe of Hele v. Hele. 

19. M. poſſeſſed of aLeaſe tor Years aſſigns it to D. on Condition not The Re- © i, . 
to alien without Licence. M. without Licence mortgaged the Leaſe, and 28 adds 44 ele 8, 
then becomes a Bankrupt, Aſſignee of the Commiſſioners prays Relief ent A196, 
zainſt che Forfeiture; M. by Anſwer waives the Advantage, if the at all re- 

200 l. which was the Conſideration of his Aſſignment, may be repaid lieve againſt 
tin. It was inſiſted that M. had taken Bond of D. and alſo that M. thek * 
had actually come in rs a Creditor before the Commiſſioners, and paid kind ao ; 
his contribution Money. But Ld Chancellor would not relieve againſt made ſuch 
the Forteiture without Payment of the 2001. 2 Chan, Caſes 127. Mich. Offer by 


r his Anſwer 
34 Car 2. Davis v. Moreton. TT, 


might be paid the 2001. Ibid. 


20. The Baron of Leſſee, after his Wife's Death, ned two Leaſes, 
in Conſideration whereot the A//ignee gave Bond of 3007. to pay the Ba- 
n 201. per Ann. for Life, and all the Rent to the Leſſor; The Aſſignee 
brought a Bill ro be relieved againſt this Bond, for that the Leaſes were 
farteted for Non-payment of the Rent. But having had the full Benefit 
ot the Leaſes, notwithſtanding the Forfeiture, he afterwards re-entring 
6 Payment of the Arrears, the Court decreed the Plaintiff to pay the 
Defendant, the Leſſee, all the Arrears of the 201. a Year, and to con- 
tinue the Pay ment thereof as it grows due; bur it being ſuggeſted in 
the Bill that the Wife, before her Marriage with the Detendant, had 
aligned the Leaſes to Truſtees for the Uſe of her Children by her for- 
mer Husband, it was order'd that the Detendanr ſhould firſt give Se- 
curity to be approved by the Maſter to indemnity the Plaintiff a- 
plu the ſaid Children. Fin. Rep. 49. Hill. 25 Car. 2. Powell v. 

organ. a 3 „ . 

x; A. deviſed to C. his younger Son Lands called S. Proviſo if C. 
te binder d enjoying thoſe Lands, he ſhall have his Lands in B. C. is e- 
ited of a Moiery by a Strapger, without the Privity of the Heir at 
Law. The Lands in B. are of much greater Value than thoſe called 8. 
Per North K. this is a Condition that lies in Compenſation, and decreed 
C.to have only a Satisfaction pro tanto our of B. and decreed accord- 
ingly. Vern. Rep. 270. pl. 265. Mich. 1684. 'Tyle v. Tyle. = 

22. An laſurance was made to Farmers of the Duty on Sea-Coal, 
to pay Money if the Duty ſhould determine before ſuch a Time. The 

uy in Strictneſs might perhaps be ſaid to determine, yet the Duty 

ing enjoy ' d by the Inſured, or they having made ſome Compolition 
touching the fame, and ſo not damnificd, their Plea that the Duty de- 
Kmined betore the Time agreed on was over-ruled, and they Ä 
| | 48 ed 
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ed to anſwer. 2 Vern. Rep. 10. pl. 6. Mich. 1686. Knightley, a, 
Robinſon v. Burdett. e 
332. A. the Father makes a voluntary Settlement upon B. his eldiſt $1 ; 
Tail Male, Remainder to C. a ſecond Son &c, in which is a Ema, 
t bat if B. did not pay to C. 6001 at his Age of 21, then the Eat, ö 
B. both in Law and Equity ſhould ceaſe. A. having afterwards Married 
a 2d Wife, H Deed raking Notice of the former Settlement, and tha; þ 
had not paid the Money according to the Proviſo, convey's the ſame Lan, 
to the Uſe of his Children by his laſt Wife. The Plaintiff's Bill waz, t 
be relieved againſt the Forfeiture tor Non- payment at the preciſe ar. 
but in regard the Conveyance was purely Voluntary, and the Father 


might have put what Conditions or Reſtrictions upon his Son de 


thought fit, and the Proviſo being Special, that for Non- payment at 
the Day the Son's Eſtate both in Law and Equity ſhould ceaſe, the 
Court refuſed to relieve the Plaintiff, and diſmified the Bill; and the 
rather for that the Plaintiff had ſet up a Releaſe againſt his Father 
which was obtained by Surpriſe ; and the Deed in Law was deſectite 
and amonnted only to a Declaration of Truſt. Vern. 456. 457. pl. 4; f 
Paſch. 1687. Longdale v. Longdale. e 
amb 39. 33. A Legacy was given on Condition, that Legatce fhan't difpate wr 
Morea i: interrupt ber Will ; the Legatee conteſts the Validity of the Will, Pe 
not CC Cor. There was Probabilis Cauſa litigandi and *rwas not a Forſeeittte 
| of the Legacy. Per Maſter of the Rolls, 2 Vern. 91. pl. 86. Mich, 
1688, Powell v. Morgan, | 
34. A. having 5 Daughters and ſeiſs d of Land in Fee of 19.0001, 
Value, ſertles it fo that in Caſe his eldeſt Daughter ſhould within 6 
Months after his Deceaſe pay 6000 l. among his other 4 Daughters, they 
the Eldeſt to have the Land; No Payment was made in the 6 Months, 
but within that Time Application was made by her to the Truſtees 19 
join in a Mortgage or Sale to raiſe the Money, but that not taking 
Effect ſhe brought her Bill and aſſigned her Intereſt to the Plaintif. 
In Caſe of Default by the eldeſt Daughter the Land was deviſed owr in 
the like Condition. Per Commiſſioners; This being a Power coupled 
with an Intereſt is relievable, and the Court may enlarge the Time, 
and hath uſually done it even in Caſe of a Condition precedent. 2 Vein, 
166. pl. 153. Trin. 1690. and Ibid. 222. pl. 202. Paſch. 1691. \oud- 
man v. Blake. „„ „„ 
A. Deviſed io 35. When the Perſon, that is to receive Benefit, by Practice, or 
— 2 p Contrivance prevents the Performance of a Condition, Equity will reliere, 
Daughter Admitted per Lord Somers. 2 Vern. R. 344. Hill. 1697. in Caſe of 
Joo J. and Carie v. Bertie. - | By | 2 
in Default | N | „ | | 
thereof to the ſaid Daughter and her Heirs. The Son deviſed it to bis Mother for Life, and afterwari: f 
an [nfant and bis Hei rs, The Mother and Daughter combine together, and the Mother refuſed 12 tle 
500 J. by which Means the Eſtate would be forfeited to the Daughter, and the Infant defeated. Drcric! 
that the Mother pay one third Part of the 500 l. and that if ſhe refuſe, then the Infant paying 


the Whole, ſhall have to him and his Heirs againſt them both. But if the Mother pays one third, 
then ſhe to enjoy for her Life. Fin. Rep. 231. Trin. 27 Car. 2. Hayes v. Hayes. 


36. A. deviſed Land to J. S. paying to A's. Daughter (who is Heir at 
Law to A.) 1000 J. J. S. makes Default. The Daughter recovers |! 
Ejectment. The Heir of J. S. had Relief on Payment of Principal ani 
Intereſt, though in Favour of a voluntary Deviſee, and to the U. 


Leriſan of the Heir. 2 Vern. 366. pl. 328. Mich. 1699. Barnarditen 


v. Fane. | | | | | 
37. 400 J. was left in a Purchaſor's Hands for 2 Years without Intel 
eſt, and if the wiſe of A. the Vendor releaſed Dower in that Time, then 

B. the Vendee was to pay the 400 l. elſe ro retain it Abſolutely. A. died 
his Widow did not releaſe within the 2 Years, but brought her Vt 

ot Dower though ſhe died before the Recovery of ir. But twas init 


that this was not in the Nature of a Penalty but the Terms of an A4. 
| RI Mr TOY _ | | ell 
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nett, and the Meaſure of the Satisfaction tor the contigent Incumbrance 
e Dower, and the Court would not have relieved had the releaſed af = 
1% 2 Tears, and Decreed accordingly by Ld. Sommers. Ch. Prec. 102, 


* „„ O_EC) „ 


. R 
EE 


Mich. 1699. Small v. Ld. Fitzwilllams. | 


38. Lands were deviſed to F. F. paying the Heir 29000 J. within 20 2 Vern. . 
Vears, at 1000 J. per Ann. The Heir entered for Non- payment as pl. 533. S. C. 
ſor a Forfeiture, and though it was Urged that Chancery ought not to * Where 
id in Ditherifon of an Heir, yet Ld. C. Cowper Chancellor ſaid, that the parry 
the Entry of the Heir in this Caſe was only to enforce the Payment of might be put 
the Money. As where a Mortgagee enters the Court can give him In- in » good a 
tereſt trom the Time it became payable, and * where ever the Court 15 4 
can give Satistaction or Compenſation tor a Breach of Condition they can * af : 
relieve. 1 Salk. 156. pl. 7. in Chancery 1707, Grimſton v. Ld. had been 
Bruce and Ux®. | Es literally 
| | 1 | performed 
Chancery wi.l relieve, though the Letter was not ſtrictly performed as Payment of Money &c. Bux 
where the Condition was Collateral and no recompence or value could be put on the Breach of it, there no 


Relicf could be had for the Breach of ir. Arg. by Sir Robt. Raymond Ac-connſel. Ch. Prec. 487. ſaid 
'rw2s laid down as a Rule Per Ld. Somers and cites 3 Ch. Caſes [135] Bertie v. Falkland, ——S, 


P. and C. 12 Mod. 184 Per Ld. Somers. 


39. Bill to be relieved againft the Condition of a Bottomree Bond &c. 
it being ot performed in ſome ſmall Circumſtances, but denied per Cow- 
per C. it being a voluntary Undertaking of the Obligor, and no Contract 
or Conſideration that might incline the Court to interpole. Mich. 3 
Geo. Canc. Anon, | | „ 5 FD 

30. Leaſe tor Life or Years on Condition of Re-entry for a Forfeiture, 
or that the Leaſe ſhould be void it Leſſee aliens or affigns without 
Licence. In Caſe of Forteiture, Chancery will not relieve becauſe 'tis 
unknown what ſhall be the Meaſure of the Damages, for that is only 
where there can be a Compenſation in Damages. 9 Mod. 112. Mich. 
11 Geo. Water v. Macato. 98 VNN 

41. J. S. charged his real Eſtate with 500 l. to be paid his Siſter Alice 
Herne, Within one Month after her Marriage, but ſo nevertheleſs as 
the married with the Approbation of his Brother Joſeph Herne (if li- 


ving) and in Caſe the married without his Conſent, the goo 1. was nor 


to be raiſed, Alice Herne married in the Life-time of | _ Herne, 
and without his Conſent, and the Queſtion was, Whether ſhe was en- 
ticled to the 500 l. or not; for here it was ſaid that this was a Con- 
dition only in Terrorem, and that the Conſtruction of ſuch Conditions 
has always been, that where there is no Deviſe over ſuch Condition is 
void, otherwiſe were limited over, and here it is not. 

Econtra it was Argued that this is a Condition precedent, and no- 
thing ariſes or becomes due but upon the marrying with Conſent, and that 
this being a Deviſe of Money out of Land, or of a Charge upon the 
Land, it is to be Conſidered as a Deviſe of Land &c. and governed 


by the ſame Rules, and then being a plain Condition precedent nothing 
does ariſe &c, and for this was cited the Cafes of Fry v. Porter. Ber- 


lie and Faul kland &c. C 
The Maſter of the Rolls ſaid, that the Civil Law makes no Diſtine- 
tion in Perſonal Legacies, between Conditions precedent and ſubſe- 
quent, neither does this Coutt as to meer Perſonal Legacies given upon 
Condition of marrying &c. with Conſent &c. But this Court er 
frem the Civil Law in this, that whereas by that Law all Conditions in 
Reſtraint of Marriage are void, but this Court ſays they are not void where 
the Legacy is given over and another Perſon particularly Subſtituted by the 
Tefator to have the benefit of it in Caſe the Condition be not complied with. 
but this H, be a Special Nomination as a Legutee, and therefore a Re- 
Haluary Lepatee or Executor ſhould not have the benefit of ſuch Non per- 
Jornance, and remembered a Caſe to this Purpoſe, that where a Legacy 
given upon ſuch Condition of marrying with Conſent, and if not het 
5 2 
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it ſhould fink into the Refidae of Teftator's Hſtate which he give to F. & G, 
It was held that though the Marriage was without the Conſent, ee 


the Legacy was not loſt becauſe it would have been the tame it Tet. t 
tor had ſaid nothing about its finking into the Reſiduum, and therefone afte 
was conſtrued only in Terrorem. 50 it is in the Caſe of a Truſt 17 by 
Term limited of Lands for raiſing Portions with ſuch Reftrittion, thi, H. 
Court governing itſelf by the ſame Rules as in Cafe of a Deviſe of , 
Legacy with ſuch Condition, becauſe though the Term be a legy 1 
Eſtate and Intereſt, yet the 27ſt of the Term is a Creature of Equyy I 
only &c. 55 Cont 
Pat it is otherwiſe in Caſe of a Deviſe of Lands there Conditions pr that 
cedent, and ſubſequent take Place &c. and this was Fry and Porters 5 
Caſe of an Infant bound by Condition, relating to her Marriage bein on 
a Condition precedent, and held that the preſent Caſe being a Chay, 
upon Land is to be governed by the ſame Rule, and is to be conſidered i; 
Land, the Will muſt be arreſted 1n the fame Manner &c. and this te. * 
ing plainly a Condition precedent, and nothing veſted (as is in Cafe = 
ot a Truit Term where the Term is veſted and the Truſt only leit 7 
open) it is too hard for this Court to Charge the Land contrary to the e 
expreſs Will of the Teſtator, and to ſay the Money ſhould be raiſed * 
hen the Teſtator has ſaid it thall not &c. and held that a Charge en 0 
the Land ean't ariſe &c. otherwiſe than as a Deviſe of the Land irſelt bf 
 wherefore the Bill was diſmiſſed as to this Point; for Alice the Le. . 
gatce were cited Salisbury v. Bennet, 2 Vern. 1 Ch. Ca. 22 Bellaſis . 5 
Ermin, and Ibid. 58 Fleming v. Waldgrave. But as to this it was tf 
faid by Mr. Attorney General and agreed by his Hononr, that the D 
Legacy there veſted immediately, ir being given upon her not marrying 65 
without Conſent &c. and his Honour remembred a like Caſe in tine ; 
of Wright S. C. where the Condition being if the did not marry with 
Conſent &c. and the Legacy. was Decreed her immediately, and ſhe 1 
to enter into a Recognizance to refund in Caſe ſhe marryed without FP 
Conſent &c. Ms. Rep. Mich. 4 Geo. 2 Canc. Reves v. Herne, F 
For more of Conditions in general, See Accord, Actions of Aſſump⸗ 1 
ſit, Apportionment, Arbitrement, Covenant, Devile, Entry, t 
rants, Heir, Portgage, Notice, Obligation, Pleadings 0 
Policy of Jnſurance, Rent, Reſervation, Tender, Toit F 
emps Priſt, and other proper Titles. OT { 
— — k 
Mw or op 0 me” f 
Confeſſion. n 
(A) What ſhall Amount to it Actions of which Ad- . 
vantage ſhall be taken. And in what Caſes, and | 
how the Confeſſion muſt be, or may be. 


1. IN Vat. Per Marten, if the Defendant confeſſes Naſt in his Pu. 
1 ation and pleads no Waſte done, the Plaintitf ſhall have Advan- 
tage of the Conftethon contained in the Proteſtation quod non negatv!. 
By which he pleaded no Waſt done, and ouſted the Proteſtation out 0! 
the Plea. Br. Confeſſion. pl. 60. cites 11. H. 6. 1. PT 
2. In Detinue of a Cheft of Charters and of a Charter Special, if the 
Plaintiff will conteſs the Action, he ought to confeſs it as the Plain 


Petinue, 11. 


— — 
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has counted. Br. Conſeſſion, pl. 56. cites 11 H. 6. 29. and Fitzh. 
3. It Iſue is join d, and aſter the Defendant or Tenant pleads Releaſe Br. Traverſe 
f the Plaintiff after the laſt Continuance, and he ſays that Not his Deed per &c. pl. 
after the laſt Continuaute, or that he made it before and not after, this 366. cites 
by ſome is a Conkffion of the Deed. Br. Confeſſion, pl. 42. Cites 21 In Treſpaſs 
H. 6. 9. | the Defen- 
| | 1 3 dant pleaded 
hot Guilty and ſo to Iſſue, and Day given till another Term, and meſne between theſe the Plaintiff releaſed 
to the Defendant &c. and at the Day cther Centinuarce cas taken, at which Day the. Defendant ſaid that 
the Plaintiff by the Deed bearing Date beſore the laſt Continuance, and primo Deliberat to him after the laſt 


Gntinuance releaſed to him & c and the Plaintiff ſaid that the Delivery was chen it bore Date Abſque hoc 
that it was delivered = the laſt Continuance, and Per tot. Cur. the Plaintiff ſhall be Barr'd by Con- 


feſſion of the Releaſe after the Action brought and after the Treſpaſs done, but Per Cur. the Plain- 


tf might have ſaid that he did not deliver the Deed after the laſt Continuance without ſaying more. Br. Ne- 


gativa &c. pl. 43. Cites 16 E. 4. 5. 


4. The Defendant juftified that the Beaſts eſcaped into the Land of 
the Plaintiff and ſpoiled his Graſs, and he freſbly re-took, and no Plea, 
but is a Conf on of the Treſpaſs, by which he preſcribed in the Eſcape. Br. 
Treſpaſs, pl. 155. cites 22 H. 6. 36. 

5. In Debr the Defendant pleaded Releaſe, and at the Day of Ven. 
fac. made Default, the Plaintiff prayed Judgment upon the Obli- 
gation, and by the Opinion of the Court he ſhall have it; for this is 
a Confeſſion ot the Obligation as he had pleaded Acquittance. yr. Judg- 
ment, pl. 79. cites 5 E. 4. J. 

6. In Treſpaſs the Defendant juſtified the taking by Licence of the Plain- 
tiff to detain in Pledge for 101. which the Plaintitt owed him, and the 
Defendant demurred ; by this the Debt is confeſſed. Br. Confeſſion, pl. 
65. cites 5 H. 7.1. . : I 

. Contra it ſeems, if he had taken the Debt by Proteſtation and demurred © 
pon the Bar, Ibid. 355 8 | 

8. In Formedon, per omnes except Huſſey, if the Tenant pleads War- Br. Eſtoppel, 
ranty with Aſſets, which is found for the Demandant upon Traverſe of the pl. 51-cites 
Aſets, by this the Demandant has confeſſed the Warranty, and ſhall 3. F Cami 
not ſay Not his Deed after, tor he cannot deny the Aſſets without con- are all the 
telling the Warranty as it is ſaid there in a Nota; But Brooke ſays it Editions, 
ſeems to him, that in this Caſe the Demandant may ſay Prateſtando, that but it ſeems 
the Deed is not in the Deed of his Anceftor, and pro Placito Nothing by De- fo bf 
ſcent ; and if this Plea be found tor him he ſhall plead Non eſt factum 2. 1 pl. 18 
alter. Br. Confeſſion, pl. 62. cites 5. H. J. 2. 3. * mn Nora per 


5 1 „mn, if a 
Man pleads Riens paſſa by the Debt, he cannot give in Evidence, that Non eſt factum; becauſe b the 


pleading the Deed is confeſſed; Quod Nota & quære. Br, General Iſſue &c. pl. 79. cites 5 H. 5 


9. Not Guilty is no Confeſſion of the Tenure; contra of Pleading Riens 
Arrear, Br. Verdict, pl. 56. cites 9 H. 9.3. 5 
Io, Debt upon an Obligation to perform an Arbitrement, the Defendant Brown]. 89. 
pleads the Plaintiff's Releaſe ; Iflue is joined upon it, and found with &. C. 15 
the Plaintift. He has Judgment. Affirmed in Error, although the Plain- 
ttt did not allege any Part of the Arbitrement, and a Breach of it in the 
tendant. The Law requires that when it is pleaded, that no Arbitre- 
ment was made, not where the Arbitrement and Breach of it are conſeſ- 
led, as in this Caſe is impliedly done. Jenk. 280. pl. 4 cites Mich. 3 
hc. Jellery v. GGG | 
11. 90 of a Bond for Performance of Covenants, and the Defendant Brown). 89. 
pleads a Releaſe, and Iſſue is joined upon it; for the Plaintiff is forced S. C. 
the Letendant's Plea to anſcver to the Releaſe, and has no Occaſion to 
liew any Breach of Covenant tor the Reaſon aloreſaid. Jenk. 280. pl. 
+ Cites Mich. 3 Jac, Jefiery v. Grey. ; 22 
— ——ͤ— — t — n 
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246 Confeſlion. 
12. $0 in an Aſſiſe, where the Tenant picads a Releaſe, the Dig 
is impliedly contetled. This is the Reaſon that where nor Guilty i 
pleaded in Treſpaſs, a Releaſe cannot be given in Evidence; for luch 
Evidence and the Defendant's Plea are contrary. A Releaſe implies g 
Confeſſicn ol the Treſpals, and a Diſcharge ot it by the Releaſe. Jenk. 
280. pl. 4. 1 5 VV | 
= fg There is a great Difference between a direct Confeſſion of the Party 
by a bene & verum &c. aud a Nient dedire, or a Demurrer ; that is, be. 
tween a direct Confeſſion of the Party againſt himſelf, and an Admitrance 
by Implication, or a Verdict finding it, or the like; As in 2 H. 5. 16. if 
a Man bring an Action of Treſpaſs againſt A. quod ipſe fimul cum B. & . 
did the Treſpaſs, and does not ſue them all, his Writ thall abate; and if he 
bring his Action againſt A. and he plead the Treſpaſs done by him, and 
B. and that the Plaintiff releaſed to B. and the Plaintiff traverſes the 
| Releaſe, yer his Action ſhall not abate ; So 9 H. J. 3. if a Man avoy 
for two Rents, and the one of his own thewing appears not due, the 
whole Avowry is vicious; otherwiſe it it were ſo found by Verdict: 
Per Hobart Ch. J. Hob. 164. Mich. 10. Jac. in Caſe or Colt and Glo. 
ver v. Coventry and Litchfield ( Bithop ot.) | 


— — 


Hob 93. 14. Proof upon the Condition of an Obligation of an Apprentice by 

8 wy Conteſſion or otherwiſe, zouching the embezling his A:ſter's Gouds ; a v6. 
tk luntary Confeſſion is Good. Jeuk. 300. pl. 63. SE 1 
F 4. a . 


ſeems to be S. C. | 75 5 
15. If in Trover and Converſion, the Detencant pleads a ſpecial Plex 
he muſt confeſs a Converſion ; Per Holt Ch. J. 2 Salk. 654. pl. 2. 
Mich. 10 W. 3. B. R. in Cafe of H arttord v. Jones. 555 
16. Account againſ# the Defendants as Bailiffs Ec. for 132 Buſhels of 
Fheat to the Value of 201. the Detendanc p/eaded, chat plene computazit, 
de præd 132 Buſbels; the Plaintiff replied, that non computavit, upon 
which they were at Iſſue, and the Plaintiff had a Verdict and Fudement, 
that the Defendant computer, and he appearing upon the Capias ad com- 
putandum, there were Auditors ajjgned, who alterwards delivered in the 
Account, (viz. that the Defendant had confeſſed to them the receiving 120 
Bufhels of light Wheat ad Merchandizandum ; but that he, at the Requeſt 


of the Plaintiff, had mingled ten Buſbels with it to make it fit for Sale, au 


craved Allowance of it, and of ſeveral other Particulars in Engliſh; and 
upon Demurrer the Plaintiff had judgment to recover tor the 132 
Buſhels of Wheat, for which he had declared, and nor ad Valorem ; be- 
cauſe by this Plea of Plene compuravir, the Defendant confeſſed he had 
received 132 Buſhels, but that he had fully accounted tor fo much, when 
| before the Auditors he had only accounted tor 120 Buſhels, which mult 
be an imperfect Account, and that is the fame Thing as it he had reſufed 
to account; And the Reporter adds a Nota, that in ſuch Caſes, il the 
n had been Quod recuperet ad Valorem, it had been wrong, 
utw. 58. 63. Mich. 11 W. 3. Pierce v. Clerke. 
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(B) By Attorney or Baily, in what Caſes. 


1. IN Ae the Bailiff of the Tenant cannot confeſs the Diſſciſin. Br 
I Contelhion, pl. 557 cites 22 Aſſ. 45. | EOS 
Füizh. At. 2. In Treſpaſs the Defendant alleged, that the Plaintiff was his Pullin, 


torney, pl. and becauſe the Plaintiff *s Attorney could not deny it, the Court awarded 
45. cires that the Plaintiff take nothing by his Wric. The Reporter ſays, chat 


8 when this Conuſance of Villeinage was received by Attorney all the Jul. 
Br. Attor. TR | | 75 "ics 


1 8 — ** * — * * 44 n — ** 
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dees of the one Bench and rhe other were preſent; Quod mirum! Ideo ney, pl 19. 
Quere &c. Hill. 44 E. 3. 1ol. 2. b. pl. 9. Chateway v. the Biſhop of ee C. 
bo acc ug! 
* incheſter. but N 5 
3 : c | | he: | Quod mi- 
mm'_——Fizh. Villeinage, pl. 40. cites Hill. 13 H. 4. S. P.-———Keilv. 135 a. b. pl. 118. S. P. 
4nd cites 8. C. ——Jenk. 52. pl. 100. cites S. C. but ſays that the Attorney has his Warrant ad per- 
j-rdum & lucrandum ; and though this Re!olution was in the Preſence of the Judges of both Benches, 
et it was not their Reſolution 5 For the Power of an Attorney relates to the Matter in Demand, as 
pears by his Warrant; bur that it a Nativo babendo be brought, ſuch a Confeſſion may be received. 
—— Jenk. 283. pl. 12. S. P. as to Villeinage ; for it is a Final Bar, as a Retraxit, which requires a 
perſonal Acknowledgement. | | | Os 


* 


3. In Debt, if a Man is condemned, the Attorney of the Plaintiff cannot . 
contels the Cree [ Satisfaction. ] of bis Maſter after the Near ; for after the | 

Year bis Warrant is expired as to confeſſing Gree [ Satisfaction, and he 

ought to have a new Warrant. ] Br. Satisfaction, pl. 39 H. 6. 49. 


— 


— 


(c) The Force and Effect of a Conſeſſion, and where 
it is Contraty to A Verdict. 


l. Reſpaſs done Arno 1. The Defendant pleaded a Releaſe of all Ac. Br. Confeſ. 
tions Anno the 16. and to any Treſpaſs aſter, Net Guilty; the ſion, pl. 48. 
Plantiff ſaid, that the Releaſe was by Dreſs and ill; tor by this he confeſ= cites S. Co 
that it was done Anno the 16. and ſo his Action falſe, and ſo of his 3 
ö Confeſſion it hall abate. Br. Treſpaſs, pl. 243. cites 22 Ail. 86. - "would be 
| | | | Contra if it 


had come by Verdict ; Note the Diverſity. 


2. In Aliſe the Tenant pleaded in Bar, and confeſſed an Oufter; the 
Plaintiff made Title, and found for him, and that he was neither ſeiſed or 
diſeiſed and yet the Plaintiff recovered. The Reaton ſeems ro be, in as 
much as the Defendant has confeſſed an Ouſter, which proves that they 
were ſeiſed and diſſeiſed, when the Title is found tor them; For Con- 
teſſion is ſtronger than Verdict. Br. Confeſſion, pl. 49. cites 44 Aſſ. 6. Br. Verdict, 

3. In Debt it was agreed, that if 4 Man makes an Obligation, and de- pl. 6 cites 
lers it as a Deed to a third Perſon, to the Intent that when the Obligee has >: 8 : 
tilivred to him an Iudenture &c. then to deliver it to the Obligee, and the tom. _— 
Ouligee gets it before the Indenture deliver d, and ſo Non eſt Factum, and cites 8. C. BAY 
upon the Iſſue thereof it is found that it is not his Deed, yer the Plaintiff Jerk. 102. 
ſhall recover, becauſe he has confeſſed in Pleading that it is his Deed ; gl, 99: tes 
For he has confeſſed Delivery as a Deed. Br. Confeſſion, pl. 38. cites 
9 H. 6. 37. | . f 5 . 

4. lar be it is if he had ſaid, that he had delivered it as an E/- 
trole upon Condition as above, and after this performed to deliver it to the 
Oblizee as his Deen; Note the Diverſity 3 Confeſſion and Verdict, and 
5 the one contrary to the other; the Confeſſion ſhall bind; and the Ver- 

diet all be void. Ibid. . 3 1 hel 

5. Where a Man brings a Foint Act ion, and in Phading by Replica- g. Brief, pl. 
tion or otherwiſe, after ſeveral Bars pleaded, he confeſſes that his Action 245. cites 
is ſeveral, the Writ thall abate ; Quæte, where ſuch Matter is found by 36 H. 6. 27. 
Verdict, there the Plaintiff thall recover, and ſhall be amerced alſo ; 8. C. 
Aud {o tee that Conleſlion is ſtronger than Verdict. Br. Conſeſſion, pl. 
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22. eites 36 H. 6. 30. 875 1 8 By 

= 6. Where it is confeſſed upon Examination of the Sheriff, that he has re- 
4 turacd a Man vutlaw'd contrary to « Superſedeas, and has returned the Co- 
5 pies of rhe Exigents, aud not the Writs themſelves, there he {hall be amerc'd, _ 
: and there needs no Indictment thereof againſt the Sheriff to bring him to 


Anſwer, 


— Sp. — 


onfeflion 


348 

N | . . . q : | 5 
Anſwer, and this by reaſon ot his Confeſſion; Quod Nota. Br. Con. 
tetſion, pl. 32. cites 5 E. 4. F. per Markham and other Juſtices. 

7. Conteflio Facta in Judicio omni probatione major eft. Jenk, 102 

I. 99. = 

. 65 At Common Law, where the Defendant or Ten ant confeſſed the 
Action, he might have a Writ of Error notwith/tanding ; tor the Rec 
conſiſts of ſeyeral Things. Upon an Indiciment of Felony, and a Con. 
teſſion upon it, a Writ of Error lies if the Error be apparent; but the 


Error ought to be allowed by the Court before the Writ of Error be al. 
low'd. Jenk. 134. pl. 3. * | 


r n 


— 


(D) Judgment. In what Caſes Judgment ſhall be 
given upon the Confeſſion ; And at what Time. 


1. IN Aſſiſe it was ſaid for Law, that if a Thing be confeſs in Pla. Rey 
a 


ing, and the Verdict found contrary, yer Judgment ſhall be upon 5 
the Conſeſſion &c. Br. Confeſſion, pl. 26. cites 28 Afl. 17. Nell 
2. But if a Thing be confeſſed in Pleading, and after the Iſſue is takey vi 
in Aﬀiſein Point of the Aﬀiſe, or in another Action the General Iſſue is ta. Mat 
ken, ſo that the other Matter is expuls d from the Pleading, or is not enter, my 
1 the Conſeſſion is waived, and the Verdict only ſhall take Effect. * 
Idid. | | e 
3. In Aſſiſe the Tenant pleaded in Bar and confeſſed an Ouſter; the Ha 
Plaintiff made Title, which Title was found, and that the Plaintiff was ' 
10t ſeiſed, yet the Plaintiff recovered by reaſon of the Conteſſion of the tj 
Ouſter before, for he cannot be ouſted if he was not ſeiſed; For the wi 


Conuſance ſhall take Effect though the contrary be found by Verdict, I Je 
Br. Conſeſſion, pl. 2). cites 28 Aſl. 34. Eo | 
Br. Replead- 4. Where it is confeſſed by Implication in Pleading, that the Defendim Wi ': 
ns oh 4 in Treſpaſs Vi & Armis is a Lord, there, though the Defendant plcads 6 
to ſſue, and the Verdi paſles for the Plaintiff, he ſhall not recover, be- 
.cauſe it appears by the Pleading that the Action does not lie Vi & Ar- 
mis againſt the Lord. Br. Conteſlion, pl. 34. cites 10 E. 4. J. 
5. In Præcipe quod reddat againſt four, three confeſſed the Action, and 
the fourth ſaid, that he held jointly with the two, abſque koc that the third (E 
any Thing had; Judgment ſhall not be given upon the Confeſſion till che 
Iſſue be try'd; For this goes to the whole Writ ; Quod Nota. Br. 
Coafeſſon, pl. 1. Sites ah KH. 8. 3 0000. i 
Brownl. 196. 6. In Aſault and Battery the Defendant pleaded Not Guilty, which | 
Slaßsbrook as entered, and now he would confeſs the Action, which the Plaintif * 
8 Was unwilling to accept, . becauſe the Defendant had ſome Influence over 
rhe Plaintiff the Sheriff belore whom the Inquiry of Damages ſhould be. The Pro- 10 
denied to re- thonotaries all ſaid, they had never known a Confeſſion refuſed it offered ] 
8. before the Mis Prius ſealed ; but however, the Court in their Diſcretion te 


he having retuſed it, as well becauſe the Wounding was grievous as to avoid Er- 1 
taken out Tor. Hob. 220. pl. 292. Paſch. 16 Jac. Claſebrooke v. Liveſay. 15 
his Venire, 8 | 


N and that thoſe Errors which had eſcaped in the Proceedings by that Confeſſion, were not holpen 35 
[ hey are after Trial. The Matter was much controvert by the Court, and they were of ſeveral Pe 


Opinions, but becauſe the Plaintiff always prays for the Confeſſion, ir ſeems he might refuſe it; and 00 
afterwards it was adiudg d that it ſbould net be received, it en to the Court to be only a Practice to li ſis 5 
the Plaintiff's Dumages.—Noy 31. Liveſay v. Glasbrook, S. C. ruled accordingly. 


: l 7. In Der for an Eſcape of one in Execution, the Defendant pleaded by 
” Nil deber, and after 1ſue joined thereupon, the Defendant offerelt io wh . 


15 


— 88 A 
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Confeſlion. 


Fo the Action with Relict a verificatione, and upon Motion the Court re- 
led that he cannot do it without the Conſent of the Plaintiſt, becauſe 
many Detects are aided by a Verdict. 2 Jo. 156. Trin. 33 Car. 2. B. R. 
Coling (the Marſhal's) Caſe. Y e 

g. Treſpaſs for taking his Cattle in A. Delendant juſtified a taking in B. 
by Proceſs with an impoſfible Te e virtute cujus he took them, and tra- 
jerlech the taking in A. Upon this Traverſe Iſſue was joined, aud found 
ior che Plaintift, and Damages alictled. It was obyzed, in Arreſt of 
Judgment, that this Iſſue was immaterial ; far it is all one where the De- 
fendant took them ſince he took them withous Warrant, the Proceſs being 
void, Quod tuit conceſſum. It was moved then for a Re-pleader, and 
per Holt Ch. J. a Repleader cannot be where there is a Treſpaſs confeſſed, 
ind the Verdict was ſet ajide, and a Writ ot Inquiry, - becauſe the Iſſue 
being immaterial, the. Jury had no Power to inquire of Damages, and 
Judgment was entered tor the Plaintiff on the Confeſſion, and not upon 
the Verdict. 1 Salk. 173. pl. 1. Trin. 8 W. 3. B. R. Jones v. Bodin- 
ham. | 8 | F | 
g. Judgment was confelled in Ejei7ment, after Not Guilty pleaded. Ld 
Rzym. Rep. 345. Trin. 10 W. 3. Anon. 
10. Where the Detendant pleads an ill Plea, but the Matter, if well 
tleaded, might have amounted to a good Bar or Fuſtiſication, Judgment can 
refer be given againſt rhe Detendant, as by Confeſſion ; bur where the 
Matter, though newer ſo well pleaded, could ſignify nothing, Judgment 
may in ſuch Caſe be given, as by Confeſſion; As if in Cale for calling 
him Thief the Detendanr ſhould juſtity, for that he received a Thief. 
per Holt Ch, J. 1 Salk. 173. pl. 2. Trin. 2 Ann. B. R. Staple v. 
Haydon. | TY | | e 
11. 4 Ann. Cap. 1). S. 2. All the Statute of Feofails ſhall be extended 
to Fudgients entred upon Confeſſion, Nihil dicit, or Non ſum Informatus, 
in any Court of Record; and no ſuch Fudgment ſhall be reverſed, nor any 
Judoment upon any Writ of Inquiry of Damages executed thereon be ſtayd 
(r reverſed for any Thing which would have been aided by the Statntes of 
Jefails in Caſe a Verdict bad been given in the Action, ſo as there be an 
gi Writ or Bill, and Warrants of Attorney duly filed. 
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E) Of one, in what Caſes it ſhall bind another. Suc- 1 
8 ceſſor &c. 0 


L * Error, Shard ſaid that he ſaw in the Eyre of Northampton, 
that an Abbot confeſſed a Deed, and by this his Succeſſor was char- 

gd for ever. Br. Contethon, pl. 29. cites 34 Aſſ. J. „ 

2. And per Wich. it an Abbot or Prior be brought into Court by Pro- 
ts of Law in Præcipe quod reddat, and he comes and confeſſes the Action, 
this hall bind the Succeſſr, not by reaſon of the Confeſſion only, but becauſe 
he, by this, is to execute the Demand of the Action, and the Succeſſor may 
tave Writ of Right. Ibid. ns —_ 
3. Catra of ſuch Confeſſion in Writ of Annuity ; for this goes to the If an Abbor 
Perſon, and there does not lie Writ of Right, and therefore there the confeſes the 
Confetfion ſhall not bind the Succeſſor. But as to this Point they were n in 
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in Doubt, and fo as to this they adjourn'd. Br. Confeſſion, pl. 29 cites 1 | 
. 34 All, 7. = | | 9 Succeſſor \ 
* | | | 2 | Fo | ſhall be » 
_ for ever; Quod Nota; and no Falſfying ſpall ſerve; Per Cur. Br. Confeſſion, pl. 2. cites 9 H. 7 
4 U | 4. % } ; 
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— —ä— ED | | , Ea... 
4. Hit is of Warranty confeſſed upon Voucher, here an Al lot comet |» 
Proceſs, and it he there confeſſes the Deed to be the Deed ot the N By 
ranty of the Abbot or Covent, which is not ſo, yet the Succeſſ 
bound by this Confeſſion. Br. Contefſion, pl. 29. cites 34 Aff. . 
5. But Confeſſion ot rhe Baron, or of the Tenant in Tail, ſhall not bird 
the Feme, or Iiſue in Tail; For per Finch the Iſſue is in a Manner Pur. 
chaſor, and they were adjourn'd in Doubt of the Caſe of the Annu, 
Ibid. | 8 | | 
Br. Error, 6. The Confeſſion of an Abbot, who comes and confeſſes before the Jul. 
pl. 129. cites zjces, without original Pending, and without Day in Court, and Proves 
8.0 ot the Law thall not bind the Succeſſor; Contra where he comes by 
Proceſs and confeſſes. Br. Confeſſion, pl. 30. cites 37 Aſſ. 17. 
. Dower againſt three, the one diſclaim's in the Tenancy, and angthy 
das ready to render Dower, and the third made Default, and the Render 
was not accepted becauſe the one mane Default; tor it may be that he ny 
come and take the entire Tenancy, by which Grand Cape was awarded 
againſt him who made Default. Br. Conſeſſion, pl. 10. cites 2 H. 4 1, 
8. It Debt be brought againf# two as Fxucutors, where the one 15 nt 
Executor, nor ever adminiſtred, and the Executor makes Default, and the 
other confeſſes the Action, the Executor has no Remedy bur Action of 
Deceit againſt him who confeſſed; for he 1s Party to the Judgment; 
per Lackes. Br. Confeſſi on, pl. 43. cites 9 E. 4. 13. 
9. In Replevin it was agreed, that it an Al bot confeſſes Action, the 
Succeſſor ſhall he bound, and foall not fal/ify. Br. Confeſſion, pl. 54, 
cites 10 E. 4. 2. : VVVöͤ 


On ls 


10. It a Lnare Impedit were brought again/t a common Patron and his | 


Clerk, and the Patron ſet forth his Title to the Advowſon, and confeſſed 
no Plenarty of this Preſentation, and the Clerk on the other Side would 
plead that he [Was] indutFed &c. which which were falſe, yet no Doubt 
the Patron ſhould have a Writ to the Bithop ; tor the talſe Plea of anv- 
ther ſhall not conclude him, the rather becauſe the Patron could not 
properly contradict his Co-Defendant's Plea in that Point. Per Cur. 
Hob. 193. pl. 245. in Cafe of Winchcombe v. Pulleftone, 


{ 


(F) As to one, in what Caſes it ſhall aid another. 
1. YN Vaſte, a Man may confeſs Waſte againſt a Stranger, and bar the 
Plaintiff or _ Diſſeiſin to a Stranger, and bar the Plaintif, 


and well; For the Confeſſion againſt a Stranger is no Matter to tht 
Plaintiſf. Br. Conteſſion, pl. 52. cites 5 E. 4. J. 


. — 
4 n 4 * L 


(G) By what Perſons. Baron and Feme &c. 


Br. Baron 1. OWER by Baren and Feme, the Tenant pleaded Ne unques fe 
and Feme,  _ que Dower &c. and the Demandants confeſſed it, and were not 
Pl. I cltes ſuffered by Reaſon that the Feme was Coverr, by which they ackn0V- 
Yo 7 '* ledged by Fine, and the Feme was examined; Quod Nota. Cute 

| * Confeſſion; Note the Diverſity. Br Confeſſion, pl. 5. cites 44 
2. Con- 


the 


the 


6. 43. 


5 Confeſlion. -- "441 


2. Confeſſion of Baron and Feme Covert was taken of a Deed without Im- Br. Quid 
peachment of Waſte, Br. Confeffion, pl. 59. cites 45 E. 3. 11. 5 = 
z. It the Defendant prays Aid, and the Prayant | Prayee] comes and 8. &. 
ers to join, the Defendant cannot Waive the Aid and plead alone; but 
he may confeſs the Action in Spight of the Prayee. Br. Confeſſion, pl. 57. 
cites 4 E. 4. 28, 29. per Danby. 
4. If Præcipe quod reddat be brought azainff Baron and Feme by the 
Kine, it ſhall be intended that they are ſeiſed in Jure Uxoris, and there 
it the Baron confeſſes the Action, the Feme has no remedy; Per Cateſ- 
by quod Markam J. conceſſit. Br. Conteſſion, pl. 33. cites J E. 4. 1. 
. But where Tenant for Life is impleaded or makes Default, and the Ba- 


— — 


ton is ſeiſed in Fure Uxoris, who has the Rever/ton, there he ſhall not be 


permitted to conteſs the Action; for Receipt is 10 defend the Right, and 
nt to confeſs &c. Ibid. „ 


6. It an Infant conteſſes the Action, the Confeſſion ſhall not be accept- Lg * . 
ed, becauſe he is an Infant. Br. Confeſſion, pl. 36. cites 9 E. 4. 34 pl. 55. cites 
Per Moyle and Dandy. | | 43 E. z. f. 


— 
i 4. 4 , 


(H) Puniſhed or favoured. How far. 


LYATH ERE a Man denies his own Deed which is found againſt him Br. Fines 
= by Verdif?, he thall make Fine and thall be impriſoned ; So it per Con- 
he pleads a falſe Deed or Releaſe, but if he confeſſes the Matter before tempt, pl. 3. 


erlitt, ſo that Fudgment is had upon his Con feſſiun, in this Caſe he ſhall cites 5 C. 


— hr. 1 
only be amerced, and ſhall t make Fine or be impriſoned ; And fo ſee cif, 


that in ſome Caſe a Man's Confeſſion ſhall not be as ſtrong againſt a Man pl. 1. cites 
as 2 Verdict, Nota. Br. Contellion, pl. 3. cites 33 H. 6. 54. 0 
2. In Treſpaſs they were at 7 ot and now came the Detendant and re- 
lila Verificatione per ipſum ſuperius pretenſ*, and confeſſed the Action, 
and upon this the Plaintiff relinquiſhed the Damages and that he would not 
further proſecute Writ ot Inquiry ot the Damages, and it was prayed that 
he ſhall make Fine, and did not. Br. Confeſſion, pl. 4. cites 34 U. 


5 


8 dC 


(I) Admitted or inforced, in what Caſes Or Actions. | 


1. TN Attaint, the Tenant would have rendred the Action, and the Court 
would not receive it without taking the Jury for the Advantage of 
tbe King, and alſo Land is not in Demand by this Writ. Br. Conſeſſion, 
pl. 23. cites 6. Aſſ. 2. 8 DI 838 | 
2. Aud it was ſaid, that in Mortdanceſtor render has been accepted. 
N ſaid No, unleſs the Tenant acknowledged the Points of the Writ. 
3. In Afiſe Jointenancy was pleaded for Part and Bar for the Reft, and 
the Plaintiff, becauſe he world not be delayed of the Reſt, confeſſed the Foin- 
tenancy and prayed the Aſſiſe of the Reſt, and had it quod nota, and the 
Writ was not abated in all by the Conteſſion of the Plea to part, quod 
nota. Br, Conſeſſion, pl. 25. cites 19 Aff. 14. 5 
4. A Man recovered Damages againſt another, and after the Plaintiff 
dame and would hade confeſſed his Gree, and prayed to go quit. Belk. ſaid, 
Tou have no Day in Cart, and therefore we cannut tell if you be 16 8 | 
: | LArjon ; 
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pleaded Miſnoſmer, the Plaintiff was not ſuflered to confeſs it b 


the Confeſſion of the Plaintiff that the Defendant has taken only one % 


Confeſſion. 1 
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Jerſen; and theretore the other, if he has Releaſe, may have ſcire fi. 
Clas upon it, or YOu may ſue Scire facias of the Damages, and then You 
will have Day in Court, and ſo be aided by the Day in Court. Br. 
Conteflion, pl. 9. cites 50 E. 3. 18. | 

5. In Appeal the Defendant was convicted, and ajterwards pl:aded Pay- 
don of the King, and the Plaintiff came in Perſon and confeſſed that he 
world ſue no further, by which the Charter was allowed without Day in 
Court by Proceſs or otherwiſe given to the Plaintiff to come and confeſs ; 
quod Mirum ! that Scire tacias had not been awarded. Br. Con 
pl. 12. cites 11 H. 4. 16. | 

6. The Defendant was outlawed and taken by Cap, Utlag. in Account gy} 


y Reaſon 


teſſion, 


of the Advantage which the King thall have by the Outla 
Confeſſion, pl. 17. cites. 21 H. 6. 21, 22. | | 

J. In Precipe quod reddat againſt Baron and Feme, if the Bargy will 
confeſs the Action it may be admitted, bur it the Feine will confeſs the 
Action, her Confeſſion ſhall not be accepted. Br. Coatetizon, pl. 21 
Cites 15 E. 4. 28. per Brian. 
8. In Account as Receiver by the Hands of the Plaintiff himſelf and 
of others. The Defendant pleaded Never his Receiver &c. and offe. 
ed to make his Law, and as to the Relidue he pleaded to the Countr, 
and at the Day given he would have confeſſed the Act ion for Part and mai, 
his Law for the Reſidue. The Queſtion was, if he could do it Withour 
the Plaintiſf's Attent, and the Court doubted much, bur ar length all 
held, præter Harper, that the Confeſſion could not be allowed, Þ. 265. 
pl. 2. Mich. 9 & 10 Eliz.- Anon. | | 

9. When an Adion is brought for a Thing certain as Debt &c. there 
the Detendant may confeſs the Action without the Plaintiff*s Conſent ; 
But ot6erwiſe if ir be for a Thing uncertain, as Treſpaſs or Battery; Per 


| Warburton J. Noy. 31. Paſch. 16 Jac. C. B. in Caſe of Livelly x, 


Glasbrook. 

10. If in an Fiect ione firme the Plaintiff will not indempnific the J.. 
nant, the Court will ſuffer him to confeſs the Action, otherwiſe not. 
L. P. R. tit. Conteſſion cites 12 Nov. 1650. B. 8. | | 


11. In jedtment, the Demiſe by the Leſſor of the Plaintiff to the 
Plaintiff was laid to be the 2th of April, 1697. which Time was nit cum 


at the Time of the Trial; but the Tenant had entered into the common Rule 


to confeſs Leaſe, Entry and Ouſter. And the Court compelled the Deten- 


dant to conteſs the Leaſe, Entry and Ouſter; otherwiſe the Plaintiff 
would have been Nonſuit, and then he would have had Judgment a- 
gainſt the caſual Ejector ; although it was objc&ed, that the Plaintiff 
could not have Judgment, though the Verdict were ſound for him. 


Ruled by the Court of B. R. upon a Trial at Bar. Ld, Raym, Rep. 


728, 729. Mich. 8 Will. 3. B. R. Anon, 


— CA 
— — - 2 


(K) Writ Abated by Confeſſion or Surmiſe. In what 


Caſes and where in Part or in all. 


1. IN Cui in Vita, the Demandant acknowledged that the Tenant entred 


into Parcel by another, and not by him by whom his Entry is ſuppeſed 


 bytheWrit, and yet the Writ was ad judged good for the reſt. Thel. 


Dig. 219 Lib. 16. cap. 4. S. 1. cites Mich. 19 E. 2. Brief. 841. 
2. In Replevin de Averiis ſuis captis, if it appears to the Court by 


WI. J. Br. | 


Confeilion. 3 53 


il the Wit thall abate; Per Herle. Thel. Dig. 219. Lib. 16. cap. _ 
18. z. cites Paich. J E:3. 314. 

3. In Afliſe of Rent of 101. the Defendant pleaded Releaſe of 3 J. thereef, 

-nd the Plain confeſſed it, and yer the whole Plaiut was not abated, 

nr it ſeems to be in Bar of this Part. Br. Conteſſion, pl. 45. cites 8. 

1 Writ againſt Fo. Curſon and one F. S. Fo. made Default &c. F. And fays 

g teck the entre Tenancy and von hed this ſame Fo. Curion to Narranty, that . Fe 
ind the Demandant counter-pleaded 11 by the Statute &c. and was Te- inge b N 
cited thereto without abating his V\ rit, inaſmuch as he had not expreſſ- q 


; . that he hau 
h rcknowledzed that Fo. Curſon was not Tenaut the Day of the Mrit pur. ſeen an 


chaſed, notwithſtanding thar he had by his Writ ſuppoſed Jo. to be Te- ie abated 


mnt, hel. Dig. 219. Lib. 16. cap. 4. S. 4. cites Hill, 8 E. z. 376. en had 


confeſſed that 


one named in the Writ had not Diſſeiſed him. Ibid. Ard ſays See 11 Aſſ. 9. agreeing, 


5. In Treſpaſs of Trees cut and carryed away Vi & Armis, the Delen- 

cant jrſtified for Eftovers to take at his Nil &c. To which the Plain- 

tf Jaid that the Defendant had Reaſonavie Ejtovers to take there by View 

ind Lrvery of the Bailiff &c. Upon which the Defendant demanded 

Judgment ot the Writ with Vier Armis, inatmuch as the Plaintiff has 

contetſed that the Detendant has Right to take the Trees &c. Sed non 

allocatur becauſe they were not agreed upon the Manner of the 

taking. Thel. Dig. 219. Lib. 16. cap. 4. S. 5. cites Mich. 8 E. z. 422. 

and ſays, See 5 E. 3. 235. | a 
6. In Aſſiſe, the Diſſeiſor pleads Releaſe of the Plaintiff” of all the Right, Thel. Dig. 

and of all Adions Real and Perſonal, and the Plaintiff confeſſes it, the 239 ag Br 


Aſſiſe ſhall abate againſt all. Br, Contethon, pl. 44. cites 11 Afl. 9. b ie 
J. H it he confeſſes that any named in the Writ is not a Diſſeiſor, or that 

any of them was at another Time acquitted. Ibid. „„ 

8. In Formedon the Tenant would have confeſſed Parcel to be given, and Fitzh. Brief, 

the Demandant ould have confeſſed that Parcel was not given; by which pl "£m 

judgment was given, firſt that the Demandant ſhould recover the Parcel ae 1 

afeſſed &c. and atterwards he confeſſed that the other was not given of Opinion, 

&c, tor otherwiſe all the Writ had abated. Thel. Dig. 22 1. lib. 16. that if the 

cap. 4 S. 30. cites Paſch. 14 E. 3. Br. 272. ö wee ee 
would con- 


fe, that Part of his Demand was not given, all the Writ ſhould abate ; but it being moved, that the 


Parties were agteed, and :onſented that Judgment might be given as above, it was adjudged ac- | 


cordingly. 


9. But Paſch. 41 E. 3. 19. the Demandant confeſſed an Exception taken 
tothe Nit jor Parcel, and yet it ſtood for the reſt, Thel. Dig. 221. 
lid. 16. cap. 4. S. 31. = = ))%Cͤ̃¹ꝛÿEÄ 
10. In Aſſiſe, the Tenant as to Parcel pleaded Fointenancy, and the In 4jiſe, the 
Plaintiff confeſſed it, yet he had the Aſſiſe of the reſt. Thel. Dig. 219. Tenant plead- 
lib. 16. cap. 4. S. 7. cites 14 Aff. 8. Paſch. 14 E. 3. Br. 253. and 19 Aff.“ rg ad 
14. 21 All. 21. and 22 Alf. 6. and that ſo is the Law in Scire Facias 1%, + 
Hill.) R. 2. Jointenancy 8. | TE 


and the 


Plaintiff confeſſed it and 3 and yet the Writ was abated, notwithſtauding that it was pending the 


Writ. Brooke ſays, it ſeems thar it is not Law. Br. Confeſſion, pl. 46, cites 13 AM. 6. 


II. Præcipe gued reddat againſt two, the one Diſclaimed, and the other 
teck the Entire Tenancy and vou hed him who diſclaimed, and the Demandant 
unfeſſed that he who Diſclaimed had nothing and counter-pleaded the Vouck- 
% and by his Conteluon the Writ was abated by Award, Br. Conſeſ- 
buns, pl 40. cites 21 E 3. 33. | 8 
12. It is ſaid, that in repaſs ſuppoſed to be done at a certain Year and 

a, it the }lamtiff afterwards in Pleading confeſſes the Treſpaſs to be 
dine at another Year and Day, his Wri: thall abate. Thel. Dig. 220. lib. 
„ . 

4 X 13. Where 
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13. Where the Wit is of Tenements in divers Ville, if the D 
confeſſes that none of the Tenements is in one of the Vills, the Writ thall 4. 
bate. Thel. Dig. 220. lib. 16. cap. 4. S. 10. cites Paſch. 25 K. z. 41 
bur ſays the contrary is held Paſch. 29 E. 2. 39. . 

14. In Treſpaſs of a Cloſe broken, and 45 Oxen taken Vi & Armis & gn. 
tra Pacem, the Detendant juflified by Commiſſion of the King out q 1, 
Exchequer for, a Tax granted to the King &c. And the Plainrf ſad 
that the Place where Ec. is Parcel of his Parſonage, and ſo within Sang. 
ary Ec. But becauſe the Plaintiff had confeſſed that the Deſendam 
came by Warrant of the King, the Writ with Vi & Armis was abateg. 
tor he ought to ſue by Replevin. Thel. Dig. 220. Lib. 16. Cay, 1 
S8. 11, cites Mich. 26 E. 3. yo. & 27 Atl. 66 & Mich. 28 E. 2. gy. 
* Br. Diſſei- 15. In Aſſiſe it was pleaded that the Plaintiff himſelf was ſeiſed Kc. 
ſin, pl. 46. And the Plaintiff” maintained his Writ by the Sonvent Diſtreſs of the T.. 
| . nant in claiming Seigniory &c. to which the Tenant ſaid that the Ty 
| Dif * was held of him by Fealty and divers other Services Sc. and that be ic 
-- bur. where. trained for the Fealty arrear &c. And the Plaintiff ſaid that the Ling 
the Lord «was not held of him &c. Upon which Conteſſion ot the Plaintiff it ws 

amy” auf held that the Plaintiff, had abated his own Writ, becauſe Aſſiſe does 
Stranger not lie for Souvent Diſtreſs, * but [where the] Lord [diſtrains J. Thel 


diſtrains, Dig. 220. lib. 16. cap. 4. S. 9. cites 27 Aſſ. 5 1. Quere. 

the Tenant | | 

may make Reſcous, ut videtur, as Brook ſays, and adds a Quære; for that the Plaintiff dared not de. 
mur. Br. Diſtreſs, pl. 33. cites 8. C. accordingly. | | | 


16. In Writ brought againſt Fo. Hamond of Cambridge, one Fo. Hanni 
of Cambridge came, but the Plaintiff ſaid that he, Who appeared, is not 
the ſame Perſon whom he ſued &. and that he ſued againſt one Fo. Ht 
mond of South-Cambridge, by which the Writ was abated. Thel. Dig, 
220. lib. 16. cap. 4. S. 13. cites Hill. 39 E. 3. 6. 

17. Treſpaſs for a Horſe taken; the Detendant uftified a Diſtreſs fi 
Amercement for Default in Court Baron &c. and the Plaintiff ſaid that 
the Taking was in the High Street &c. upon which it was held that the 

Writ ſhould abate, becauſe he ought to have a ſpecial Writ. Thel, 
Dig. 220. lib. 16. cap. 4. S. 14. cites Mich, 43 E. 3. 30. 
18. In Treſpaſs x Goods taken, if it appears by the Confeſſion of tit 
Plvintiff that the Defendant took as Lord within his Fee, for any Sertic, 

notwithſtanding that no Service be arrear, yet the Writ thall abate. But 
if the Detendant takes them for other Cauſe, as claiming Property E. 

_ «vhich does not ariſe from the Seigniory, the Writ ſhall not abate, notwith- 
ſtanding that the Defendant be Lord. Thel. Dig. 220. lib. 16. cap. 4 
S. 15. cites Paſch. 44 E. 3. 13. I . ö 

19. In Reſcous, the Detendant ſaid that the Place where &c. was dit 

of the Fee of the Plaintig, and the Plaintiff ſaid that he would have tt- 
Ten them\within his Fee, and the AN reſcued them, and chaſed then u 
the Place where Sc. the Defendant ſaid to be Hors de ſon fee, and he fri- 
ly purſued them there Ec, and the Defendant made Reſcous &c. and held 


a good Replication. Thel. Dig. 220. lib. 16. cap. 4. S. 16. cites Trin. 


JJ 8 
* In Aſſiſe the Tenant pleaded ſeveral Pleas, and the Plaintiff cu- 
 feſſed the one and abridg'd his Plaint thereof, and the Writ did not abate 
tor * reſt, but had Aſſiſe for the Reſidue. Br. Confeſſion, pl. 50. cites 
P 4 eee 
? 21. In Debt againſt two Execators, the one pleaded that Ne unques ad- 
miniſtred, and the Plaintiff confeſſed it; yer the other was put to anſwel 
Thel. Dig. 219. lib. 16. cap. 4. S. 2. cites Mich. 34 E. 1. Brief 856 
but cites Paſch.. 46 E. 3. 9. contra. . 


22, In Replevin, if the Detendant Juſſtiſſes that the Defendait ferne 


ny 
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ty ſuch a County a certain Sum of Money againſt the Plaintiſt, and the De- 


:4. In Debt or Treſpuſs, if the Plaintiff couſeſſes Parce! of his Writ to 
{+-falſe, all ſhall abate. Thel. Dig. 220. lib. 16. cap. 4. S. 19. cites 11 
H. 4. 56. & 1 H. 5. 7. : | 

25. In Præcipe quod reddat againſt 2, if the Demandant acknowledges 
that the one has nothing, all the Writ thall abate, Thel. Dig. 220. lib. 

16. Cap. 4. S. 21. Cites Hill. 12 H. 4. 15. 
26. Where the Writ is of Tenements in three Vills, it the Demandant 
wafeſſes that one is neither Vill nor Hamlet, all ſhall abate. Thel. Dig. 

220. lib. 16. cap. 4. S. 22. cites Trin. 1 H. 5. J. | | 
227. In Treſpaſs of Battery brought within the County of Middleſex, it 
appeared by the Confeſſion of the Plaimiff that the Treſpaſs was done with- 

1 the Palace of Weſtminſter, and fo out of the TarildiQtion of the She- 
rif of Middletex, by which it was held that the Writ ſhould abate. 
Thel. Dig. 220. lib. 16. cap. 4. S. 23. cites Paſch. 2 H. 6. 8. 

28. In Debt of 101. the Defendant, as to Parcel, pleaded Acquittance of Fitzh. Brief 
the Plaintiff, and confeſſed the reſt, and the Plaintiff pray'd Judgment of pl. 20 cites 
that which is confeſſed, and had it, and ſaid nothing to the Acquit- Trin. $56. 
tance; For if he had confeſſed the Acquittance, all had abated. Thel. 4 K 


and Plaine 


Dig. 221, lib. 16. cap. 4 S 32. cites Trin. 3 H. 6. 49. Brief. 20, tiff releaſed = 
: | | bg | his D ; 
— Br. Confeſſion, pl. 3. cites 3 H. 6. 48. S. Chr. Debt, pl. 5. cites S. C. * [The Cale 


is Trin. 3 H. 6. fol. 48. a. b. pl. 6. Panton v. Archer. 


29. Confeſſion in Precipe. quod reddat againſt two, that the one has But if he 
nothing where the one appears and takes the entire Tenancy and pleads in anſuers to 
Bar, and the other makes Default, or appears, and ſays nothing, there if, 0 on I 
the Demandant confeſſes that the one has nothing his W rit ſhall abate, Br. 3 —4 
Confeſſion, pl. 19. cites 8 H. 6. 13. „ does not de- 
Writ is good, per Jenney ; So note a Diverſity between Confeſſion and Nient Dedire. Br Crafton, 
pl. 19. cites 8 H. 6. 13.) | „ | | DT. 
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30. In Afiſe, if he confeſſes all to be in one of the Vills the Writ ſhall 
abate. Thel. Dig. 220. Ib. 16. cap. 4. S. 22. cites 8 H. 6. 13. 

31. It was ſaid by June, that Writ oat in part ſhall not abate by the 
Nient Dedire of the Demandant, as it ſhould do by his Confeſſion. Thel. 
Dig. 220. lib. 16. cap. 4. S. 24. cires Mich. 8 H. 6. 13. 4 

32. If the Demandant confeſſes Non-tenure of Parcel pleaded by the Te- 
nant the Writ ſhall abate for all. Thel. Dig. 220. lib. 16. cap. 4. S. 25. 
cites Paſch. 18 H. 6. 4. | _ | | 

33. And ſo in Writ againſt two, if the one accepts the entire Tenancy, 
and the other ſays that he has nothing, the Demandant may anſwer to the 
Bar of the Tenant without ſaying any Thing to the other; but if he 
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wonfeſſes that the other has nothing all ſhall abate. Thel. Dig. 220, Iib. i 
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16. cap. 4. S. 25. cites 18 H. 6, 7. and 37 H. 6. 18. and Mich. 2. 
1 | 
34. Waſte in a Hlouſe, and breaking of a Wall or Pale, where n 
pears that Waſte dees not lie for the Wall or Pale unleſs it was ce the 
Writ ſhall nor abate in all, As if the Party had confeſſed that bis Wa 
had not lain in part; for otherwiſe it is where it comes by Oase o 
Writ or Declaration; And fo ſee a Diverſity between a Conſeihon of the 
Plaintiff, and where the Thing comes ot the Surmiſe of the Plaincift in 
his Writ or Declaration. Br. Confeſſion, pl. 18. cites 22 H. 6, 24, 
35. In Treſpaſs of a Cloſe broken againſt one who pleaded, that th 
Place where Sc. was the Franktenement of an Abbot E9c, and that he ns 
Servant Sc. to which the Plaintiff replied, that he was ſerſed, till by the De 
Fendant diſſeiſed to the Uſe of the Abbit, to which Diſſeiſin the bby h 
reed &c, And it was held that the Writ ſhould abate, becauſe th 
Plaintiff had conſeſſed that he had Cauſe of Action againſt the Abby 
who is not named &c. Thel. Dig. 221. lib. 16. cap. 4. 8. 27. Cites 
Mich. 33 H. 6. 37. Quzre. 
36. In Debt it was laid, that if the Plaintiff confeſſes the Receipt q 
Parcel before or after the Writ purchaſed, all the Writ thall abate. Abel 
Dig. 221. lib. 16. cap. 4. S. 28. cites Mich. 34 H. 6. 2. 6 E. 4. ). 

37. In Maintenance againſt three, if the Plaintiff in his Regplicariq 

confeſſes that they ſeverally made ſeveral Maintenances, all the Wit full 
abate. Thel. Dig. 220. lib. 16. cap. 4. S. 26. cites 36 H. 6 29. 

38. And /o it is in Treſpaſs of Goods taken, or of a Cloſe broken gain 
ſeveral, it the Plaintiff in his Replication confeſſes that the one did Par. 
cel of the Treſpaſs, and another another Parcel, the Writ ſhall abue; 

and fo it is in Forger of falſe Deed ; but it is otherwiſe if ſuch Mater 
be upon the General Iſſue found by Verdict. Thel. Dig. 220. lib. 16. cap, 
4. S. 26. cites 36 H. 6. 29. 31. and ſays fee 11 H. ). 7. 

39. Where a Man brings Action by Foint Title, and in Pleading cu. 
 feſſes, that it is by ſeveral Titles, the Writ ſhall abate ; Contra if itte 
found by Verdi and not confeſſed ; Note the Diverlity. Br. Conteliion, 
pl. 51. cites 36 H. 6. 28. per Molle, Priſot, and others. 
40. In Treſpaſs, if it appears by the Title of the Plaintiff that anithr 

has Cauſe of Action with him, the Writ ſhall abate by his Conteſſa, 
Thel. Dig. 221. lib 16. cap. 4. S. 2g. cites Paſch. 10 E. 4. 7. 


For more of Confeſſion in General, See Abatement, Evidence, 
Meient⸗Dedire. Traverſe, and other proper Titles. 


Confirmation. 
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(A) What it is, and the ſeveral Sorts. 


Confirmation 1. Xx Confirmation is a Conveyance of an Eſtate or Right in ſe 
is the Ap- whereby a Voidable Eftate is made ſure and unavoidable, 0 
_ probation or ebv 2 * L 9 7 J. Co. Litt. b. 
5 whereby a Particular Hſtate is mncreaſed : Co. Litt. 295. = 
SES 3 which, as far as is in the Confirmer's Power, makes it good and valid, ſo that the ©" 


Armation 


[han a g - | W 5 . * 83 CE Ea 2 
Confirmation. 1 
—— | | . — — EW 3 
{mation doth ot regularly create an Eſtate, but yet ſuch Words may be mingled in the Confirmation, 
«x may Create and enlarge an Eſtate, but that is by the Force of ſuch Words that are foreign to the 
rvfinefs of Confirmation, and by their own Force and Power tend to create the Eſtate. Gilb. Treat. 

Ten. 69. KS; 


2. Every Confirmation is either Perfecting, Enlarging, or diminiſhing. Co. Litt. 
PufFiag ; As if Feofſee on Condition makes a Feoflment over, and the 295.Þ. S. P. 
Feoffor confirms the Eſtate of the ſecond Feoffee to him and his Heirs ; e 
fr this does not make Tranſmutation of the Eſtate, but corroborates cited per 


and per lects it, and makes it ſimple and abſolute where it was condi- Hobart Ch. 


tional before, and with this accords ) H. 6. J. b. So if Diſſeiſee con- J. Hob. 257%, 


frms the Eſtate of the Diſſeiſor, or of his Feoffee, this perfects and cor- 
roborates his Eſtate; for this makes Indeteatible, where before it was 

Deteatible. 2dly, Ezlarging ; As when it enlarges the Eſtate of him to 

whom the Confirmation is made, as by enlarging an Eſtate at Will to 
an Eſtate tor Years &c. or if it be to an Eſtate for Years to encreaſe it 
jor Lite, or to an Eſtate for Lite to enlarge it to an Eſtate Tail, and fo 
from a Tail to a Fee. zdly, Dimiuiſping; As where the Lord con- 
firms the Eftate of his Tenant by Knight-Service to hold in Socage, or 
by a leſs Rent, or for a Tenant in ancient Demeſne to hold at Common 
Law; for thereby the Cuſtoms of the Manor are leſſened; Per Cur. 
9 Rep. 142, a. Paſch. 1o Jac. in the Court of Wards, in Beaumont's 
Cale, 0 | 


— * 


» [A. 2] The Acceptance of whom ſhall affirm the , 
Leaſe | &c. | * This in 


Roll is (A) 


J. I Baron and Feme leaſe by Deed , and after the Baron dies, and bur Ibid. 
tHe takes a ſecond Husband, who accepts the Rent, this at eg J. 
tms the Leale againſt the Feme perpetually, for ſhe hath + put her , and che 


tra; and the 


| Igreement into the Mouth of her Pusband, D. 4, 5. Ma. 159. 36. Reporter 


| | | | ſays, Ideo 
(urre. S. C. oited 2 Roll Rep. 132. — D. 156. Marg. pl. 36. cites Paſch. — Eliz. Rot. 
1587. that it was held per Cur. that by the Acceptance of the ſecond Baron ſhe is concluded during the 
Term. — See Tir. Baron and Feme (Z) and (E. a. 10) | 


The Book is, that ſhe had reſigned and aſſigned to the ſecond Baron her Power of avoiding the 
Term; As if ſhe in her Widowhood had told the Termor, that ſhe is content to accept the Rent if 
the ſecond Baron agrees to it. | | 


2. Ik the Baron ſeiſed in Fee makes a Feoffment, reſerving 100 Marks A. deviſed 
Rent yearly for 20 Years next enſuing to him and his Wife, and 1 5 his i 
dies, and his Wife accepts the Rent, pet this ſhall not make any Bar p. 155 wang 
Na Writ of Dower, becaule ſhe demands a Freehold, and that of Daughter 


tf third Part only. Tempore 1 E. 6. 5. adjudged, —& nee = 


Years, ard afterwards to B. in Tail; and farther if B. failed to pay after 19 Years 121. to M. the 


Ne, in Reccmperce of her Diver, that ſhe ſhould have the Land for her Liſe. M. brought Dower and 


recovered. After B. came to the Age ct 19 Vears, M. the Wife entred for Non. payment of the 121. 


It was adjudg'd, l having recovered the third Part for her Dower, jhould not have the 121 by the Will, 
d the Acceptance of the one is a Waiver of the other. Cro. E. 128. pl. 3. Hill. 31 Eliz. B. R. Gol- 
Ing v. Warburton ——— Ow. 154, 155. Goodridge v. Warburton, S. C. adjudg d. 
pl. 187. Geflin v. Warburton, S. C. adjudg'd. 5 


3. Mortdanceſtor; the Tenant pleaded a Recovery in Ceſſavit againſt J. 
and the Eft ote of the Anceſber of the Demandant meſne between the Purchaſe 
UtzelWrir and the Judgment, and the Demandapt ſaid, that pruding the 
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Rent, and termined, all that is compriſed within it is determined, and fo the Leaſe 


ue, he in ance, pl. 19. cites 1 E. 6. 


r. . ETHICS 7 


Br. N. . 6, If Tenant in Dower leaſes for Years, rendring Rent, and dies, the 
5 5 Leaſe is void, and Aceeptance by the Heir of the Rent will not make 


. — ͤ . ̃ —— LES 29” 


24 H. 8. — 5 
Br. N. C. 24 H. S. pl. 54. S. P. 


withſtand- 
ing the Ac- 


ceptance of WAS confirmed by the Biſhop, Dean, and Chapter. It was a0 udged, jag 
* 


the Rent by the firſt Leaſe is void by the Death of the Provoſt, an 


8 * * EY 


Conhrmation. 


Writ F. aliencd to his Anceſtor, and the Demaadant accepted the Rent an; the 
Humage of his Anceſtor pending the Writ, and fo abated nis Writ, and by th, 
beſt Opinion it is a good Replication; Quzre, tor it was not pleideg 
before Judgment in Ceſſavit. Br. Barre, pl. 20. cites 21 E. 3. 18. 
4. It an Abator marries with the right Heir, and has Iſlue by her, ,qq 
makes a Leaſe for Life, rendring Rent, and he and his Wite die, in th; 
Caſe the Iſſue has the mere Right on the Part of his Mother, ang ver 
if he accepts the Rent, and makes an Acquittauce, this thall eſtop hin 
and his Heirs to avoid the ſaid Leaſe, becaufe he accepted the Re. 
compence. 8 Rep. 54. b. Mich. 6 Jac, and ſays, that wirh this ages 
| H. 6. 2. 
Where Te- 0 ; Fonds in Tail, the Remainder over, leaſes for Tears, rendrins Ren 
nant in Tail ond dies without Iſſue, and he in Remainder accepts the Rent, this jy} 


| 7 0 . | | | | Pay * 4. :6 
e ro not bind him; The Reaſon feems to be, becauſe when the Tail is de. 


died witheut void, and he in Remainder does not claim by the Lefſor. Br, Accept. 


Remainder | 
cannot by Acceptance make it good, which Caſe was agreed to be Law; for the Rent reſerved, which i 
the Recomperce, cannot po to him in Remainder for want of Privity, and ſo it cannot be ſuppoſed for his 


Advantage to have Power to affirm the Leaſe. Arg. 12 Mod. 363. Paſch. 12 W. 3. in Caſe of Pullen 
v. Purbeck. oy | | 


In the Caſe of Tenant at Will the Leaſe is at Will of both Parties, and by Conſequence muſt ne. 
ceſſarily determine upon either Parties ceaſing to have a Will of continuing it. Arg. 12 Mod, 363. 
Paſch. 12 W. 3. in Caſe of Pullen v. Purbeck. 85 


Br. Leaſes, the Leaſe good; for it was void before; Contra of voidable Leaſes, yer 
pl. 19. cites Fitz- James and Englefield J. Br. Acceptance, pl. 14. cites 22 H,8, 


J. If a Diſſeiſor makes a Leaſe for Lite, reſerving Rent, and after- 

wards grants the Reverſion to the Diſſeiſee, and he accepts the Rent of the 

Leſſee, he ſhall nor ouſt the Leſſee, Quod fuit conceſſum per quoſdam, 
Hill. 28 H. 8. D. 30. b. pl. 207. Canc. in Caſe of Compton v. Brent. 

Br. N. C. 8. It Tenant in Tail leaſes his Land for 20 Years, rendring Rent, and 

32 H S. pl. dies, and the Leſſee leaſes it over to another for Io Years, and the 1jucac- 

166. S. C. cepts the Rent of the ſecond Leſſee, this is no Affirmation of the Leaſe, for 

there is 20 Privity between the ſecond Leflee and him; Contra if he 

pays it as Bailiff of the firſt Leſſee, and if the fir/# Leſſee had leaſed over al 

his Term in Parcel of the Land leaſed, and the Aſſignee pay the Rent tothe 

Iflue in Tail, it ſeems that this affirms the entire Leaſe; for Rent upon 

75 Leaſe for Years is not apportionable. Br. Acceptance, pl. 13. cites 32 

9. Tenant in Tail by Gift of the King made a Leaſe for Years and 

died, his Son and Heir accepted the Rent, and afterwards was attainted 

of Treaſon, and executed, leaving a Son. It was adjudg'd, that the Ac- 

ceptance of the Rent did not make the Leaſe good, for that the Eſtate 

Tail was determined by the Attainder. D. 115. a. b. pl. 65, 66. Paſch. 

2 & 3 P. & M. Sir Thomas Wiat's Caſe. . . 

The Reafon . 10. A Leaſe for Years was made by the Provoſt of M. and confirmed by 


why the the Dean and Chapter, but not by the Patron. Atterwards the Deany 


Leaſe was 04s diſſolved, and a new. one erected, to which the Provoſtſhip was united, 
void not. quandocungue vacare contingeret, The Proveſt died, and the Dean de- 
cepted the Rent, and after wards made a Leaſe for Years to another, which 


ſo not he 


out Deed. 11 Rep. 79. a. Paſch. 13 Jac. in Magdalen College's Caſe. 


1 —— — — on 


Confirmation. 359 


— — 


ed by the Acceptance of the Rent. D. 239. pl. 40. &c. Trin. 1 Eliz, Dean, was, 
Hodgeskins v. Tucker. becauſe he 

| | | | was a new 
Grantee by Act of Parliament, and not Succeſſor. Bendl. So, 81. pl. 126. Mich. 2 & 3 Eliz. 8 C. 


« C. cited Arg. 3 Le. 158. in pl. 203. 


it. Tenant iu Tail teaſed for Years rendring 20 s. Rent, and afterwards 
releaſed 19 5. thereof and died, and his ue accepted the 12 d. The 
Queſtion was, Whether he might diſtrain tor the 19 8.? The Court 
were equally divided in their Opinions, and the Book leaves it a Quæ- 
re. D. 304. pl. 53. Mich. 13 & 14 Eliz. Anon. 8 
12. Lands were given to a Parſon and his Succeſſors to find Lights &c. 
TheParſon made a Leaſe thereot for Life, reſerving a Rent, and after the Diſ- 
Jolttor of Chanteries &c. he accepted the Rent. Atterwards the Den 
granted the Lands to another. The Parſon died, and the Patentee enter- 
4. The Court were of Opinion the Entry was lawful, and that the 
Acceptance of the Rent bv the Parſon was void, becauſe he then had no 
Reverſion in him. D. 337. b. pl. 38. Trin. 16 Eliz. Anon. | 
13. Acceptance of Rent before the Leaſe commences, and ſo before any Br. Accept- 


% x Accenr: ine , ED ance, pl. 18, 
Rent is due, is no Acceptance. Finch. 8vo, 68. 5 


8. P. | 

14. The Mifter and Fellows of MH. College granted Lands to the Queen, Roll Rep. 
rendering Rent, upon Condition to grant thei over to B. and his Heirs, Wa W 
which was done, and B. the Grantee levied a Fine, aud afterwards grant- ö Such 
id them to another, The Maſter died, and his Succetlors received the S. C. ad- | 4 
Rent, and made an Acquittance without Seal to the laſt Grantee, and agen. hi, 
alter chat re-entered. It was reſolved, that this Acceptance of the + 8 
Rent, eſpecially as it was without Seal, did not bar the College of 8 3 
their Re- entry, being a Body aggregate, and not to be deveſted of not appear. 
their Right by the Maſter's ſingle Act. 11 Rep. 66. b. to 79. Paſch. Cro. 
I; Jac. Magdalen College's Cale. Os J. 364. pl. 


TE | 2 is a Me- 
morandum of S. C. but S. P. does not appear. 


15. Acceptance of Rent by a Succeſſor Dean, or other Head of a Body 
aggregate, will not make good a Demiſe made by the Predeceſſor, and 
which was not otherwiſe good, eſpecially where the Acceptance is with- 


— — 
—_— A. 


(B) at As ſhall be a Confirmation of a Leaſe. 


l. I} a Man leaſes for Life, reſerving Rent, upon a Condition of; Rep. 64. 
Re-entry, if after the Condition is broke by Non payment of Tn 35. 

the Rent, the Letlor d:itrains tor the ſaid Rent, this Act ſhall be a 3 * 

Confirniation of the Leaſe, ſo that he cannot enter for the Condt- Ocwala, 


tlon e. ©, 3. E ? - alias, Pen- 
= >" E. 3. Entry Congeable ar. Jute upon it, and ad- ne Fer 


| EOS: 5 | | 8 .. | 
folved accordingly ; for after the Leaſe is determined he cannot diftrain, and cites 14 Aff. 11 accord- 
mply. ——— Co. Litt 211. b. S. P. PI C. 133. b. Arg. cites 14 Aff. 8 P. for by the Diftreſs | 
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= <Girms the Continuance of the Term. And ibid. 136, a. S. C. cited on the other Side and ad- 


2. 80 


—— — ————— — — 


adjudg'd, 
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all the Acceptance after canrot make a void Leaſe good. 


e 
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Confirmation. 


2. So if the Rent be Arrear for two Years, being demanded, and 

after the Leſſor diſtrains for the Rent of the firſt Year, this hath qt 

firmed the Leaſe, for the taking of the Oiikrels affirms che Lead 

to have Contmuance at the Time of the Oiſtrels taken; tor other. 

wiſe he could nat diſtrain, Contra 14 E. 3. Entry congrabie 3. 

admitted by the Jaue. : Hom 

Cro E. 220. 3. Ik Leilee for Years, rendring Rent, upon Condition of Non. pay. 
pl 10. in ment to be void; if the Rent be demanded at the Day, and not paid 


he Fe- the. Leaſe is abſolutely void, ſo that it cannot be confirmed by qc; 


chequer 


(and Ceptance of Rent after. M. 32, 33 El. B. R. between v 14, 


all the Ba- Finch and Ihrogmorton, adjudged. 


ron; agreed 


that the Leaſe was void immediately upon the Nen payment, and judgment for the Plaintiff \ 


Nota is added that a Writ of Error was brought in Cam. Scacc. and Error aligned in the Matter gf 


Law, and the Judgment was affirmed, Mich. 36 & 37 Eliz. ——And. 3953. pl. 314. 8. C. and te. 
ſolved by the greater Part of the Judges that the Proviſo tends to the Limitation of the Leaſe, and 
that it cannot be made good before Entry or Office, whether it be in the Caſe of the King or a com. 
mon Perſon, whereupon the 2 Chief Juitices delivered the Opinion accordingly to the Lord Keeper 
and Lord Freaſurer, and they aflirmed the Judgment in Mich. 36 & 37 Elis. Mo. 291. pl. 339. 
5. C. adjudged in the Exchequzr, and afhrined in Error; bat ſays the ſu ies ditter'd much in Oyj. 
nion a long Time; but at laſt, by the Reſolutiou of the greater Part, after the Death of Manyood 
and Gent (who join'd in the judgment before) the Judgment was afarmed. | 


Cro. E. 220, 4, So ff the King, after ſuch Forteirure, being Leſſor, accepts the 


221. 8, C. Rent from the Leſſee of Record in the Receipt ot the Exchequer, yet 
and Jadg. This (hall not confirm the Leale, this being vold betore. Y, 32,33 
ment affirm- El. B. N. between vir Ho Finch and Throgmorioa ùdjudged. 
cd. And | | 

Manwood ſaid that the Parentee immediately upon the Non- payment was no longer a Termor, nor 
FTenant at Will, nor at Suffzrance, but only as a Bailiff or Pernor of the Profits de fon Tort, and then 
And. 303. pl. 314. S. C. adjudg'd, and 
Judgment affirmed ; and reſolved by the greater Part of the Jace; that this Proviſo tended to the 
Limitation of the Leaſe, and by Breach there of in this Caſe of the Queen, without Demand, Office, or 


other Circumſtance, the Leaſe and Eſtate is fo determined, that it cannot by Acceptance ot the Rent, 
before Entry or Office, be made good, be it in the Caſe of the King or a common Perſon —boph. 


25 to 30. Finch v. Riſley. S. C. argued. And Ibid. 53. S. C. adjvdg'd; for the Proviſo ſhall be n- 
ken as a Limitation to determine the Eſtate, and not as a Condition to undo [defeat] the Eltare, which 


cannot be defeated in Caſe of a common Perſon but by Entry, and in the Ning's Cate but by Ochte; 
and this Judgment affirmed, 2 Le. 134 to 146. 8. C. ES 


F. If Tenant for Life grants a Rent, and after ſurrenders, and then the 
Leſſor confirms the Grant in the Life of the Tenant, who ſurrender'd, ard 
after the Tenant dies, the Rent remains by reaton of the Confirmation; 
Per Seton. Br. Crants, pl. 53. cites 26 All 38. | 


6. It a Mortgagee leaſes for Tears, and the Mortgagor confirms it, and 

after rhe Condition is performed, the Leaſe ſhall not be avoided. 7 Rep. 
14. a. Mich. 33 & 34 Eliz, in Scacc. Englefield's Caſe. 
J. Leaſe tor Years, with Condition upon Non-payment of Rent at a Day 
certain to be void, no ſubſequent Acceptance will make ſuch a Leale 
good; for there Leſſor has made his Election by demanding his Reut, 
without which the Leaſe had not been void; and ſince by his own Act, 
viz, the Demand, he has made the Lea ſe void, there is no Reaſon, that 
after, by another contrary Act, he ſhould make it good. Arg. 12 Mod. 
363. in Caſe of Pullen v. Purbeck. cites 3 Rep. Penant's Caſe, which he 
ſaid he agreed, _ | e 


Litt. S 341. 8. If the Leſſor brings Aſiſe for the Rent, he waives the Benefit of bis 


Co. Lit, Re-cntry, though ic be tor Rent due at the ſame Day; bur it he r 


211. b. S. P. enters firſt, then he may have Action of Debt for the Rent arrear ; per 
the Reporter, 3 Rep. 65. a. in a Nota, and fays this appears by Little- 
ton, Tit. Conditions, fol. 79. a, | 5 


— 


s th 


Confirmation. 


(c) In what Caſes an Acceptance of Rent or Service 
{hall be a Confirmation. : 
[After Forfeiture &c.] 


1. IF a Coppholder commits a Forfeiture in cutting down of Trees, Cro. J 166. 
and atter the Lord, not having Notice thereof, accepts the pl. 4. S. C. 

Rent from him, pet this ſhall not atfirm the Leaſe, but he may well ne Kee | 

after avoid it. 5 Jac. B. R. between Mantel and Warhington vein 

Curiam, agreed, | | 8 8 

. 6 y 


Crooke J held accordingly. Arg. Bulſt. 190.———Godb 47. pl. 58. Mich. 28 & 29 Eliz. 3. R. the 
$. b was in Queſtion, and Coke ſaid the Lord was not concluded by this Acceptance; for it is not as 
the Caſe 45 E. 3. where a Leaſe is made upen Condition thas the Leſſee ſhall not do J/"aſte, and he commits 
Waſte, and then the Leſſor accepts the Rent, there he cannot enter; But otherwiſe it is of a Copyhold, 
tr there is a Condition in Law, and here en Fait ; and a Condition en Fait may fave the Land by an 
Acceptance, but a Condition in Law cannot; for by the Condition in Law broken the Eſtate of the 
Covyholder is meerly void; and the Court agreed that when ſuch a Forfeiture is proiemed, it is not to 


intitle the Lord, but to give him Notice ; for the Copy hold is in him by the Forfeiture preſently, 
without any Preſentment. 5 | 


* 


2. Tf a Han leaſes for Years, renbring Rent, upon Condition that = 
if the Leſſee athgns it without Licence of the Leſſor, the Leaſe ſhall be Fol. 476. 
void; and after the Leſſee atligns the Term co B. trom whom the 8 
Leſſor accepts Rent after due, having Knowledge of the Aſſignment, pl. 6. Mul- 
yet this does not make the Leaſe good, in as much as the Leaſe, by carry v. 
the Alignment, was abſolutely void, and not voldable only, MY, Eyre 8 
14 Car. B. KR. between Om#/conry and Aires, adjudged, per Curt ;;,, was, 
am, in a Writ of Error upon a Judgment in Jreland, upon a ſpe⸗ char if the 
dal Verdict there, and the Judgment given to the contrary rever- Leſſee 
ed accordingly. Jntratur, M. 13 Car. Rot. 332. ſhould leaſe 


only Part 


for more than three Years, the Leaſe (which was for 21 Years) ſhould be void, and the Leſſor to re- 


enter. The Leſſee leaſed for 3 Years, and ſo from 3 Years to 3 Years, during the Term of 21 Years, 
if he fo long lived. The Leſſor accepted the Rent of the Aſſignee, and afterwards re-entred. Re- 
llved that it was a plain Breach of the Condition, and that the Acceptance after could not diſpenſe 
therewith, the Condition being that ir ſhould be void, and that ſo it was abſolutely determined; And 
lo the [Judgment in Ireland was revericd. _ | oy | | Fs 


3. If a Parſon leaſes for Life, rendring Rent, and dies, and the Se- Br. Incum- 
ceſſor receives Fealty, the Leaſe is affirmed ; per Stone; and he charge e I 
the Jury of it tor Law. Br. Acceptance, pl. 15. cites 11 E. 3. Fitzh. S. P. 
abbe 9. & Juris Utrum 3. | VCC 

4. And in Juris Utrum the Defendant pleaded a Leaſe for Life by R. . ceptance, 
Predeceſſor of the Plaintiff, rendring Rent, and that the Plaintiff” bad r 
cepted the Rent, and a good Plea by the Opinion of the Court; And it & C cited 
does not appear in the Book whether the Leſſor was Parſon, Vicar, or per Dode- 
Prebendary, but it is all one as it feems, and agreed with F. N. B. ridge ]. 

5o. Br. Acceptance, pl. 15. cites 11 E. 3. Fitzh. Abbe 9. & Juris U- 2 51%. 47 


5 and ſaid 
mum 3, 5 | thar the 
; | | | „ 3 | Difference | 
5 between a Leaſe for Years and a Leaſe for Life Br. Leaſes, pl. 19. cites 24 H. 8. by Firz- 


— Ch. ]. Evglefield J. and ſeveral others, that a Leaſe for Years in ſuch Caſe ts void ; but 


rooke ſays, it ſee ms, that Contracts of a Leaſe for Life made by Parſon, rendrirg Rent, and the Succeſſor 


accepts the Rent, this affirms the Leaſe for Lite, but contrary of a Leaſe for Years; for when this is 
void by Death of the Leſſor, it cannot be perſected by any Acceptance. Br. N C. pl. 54 Anno 
26 H. 8. S. C. accordingly.- S. P. as ro a Leaſe for Years by Parſon who dies. Br. Accepranrce, 
PL 14. cites II. 2 H. 4.5. S C. of a Prebendary's Leaſe. Ibid. cites 11H. 4 15 — §. P. as 


04 Leaſe fer Years by Parſon, Vicar, or Prebend; bur contra of ſuch Leaſe by Biſhoy, Abbot, &c. 
ecauſe it was voidable only. 3 Rep. 65. a. and ſime Caſes cited per Cur. But the Reporter lays 
ap 


Nota 
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per given there- 
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Nota Reader it ſe m to me, that in Ca of a Leaſe jor Life, 1f the Hor gccepts the ſune Ry, 
which was demanded, he thereby afhrivs the Leaſt; for he cannot recelve it die pot any (antrat 
as in Cate of a [cole for Years, but he matt receive it as his Revt, aud then he has athrm'd the Let 
to continue; for when he has accepied the Rent, he cannot hive Action of Debt for ir, bur his Re. 
medy then is by Aſliſe, if he had Seift1, or by Diſtreſs; And fo he lays it leems to hin in ſuch Caſe, 


that the Acceptance of the Rent will bar him of his Re-entry. 


Br. Ac- F. If the Lord avis in a Court of Recerd, and the Tenant diſcloing, 


A 


Pp the Lord may have Writ of Right upon Diſclaimer ; but it he accepts 
125 fark. the Rent after, he ſhill be concluded in a W ric of Right upon Difclaim. 
hm f. to er. Br. Barre, pt. 27. cites. 21 H. 6. 24. 1 
which it | TON 


was not arſwered, cites 21 H. 6, 25. 


F. P. of a 6. Acceptance of a Rent by Succeſſor of Prior, who leaſed for Years, 


Prior, and 
} 

Abbor ; per rendring Rent, and dies, and the Succellor receives the Rent. Br. Je- 
Cur. Br ceptance, pl. 9. cites 37 H. 6. 3, 4. 

Abbe, pl | 

26. cites 37 H. 6. 4. 


affirms and perte&ts the Leaſe; contra where a Parſon leaſes tor Yews, 


Rut if a 


T.cafſe for 


J. In Waſte, a Man /eaſed Land at Will, rendring Rent, and died; 


Nears be The Her accepted the Rent; this does not make the Leate good, }ecuule 


with Gy. Acceptance cannot make a void Leaſe good, nor make a Leaſe determmel 


dition net by a Re-entry &c. to be good; per Rowe Serjeant ; Quod non negatur. 


to commit „Ace *6 5. Ci | > . ; 
oa ag Br. Acceptance, pl. 7. cites 14 H. 8. 11 N 
the Leſſor accepts of the Rent for the Quarter in which the Waſte is done, this ſhall not bar his Farry; 
But if he accepts of a 2d Payment then it is otherwiſe, Godb. 47. pl. 58. Mich. 28 & 29 Eliz. Anon, 

But if the Leaſe be upon Condition that the Eſtate ſball not ceaſe on Id aſte done, there no Ac- 


Ceptance of the Rent by tae Leſſor can make it good. Ibid. 


8. A Man ſeiſed in Fee leaſed for 10 Jears, and tock a Feme, and there- 
of convey'd Eftate to him and his Feme, and to the Heirs of the Bari, 
and after the Baron and Feme leaſed to another for 20 Years, reudring Rent. 

The Baron died, the Feme accepted the Rent during the 10 Years, and by 
this the ad Leaſe for 20 Years is not affirmed ; bur atter the 10 Years 


ended ſhe may enter; tor Acceptance before the Leaje commenced canuit 


mate it perfect. Br. Acceptance, pl. 18. cites 1 K. 6. 
Mo. 456. 
ee „tion ot Re-entry, if the Leſſee Ec. granted or alligned the ſame or any 


Oſwoſd S. C. Part thereof without Aſſent of the Leſſor &c. "The Liffee granted Part © 
accordingly ; Term without his Aſſent, and atterwards the Leſſor accepted all the Rent 


=_ 1 trom the Leſſee, but did not then know that the Condition was broken; 


debt and adjudged on Demurrer for the Plaintiff, that the Condition being 
the Accept- | 5 | DO 
ance, irſcems, Collateral the Acceptance of the Rent thould not make the Re-entry 


would be a void; tor Notice in this Caſe is material. 3 Rep. 64. a. Trin. 38 Elis. 
Bar, though B. R. Pennant's Caſe. . 1 


though the 


Condition was collateral; Per Gawdy and Popham.— Cro. E. 553. pl. 4. Paſch 39 Eliz, 8. C 4 


Clench and Popham being only in Court, Clench held the Entry not congeable, but Popham e contra; 


but Popham ſaid, that if the Condition be of ſuch a Nature that the Performance or Non: performance thereof 


lies in the Conuſance as well of the Leſſor as of the Leſſee, it is otherwiſe ; Et adjournatur [bid. 572. 
pl. 12. Trin, 39 Eliz. S. C. adjudged for the Plaintiff by Fenner, Gawdy and Popham ; bur Fenner 
ſaid, if the Leſſor bad accepted Rent from the Alienee, that cvould have affirmed the Leaſe, tor thereby he 
took Notice of the Alienation, ——-S, C. cited Mo, 426. in pl. 594. S. C. cited by the Name 
of Harvey v. Tanner, 2 And. go. in pl. 54. ——— But Godb. 47. pl. 58. Mich. 28 & 29 Eliz. B. F. 


it was ſaid [per Cur as it ſeems] that a Man made a Leaſe for Years upon Condition that he ſhould 


not aſſign over his Leaſe, and it was reſerving Rent; and after he did allign, and then the Leſſor ac- 


FCepted the Rent, there he ſhall not enter for the Condition broken. —— Where the Leſſor wt FA 
Rent by the Flands of the Executrix of the Aſſignee, all the Court held that this Acceptance ſhall bar hn 


of his Entry; for it being accepted by his own Hands it ſhall be intended that he had Notice ſhe v3 


to pay it. ard the Allegation by the Executrix by W ay of Sciens is ſuthcient ; and if the Leſſor had no No- 
tice the Leſſor ought to ſhe it on his Part ; And Judgment accordingly, Cro. J. 398. pl 4 Paſch. 


14 ſac. 


9. A Leaſe for Tears was made tor ten Y ears rezdring Rent upon Cyndi. 


— — Ha 


. p 
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5 1% [az B R. Waitehcot v. Fox. ———Roll Rep. 55 pl 12. Mich. 12 Jac, Hitchcock v. Fox S. C. 
ns Cole though: Scient not to be iſſuab'e, and therefore not well alleged, but perhaps the other had con- 
cal. el. d it and fo made the Plea good Adjornatur. — Tid. 390. pl. 10. Trin. 14 Jac. ſaid by the 
Re. Conmfel Arg. that this was tt ! [17165 overrated by the Court at a Day before, that Sciens was good, 


ind therefore he did not rey upon it. 2 Zulſt. 290. S. C. adjudged. 


to. But per Cur. there is a Difference veiween a Leaſe for Life and for 
Murg; for in the firſt Caſe, if the Concluiion ot a Condition annexed to 


ins . : The 
pt the Rent (or the collateral A*t) be, that then the Leaſe ſhall be void, 
m. there (becauſe the Eſtate of Freehold being created by Livery cannot be 
determined betore Entry) the Acceptance of Rent due at a Day aſter 
hall bar the Leſſor of his Entry; tor this voidable Leaſe may well be 
afirmed by Acceptance ot the Rent. 3 Rep. 64. b. 65. a. Trin. 38 Eliz. 
g. R. in Pennant's Cale, . . | 
rs 11. A Leaſe tor Years of a Meſſuage and 20 Acres of Land, with a 2 And. 42. 
1. Pravfo that the Leſſee ſhould uot Parcel out any of the Lands from the Houſe. pl 28. 3 C. 
1 Acerwards the Leſſee demiſed the Houle and ten Acres tor a Year, and ;*? Judges 
0 1 2 i ; held the 
x the next Rent-day the Leſſee accepted the Reut and after that entred for Entry was 
th; Condition broken. It was held by Anderton and Beaumount, contrary gone and de- 
o Walmelley J. that the Acceptance of the Rent had barred the Leſſor's erer 
Entry, tor thereby he had thewn his Election to continue the Leaſe and 22" e was | 
| 75 1 | : F ot a contrary 
d; to waive the Entry. Mo. 425. pl. 594 Hill. 28 Eliz. Marth v. Cur- Opinion. — 
uſe tels. - | | | 1 2 And. 90. 
wel 5 . : 5 pl. 54. S. C. 
1 firs, that three Judges held that this Acceptance ſhould not hinder, but that he might enter and avoid 
ur, the Leaſe; for it might be that the Leſſor had no Notice of the Breach of the Condition, and if fo it 
would be hard to conclude him, and by ſuch Means any Man might be detrauded of the Benefit of his 
= Condition: Cro. E. 528 pl. 57. S. C. that Anderfon and Beaumount held the Acceptance ſhould 
Iv, hr him of his Entrv, for he accepted it as Rent due to him by the Leaſe, which cannot be if the Eſtate 
wa be andone by an Act precedent, bur Walmſley J. contra; it was afterwards adjudged tor the Plaintiff 
5 (the Leſſor) — Brownl. 43. S. C - 3 Rep. 65. a. cves S. C. as adjudged by Ander- 
bo, Ch. J. and Walmſley J. and all the Court, that though the Leſſor accepted the Rent of the 
Lefſer, yer as he had ro Noticejof the Aſſigament the Acceptance ſhould not conclude him of his Entry. 
'0- -—Noy . S. C. and the Entry adjudged lawful; and that the Acceptance does not take it away; for 
” the Condition is for a Collateral Thing, but otherwiſe it is of a Condition to re- enter for Non payment 
5 ot Rent according to Pennant's Caſe in Coke's Reports. . | 
* 12. Debt againſt an Adminiftrator for Rent, who pleaded, that before Mo. 600 pl. 
955 it incurred he had 4% g ned rhe Term to a Stranger, and of wbom the Leſſor 2 & | 
o bad accepted Rent, knowing of the Aſſignment ; it was held clearly, that au- Jut! 
15 by che Acceptance the Adminiſtraror was not chargeable atterwards. tices, that 
" Cro, E. 715. pl. 39. Mich. 41 and 42 Eliz. B. R. Marrow v. Turpin. — Plaintiff 
I ET ns | | | ſhall be bar- 
77 red. — 2 And. 133. pl. 79. 8. C. adjudged that the Action does not lie. —3 Rep. 24 a, b. S. C. cited 
1 as adjudged accord ingly. | | 
2 13. If one enters into my Lai and claims for 20 Years, though he is z 
y Viiteifor and cannot quality his own Wrong, yer the Diſſeiſee may admit 
4 hun to be Tenant for Years if he accepts the Rent or brings Waſte, as Carret 
lid, 14 H. 4. But has only tor Years in reſpect of his Claim; but by 
accepting the Rent, or bringing the Action of Waſte, he is concluded; 
> Per Velverton. Godb. 384, 385. pl. 472. Paſch. 3. Car. B. R. 
of 5 5 
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(D) ͤ Mat ſhall be a ſuſſicient Acceptance to make 2 
e Confirmation, 1 


[And by whom. Succeſſor &c. 


Cro C. 95, 1. FF a Biſhop leaſes for Life cerfain Land Parcel of the Manor ar 
ana 9 0 1 D. reſerving Rent, and dies, and another Biſhop is made, nd 
red in C. 6, che Bailiff ot the Manor comes £0 him, and ihews him in a gener, 
and Crooke Manner, that there are certain Rents of the ſaid Manor arrear ; upon 
ſays, that which the Biſhop commands him to receive the ſaid Rents, and he re: 
OE 2 ceives them accordingly, and amongſt them receives the ſaid Ren: 
was brought reſer ved upon the ſaid Leaſe, and Alter delivers over all the ſaid Ren, 


to him, to the Biſhop, without giving him Notice of the ſuid Leaſe. This j | 


whereby he A Confirmation of the lad Leale for the Biſhop of himſelf cugic 
1 to take Motice of the Leaies made by his {2redecciſor, Hill. 5, Jac, 


was given between Wheeler and Danby, per Curiam, adjudged. 


uv9n the 


Verdict for the Defendant ; but he makes a Quære, whether it was for this Cauſe alleged, or for that 


the Plaintiff's Leaſe, by which he claimed from the Biſhop, and whereuzon he brought Ejectmen 
was not warranted by the Statute of Eliz. 7 ö 


2. If Lands are given to Baron and Feme and the Heirs of the Body q 
the Baron, and the Baron leaſes for forty Tears, and dies, and the Ide in 
Tail accepts the Rent in the Life of the Feine & c. This is no Confirmation 
oO as to bind the Iſſue atter the Death of the Feme ; 1or at the Time of 
the Acceptance no Rent was in eſſe, or due to him. 3 Co. 64. b Per 
Curiam, Trin. 38 Eliz. B. R. cites Br. Acceptance [pl. 13.] 32 H. 8. 
3. A Biſhop made a Leaſe for Tears to H. and & which was not cunſiru 
el, aud afterwards he made another Leaſe to G. which was confirmed bx 
the Dean and Chapter, and died; It was held by ſeveral, that the firt 
Leaſe was void, and yet they agreed the Abbot or Biſhop, or ſuch as 
have Eſtate of Inheritance, may make Leaſe tor Years rendring Rent, 
and by their Death the Leaſe is only voidable at the Pleaſure of the H 
ceſſors, tor it they accept the Rent the Leaſe is good; but that here the 
Power of the Succeſſor, to make the firſt Leaſe good by Acceptance of 
the Rent, is reſtrained by the Leaſe made by the Predeceſſor and the 
Chapter. The Caſe was moved in Bank. and the juttices doubted; For 
ſome ſaid, that the Leaſe was ſurrendered for the Moiety, and remained 
only tor the Reſidue; But the Reporter ſays, Quære Legem bene, tor 
the Parties ſubmitted ic to an Arbicrement. . D. 40. a. b. Mich. 32 H. 8. 
Herreyong v. Goddard. 


Cro E. z. pl. 4 G. Leaſed for Years rendring Rent, with Clauſe of Re- entry; 


6. Hill. 24. The Rent due at Lady-day was behind, being demanded at the Day, which 
wy R. Rent the Leſſor afterwards accepted, and then entred tor the Condition 
s ES: broken, and his Entry holden lawtul ; tor the Rent was due betore the 
Days after Condition broken; bur if the Leſſor accepts the next .Onarter”s Rent, then 
the Demand he hath loſt the Benefit of Re-entry ; for thereby he admits the Leſſee to 
the Leſſor be his Tenant. And if the Leſſor diſtraius tor Rent due at the ſaid Feaſt 


received the 2 5 | | 
Rent and of Annunciation alter the Forteiture, he Cannot atterwards re-encer tor 


made the the (aid Forteiture ; tor by his Diſtreſs he hath affirmed che Poſſeſſion of 
Leſſee an the Leſſee; So if he make an Acquittance for the Rent as a Rent, contraty 


Acquittance jf the Acquittance be but for a Sum of Money, and not expreisly tor the 


by the Name | RE 8 l 

By Mia. Rent, all which tota Curia conceſſit. Le. 2.2 pl. 348. 18 Eliz. B. R. 

* & 5 « ; | 1 5 2 . 
mer; and it Greene s Caſe. | | 1 85 | 5 

woas clearly = — 5 . 5 1 

reſolved, that the bare Receipt of the Rent after the Day was no bar, for it was a Duty to him; but 

a Diſtrels for the Rent, or a Reccipt of the Rear due at another Day, was a Bar, for thoſe Acts dau- 


Hein 
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in the Leſſee to have law ful Poſſeſſion; So if he maketh him an Acquittance with a Recital that he is 
1. Tenant, and in this Caſe by calling him his Farmer, this is a full Declaration of his Meaning to 
ine him his Tenant; and it was adjudged, that the Entry was not lawful, | 


n 
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. Acceptance of Rent on a void Teaſe ſhall not bind the Succeſſor Br. Accep- 

e the Leaſe is void on the Statute, but otherwiſe at Common Law, <<, pl. 
wer 8 B. R R. k ck | * 11 cites 19 
Cro. J. 173. pl. 14. Trin. 5 Jac. B. R. Rickman v. Garth, n 
. | | 8 | bur e contra 
ooo a Leaſe voidable. 8. P. by Bridgman Ch. J. Cart. 16. Mich. 16 Car. 2 C. B. in the Dean and 
Chapter of Weſtminſter's Caſe. | DD TREE, | 9 


6. Bargain and Sale by Baron and Feme of the Wife's Land reſerving 8. P. Br. * 
Rent; if atter the Death of the Baron the Feme accepts the Rent, it will roger aghyy 


ber her of her Entry; Agreed by Counſel. Roll Rep. 154. Paſch. 13 Hl. 3. 38. 
hie. B. R. 1 $f Tenant 
BS a. a 


| leaſes by Land and dies, and the Iſſue in Tail accepts the Rent, the Leaſe is affirmed good. 


—— 


(E) M hat ſhall be a Leaſe ot Grant confirmable. 
[And chat ſhall be a ſufficient Confirmation in reſpect of 
the Perſons making it. Things 3 


.O make a Parſonage chargeable, three Things are neceſſary, The Parſon, 
viz. That the Charge be made by che Parton, Patron, and Patron and 
Ordinary. 14 Y. 18. b. 1 8 

| 75 3 | | 55 5 cannot bind 
his Succeſſor. Br. Dean and Chapter &c. pl. 6. cites S. C. — If Parſon leaſes for Years, or charges 
the Church, and the Patron or Ordinary confirm it, this ſhall bind the Succeſfor. Br. Leaſes, pl. 64. 
cites 33 H. 8. a as | | 55 


2. [As] If upon a Suit for Tythes by a Parſon, which he claims Br. Dean and 
by Preſcription, the Parties ſabmit themlelves ro the Award of the ow w_ 8 
Cmmillary, who awards, That the Defendant ſhalt pay an Annuity to 5 C. dur 
the Parſon for the Tythes; which Award is confirmed by the Ordinary, neither 
but not by the Patron; This ſhall nor bind the Succeſſor. 14 H. Brooke, nor 
4 18. b. VVV | 7 the Year- 

: 1 Ts 1 85 | | book, takes 
| Natice of any Confirmation by the Ordinary, or any other; and there it is held, that Arbitrement can- 
dot give Franktenement without Deed, RE as 1 | Ws 


2. Ik a Parſon grants an Annuity in Fee, though this is deter minable 8. Confir- 
by his Death, pet ik the Patron and Ordinary confirm it, it ſhall bind ns, of 
pctitalty, * 26 All. 38. per Norton, 16 E. 3. 24. admitted. 8. C. that it 
5 | ES | | HAD is good du- 
rag the Time limited by the Parſon, if the Patron and Ordinary confirm it. —Br. Gu, pl. 73. 
| CltesS. C. and S. P. by Norton. IM: | 8 


4. Confirmation of a Rent or Seigniory is not good, but in Reſpect of 

a former Eſtate or Deed ; and therefore if the fr/# Deed be lſt, or be be- 
fre Lime of Memory, the Confirmation is not good; Per Hul & Skrene, 
& non negatur. Br, Confirmation, pl. 24. cites 12 H. 4. 23. 

5. If a Biſhop grants Fee to the Steward for Term of Life, or leaſes Land 
lor Term of Lite, and dies, and the Succeſſor confirms it, this is good; 
lor the Leaſe was not void, but voidable ; per Danby Ch. J. but per 
Moyle and Choke J. it is void by the Death of the Biſhop, Leſſor, ; 0A 
— — Boormoonrmormmnmnmmammmmmmmmnmmmmmmmm—m—— ike 
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mation. 


Conkir 


Contrarium eſt, as it ſeeme; for Piſhop, Dear, and Prebend have Pee. 

but contra of a Parſon, tor there the Fee is in Ab-yance. Br, Conf. 

mation, pl. 17. cites 5 E. 4. 105. | 0 1 

Ibid. Marg. 6. A Parſca makes a Leaſe tor Years, or grants a Rent- charge 75 bevin 

fes this after his Death. The Patron and Ordinary confirmed it. It fc. 

Cue ws good to bind the Succeflor, becauſe it is granted and charged i; oy 

urged, and © Rl Bi. Þ icy pn 8 | Se vum. 

aſfirmed for 47cty, although it take not Effect in the Life of the Grantor ; Bur Mou. 
| Noo Law tague doubted ot the Caſe. D. 69. pl. 30. Palch. 5 E. 6. Anon. 
v Gawdy, EN: | | 

| and that ihe other Juſtices in a Manner affirmed it 44 Eliz. B. R. : 
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7. In Treſpaſs, the Defendant pleaded in Bar, that the Plaintif 
within Age made a Feoffment in Fee of the Lands ro the Father of the 
Defendam rendring Rent, and that atterwards the Plaintiff confirmed 
the Premiſſes to the Detendanr's Father, Habendum to him and his Hei 
and that his ſaid Father died ſeiſed, and the Lands deſcended to him a; 
Son and Heir, but judgment for the Plaintil; For it was 7 verre 
in Fat} that his Father was ſeiſed in Fee at the Tims of the Confirmaticy 
and it he was not then the Confirmation is void, and in this Cafe the 
Land could not paſs by the Confirmation, unleſs it enured upon a Priyj. 

ty by Way of Enlargement of Eſtate. D. 108. b. 109. a. b. Mich, 1K 

2 P'. & M. Rugway v. Wolcott. ps 

S C cited 8. A Biſtop made a Leaſe for Years, which was confirined by the De 
Show. 351. and Chapter, and afterwards he let the ſame Laud to duot her for 20 Nears, 
10 commence after the firſt 20 Years, and then, before any Confirnation i; 
it, he let the ſame Lands to a third Perſon for bo Years, to commence in. 
mediately. The /aft Leaſe was firſt confirined, and after the Leaks in 
Reverſion was confirmed alſo. Reſolved, by 3 Juſtices, contra Bronte, 
that that Leaſe was good, and the Confirmation good, notwithſtard- 

ing the laſt Leaſe was firſt confirmed, for the Leaſe is not to have ar 
Intereſt by the Confirmation, but only to make it perdurable and ellec. 

tual. Mo. 66. pl. 180. Trin. 6 Eliz. Anon. 8 

bid. a Qux- 9. A. B. and C. were Leſſees at Will, A. dicd. Aſterwards the U. 
re is added, fg. reciting A's Death and the former Leaſe, and that B. and C. had 
33 9g ſurrendered the Leaſe, granted them a new Eſtate, Habendum eis & He. 
Will was rTcdibus ſuis, but there was no Warrant of Attorney to make Livery. The 
not deter- Court were of Opinion, that the Eſtate at Will was determined, fo 
mined by that the ſecond Grant could not enure as a Confirmation to give a fe- 
os To timple to B. and C. as it might have done if they had been Tenants at 
of the Leſ. Will. D. 269. b. pl. 20. Hill. 10 Eliz. 


ſees ; be- g f 
cauſe nothing ſurvives by his Death. 


J 
[3 


10. The Grant ofan Annuity made by 4 Prebendary before his Infall 
tion and Induction is void to charge the Prebend ; By the Opinion ot 
all the Juſtices. Pl. C. 429. b. Trin. 20 Eliz. Hare v. Bic kley. 


5 . . 
1 5 — 


(F) Yo ſhall be a ſufficient Perſon to make a Con- 
VV firmation. „ 
[Or, what ſhall be a Leaſe or Grant confirmable in re- 
5 ſpect of the Leſſor or Grantor. | 
Co. E. 975. I, FF a Layman be preſented, inſtituted and inducted to a Bene, 
wry dog —_— and betore the Statute of rhe 13 Eliz. makes a Leate tor Tews 


poßſeſnon, But mentions nothing of the Confirmation which ſeems admitted.) — 


19 H, 6. 10. S. C. 


\ 
gz” oe eo 223 r Cow "I 
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| | — — — —— 
lis Eeneßtce, which ts confirmed by the Patron and Ordinary, and at Winder, 


ter the Intumbent is deprived, becauſe he was a mere Lay-Perſon, S. C. aceord- 


wet the Lcale is good; far be was Parten de Fatto for the Time, and l 


— 


| | ; Popha and 
"the Leaſe not voto, and thrretore well enough confirmed, Trtit. Fenner, b. 


Fenner, but 


hy ex! 


—_— 


4 Eltz. B. Re. between Cuftor and Windais ddzudged, which Intra- Gawdy e 


contra, and 


ir Polch. 42 Eltz. Rot. 127 2 


led to have it adjudg'd accordingly, Gab dy aflerring, and Clench abſente; but for other Defects 
ia” dement was ſtay d. No. 626. pl $36. Coltard v Wing :re, S. C agreed, that a Parſon be— 
the ſudgme! Y ; 3 2 + 7 5 

be a Lay-man ought to be deprived, or otherwile ail his Acts hall be good as lawtul Parſon till De- 
privation. | | 


2. Ik a Parſon makes a Leaſe or Grant, or Rich like, and this is Ur. Non eſt 
Cufirmed by the Patron and Ordinary, ane akcer the IDartain 18 de- mm 
wived for a Pre-cohtract, (tis was when Prieſts could not marry) {x 2 


— [ SA 
yet the Crane cgall be good. 9 I). 6. 33. b. kor he was a lawful Tak 
arſon ac the Confirmation. 


„ . 5. where 
„ was held, that the Grint of ſuch a Parſon or Abbot ſhall bind, becauſe he was Abbot 


or Parſon in 
- Br. Abbot, pl. 
19, cires 5. C., that the Grant of ſuch is good Biſhops not conſecrated are not Biſhops, and 
"crore a Leaſt for Years by ſuch, and confirmed by the Dean and Chapter, ſhall not bind the Suc- 

cfſor, becan'e they never were Biſhops ; But e contra of Biſhops deprived who were Biſhops de facto 


atthe Tim? of the Leaſe and Confirmation made. Note the Diverſity, Br. Leaſes, pl. 68. cites 2 
M.1—— Br. N. C. 2 M. pl. 463. S. C. | 


z. Ir the Church be full of a Parſon, and after another is made Br. Non ſt 
Parſon, and inducted by the Ordinary, and he makes a Granr, which cru: pl. 
t5 confirmed by the Patron and Ordinary, pet the Grant is vold, be⸗ x ; 


f 5 H. 6. 32. 
cauſe he was not Parſon at the Time or the Grant. 9 . 6. 34. 5 C. 12 
| | | 9 | tne Grant 


of ſuch is not good. 


4. Ika Church be void, and one enters and occupies of his own * Br. Non 
vrong, Without any Preſentation or Jnſtitution, and occupies it ef chen 
is Parton, and makes a Grant, which is confirmed by the Patron „ U 6. 32. 
and Ordinary, pet this 15 void, becaule the Grantor was not {Iar-s. C that 
len. * 9 H. 6. 34. Curia. One cannot be Parlon without a Pretenta-the Grant 
tion or Collation. + 10 D. 6. 11. | +. e q 

good. 


| | te contra by 
„and that the Perſon of the Vicar is charged, — Fitzh. Brief, pl 65. cites 


+ Br. Dean and Chapter, pl 23. cites S. C that by his Entry he cannot be Vicar ; bu 
Preferration and Induction 


$5. Where the Pifhbop ww ago made a Teaſe, which was confirmed by the 
Den and Chapier, and aſter th Biſhop de Fare died in the Life of the Bi- 
c de Fact. It was reſolved, that he not being lawtul Bithop, and 
this Leaſe being to charge the Poſſeſſions of the Biſhoprick, it is void, 
although all judicial Hels, as Admiſſions, Inſtitutions, Certificates &c. 
wall be good; but not ſuch voluntary Acts as tend to the Depaupera- 


tion of the Succeſſor, and fo affirmed a Judgment given in B K. in 


Ireland. Cro. J. 552. 554. pl. 15. Mich. 17 Jac. B. R. Rouan Obrian & 
2 v. Knivan, a | Eg 55 3 

6. A Parſon made a Leaſe of his Rectory for 60 Nears, which was 
confirnted by the ſucceeding Biſtop, and the ſucceeding Patron, neither of 
them being Bithop or Patron at the Time when rhe Leaſe was made, 
vet adjudg d per tot. Cur. that it was good. Cro. C. 38. pl. 3. Trin. 


2 Car. C. B. Baniſter's Caſe. 


(G) la 


p » & * . 
- * * 1 
RY r r . — 94 „ 3 [ _ A 4 +4 4 


268 Confirmation. 


(G) In what Caſes the Confirmation of the Patron and 
Ordinary is weceſſary. 125 


1. IF a Prior and a Parſon, upon a Debate of the Patronage of ty 
1 Parſonage, ſubmit themſelves to the Ordinary, who ordains 
that the Prior ſhall give to the Parſon certain Tithes, and the Parſon 
grants to the Prior an Annuity, with the Aſſent of the Ordinary, aud 
after the Parſon dies, and the Succeſſor takes the Tithes, he map be 
charged with the Annuity, though rhe Patron never confirmed it; fqr 
in as _ — . is ſeiſed of the Tithes, he hath quid pro quo. 16 Ed. 
3. 2 adju + | | | | 
For in the mg It a 25 charges with Leave of the Patron and Ordinary, this is 


8 _ 1 H. not good after the Death of the Parſon; tor there ought to have been 
of Lads P Confirmation of the Patron and Ordinary; Per Hill, but Rickhill con. 


granted the tra, by which Rickhill awarded the Party to anſwer to ſuch Grant 
Stewvardjpip made by the Parſon with Leave of the Patron and Ordinary; But 


of „R Brooke makes a Quære of this Award. Br. Confirmation, pl. 30. cites 


Fitz- James, 7 H. 4. 155 1 6. 
by Aſent of : 5 5 5 5 

the Dean and Chapter, and dy'd, by which the Grantee loſt his Office, as it is ſaid, becauſe the Dem 
and Chapter had not confirmed it; Quod Nota; and yet per Littleton, in the End of the Chapter of 
Diſcontinuance, a Parſon may charge by Aſſent of the Patron and Ordinary; for the Writ of Entry 
upon ſuch Diſcontinuance is Brief de entre ſine aſſenſu Capituli, or ſine aſſenſu Confratrum & Sororun, 
but thoſe ſeem to be all in one and the ſame Corporation, but more was in the Grant of the Biſhop of 
London as Miſnoſmer &c. for the ſaid Aldred Fitz- James was named Etheldredus, where it ſhould be 
Aldredus, and ſo was miſnamed, and alſo the Deed was, Quod ſigillum noſtrum appoſuimus, which 
may be referred to the Biſhop only, and not to the Biſhop, Dean, and Chapter, and therefore by eve. 
ral, at this Day, the Grant was avoided for thoſe Cauſes, and not for the other Cauſe, and fo aGray 
with Aſſent of the Dean and Chapter with all Perſections is good. Br, Confirmation, pl. 30. cites 7 H. 
15, 16, — S.C. cited Lane 38, „ 


3. If Parſon or Vicar makes a Leaſe for 3 Lives, or 21 Tears, of Lands 
accuſtomably hetten, reſerving the accuſtomed Rent, it muſt be alſo con- 
firmed by the Patron and Ordinary, becauſe it is excepted out of the 
32 Hf. 8. and not reſtrained by the Stat. 13 Eliz. Co. Litt. 44. b 

4. There is a Diver/ity between a ſole Corporation, as Parſon, Prebendar), 
Vicar, and the like, that have not the abſolute Fee in them, tor to their 

Grants the Patron muſt give his Conſent, But if there be a Corporation 

aggregate of many, as Dean and Chapter, Maſter Fellows and Scholars 


ot a College, Abbot, or Prior and Covent, and the like, or any ſole Cir- 


poration that has the abſolute Fee, as a Biſhop with Conſent of the Dean 
and Chapter, they may by the Common Law make any Grant ot ot 
cout of their Poſſeſſions, without their Founder or Patron, albeit the 
Abbot or Prior &c. were preſentable ; and ſo it is of a Biſhop, becauſe 


the whole Eſtate and Right of the Land was in them, and they may re- 


ipettively maintain a Writ of Right. Co. Litt. 300. b. 


(H) H 


8 


gan — ay — oaks oo. AS —. — 


— 


4 


1 — — 
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(H) By the Dean aud Chapter [or others] of the Grant 
| of the Biſhop. 


i, DE the Feodal Law, the Biſhop Non poteſt dare in Feodum, 
a Thing that had uled to be given in Feodum, without the 

ent of the Thapter. Antonit Contit methodus 52. It is there 
ſad that this is a great Queſtton. 

2. By the Law ot Scotland, Eptſcopt nec Abbates poſſunt de Ter- 
tis ſuis aliquam partem donare ad remanenttam fine allenſu & con: 
ürmattone Damme Regis quia eorum Barontæ ſunt de eleemoſyna 
Domu Regis t Anteceſlorum ſuorum. Skene Regtam Maje⸗ 
ſtatem. 45. I, 2. Y | | d 

z. A Grant by the Biſhop of Mrath in Ireland by the Aſſent of his 
Clergy, he not having any Dean and Chapter, is a good Grant with- 
gut other Conärmation. Oavies's Cale of Proxies. 1. admitted. 

4. If a Bithop hath two Chapters which uſed to confirm Grants Co. Litt. zor. 
made by him, as the Biſhop of Coventry and Litchfield had, che? in Frin- 


Prior and Convent of Coventry, and the Dean and Chapter of Litch- RE F. 


feld, and a Grant of the Biſhop is confirmed by the Prior and cited by 0 
Convent only, and not by the Dean and Chapter, this is no good Coke Arg. 
Confirmation to bind the Succeſſor. Temp. R. 2. fol. 104. D. be. 234. 
1 El. 282. 27. Statham. All. 50 Ed. 3. but it tz not in the Book %, bor 47 
in Print. „ ac 
Reſpect of the Biſhop for if the Biſhop is choſen by both Chapters, there a Confirmation miiſt be by | 
beh. _—Firzh. Grants, pl. 104. cites S. C. 


5 


. It the Deun and Chapter of Chriſt-church and St Patrick uſed a D. 282 b. 
Tempore &c. to confirm the Grants made by the Archbiſhop of Dub- bl. 26. the 


lin, and yet Chriſtchurch is known to be the eldeſt Chapter to the er 
Ole, and the Dean and Chapter of Sc Patrick, by their Chapter- „ gruerton. 
Seal, give and ſurrender to the King in Fee all: their ſaid Church, —s. C. 

Douſe, Lands and Poſſeſſions, btit without the Licence, Will or cited by 
Confent of their Biſhop, being their chief Ordinary, and Patron, P.. *'z 
sh the molt Part, of all the Prebends; and after a Leaſe made by the pi Ow and 
Shop is contirmed only by the Dean and Chapter of Chriſtchurch ; admitred, 

1% Confirmation {hall bind the SuccefſorBithop, becauſe the Cor- becauſe che 
Portion and Chapter of St Patrick, which was the other Chap- 2 by AA 
ek, Was diflalved, and determined lawfully, and without the Con of perlia. 


ſent of the Archbithop. D. I I El, 283. 27. Ment, and 
| a” | Is | | | ſo one ſole 
| | Chaprer remained. —Co. Litt. 3o1. a. in principio. S. P. 


6, Ik the Prior of Bath, and Dean and Chapter of Wells, have uſed a 5 
(Ide Tempore &c. to confirm Grants made by the Biſhop of Bath and 2 
Wells; aud aſter by the Statue of the 31 H. 8. the Priory of Bath is | 
liolved, and a Leaſe made by the Biſhop is confirmed by the Dean 
and Chapter of Wells only, the other Chapter being diſſolved by the 
Statiite ; Tt ſeems this Confirmation ſhall bind the Succeſſor Bi- 

ps. D. 37 H. 8. 58. ). Quere; But 34 0. 8. cap. 15. an act 
of Parliament is recited, that it was a great Ooubt whether it was 
00000 Confirmation, and therctore it 1s enacted, that all the laid 
Confirmations, and all alter to be made by the Dean and Chap- 
ft, ſhould be good in Law. ö 


— 


Ika Bithop makes a Leaſe for Years to the King, and before In- Lane 37. 


olment ofthe Leaſe the Dean and Chapter confirms it, and after the S C. argues. 


5 B Leaſe 35: 


on which 


k — 4 R 4 3 AIDES 


1 88 » ——— _—_ — F Og — N — 2 


Conhrmation. 


1 8 ” 1 - . 7 per omen 
LLC 16 Larvilen, thts is a good Confirmation, though the Leg 
god. (2 15 not in eile at the Time of the Confirmation ; for this is but an 
argued by Aſlent Which may as well be before the Leale as after. Trin. 8 Jac 
the Court, Scaccartig. Sr Edward DimmoeR's Cafe. | : 

nd S. P. 
| teen by all the Barons, and judgment againſt the King as to the meſne Profits. Co. Litt. +, 
u, S. F. It a Biſhop makes a Leaſe the 2d of May, and the Dean and Chapter confirms it thet 1 
of May, this is a good Leaſe after the Biſhop's Death; per Catlin and Southeote. Wray asked bow 


a Leaſe could be confirmed before it was made; to which Catlin and Southcote replied, that the Aﬀent | 


before is a good Confirmation after. Ow. 33. Hill. 3 Eliz, Anon. 


8. If the Chapter confirms the Grant of the Biſhop after his Death it i; 
void; for it ought to have Perfection in the Bithop's Lite. Arg. God), 
25. cites 31 E. 3, pl. 20. & 33 E. 3. Confirmation 20. 


S, C.cired 9. It the Chapter confirms the Leaſe of the Bijhop after his Death, in 
41 Time of Vacation, this Confirmation ſhall not bar the Succeſſor. Firth, 
35. for ir Confirmation, pl. 22. cites Hill. 33 E. 3, 

ought to | DD | | 1 

have Perfection in the Life of the Biſhop, otherwiſe it is void. ——— Biſhop made a Leaſe for 2 


Years, and another Leaſe of the ſame Land being in Being not expired by 4 Years, and died, . 
Time of Vacation Dean and Chapter confirmed it; Per Clench it is a good Confirmation. 4 Le. 78. pl 
166. 28 Eliz. C B. Grindall Archoiſhop's Caſe. | 


10. It the Biſhop be Patron and Ordinary, and confirms [a Leaſe for 
Years] there mult be the Confirmation ot the Dean and Chapter al; 
tor the Bithop, as Ordinary, does nothing by his Confirmation bur a jv. 
dicial Act, and as Patron he has the Inheritance thereof in jure Eccle. 
ſiæ, which he cannot bind againſt his Succeſſor without Confirmation 
by the Dean and Chapter. Br Leaſes, pl. 64. cites 33 H. 8. 


3 11. In Debt the Plaintiff declared that the Predeceſſor of the Biſto 
cee, granted to him the Office of Keeper of the Effe, Albit of 
or the Term of his Life, with the Fee of 2d. per Diem to be iſſuing and 


_ Judged. 
” paid out of the Profits of the Rents and Farm of D. by the Receiver of 
the Bithop, and alſo an yearly Robe, which Grant was confirmed by the 
Dean and Chapter, that the Biſhop died, and the Defendant was ele 
Bithop, and for Arrearages of the Money and Robes for 8 Years the Plain. 
riff bromght his Action againſt the Succeſſor Biſhop, who pleaded that the 
Plaintift did nor exerciſe the ſaid Office. The Jury found for the 
Plaintiff, and he had Judgment to recover the Robes and Annuity, ad 
the Arrearages incurred as well before as after the bringing the Origi- 
nal. Mo. 88. pl. 220. Hill. 10 Eliz, Howſe v. Ely (Bithop ot), 
10 Rep. 61, 12. The Bijcop of Cheſter, after the Statute 1 Eliz. did grant to G. 
d. cites S. C. an Annuity of 5 Marks per Annum Pro Conſilio impenſo & impendenis 
-Ley 52. which was confirmed by the Dean and Chapter; and then the Bybop died 
2 J and B. brought a Wric of Annuity againſt the Succeſſor, and in his 
remembred Count did aver, that the Predeceſſors of the ſaid Biſhop had granted 
the Caſe Teafſonable Fees (but did nor aver that this Fee had been granted be- 
of Boulton fore) and did aver that he was Homo Conſiliarius and in lege peritus; 
5 8 and the Opinion of the Court was againſt the Plaintiff, but there it was 
cheſter, up- Teſolved, that although rhe ſaid Biſhoprick was founded but of late Linus, 
to wir, in the Time of H 8. yet a Grant of an Office of Neceſſity to on 
he collect- Poſſeſon, with raaſonable Fees (the Reaſonablenets whereof is to be & 
IR cided by the Court of Juſtice, wherein the ſame doth depend) is gu, 
ust ly and is reſtrained out of the general Words of the ſaid Act. Bridgm. z.. 


granted to cites Trin. 3o Eliz. Boulton v. the Bithop of Chefter. 
2 Counſel- | | | 


lors at Law 40 s. a Year to each, whereas now he granted 41. a Year to one, tho' this be not in Di 
minution of the Revenue, nor more chargeable to the Succeſſor, yet becauſe it is a great Preju#C 
to him in another Degree it is void; for he cannnt by any Intendment be fo well adviſed by one & 
by two; but if the Biſhop had granted a Counſellor 40 8. and by the laſt Clauſe had granted to hin 
another 408. it is void for the laſt, and good for the firſt, and this Difference he grounded apo. 2E 

1 | CY. | | | | 4. Fe 


Coram 
Hidl 


thins 


Watt. 


there 


Dean 


Dean and Chapter. 


tius Caputuli. 


yo s is <p 
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nenn 


, Feoffments 94. But Boulton in this Caſe did not prevail, becauſe he did not aver that it was the 
ancient Fee. | | 


13. The Dean and Chapter of Fernes in Ireland con/5/ted of 11 Perſons 
and the Dean; and 3 of theſe, with the Commiſſory or Vroctor of the Dean 
orm GC. and afterwards 3 other of the Prebendaries ſubſcribed their 
Names to the Confirmation at ſeveral Days, and the Leaſe was held void 
tycauſe the Dean could not make a Subſtitute, and the major Part of the 
Corporation ought to be conſenting to this, and that ſimul & ſemel, 
and not ſcatteringly; but they are not confined to the Chapter-Houſe, 
but they may aſſemble and do their Acts elſewhere, Dav. 47, 48. Paſch. 
; Jac. B. R. The Dean and Chapter of Fernes's Cafe. | 

14. It a Dean of J. be made a Biſbep of L. aud by a Diſpenſation is Palm. 457. 
cmtinued Dean as before, with a Power facere omnia que ad Decanum per- S. C. ad. 
nent in tam amplis Modo & Forma, as it he was not promoted to the fa d; but 
aid Biſhoprick Non obſtante any Statute, Canon general or local to the reſolved by 
contrary, and afterwards is made Biſhop of B. but before his Confirmation all, that a 
the King makes another Diſpeaſation to retain the Deanry as before, and mere Cont. 
meſne between the two Diſpenſations ihe Biſhop of J. made a Leaſe for 21 Oy : 
Jars, which the Dean confirmed. Per tot. Cur. the Diſpenſations con- Ws - 
tinzed him Dean as before per Vim Prioris Tituli to all Purpoſes, ſo Lar. 233. 
that he may confirm, make Leaſes, or do any Act as Dean, as if he ne- S. C. in to- 
der had been Biſhop. And all agreed that the 2d Diſpenſation on his {9m Ver- 
Election to B. was made in Time convenient, and that he continued Noy 93. 
bean by Force thereof. But Jones J. held that had he been a mere S. C ad- 
Cnmendatory Dean only, the Confirmation had not been good, to which judged ac- 
Hide afſented, but Doderidge ſeem'd e contra, and Whirlock J. ſaid no- gere r 
thing. Jo. 158. Trin. 3 Car. B. R. Evans v. Askwith, = principal 
Wat. Comp. Incumb. 8vo. 855. cap. 44. has a Quære, who con firms Biſhop's Grants and Lent where 
there is a mere commendatory Dean, it not the Clergy of the Dioceſe, as in Caſe when there is no 


6 6 n a. of R "TS IE PER : * _ 
— . 


** 


) By the Biſhop, Dean and Chapter, what ſhall be 
ſaid a good Confirmation. BY: 


. 8 E. 1. D Otulo Cartarum. M. 8. art. 46. Releaſe of the | 
Biſhop of London ex aſſenſu & conſenſu Decani to- 


2. C. a Prebendary of the Cathedral Church of Chicheſter, made Leaſe by 
Indemure, that he with the Aſſent of R. Biſhop of Chicheſter, and of the 
Dean and Chapter of the ſame Church, without naming the Names of the 
Dean, and the Deed concluded thus, viz. In Witneſs whereof the ſaid 
Parties to theſe preſent Indentures have interchangeably ſet their Seals, 
and the Seal and Name of the Prebendary, and the Seal of the Biſhop and 
the Chapter was put to it; Qnuære, if without any Words of Confirmation 
@ Aſent mentioned by them, if this be a good Leaſe to bind the Succeſ- 
br. D. 106. b. pl. 21. 1 & 2 P. & M. Champion's Caſe. 


(E) Confirma. 


— 


372 
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(K) Confirmation of the Cramt of the Dean. 
jat ſhall be @ good Confirmation. 


D. eo. b pl. 1. IF a Dean Leaſes any of his Poſſeſſions, of which he is ſole ſeiſe 


1. Chafin's with the Aſſent of the Chapter, this is a $002 Confirmation 
Cale 8. C. becauſe the Dean only had the Eſtate. D. 29 Y. 8. 40. b. 72. az 
the oo 5 Sine Allenſu Capituli will prove, that there needs hi; 
D. god ol. 2. [So] If a Dean is ſole ſeiſed, and not with the Chapter, of cer. 
:. Chafiv's tain JPoſſeſions, and leaſes it by ſuch Words in the Deen, quod bx. 
(O) pl. 1. canus ex aſſenſu totius Capituli dimiſit, ànd the Seal of the Chapter is 
+ annexed to the Deed ; This is a good Confir marion, for it is a goo 

| WEE | Allent. D. 29 ID. 8. 40. b. 72. | * 
5. P. by Ay- 3. So ff an Abbot leaſes with the Adent of the Covent, and an 
3 7. nexes their Seal ta the Seed, this 18 a goon Canſicanation, becaul 
Gerbe) the Ab bot hath all the Eſtate, and there requires only tbe Aﬀent of 


Monks and the Covent which palles nothing. O. 29 Þ. 8. 40. 72. 
Friars being | 


dead Perfons in Law, cannot be Parties to the Leaſe. 4 Le. rt. pl. 44. Trin. 26 Eliz. B R. ohiter jn 
Clark's Caſe, S. P. obiter D. 4o. b. Hill. 29. H. 8. pl. 1. —-—S. P. Br. Faits, pl. 45. cites 14 


H. 6. 16. See (O) pl. 1. and the Notes there. 
D 4o.b pl. 4. [But] If a Dean and Chapter are jointly ſeiſed, and the Dran 
1. Chako's legles with the Afienc of the Chapter, and anneres the Seal of th 


S P. becauſe Chapter to the Oced, this is void, and fail nor bind the Chapter, 
the Chapter becàlile they have an Eſtate in them, as well as the Ocan hath in 
are Parcel of Hin, AND may make a Grant. D. 29 H. 8. 40. b. 72. aſch. 10 Jar, 
the Corpora. P. between Tomlinſon and Croke, ugreed. 5 


tion, and ſei- 


ſed with the Dean, ard ſhall implead and be impleaded with him, Br. Faits, pl. 45. cites 14 H. b. 16, 


D. 2; bu 5. The Dean of Wells may paſs his Poſſeſſions with the Aſſent of th 
pl. 38. Paſch. 


"kj, Chapter without any Confirmation of the Biſbop, and after chi 
Walrond v. Deavery is ſurtendered and diflolved, and this Oiſfolution canin 
Pollard. ed by Parliament, and a new Deanery executed by the Act, and the 
See (KR) pl. Nomination by Letters Patents of the new Dean and his Succeſſors gi 
2 8. C. ven to the K ing and his Succeſſors; And it is enacted alſo, That th! 
new Dean, and his Succeſſors, may grant, demiſe and Depart Wit) 
their Pofleſſions, in the ſame Manner and Form as the Ancient Deans 
might and uſed to do; In this Cale there needs no Confirmation 
from the Bilhop of the Grant made by the new Dean, becauſc his 
Confirmation was not neceſſary to the Grants of the old Oe; 
nor is the Confirmation of the King ok the Grant of the new Dealt 
_ neceſſary, becauſe this is not a meer Donative, but is made ot the ſame 

Nature as the old Dean was, D. 10 Eliz. 273 37. per Curtam. 
6. Dean ſeiſed in Right of himſelf and his Chapter makes Leaſe tor 
J ears. Chapter by themſelves confirm it; It is not good, becauſe theit 
Deeds being ſevered are to no Purpoſe, it being a Body entire, otherwise 
if after the Leaſe they both confirm, becauſe it amouuts to a new Leaſe. 
D. 40. b. 1. in Marg. cites 14 H. 6. 16. but I do not obſerve this ver) 
Point in that Caſe in the Vear- book.] N 


7. An Archdeacon, having a Parſonage appertaining to his Archdeacot- 
ry, made a Leaſe of the Parſonage before the Statute 13 Eli. for forty Tears, 
and which was confirmed after the Statute ; adjudged a good Leaſe and 

Confirmation for the forty Years. Mo. 459. pl. 636. Mich. 38 & 3) 
Eliz. Arkingfall y. Denny . . 


eee — (L) Confirma- 


— MW ww 5 


— 
» 
6 1 FRY r 


— — 


Confirmation. 


* 


373. 


L) Confirmations by Parſon, Patron, and Ordinary. SAA 


What ſhall be ſaid ſafficrent. . 


F the Biſhop of Sarum be Patron of the Church Preſentative of S. Cro. E. 589. 

which lies within his Dioceſs, and this is the Body of a Prebend- pl. 18. Mich. 
inthe Church ot Sarum, and the Biſhop of Sarum is Patron alſo of the 1 BR 
Church of D. Which is al ſo Preſentative, and this lies in the Dioceſs of the Herbert v. 
pithop of Winton ; AND after the Church of D. is annexed und united Munday, 
awtiily, by the Aſtent ot the Biſhops, Deans and Chapters of both Dio- S. P. and 
elies, ro the Prebend ol S. und atter the Bithop of Sarum collares J. S. to mo - ws 
the ſaid Prebend, which now by the Union conſiſts of both Churches, and fune Parſons 
iotals him in the Cathedial of the Church of Sarum ; and after the age, and Po- 
pretendary makes a Leaſe for Bears before the Statute of the 13 Eliz Pham ſaid, 
and not warrantable by the Statute ot the 32 H. 8. and this is confirm- aye "an 
ed by the Bithop, Dean and Chapter of Sarum, AND not by the Bithop a rent wy 
of \\ 1nton, PLL this is a good Confirmation; for by the Union the Queltion, 
pop of Winton hath annered it to the Prebend of S. and fo hach bur bar ie 
onted himſelf of his Power ot Confirmation gs Ordinary - For after ah — 
fie Umon, the JIrebendary ts inveſted in both Churches by his Jn- Cafes ſince 
ment without any otyer Prefentation, Adinflion, Inſtitutton, reſolved, 
or Inducttion, in the Church of O. or S. Paſrh. 10. Jac, B. K. wn ds. 
between Lezgh and Hellier ; refolued per Curiam, upon Evidence and hes” 
upon a Trial at Bar tor art of the Polſeſſions of the Church of all the other 
husband-Tarant tn the County ot Southampton, which was an⸗Juſtices 
icred to the JPrebend of Burbage in tie County of iBilts, this be-8'<<< 
ug a Prebend in the Cathedral Church of Sarum. 

2. A Parſon made a Leaſe tor Years, P. who was the Patron in the 
Rever/ion betore the Statute 13 Hlig. confirmed it, and aſter the Statute, viz. 
the 14 Flis. the Ordinary confirmed it, and 23 Eliz. he which had the Pa- 
irmaye for Life confirmed it. It was the Opinion of the Juſtices, that all 
tie Confirmarions by the Ordinary and Patrons were good ; tor the Sta- 
tute ſpeaks of Alienations by Incumbents, bur doth not make void Con- 
frmations made before the Statute. Cro. E. 18. pl. 5. Paſch. 25 Eliz. 
C. B. Higgins v. Grant. 555 1 1 

3. A Prebendary of Salisbury, Anno 4 E. 6. made a Leaſe to P. for gg Tears 2 Keb 280. 
ofthe Rectories, and of K. and J. in Com. Devon to commence after a Leaſe then pl. 50. Jay 
ming, which laſt Leaſe was confirmed by the Biſhop of Sarum and Dean and g 4 8 ; 

| * 3 1 f C. fays ie 

Chapter there and enjoyed accordingly. The Court held this a good was doubted 
Leate, though zot confiried by the Biſhop of Exceſter in whoſe Dioceſe theſe whether the | 
Reories were ; tor though they are not within the Dioceſe of Salisbury, Leaſe ce 
yet becaute by Grant of H. 2. and of the Bithop of Exceſter, they are an- rage 
rexed to the Canonry of Salisbury and made Parcel of the Prebend there, Chapter and 
therefore though they are inducted by the Biſhop of Exceſter, yet they Biſhop, who 
ae inſtituted by the Biſhop ot Salisbury, and take an Oath of Canonical 5 © atron of 
Obedience to him, and Lapſe &c. thall not incur to the Biſhop of Exe- e bog 
ter. Sid. 75. pl. 6. Paſch. 14 Car. 2 B. R. Gie v. Rider. Diioceſe, 


| | | | 3 | whereof D. 
is Ordinary, be good without Confirmation by D. but that afterwards it was ruled to be good. 


4. If there be a Compo/ition confirmed between a Parſon and his Pariſhi- But by the 
oner, by which the Parithioner is to pay 51. in lieu of his Tythes for Judgment 1 
Io Years, and atterwards ancther Compotition is made, whereby the Pa- Ea Rs 
nilioner agrees to pay 61. for the ſame 10 Years ; This ad is good with- that ſuch ſe⸗ 
out a Confirmation, becauſe it is an Eulargement of the former, and more cond Com. 

18 8 5 C | for poſition will 
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3 che for the Parſon's Advantage than the firſt was. Arg. Hard, 383. Mich 
of che Par. 16 Car. 2. in Cafe of Ingoldsby v. Wivell and Ullichorne, . 


ion; and therefore the Pariſh ioner not bound by it. See ibid. 387. 


LAT 


. 1 . 


(M) Confirmation by the Patron and Ordinary, 
33 Patron. 


Who ſhall be ſuficient to make it. 


BH, 1. F a Dean and Chapter are Patron, d Confirmation by the Preſi 
Dran ang. 1 dent or Commiſſary (who is a Oeputy) is not good withay 
pl. 6.cires the Confirmation of the Dean, becauſe the JIreſivent can do noting 
S. C that tO charge the Church. x: P. 4 84 b. Oavis 1. 48. b. [47. b. 
Preſident | | | ER | 
or U of Dean have Authority to hear and determine ſpiritual or other Cauſes, but not to ſeal 
a Confirmation for the Dean or the Chapter in the Name of the Dean and Chapter, ſo as to hind him 
and his Succeſſors. The Power of the Commiſſary is only to diſcuſs Cauſes and not to ſeal Deeds, ard 
tho' in this Caſe the Deed was ſealed by the Chapter as well as the Dean Commiſſary, it was held nor good 
to bind the Succeſſor. Br. Corporations, pl. 14. cites: S. C. but Brooke adds a Duare, If there Wa 
Cuſtom that the Commiſſary ſeal for the Dean. —-A Dean cannot make a Deputy to confirm Leal; : 
Per Noy. Palm. 461, — Lat, 35.8 P. accordingly. ——Ibid. 237. S. P. | | 


Cro. J. 458. 2. If @ Biſhop be Patron of a Prebendary, and he confirms a Leiſe 
pl. 5. emit”. MADE by the Prebend, this is not good without the Confirmation 
bar 8 B 5 Ok the Dean and Chapter; tor this ]Patronage is Part ot the Policl 
not appear, lions of the Bilhoprick, of which he cannot bind his Succeſs 
— 3 Bulſt. without the Dean and Chapter. Þ, & Tr. 15 Jac. B. N. between 
2090. S. C. Smith and Bowles this was 19 agreed. | 


which ſee at | | 
pl. 3. in the Notes there. —— Co. Litt. 300. b S. P. of an Advowſon, that if he be a Patron he cannot 
confirm alone, but the Dean and Chapter muſt confirm alſo for the Reaſon given in Roll. — dee pl 
3. and the Notes there. See (P) pl. 1,2. S. C. | | 


3 eig 29 3, Bur it ſeems that ſuch a Confirmation made by the Biſhop 
C. fays It ſhall bind the Biſhop himſelf During his Time, and all thoſe who 


was urged 


and agreed come under him; for the Confirmation ot the Dean and Chapter, 
by all that 1$ requiſite, that the Biſhop may not prejudice his Succeſſor, 
this Confir- aſch. & Trin. 15 Jac. Sth and Bowles it was a Queſtion. 


mation b | 

the Arch Biſhop Patron, without the Dean and Chapter is good, and ſhall bind the Succeſſor, and 
tor this was cited 33 H. 8. Brook's Caſes, Fol. 46. pl. 202. Pl C. 528. in Caſe cf Hare v. Brickley, 
and 19 Eliz. D. 359..——Cro. J. 458. pl. 5. S. C. but S. P. does not appear. - But Br. NC. 
fol. 46. pl. 202 is, viz. If a Biſbop be Patron, and the Parſon makes a Leaſe, or Grant by Deed, there 
the Biſhop Patron and the Ordinary, and the Dean and Chapter ought to Confirm, if the Gram or Leaſe 
Mall be ſure. Contra where a Layman is Patron in Fee, and he and the Ordinary Confirms, this ſuffices 
without the Dean and Chapter. For in the firſt Caſe the Biſhop Patron has Intereſt in the [nheritance to 
the Biſhoprick, bu# on the other Caſe he has only a Judicial Power, therefore it ſuffices that he who las 
the Power at the Time &c. confirm; for this is a Judicial Act, but in the other Caſe it þinds the 
Inheritance, which he has in Jure Ecclefiz, which he cannot do againft his Succeſſor without Con- 
firmation by the Dean and Chapter.-—— Br. Confirmation. pl. 1. cites 8. C. in totidem Verbis 
Br. Leaſes, pl. 64. cites S. C. and S. P. accordingly, and for the ſame Reaſons. Br. Charge, 
pl. 40. cites 11 H. 6.9. S. P. and cites 33 H. 8. accordingly. 

Ihe Caſe in Dyer is, viz. A Parſon of a Church made a Leaſe for 30 Years, the Biſhop of London 
being Patron and Ordinary confirmed it without the Dean and Chapter, the Incumbent died, the Biſbop col. 
lated another «who made a new Leaſe which is well confirmed; the Bijhop is tranſlated; the Reſolution of 
the Juſtices was certified to the Counſel, that the firſt Leaſe ſtood good and not the 2d. during both 
Lives of the Biſhop and Succeſſor Incumbent, who found the Church charged. D, 367. pl. 42. 
Paſch. 19 Eliz. Anon.——S. C. cited Le. 235, in pl. 317.8. P. admitted, as to binding the 
Biſhop during his own Time. Co, Litt. 300. b. NS | RE | 
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4. A. Biſhop ſeiſed of Land in Right of his Biſhoprick made Leaſe Ibid. Marg, 
for Years, Leſſee entered, and afterwards Leſſor by Indenture dedit, con- als it was 
1 V confrrmavit the Land to the Leſſee in Fee rendring to the Biſhop e *. 
ud hrs Succeſſors 10 J. Rent, with a Letter of Attorney to make Livery the Dean 
and delivered the Deed himſelf to the Leſſee, and Livery was made ac- and Chapter 
cordingly 3 and all this was confirmed by the Dean and Chapter in the 8 Fernes, 
Life of the Biſhop, the Dean being abſent in remotis, but the Prefident of 4 . 
% Dian was preſent whom the Dean had conſtituted by Parol only 92 
locum tenentem ſuum, & tradidit Claves ſuas una eum Aucthoritate cannot 


Vocis & Atlenſus Decani, and this was entered in the Regiſter accord. charge the 


ing to ancient Cuſtom. Afterwards the ſame Biſhop alſo granted and ; 2 con, 
xleaſed the ſame Rent to the Leſſee and his Heirs, and this alſo con- Quære in 


firmed as above, both Dean and Prelident being abſent, but the Subſti- Dyer re- 
ture or Deputy of the Preſident being only preſent ; and whether the ſo'ved. —- 
for might avoid theſe Alienatio ither of them 4 Dav. Rep. 
Succetlor might e nations or either of them was moved 47, b. inf. 
belore the J uſtices at Serjant's Inn by Command of the Ld. Chancellor. C. accord. 
D. 145. b. pl. 65. Paſch. 3 & 4. P. & M. Litchfield (Biſhop) v. ingly. _— 
Fiſher. yy | | | Palm. 462. 
| 3 cites Day. 
Rep. 47. that if Commiſſary confirms the Leaſe of the Biſhop it is good; whereupon Jones J. ſaid 
thit Davis's Reports are not Canonical; and Doderidge J. added that they were made for the Meri- 


cim of Ireland only, and faid that D. 145 it is a Quere. Ibid. 499. S. C. cited accordingly by 
Doderidge, —— Lat. 238. by Jones and Doderidge. S. P. 


5. A. Parſon of D. is Patron of the Church of F. as belonging to his 
Church, and preſents B. who by Conſent of A. and of the Ordinary grants 
Rent Charpe our of the Glebe ; this is not good to make the Rent 
Charge perpetual, without the Aſſeut of the Patron of A. no more than 
the Allent of the Biſhop who is Patron without the Dean and Chapter, 
or no more than the Aſſent of the Patron being Tenant in Tail or tor 
Lite, as Littleton ſays. Co. Litt. 300. b. | 


. _- . 4 PO 2 * . . 4144 _ 
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J) Who in Reſpect of his Eſtate. [may confirm a 
Qrant. Things Spiritual. 5 


JF Baron and Feme are Patrons in the Right of the Feme, if they P. 133. pl. 
confirm by Deed the Leaſe of the [arlon, this is not good a- |; gelen 


| | 4 the B 

tainſt the Feme and her Heirs, but only during Coverture; for the a Pane 

Derd of the Feme is void, Vide for this, D. 3. 4. Ma. 133. 1. and Ordins- 
; WE | = . ry confirmed 

the Leaſe, and that the Incumbent Leſſor was deprived for Marriage, and the Baron and his Wife 

having granted the next Avoidance before the Deprivatiou, the Grantce preſented his Clerk, who 

entred upon the Leflec to avoid the Leaſe, The Reporter ſays, Quære; becaufe it ſeems the Entry 

congeable. But nothing is ſaid as to binding the Feme and her Hears during the Coverture only. 


2. Tf Tenant in Tail of an Adowſon confirms a Leaſe mude by the (AL? | 
Parſon, This fhall not bind the Preſentee of the Iſſue after the '- re 

Death of the Confirmer, but he ſhall avoid it. My Reports 14. Col. Rep | 
it, Maund againſs French. N 8 3601. pl. 14. 
. 5 ff : ; | S. bd & 8 P. 5 
reed by Coke Ch. J. and Dede ridge. 2 Roll. Rep. 8 S. C. adjornatur.— Bridgm, 92 to 
leo. Mande v French. S. C. argued, and it was inſiſted among other Thiygs that the Confirmation was 
Werly defeated and ayoided by the Remitter.— And Pa'ch. 16 Jac. without any Argument 
by the Judges it was agreed for the Plaintift, and thereuron Judgment was given accordingly for 
the Plaintitt. — Le. 234. in pl. $19. Coke Arg. cites 31 E. 3. Grants. 61, That fuch Act of 
the Patron ſhall bind only according to the Eſtate of the Patron, as if Tenant in Tail confirm the 
lime it ſhall rot bind the Preſentee of the Iſſue. — Litr. S. 528. and Co. Litt. 300 b. S. P. But 
If the Patron is Tenant in Tail and diſcontinues the Eſtate Tail, the Leaſe ſhall ftar:d good during 


3. [So! 


e . . . . = 


the Diſcominuance ; or if the Eſtate be barred it ſhall ſtand good fer ever. 


—_— „„ 
Mas. 426. K 


r 
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3. [So] Ik the Chaplain of a Chanrery or free Chapel, which 13 a 47 + 
Donative, makes a Leaſe kor Bears betore the 32 H. 8. and the b.. 10 0 U 
tron ot the Chapel being ſeiſed of rhe Patropage in Tail confirms it: 17 
this ſhail not bind the Chaplain of the zune. D. 8 El, 27 MM; 
admitted. But there the Qlieſkion was, the Datronage came 10 

the King by the Statute of Chantertes, beſure any Gilt by the zue 


+ The and Donor and his Heirs ercepted + [ſavian the Leates and Ince. Ml . \ 4 
Word-inthe eftg of all other, except the Patrons and Oonors, and their alte. all“ 
not in the AND pet it was held the King ſhould avoid it ; but after it appeared, Wl 64; 


Original but that the Oonor had levied a Fine after the Confirmation, by which HR 
ſeem neceſſa- the Jfſue was barred to avoid it, and then the King might not g. 


ae ann 
a Ng 4. Jf the Incumbent of an Uſurper makes a Grant ann this ig con. g 


before In, firmed by the Uſurper and O dinary; and after itt a Quare impedt 40 
ſtallation or the true Patron recovers, and removes the Jucumbent. The Grant Parlo 
Induction, by this is defeated, becauſe here was never any {Iarfon and Patron el 


rations where ll Right. 9. Pen. 6. 33. 3 2 6 
another Abbot or Parſon is rightfully in Poſſeſſion, or if one enters and occupies in Time of Vacation 3E 


without avy Election or Preſcntation the Deed of ſuch is not good. Br. Non eſt factum, pl. 3. cite 
9 H. 6. 32. | | | | 


Cro. C. 582. F. Ik A. be ſeiſed of an Advowſon in Fee, Which 18 full of B, the ac, 
pl 7. H Incumbent, and after A. grants the next Avoidance ro C and after 
ford. « C. B. grants a Leaſe of the Reſtorp for Bears, and this is contirved by = 
and was in A. and the Ordinary before the Statute ot 13 Eliz. and after B. dies, 
Error of a uiid C. preſents E. who is Inſtituted and Inducted, and enters into 
Judgment, the Rectory, and after dies, and A. preſents F. who is Inſtituted and 
Tones and Juducted ; I. (hall hold this Church diſcharged of the Leaſe, be. 
Barkley J. CaUIE chis Leaſe Was totally avoided by the Entry of E. who Caine in 
in 6. K. (he by the Preſentation of C. Which was not lubzect ta the Confirma 
Chief J: ces tion ot A. the Patron in Fee; for C. by his Jattitution and Ju 
de abwn DUCTION was leued of the Fee in the Right af his Church, as full 
in Chancery) us any could be. Paſch. 16 Car. B. R. between Sr E 
gave Rule Plewden and Oldfield, udjudged, per totam Curiam, in a Writ of 
for Al. „ Error upon fiich Judgment in Banco, upon a fpectal Herdict for 
the Jud, Land, Parcel of the Rectory of alla in the County of Sonthan 
ment. Ang ton. Intratur in B. G. Mich. 15 Car. Rot, 86. and the Judy: 
this being ment affirmed accordingly, : — 
reported to . Hi | 8 
Bramſton Ch. J. of B R. and Littleton Ch. J. of C. B. and to Davenport Ch. B. and Crooke J. 
they all agreed to that Judgment. And afterwards on a Motion for a further Day to ſpeak in Arrclt 
of Judgment, the Court denied it, and the Judgment was affirmed. Jo. 454 pl. 1. Oldfeld 
v. Plowden S. P. Adjudged and Affirmed. -7 Rep. 8. a. Mich. 28 and 29 Eliz. in the Earl 
of Bedford's Caſe. S. P. obiter held accordingly, per Cur. Hob. =. pl. 15. Trin. 11 Jac. 
Spendlows v. Burket, S. P. held accordingly and cites 7 Rep. 8. Co. Litt. 46. a. S. P,—— | 
8. P. as to the Grant of an Annuity by the Incumbent. er Brown J. Mo. 67. in pl. 180. 


| Ibid, Marg. 6. A. a Parſon made a Leaſe for 40 Nears, which was confirmed by tht 

3 ens Treaſurer of York Cathedral, who was Patron as in Right of his Treaſures 
"IO N ſbip, and after the Patron and the Biſhop of Winton, who was Orainar), 
Patron confirmed the Leaſe in the Life of the Leſſor, and before the Confirmation the 
granted the Treaſurer granted the next Avoidance to another pro illa vice. 4. died, 


Wo Mo He that had the next Avoidance preſented B. who was admitted and in- 


and the _ 9udted, and then the ſaid Treaſurer, with Aſſent of the Biſt op of York, and 
Parſon made the Dean aud Chapter, aliened the Patronage in bee. © The Queſtion Was, 
a Leaſe tor Mhether the new Incumbent (hall avoid the Refidue of the Term © Quæſe, 
en . And note, the Alienation was after the Death of the Lelſor; Ide? 
confirmed by QUETC bene. D. 72. b. pl. 5. Mich. 6 E. 6. Anon. | 

the Patron fg ORs e | | | 3 
and Ordinary, and afterwards the Parſon dies, and B. preſents C. ke ſhall avoid this Leaſe —— 
The Patron of the Church of D. grants the next Aroidance to 5 2 $. and afterwards before the Statute 
13 Eliz. the Parſon, Patron and Ordinary, make a Leaſe for Years rendring Rent, and the Parſer mM 


aud by one of the Patrons, (there being 2 Patrons of this Church.) The; 


1 Eliz. B. R. Lancatter v. Lucas. 


—ͤ— - 2 — — | — — 
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10 7 $. preſents IA. R. who is admitted, inſtituted and inducted and dies, ſuch Leaſe was avoided in 
6. olwely, and therefore cannor ſtand againit the 2d Succeſſor. Per Cur. 5 Rep. 8 a. Mich. 
jp ind 20 Eliz, in the Court of Wards, in the Earl of Pedford's Caſe.— Co. Litt. 46. a. S. P. 


d becauſe the lat Incumbent, who had the whole Eſtate in him, avoided the Leaſe, it ſhall not re- 
vive again. | 


„ A. ſciſed of Advowſon in Fee, grants to B. and his Heirs, that Dal. 48. pl. 


ir whatever Time the Church becomes void, that B. and his Heirs 3 e 
hall amnate a Clerk to A. and his Heirs, and that A. and his Heirs, OE 
ſpall preſent him over to the Ordinary; it the Parſon makes Leaſe or Grant 
ef Rent-charge, this ought to be confirmed by both, but in Writ of 
zunuity Aid 18 only grantable of him that has the Preſentation, for 
this is in the Right. Mo. 49. pl. 147. Paſch. 5 Eliz. Anon. 5 


bis. 


g. Parſon makes a Leaſe tor Years, which is confirmed by the Ordinary - e er 
ur ad- 
journed for 


parlon dies; the Ordinary collates by Lapſe ; Adjudged that this was further Ar- 
well confirmed and that the Collatee all not avoid this Leaſe. D. gument. Le. 
2. b. Marg. pl. 5. ſays the Caſe was long and well argued. Trin. 233. pl. 316. 


215 Mich. 32 & 
| G : 33 Eliz. 
g Recuſant though diſabled to preſent yer ſhall be Patron to con- 


fm the Leale of the Incumbent. Per Jones J. Arg. Jo. 22. Hill. 18 
lac. C. B. | | 


— 


(O) Confirmation by the Patron and Ordinary. 


Il bat Ac 15 ſain ent. | 


F an Abbot makes a Deed by ſuch Words, Sciant præſentes Br. Fairs 


me Abbarem of ſuch a Place, ex aflenſu Conventus dediſſe, gr Pl. 45- cites 


fimiſifle. Tyts is good, though the Covent did not grant, but ce a 


Ment, 14. D. 6. 1). Brooke ſays 
that rhe 


Reafon ſeems to be that the Covent are dead Perſons in Law, and are not ſeiſed, nor ſhall they im- 
plead or be impleded, but the Abbot only. dee (K) pl. 3. S. P. and the Notes there. 


2. Tf the Patron and Ordinary give Licence [by Deed, as it Grart made 


| ſms ts be intended] to che Parſon, co grant an Annuity c. This © £47 


5 a luffictent Confirmation by them. 7. D. 4. 16. the Parlon % 
Nanting it accordinglv. . — — Lan Ordinary 


is good to 


Charge the Church, by which Rickhil awarded it good, and the Defendant to Anſwer over, 2 | 


rota bene. Br. Dean and Chapter. pl. 32. cites 7 H. 4. 15. — Co. Litt. 300. b. ſays it was held 
that a Licencee by Patron and Ordinary to the Parion by Need to grant a Rent Charge out of the Glebe 
good, and that ſuch Grant Mall bind the Succeflor, thourh there be no Confirmation ſubſequent: 
Parſon Leaſes for Years or Charges the Church, and the Patron and Ordinary confirm ir, this ſhall 
bind the Sugceſſor. Br. Leaſes. pl. 64. cites 33 H. 8 ———Bridgm. 94. Hill. 13 Jac. in the Caſe of 


Mande v. French, it is ſaid that the Aſſent of the Patron ought to be by Deed, otherwiſe it cannot 


de good. | 


z. * Lit. 144. Ik the Parſon grants a Rent with the Aſſent of the & 11 Oy 
Duron and Ordinary, this is a good Confirmation. Cy 


*ricted ; for there the Parſon is the principal Grantor, and the others have not any expreſs Intereſt _ 


in the Land charged. 


Hobart ſays that thought Littleton ſeems to be of Opinion that the Parſon has not the Right of 


Fee-ſimple, be expounds himſelf as to the bring ing a Writ of Right [See Lirr. S. 645. at the End] 
but otherwiſe the Ack of the Parton is it which charges or gives; and it ſuffices that the Patren or 


Ordinary do either licence or aſſent, Hob. . pl. 15. 
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Confirmation. 


— : | 4s 5 2 | * Too 
* tr. Fair, 4. Tf the Confirmation be made and delivered betoie the Gram ef the 
Es ae. Parſon, this is no good Confirmation, ticugh tie Grant be ater 


SINE made by tye arlon. 8 Þ. 6. 6. Vide Trin. 8 Jac. Scaccario. 


the ſecond | 
Delivery, becauſe it took no Effect by the firſt Delivery; As where oe grants a Rent. charge ons gt tt 
Marcr of G and bas nothing in it at the Time &c. and after he purchaſes the fame Manu, and then 
re- takes the Deed, and re- delivers it to the Grantee, this is good. 


Br. Fairs, pl. $5. So in this Caſe, if after the Grant the Confirmation be delivere 
— again, pet it is no good Confirmation, becauſe by the firſt Delivery 
the Note at It is d Deed, and this ſecond Oelivery will noc amount co an Atiey, 
pl. 4. ſupra, becauſe the Aſſent ought to be by Deed. Contra 8 P. 6. 6. b. becaule 
3 the firſt Delivery was void. | 8 
SAL) 6. Tfthe Patron accepts a Leaſe for Years from the Parſon, this js 


x, not any Confirmation by the Patron. Co. 5. Newcomien 15. a 
a. Cites It as 


Trin. 30 Eliz. in the Exchequer, Y;odgcs v. 22 —— Lane 38 Arg. cites 8 C. that the 
Acceptance of the Patron is gocd enough to make a Confirmation. (But it ſeems miſtaken.] 


* 5 Rep 15. ». But if the Patron after Acceptance grants it over, this fg a goon 
b. ed. Confirmation. Co. s. * Newcomen 15. i Yy Reports, 14 4a, 
comin, S C. Maund againſt French. 
& S P. re- | | | | 
ſolved. Co. Litt. 301. b. 302. a. S8. P. S8. P. by Coke and Doderidge. Rol 
Rep. 361. pl. 14. in S. C. | | | | 

Bur if the Patron after his raking ſuch Leaſe, takes the Profits to the Uſe of his Son being within 
Age, this is not any Confirmation of the Leaſe ; for though the Aſſent of the Patron be ſufficient, yer 
it ought to be by Deed, otherwiſe it cannot be good. bridgm. 94. in Cate of andre v. French, 
in a long Argument there, but non conſtat by whom. | 


8. A Dean ſeiſed in the Right of him and his Chapter wakes a Leaſe for 
Years, and the Chapter by themſelves confirm the ſaid Leaſe; This is not 
good; For their Deeds being ſever'd haie no Effect, becauſe they are 
all but one intire Body; But otherwiſe it is if after the Leaſe they bith 
confirm, becauſe this amounts to a new Leaſe. D. 40. b. Marg. pl. . 
Aud refers to 14 H. 6. 16. [b. 17. a. which is only a fimilar Point.] 

Cro. C. 38. 9. It a Parſon makes a Leaſe tor Years, and the Patron and Ordinary 
508 0 put their Hands and Seals to it, this is a good Leaſe to bind the Succellor, 

Berge, D. 40. b. Marg. pl. 1. cites it as adjudged 2 Jac. Baniſter's Caſe, 
wy © 8 though S. P. does not appear there exactly, and it ſeems, that (2 Jac. in D) ſhould 
be (2 Car.) a % 1 


(P) Confirmation by the Biſhop and Chapter. | 
In what Caſes it is requiſite. 


* See(M) 1. I a Prebendary or Parſon leaſes Parcel of his Prebend ot {at 
4 8. C, ſonage, and the Biſhop who is Patron confirms it, yet this (hall 
Notes here. not bind the Succeſſor Biſhop, without the Confirmation of tte 
Dean and Chapter, becauſe the Patronage is Parcel of the Poſt! 
ſions of the Bilhoprick. 9. & Cr. 15 Jac. B. K. between * 9" 
and Bowles agreed by the Counſel at the Bar. 33 Þ.8. Bro 
Leaſes Placito 64. O. 19 Eltz, 357. admitted. 1, 2 Ma. - . 


* 


mired, 379 


vw — 
_— #<. nods 


|  Confir 


itted. D. 5 Eliz. 221. 18. Com. 528. pleaded, So per 33 Þ, 8. 
Brot Confirmation 21. 30. pt ey 99 D 
2. But this ſhall bind rhe Biſhop, and all thoſe Prebendaries who come See (M) pl. 
under him. Paſch. * Trin. 15 Jac. B. N. between Smith and Bowles Ho the * 
clearly held by the better Opinion, becauſe the Confirmation of the Votes there. 

Dean is required only, for that the Poſſeſſions ſhall not be aliened in 
prejudice of the Succeſſor. D. 19 Eliz. 357. 

3. If a Prebendary leaſes for Bears, and the Dean and Chapter con- Of Common 
irm it without the Biſhop, this ſhall not bind the Succeſſor, becauſe > hr the 
the Biſhop is Patron and Ordinarp thereof, D. 36 Þ. 8. 61. Prof or an 


Quære. | | the Pre- 
COTE FVV | oh | bends, be- 

cauſe their Poſſeſſions are derived from him. 3 Rep 415. b. Mich. 40 & 41 Eliz cites 25 Aſſ. 8. 17 

E. z. 40. 10 E. 3. 10. 50 E. 3. 16 Per Coke, Cro. E. 79. pl. 40. Mich. 29 & 30 Eliz. 8. P. as 


to the Poſſeſſions, and cites 7 E 3. 5. 30 E. 3. 26. 


- . 0 . 7" wy > 


— 


(Q) Confirmation by the Biſhop, Dean, and Chapter, 
In what Caſes it is neceſſary. 


. IF an Appropriation be made to an Abbot, Patron of the Church, Br. Appro- 
| by the Aſſent of the King and Bithop, this ts ſuffictent, wich- nigra {oF 
: our the Confirmation of the Dean and Chapter, and this ſhall bind the that in AG 
hk Succefſor Biſhop ; for the Biſhop gives nothing by his Allent, nor ge of Dar- 
h hath any Right as Patron, but only as Ordinary. Contra 46 All. _ Pre- 
4 Brooke Oean and Chapter 18. | 3 | 
tion ofthe Advowſon was pleaded in the Time of H. 3. by Licence of the King, and of the Biſhop, and 
Dean and Chapter, and of the Pope, and he himſelf who appropriated was Patron, as he ought always 
to be upon Appropriation ; And Brooke ſays, that ſo it ſeems here that the Licence of the Biſhop is 


x not but for his own Time without the Dean atid Chapter, and that concordat 19 E. 3. Tir. Judg- 
: = ment, in Firzh; 124. | I. bo . 
1 . 


2. Tf a Parſon grants a Rent, the Confirmation of the Patron and 
Biſhop is ſufficient without the Dean and Chapter, and ſhall be noon. 
againſt the Succeſſor Biſhop, for he makes this Confirmation but 
as Ordinary, and the Bithop only is compleat Drdinary. Ergo. 
3. Treaſurer of a Cathedral Church brought Aſſiſe of his Poſſeſſion ſe- A Leaſe by 
vered from the Chapter; Releaſe of the Dean and 8 is no Plea; Treaſurer 
For it is his ſeveral Right, and that he cannot mate Leaſe but for his 1 
on Time without Confirmation of the Dean and Chapter. Br. Dean his Ae 
KC, pl. 15. cites 17 Aſſ. 29. | e ſor; Per 


i 5 : | Fenner f. 
faid to have beed ſo adjudged. Cro. E. 3 50. pl. 249. — Lev. 112. in a Nota, cites it as ſo ſaid by Fen- 
ner in Cro. E. 350. | „ oy | 


4 A Prebendary made a Leaſe for Years of Part of his Prebend, and Adjudg'd on 
this was confirmed by the Dean and Chapter. It ſeemed to divers, that 3 | 
this ſhould not bind the Succeſſor without the Aſſent of the Biſhop, be- that a Teaſe 
cauſe the Biſhop is Patron and Ordinary of every Prebend. But the Re- by a Preben- 
prot lays Quære; for the common Uſage is to the contrary. D. 61. e 


pl. 30. Paſch. 38 H. 8. Anon. excepted by 


ie Stat. 32 H. 8. but only Parſons and Vicars, and being not excepted, he is as Biſhops. And Popham 
fad, that in Dr. Dale's Caſe, for a Houſe near Paul's it was ſo adjudged, and that it had been fo 
vice adjudged in his Experience. Cro. E. 350. pl 24. Mich. 36 & 35 Eliz. B. R. M A v. 
1 | | | es | an, 


Mad p . * 1 | 8 1 


6 


9 5 77 3 N — 
380 Confirmation. 
ere 5 / * - . . | ” | | | ; i 5 
Man. S. (ci ed in a Nota, L-. 112. bur cites Co. Lit 300. b. (501. b] warrc Prebendary I 


takeu as Parſon or Vicar not to have all the Fer in hum. 


Sid. 158. pl. 5. A Leaſe by Chancellor of a Cathedral Church ſhall bind withay 
He BST Confirmation ; Per tor. Cur. tor he is a Prebendary and more: thr he hy 
olt, 8. | >a | | 8 . . . . "NS. 0 N 2 . a 48 
held accord- a Prebend, and beſides this a Digaity, and is ſe led in Fee in Rigut v4 
ingly. — his Church within the Words ot the Stat. 32 H. 8. and they Would ny 
Feb. 576. permit it to be found Specially, though delired by the Attorney (;ere. 
r tor they ſaid they would not have it made a Louot, Lev, 112 
| and per Cur, Mich. 15 Car. 2. B. R. Biſco, Letlor oi Scrode, v. Holt. 
this beirg 1 | | | | 7 | 
an Impropriation cannot be annexed as appendant to the Office of Chancellor, but only in Richi of 
His Prebendary, and therefore his Leaſe is good againit the Succetlor without Confirmation vt the 
Dean and Chapter. | | 5 | „ | 


— 


aa Grants of Dynati ves. 


. DE Grants made by Donatives onght to be confirmed hi 
8 — | the Patrons Bf them, or other wile they are not good againi 
Litr. S 530. their Succeſlors. D. 10 Eltz. 273. 
that at the 

Common Law the Charge of the Chaplain and Patron had been good. 


See (K) pl. 2. The Deanr y of Wells was ſurrendered and diſſolved, and this 
L _ Diſſolution confirmed by Parliament, and a new Dean erected by 

„Fol. 48: the Act, and the Nomination of the new Dean and his Succeſſors by 

A Letters Patent given to the King and his Succeſſors; And it is further 
| enacted, that they ſhall paſs their Poſſeſſions in the ſame Manner as the 
ancient Deans might; the new Dean may (*) grant hig Hoſſeſſions ag 
the old Dean might with the Aſſent of the Chapter, without the Con- 
ſirmation of the King, though he comes in by the Letters HDatents 
of the King, for the ſpecial Words of the Statute. D. 10 Eltz. 
273.37. 


(S) Nuo may confirm in reſpect of his Eſtate. 


per Mark- 1. NT ONE can confirm unleſs he hath a Right at the Time. 19 
ham, in the 1 I). "ye A e | 1 


Sa Caſe, Quod nemo negavit ; and therefore it ſeems that Confirmation made by the Son, 


without Warranty in the Time of the Father is not good againſt the Son, after the Death of the Fa- 
ther. Br. Confirmation, pl. 10. cites 8. C. e — | <6 


Hob. 45. 2. Ik Tenant in Tail of an Advowſon and his Son and Heir appa- 


pl. 48. Wi- rent join in a Grant of the next Avoidance, and after Tenant in Tail 
vel's Caſe. dies, his Son ſhall avoid it; for this can be no Confirmation b 


S. C. ad- 5 „ . ene. 
454; de. him, in as much as he had nothing in it at the Time of the C 
cane dle M. 12 Tac. B. between vel! and Scroope, Plaintiffs, and Eubaik 
Son had . and Topſon, Defendants, adjudged, 8 

| = 8 neither in Poſſeſſion nor Right, nor in actual Poſſibility at the Time of the 1 


8 —_ ny — 


= 4 - MLS 
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Herenpon a Writ of Error was brought, bur aſſigned only in a Diſcontinuance ; for the 
was given on a Demurrer. 
the Grant is void. 


i udgment 
Brownl. 165. Wivel v. the Biſhop of Cheſter, S. C. 1 5 0 that 


z. In Ale, where the Father granted a Rent- charge for Life, and the 
Gn confirmed it, and the Father died, and the Grantee brought Aſſiſe of 
the Rent, and the Iſſue was taken upon the Seijin of the Son, at the Time of 
the Confirmation made; and ſo it ſeems that he who confirms without War- 
ranty, where he had nothing at the Time of the Confirmation made, as the Son 
in te Lite of the Father &c. that in this Caſe the Confirmation ſhall 
| not bind the Son after the Death of the Father, bur he may ſay that he 
if had nothing at the Time of the Confirmation. Br Confirmation, pl. 14. 
e cites 14 All. 14. 38 . 

4. Where my Entry is lawful, there my Confirmation is good, Br. Con- S. C cited 
firmation, pl. 32. cites 11 H. J. 238. As : wy 
5. As it my Diſſeiſor grants a Rent-charge, and ] confirm it, this is ibid. * 5 
good. Ibid. ESL Tots JI | 5 Cur. 148. a. 
6. Aud it J inſeoff another upon Condition, and after the Condition is —— Co. 
broken, and I confirm his Eſtate, this is a good Confirmation. Ibid. 1 N 

But il che Confirmation had been made before the Condition had been Kelw. 103. : 
1 broken, Nihil operatur. Ibid. . pl * 
N | © at's 
gued; and ibid. 121. b. pl. 73. Caſus incerti Temporis —8. C cited Arg. 1 Rep. 146. b. 147. a. b. 


8. Non valet Confirmatio niſi ille, qui confirmat, fit in Poſſeſione Rei, 
vel Juris, unde fieri debet Confirmatio. Co, Litt. 295. bd. FRE 
9. If a Man grants a Rent-charge out of his Land to another for Term Co. Litt. 


3 of his Life, and after he confirms his Eſtate in the ſaid Rent, to have and 308. a. ſays 

y to hold to him iz Fee Tail ur in Fee Simple, this Confirmation is void as 5 * 

y to enlarge his Eſtate, becauſe he that confirmeth has not any Reverſion ava ax; 

yy in the Rent. Litt. 8. 548. Fu £2 between a 

le . | 2 Rent newly 

8 created and a Rent in Eſſe; but ſays it is to be obſerved that Littleton intends his Deed of Confirma- 
. WT tin not to contain any Clauſe of Diſtreſs; for otherwiſe as to the Confirmation the Deed is void, but 
3 the Clauſe of Diſtaeſs amounts to a new Grunt. 2585 = 1 


10. But if a Man be ſeiſed in Fee of a Rent Service or Rent-Charge, Co Lit. 
and he grants the Rent to another for Life, and the Tenant attorns, and 308. b. ſays 
atter he confirms the Eftate of the Grantee in Fee Tail, or in Fee Simple, NAM W 
this Confirmation is good, to as to enlarge his Eſtate according to the e. 

7 a 2 | 7. that Litile- 
Words ot the Confirmation, for that he which confirmed at the Time ton here 
of Confirmation had a Reverſion of the Rent. Litt. S. 549. puts an At- 

1 „„ | | rornment, 
becauſe it is requiſire ; but to the Confirmation of the Grantee of the Rent to enlarge his Eſtate there 
b none neceſſary, and therefore he puts none. | FN 8 


11. If Baron and Feine are Tenants in ſpecial Tail, Remainder to the Jo 393, 
Brrin and his Heirs, and the Baron levies a Fine with Proclamations, to 2 Ze 
the Uſe of J. S. and his Heirs, and dies, and the Wife enters; and F. C. Car. Dixie 5 
reciting the Gift in Tail, and that the Wife was ſeiſed in Tail by Force y. Beau-— 
thereot, confirins her Hate Habend' to her and the Heirs of the Body of her wont, the 
ate Husband and ſelf &c. the Confirmation is void, & nihil operatur. 3 
For if the Remainder had been in a Stranger, and the Wife enters, no- Parties, 
thing is left in the Conuſee but a Poſſibility which does not paſs by the Barkley] 
Confirmation, and though the Conuſee has the Remainder by the Fine, argued with | 
nothing can be extracted out of the Fee by the Confirmation; For the 3 18 | 
old Eſtate Tail is barr'd as to the Iſſues, and cannot deſcend, but the ported, and 
Feme is ſeiſed of the intire old Eftate, and no new Eſtate is created by Crooke e 
the Confirmation, bur only the old Eſtate confirined, and conſequently contra, and 
cannot deſcend ; nor can a Confirmation add a deſcendible Quality to by 3 

3 | Sx e Err 
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Caurt before him who is diſabled to take by Deſcent. Adjudged. 9 Co. 138. & 
2 % Paſch. 10 Jac. in the Court of Wards. Beaumont's Caſe. 
E. and the Ch. Juſtice, the Matter was compromiſed, and ſo their Argument ſpared ; but Jones 
eld againſt the Reſolution ; for AY that the Feme was Tenant in Tail, and her Iſſues barr's 
by Fine of the Baron, and that a deſcendible Quality cannot be given to the ſaid Eſtate Tail, yet the 
Perſon of the Feme war not diſ..bled by the Stat. 4 H. 7. and 32 H. $. but only her Eftate, and con. 
 ſeqnently ſhe, as well as a A 0 7 aK take a new Eſtate in Remainder, which ſhall be deſcendible 
to her Iſſues, and her Iſſues ſnhall make Title upon this Gift in Remainder, and as Iflue of the Donez 
in Remainder, and not by the ancient and firſt Eſtate Tail which was barr'd by the Fine, and hs 
thought this a plain Caſe ——Cro. C. 476. pl. 5. Baker v. Willis S. C according to Jo. y 


— 
—— 


1 „ — 4 = 
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(T) Confirmation by way of Enlargement. Who may 
Confirm in reſpect of his Eſtate. 
[In Temporal Matters. ] 


I. H that hath but a Right in Reverſion cannot enlarge the & 
_ ſtate of the Leſſee. 3 Þ. 4. 10. 

* 2. It the Diſſeiſee and a Stranger diſſeiſe the Heir ef the Diſſciſor, and 

the Diſſeiſce confirms the Eftate of his Companion, this thall not extinyuih 

his Right that was ſuſpended ; ſo as if the Herr of the 2% Ker re-en. 
ters, the Right of the Diſſeiſee is revived. Co. Litt. 298. b. 

3. Ho it is if the Grantee of a Rent-charge and an Eſtranger diſciſu 

the Tenant of the Land, and the Grantee confirms the Eftare of his On. 

| panion, the Tenant of the Land re- enters, the Rent is revived ; tor the 

Confirmation extended to the Rent ſuſpended ; otherwiſe it is of a Re 

* eaſe in both Cafes. Co. Litt. 298. b. 


— et. 


(U) To whom it may be. 
UIn Temporal or Spiritual Matters. ] 


But where 1. Confirmation to Leſſee for Life, and a Stranger, to have fot 


Leflor co- their Lives, is void; for there is no Pri vity. Contra 18 E. 
renn TN 0" i. 


For Years, | DD „„ 
| wy he and a Stranger ſhould have for Life; and there becauſe the Stranger could not take in Poſſeſ- 
ſion, the Juſtices made ſuch Conſtruction, that it ſhould enure as a Confirmation of the Leſſee's E- 
tate, and Remainder over to the Stranger for the Benefit of the Stranger. Palm. 31. cites it to hare 
deen reſolved 24 Eliz. at Hartford, | OO un ee 


2. If a Man leaſes to F. M for Term of Years, and the Leſſor confirns 
to the Leſſee aud his Feme for Term of Life, they have Franktenement by 
this. Br. Confirmation, pl. 26. cites 8 Aſſ. 20. per Wilby, 

3. And by 2 E. 3. if the Baron be Tenant by Elegit, and the Conu = 
confirms to him and his Feme for Term of Life, that they have Franktene- 
ment. Contra 40 E. 3. 23. and 18 Aſſ. 3. — 25 
4. One made a Leaſe to a Man for Term of bis Life, and took Femt, 
and the Leſſor granted and confirmed to the Baron and Fenie for their Liv; 
aud per Cur. this ſhall not extend to the Feme, becauſe ſhe had nothing 


- SS 8s ww 


| | Confir mation. TW | 38 3 


——— 


3 


n the Land at the Time of the Confirmation. Br. Confirmation, pl. 3. 
54 5 Chaplain enters into a Benefice where the King is intitled to preſent, Br. Quare 
d the King confirms his Eflate, this is a good Bar in Quare Impedit Impedit, 77 
brought by che King, if the Chaplain be in as Incumbent ; but contra if 40. cites & C. 
by be in 4s Intruder in the Life-time of the other Incumbent. Br. Confif- 
mation, pl. 6. cites ) H. 4. 30. | pe 

6. But per Skrene, if he enters as Spolior, [ Intruder) and after the Incum- 
lent uu po n you enters dies, and now the King confirms, this is good. 

inde, id. | I 

S An Alien born purchaſed Lands in Fee, and before Office found the Le. 47. pl. 
25 by Letters Patents, made him a Denizen, and confirmed his E. 427" 
e. The Queſtion was, Whether the Confirmation was good ? An- gerſon Ch. 
gerſon thought it good, but Rhodes e contra; æud Shuttle worth being J. thought 
iterwards asked the Queſtion by divers Barriſters, he ſaid his Opinion the Confir- 
vas, chat the Lands were not in the Queen before Office found, and mation good, 


har cheretore the Confirmation is good. Goldsb. 29. pl. 4. Mich, 28 th 
& 29 Eliz, Anon. 9 not deter- 
mined. —— 


4 Le. 82. pl. 175. 8. C. in totidem Verbis. 


8. A. leaſed to B. at Will, and afterwards leaſed to him for Tears, Re- 
nander to F. S. in Fee. This is good, though mo Livery be made; tor 
polleſſion countervails Livery. D. 269. b. 20. in Marg. cites 38 Eliz. 
C. B. Cooper v. Callambil. . 3000000 - 

9. Non N ee niſi ille, cui Confirmatio fit, ft in Poſſaſſone. 
ny It Diffuſer makes a Leaſe tor Years, and Diſſeiſee confirms the Eſ- 2 if the 
ate, this is good and effectual. Litt. S. 518. | eaſe be to 


| | commence at 
lichaelmas next the Confirmation is void, becauſe the Term nor has only an Intereſſe Termini, and no 
Elate in him whereupon a Confirmation may enure. Co. Litt, 296. b. | 


11. A. ſeiſed of Land grants and infeoffs B. of the Premiſſes by Deed : Keb 432. 
fled and delivered, but no Livery and Seifſjin. About a Year after A. pl. 68 Bu- 
grants and confirms the 8 to B. at which Time, and before, A. and nalſton v. 


| 3, lived together in the Houſe upon it. A. kept Houſe, and paid Pariſh 3338 


les. Cur. ſuch living together in the Houſe is ſufficient Entry Court held 
a to enable B. — _ Confirmation; F or the Law will ad- the Feoff. 
judge the Poſſeſſion in him that had the Right, Which Was B. unleſs it 23 ; 
had been proved that A. had derermined his Will after the Feoffment, 1 
and before the Confirmation. Sid. 385. pl. 16. Mich. 20 Car. 2. ſufficient, 
B. X. Lord Kinoul v. Whitchcott. „„ bl beck 
ether the Entry ſhall be intended, and need not be ſpecially proved, whereupon the Plaintiff was 
nonſuited. — | | | 2 


* 
__ 


2 5 . My Py e 
1— — EY 


(U. 2) At what Time it may be. 
[In Temporal or Spiritual Matters.] 


1. CYOnfirmation bore Date before the Date of the Deed of Grant, and 
S yet good, becauſe it was averr'd to be Primo deliberatum after the 
fiſt Deed ; Quod Nota. Br. Confirmation, pl. 25. cites 1 H. 6. 8. 


2. If 


— 


— 5 


304 - Confirmation. 


IfaParom 2. If a Parſon grants an Annuity, and reſigus, and the Patron , 1 
8 Ordinary confirms it, the Annuity is determined, and the Confirmai, 
Confirma. Comes too late. Br. Annuity, pl. 26. cices 21 If. J. 1. per Butler. * 
tion muſt HO | 
be in the Life, and during the I:cumbency of the Parſon, and fo in the Life of the Biſhop, or of:- 
other ſole Corporation, Co. Litr. 301. a. | or ofary 


— — 


Co. Litt. 3. If Tenant for Life leaſes to A. for Nears, and afterwards leaſes 11 
55 de P. ſame Lands % B for Nears, and he in Revefſion confirms the laſt 740 
little Varia- and afterwards confirms the firſt Teaſe, yet this Confirmation does nt 

tion, viz, make it effectual, becauſe B. the ſecond Leſſee had an Intereſt befyra 
Leſſee for by the Confirmation of him in the Reverſion; Per Dyer, Weſton, 2nd 


. Carus; but Brown ſeemed e contra. D. 67. in pl. 180. Trin. 6 Eli: 
or 30 | | | | * 
Years to A. and afterwards Leſſor and Leſſe? for Life joined in a Leaſe for 60 Years to B <vbich 1 
60 Tears Leſſor confirmed, and afterwards he confirmed the Leaſe for 30 Years, and then within 2 jo 
Years Leſſee for Life died. It was adjudged, that the Leaſe ro A. for 30 Years was determined þ 


the Death of Leſſee for Life, and that B. might enter; tor though B's Leaſe was later in Time yet 2 
was of more Force in Law ; becauſe the Leſſor, who had Power to confirm which he plcaſed, did con fon 
firm the ſecond Leaſe firſt. Cites it as in the Time of Q. Eiiz Uneli v. Lodge. | I 
Confirmation 4. If a Biſhop makes a Leaſe on the 2d of May, and the Dean and Chip. for 
4 a $4 ter confirms it on the Iſt of May, this Leaſe is good after the Liſhuy's fl 
— i; Death ; Per Catlin and Southcore. Bur Wray asked, How a Leaſe can (0 
Chapter may be confirmed before it is made? To which Catlin and Southeote aufbe- 

be before the ed, That the Aſſent before is a good Confirmation after. Oy, 33. Hill, | oy 
Leaſe as well 8 Eliz. Anon. „ | - 
as after, be. | 5 | | | 3 the 
cauſe the Dean and Chapter have no Intereſt in the Land, but only a Power to aſſent, and an Aſn mi 
paſſes no Intereſt any more than an Attornment; Per Man woud Ch. B. Lane 64 Trin. 7 Jac. in or aft 
Edw ard Dimmock's Cale, 5 Ds | | | n 
Ibid. 61. pfl. F. Aſſent of Dean and Chapter to a Leaſe in Reverjion made by the Bi. — 

| 8 §. C. in ſhop is good either before or after Attornment , but in Cate of a Tranſlation of 1 
otidem Ver- * | ay 7M Ed, gs | I 
bis — 4 the Biſhop to another Bithoprick Attornment after is void. 3 Le. 1. 

Le. 23 pl. pl. 40. Mich. 14 Eliz. Anon. 1 pra 

73. The . | | 1 the 
Biſhop of Rocheſter's Caſe, S. C. in totidem Verbis. 

6. Prebendary grants a Leaſe ; the Biſhop, who was Patron as well as B. 
Ordinary, grants the next Avoidance ot the Prebend to J. S. The Dean and by 
Chapter confirm the Grant. Then the Bithop and the Dean and Chapter th 

confirmed the Leaſe. This Confirmation is too late and not good againſt th 

a Succeſſor preſented by the Grantee of the next Avoidance. Hob. ). la 
pl. 15. Trin. 11 Jac. Spendlows v. Burke, ct 

J. There is a Diverſity between a Confirmation of an Eſtate and a Con- WW 
firmation of a Deed; tor if the Diſſeiſor makes a Charter of Feoffment t d ar 
with a Letter of Attorney, and before Livery the Diſſeiſee confirms the Fiat 
of A. or the Deed made to A. this is clearly void though Livery be made al 
Fe.” is cow (-; 3s a „ hi 
8. The like Law is of a Confirmation of a Deel of Grant of a Rever- d 
fron before Attornment. In the ſame Manner it is it a Biſhop at the Common 0 
Lau had granted Lands to the King in Fee by Deed, and the Dean and 
Chapter by their Deed confirm the Deed of the Biſhop, and after the Deed tl 
the Biſhop is inrolled, this is good albeit the Confirmation of the Dean 01 
and Chapter be not inrolled, tor the Aſſent upon the Matter is made to ö 
the Biſhop. Co. Litt. 301. a. 5 | b 
9. But if a Biſhop had made a Charter of Feoffment with a Letter of a 
Attorney, and the Dean and Chapter betore Livery confirm the Deed, a 
this is a good Confirmation and Livery made aiterwards is good, and 1 2 
it has been adjudged. Co. Litt. 301. a. [ 


(x) Wat 


9 


Confirmation. b 385 


0 What Conveyance [or Words.in a Conveyance ] ſhall 


enure to a Confirmation, 


- TF a Yan makes a Charter of Feoffment to a Man who ig ſeiſed S. P. accord- 
Jof the Freehold by thele Mords, Dedi conceſſi and confirmavi ys and not 
a. this (hall enure by May of Confirmation, 19 Þ, 6. 45. Need, 


; 3h | | tor. Cur. 
gr Confirmation, v1. 9. cites S. C Fitzh Confirmation, pl 2. cites S. C——$0 by the Words 


di S Conceſſi, this is a good Confirmation; Quære of the Word Dimiſ.. Br. Confirmation, pl. 20. : 
os Lict, Confirmation, 123 —— 80 of Dedi or Conceſſi, but Quere of the Word Dimiſi. 4 Con: 
&-marion, pl. 31. cites Lit. [S. 531.] This Word (Dimiſi) will amount to a Confirmation, Co. Lite. 
501. b. N g a — | 8 


2. Tf there be Leſſee for Years, the Reverſion for Life, the Rever- Ow. 66. 
foo in Fee, und he in the Reverſion in Fee makes a Charter of Feoff. 383 
went in Fee and Livery ro Lellee for Years, admitting this to be void + 2 : 
far the mean Eſtate for Lite, this ſhall entre by May of Confirmatt- «a, hes by 
01 to the Leſſee to enlarge his Eſtate. M. 40, 41 Eltz. B. N. be: the Feoff- 


4 or ment Nihil 
tween Knorsford and Eedes, per Curiam. \ Gren 


3. Jf there be Tenant in Tail, the Remainder in Fee, and Tenant Cro. I 427. 
in Tail grants a Rent in Fee to him in the Remainder, and after he in ay ulton 
the Remainder grants over reditum Prædictum; this ſhall be a Confir- $ C Ag 
mation of the Rent, lo that the Remainder ſhall be charged with it 8 Þ. ſeems 
after the Death of Tenant in Tail withont Jſſue. M. 15 Fac, B. admitted. 

B. between Dutton and Ingham, it was a Queſtion, for Houghton 3 
inclined that it ſhould not be a Confirmation, but Montague incli- 2.114 Ce 
ned the contra, and the others did not ſpeak to it upon their laſt Ar- s. C. agrees, 


WET and reſolved. 
niment that by the. 


granting the Rent over this was a Confirmation, and Montague ſaid, that it was a Confirmation during 
the Eſtate Tail, and ſhall enure as a new Grant afterwards. * 


4. A. ſeiſed of Land in Fee grants by Deed Rent out of this Land fo 
B. for Life, the Remainder of the ſaid Rent 20 C. for Life, and atterwards 
by another Deed releaſes to C. and his Heirs all the Right which he has in 
the Kent; and if it ſhall happen that the ſaid Rent thall be in Arrear, 
that it may be well and lawtul to C. and his Heirs to diſtrain for it in the 
laid Land. Reſolved that this is a good Remainder of a Rent newly 
created, and that C. has a Rent-charge in Fee; tor the ſame Rent in 
this Cate, in Conſtruction of Law, ſignifies the lie Rent. Adjudged 
and affirmed in Error. Jenk. 30. pl. 58. cites 26 Aſſ. pl. 38. 5 
5. H A. grants a Rent-charge out of his Land 7o B. for Life, and A. 
aterwards confirms the E/tate of the ſaid B. in the ſaid Rent 10 B. and 
tis Heirs ; B. has only an Eſtate for Lite. The Word of Confirmation 
doch not amount to the Word Grant. Proprietates Verborum ſunt obſer 
vande, Jenk. 30. pl. 58. cites 26 Aſſ. pl. 38. iS 3 
6. A Man made beoffment in Fee upon Condition to reinfeoff him in Tail, 
the Remainder over, and after re-entred claiming Nothing of the one Eftate 
or of the ot her, and the next Day the Feoffee made Feoffment to him, habend” 
bi & Heredibus de Corpore ſuo, the Remainder over as above, and it was 
held a good Gift and Remainder, and not a Confirmation; and yet he 
delivered the Deed to him without Livery, and a good Gift in Tail, and 
2 god Remainder. It ſcems that it was upon the Land, and then the Re- 
entry of the Feaſße remitted him, and by the Livery of the Deed upon the 
Land this hall enure us a Gift within the View, and then it amounts to 
4 Livery, Br. Confirmation, pl. 27. £50 40 All. 10. e 


2 J. Avowry _ 


2 * th * * — — RD. 


Confirmation. 


RR 


6ꝙq6 y ———_—_—_— 


EY . * . 0 f - | 5 r 
J. Avowry lecau e his Father was ſeiſed in Fee, and gave in vil 0 


and E. his Feme, rendring 22 Years 85. and afterwards 40 s. per Any and 
ſhewed Deed indented thereof, and ſhewed that the 22 Tears are paſt and 
conveyed the Tail to the Plaintiff by Deſcent, and for 4 1. for two Wears arg. 
ed upon the Plaintiff as upon his Tenant by the Manner. Norton fi 
You yourſelves confirmed the Eſtate to us, Habendum to us and out 
Heirs by the Deed which here is, Tenendum by 8s. after the 22 Ye; 
paſſed, and demanded judgment it for more Services may he aygy 
Skrene ſaid, At the Time of the Confirmation you had nothing in th. 
Land, and demanded Judgment and prayed Return, and after the Cour 


would not Record that the Plaintiff pleaded it by Way of Confirmation f 


but by Way of Grant to hold by leſs Rent; for the Deed willed Nove. 
Titis me, x # Avowant, conceſſiſſe & confirmaſſe omnia 'Terras & Tee. 
menta to the Plaintitt, Heredibus & Aſſignatis ſuis imperpetuum fed. 
dendo inde Annuatim mihi, & Hæredibus meis 8 8. for 42 Vears pro 
omnibus redditibus &c. and well to plead it by of Grant; tor Conpryy. 


tion of Eſt ate is not good but to him who is in Poſſeſſion. Br. Avowry, pl. 


1 48. cites 14 H. 4. 37, 38. 3 
Pl. C. 156 b. 8. If two Fointenants are ſeiſed of certain Land, the one cannot in- 
838 & ſeoff the other, for he cannot make Livery by Reaſon that the other ig 
Fear, ſeiſed; but ſuch Feoffment ſhall enure by Way of Confirmation. Br. Con- 
pl. 11. & firmarion, pl. 11. cites 22 H. 6. 42, 43. 


102. — | | EO 5 
S. C. cited Arg. 4. Mod. 150. S. P. and ſays it muſt be pleaded as a Confirmation and nor lite rally a 
the Decd is wordcd. | | LE 


9 If one Coparcenor infeoffs his Companion by Deed by Dedi & Untciſſ, 
this ſhall enure by Confirmation without Livery ; tor it counteryails 


remiſi & confirmavi, Per Littleton. Br. Confirmation, pl. 18. cites 10 


Dal. 37. pl. 5 o. A. Leaſes to B. for Years, and after A. by Deed indented Barzains 
e e and ſells the ſame Lands to B. and his Heirs, Without any Word ot give 
br grant expreſſed in the Deed ; Per omnes Juſt. nothing paſles by the 
Deed without Inrolment, and it is no Confirmation. Mo. 34. pl. 114, 

Trin. 4 Eliz. C. B. Anon, | „„ 

11. Tenant in Tail leaſes for Vears, and after Leſſor covenants and grants 
to Leſſee that he Hall have and hold the Land ro him and others during 
the Life of Leſſor. By the Opinion of 3 Juſtices, this is neither Surren- 
der nor Confirmation to enlarge his Eſtate, and is only a Covenant not- 

_ withſtanding the Word grant; but Welton L ſeem'd e contra, by rea- 
ſon of the Word Grant. D. 272. pl. 34. 


: . 88 . | . | 
And. 23. 12. A Grant and Demiſe of the Land to 'Tenant at Will to hold for 
pl. 46. $*c Life rendring the ancient Rent is a Confirmation; Per Cur. 3 Le 15. 
Bendl. 199. Pl. 35. Mich. 14 Eliz. Anon, © | 
pl. 237. CT, | | 
S. C. held accordingly. 
Grant made by the Leſſor to Leſſee at Will for Term of Lite was confirmed Hill. 14 Eliz. for a 


good Confirmation to inlarge the Eſtate without Livery ._—Oy. 1. S. C. adjudged. 


Agreed by 13. A. ſeiſed made a Leaſe for Years to F. S. the Defendant, and after- 


Juſtices, Wards, by his Deed, containing Dedi, Conceſſi & Confirmavi, gave it io 


that he may F. S. and bis Heirs, with a Letter of Attorney to make Livery. It was ob- 
rake ir the jected that this was not a Feoffment, but a Confirmation only, becauſe 


one Way of the Word Confirmavi ; bur Anderſon Ch. J. ſaid that the Leſſee may 


| ee take it either as a Feoffment or a Confirmation ; and the Court held it 4 


that the Feoſtment. Goldsb. 25. pl. 6. Trin. 28 Eliz. Lennard's Caſe. 
Law ſuſ- „ Sh 5 | WT: D 1 

pends and expects till he has declared his Pleaſure. Godb. 139. pl. 1%. Leonard v. Stephens, S. C. 
3 Le. 128. pl. 180. 8 C. adjudged. — . —— 


aſch. 10 Eliz. Cardinal 


D. 269. b. at the End of pl. 20. the Reporter ſays, the Opinion of a 


14 A. 


tl. ts. PRO "50 A... th. 


— j i | 
Confirmation. 387 


2 


1 FE 1 
14. A. by Indenture, in Conſideration of Love which he bare to his 
en, and for natural Affection unto him, bargained and ſold, gave grant- 
and confirmed certain Lands unto him and his Heirs. This Deed was 
;xrolled; the Queſtion was, Whether this Land ſhould paſs, and it was 
held it ſhould nor, unleſs Money had been paid, or ſtate were executed; 
for the Uſe ſpall not paſs ; bur becauſe the Son was then in Poſſeion, it was 
held ro enure by way of Confirmation. Cro. J. 12. pl. 1). Trin. 4 
1c. B. R. Osborne and Bradſhaw v. Churchman. | . | 
15. In ſome Caſe this Verb Deai or Conceſſi ſhall enure to the ſame In- If I only 
rent, as this Verb Confirmavi ; As if I be diſſeiſed of a Carve of Land, A Dedi 
aud J make ſuch a Deed Sciant præſentes Ec. or hy os conceſſi to the Diſ- and Con- 
ſeiſor the ſaid Carve &c. and [ deliver only the Deed to him, without ceſſi, that 
ny Livery of Seiſin of the Land, this is a good Confirmation, and as is as ſtrong 
frong in Law as if there had been in the Deed this Verb Confirmavi. obo ee 
Lite, S. 531. oy | | | | for it a- r 


3 5 mounts to 
Grant of the Right to the Perſon in Poſſeſſion; and if he has my Right, I can never after impeach 
bis Eſtate. Gilb. Treat. Ten. 7z. | 5 | | | . | 


16, Leaſe to A. for Years, and after by his Deed the Leſſor Voluit 
nod haberet & teneret terram pro termino Vitæ ſuz, this is adjudged 
by this Verb (vo/o) to be a good Confirmation tor Term of his Lite. 


Co, Litt. 301. b. : __ 
17, He ro whom ſuch a Deed, comprehending Dedi &c. is made, 4 Mod. 1 50. 


may plead it as a Grant, as a Releaſe, or as a Confirmation at his E- * N N 
lection. Co. Litt. 301. b. 5 


| 3 | | this ſhews 
that the Pleading muſt be as the Deed doth enure and operate, and not as the Words are in the Deed 
ER EN | | 


18. If the Diſſeiſee and the Heir of the Diſſeifor join in a Feoffment by Here the 


Deed, this is the Feoffment of the Heir, and the Confirmation of the Heir of the 


Diſſeiſee ; for the Lands always paſs from him that has the Eſtate in — ; 
him. Litt. S. 334. as abridg'd by Hawk. 395, 396. | Right of 


| | Poſſeſſion, 
nd the Diſſeiſee the Right of Propriety; for every one grants what he lawfully may. Gilb. Treat, 
Ten. 73. | . | 1 : 


(X. 2) What amounts to a Grant and to a Confirma- 
tion too at the ſame Time. 


. IN Aſſiſe it was ſaid if Tenant for Life grants a Rent-charge in Fee, S it the 
and dies, and he in Reverſion enters and confirms the Charge, Huber 


wich Clauſe of Diſtreſs, this is good, and the Reaſon ſeems to be be- 4, 3 


5 . a | with Clauſe 
cauſe of the Clauſe of Diſtreſs, which makes it to be as a new Rent ; for of Diſtreſs 


Clearly by the Tenant for Lite and Entry of him in Reverſion, the for 2 = {ag 

rt Charge is determined, which was granted by the Tenant for Lite. 22 

Br. Grants, pl. 67. cites 14 Aff. 14. Sys confens. 
x | 5 | tze ſame | 

Cront, cvirb Clauſe of Diſtreſs, it is good. Br. Charge, pl. 44. cites 8 C. And if there be Lord 

and Tenant, the Tenant holds by Fealty and 10 s Rent, and the Lord grants 2 s. of the Rent to a Stran- 

8 N Tenant confirms the ſame Grant with Clauſe of Diſtreſi, it is good. Br. Charge, pl. 44 


2. The 


* _— * 
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388 | Confirmation. 
Ard 23. 2 2. The Abbot and G ot York leaſed to F. F. certain Lands 2 


pl. 45 d. C. /; and atterwards by Deed indenied under their Covent Seal, recttiy 


adjudged 4 | a ; : 
2 oy ; that whereas J. S held of them certain Lands at Will, hey granted aud 


but that demiſed that Land to the ſaid J. S. 20 hold for Life, rendring the anci. 
it is no ent Rent; and by the ſame Indenture granted the Reverſion of the ſame 
Grant of Land to a Stranger for Life. It was holden by the Court clearly, that an 


way Eſtate for Life accrueth unto J. S. by way of Confirmation, and the 


ſo ir ſeems Remainder unto the Stranger, depending upon the Eſtate created by 
that the the Confirmation. 3 Le. 15. pl. 35. Mich. 14 Eliz. C. B. Anon. 
Rent re- | | 3 | OY 11 
mains to the Abbot during the Life of J. S. Quære.— Bendl. 199. pl. 237. 8. C. and that it is 3 
Grant of an Eſtate to J. S. for Life, but that it is no Grant of the Reverſion io the Stranger. | 


As it Parſm 3. A Deed of one and the ſame Thing by one and the ſame Perſon to on 
[* & Ordi- and the ſame Perſin, and at one and the ſame Time, ſhall enure to 2 ſever] 


nary] makes F | : | | 
s Luk tr Purpoſes, viz. to a Grant of the Intereſt to Leſſee, and to a Confirms. 


Years to he tion of the ſame Intereſt as Patron. 5 Rep. 15. a. cites Trin. 30 Eliz, 
Patron, and in the Exchequer. Hedges v. Newcomen. 
afterwards | | | 

the Patron grants over the ſame to ]. S. this Grant over by the Patron of the ſaid Leaſe imporrs in it. 

ſelf as well a Grant of the Term as a Confirmation of the ſame Term 5 Rep. 15 a. Cites Prig 30 

Eliz. in the Exchequer, Hodges v. Newcomen. —-S. C. cited by Coke Ch. J. and Doderidge Roll 

Rep. 361, . Litt. 301. b. 302. 2. S. FP. 5 | | | 


4. So if Tenant for Life grants a Rent-eharge to him in Reverſſon in 
Fee, and the Reverſioner by Deed grants it over to another, this is a good 
Grant and Confirmation alſo to make the Rent good tor ever. 5 Rep. 
15. a. in Caſe of Hodges & Newcomen cited there. | 
6 Rep. 14. b. F. B. Tenant for Lite of C. and he in the Remainder or Reverſon 


2%. ina Fee, having ſeveral Eſtates in the one and the ſame Land, join in a 
4 


Eliz. B. R. Leaſe for Years by Deed indented, this Demiſe ſhall work in this Sort, viz, 
Treports during the Life of C. it is the Leaſe of B. and Confirmation of him in 
Caſe ad- the Reverſion or Remainder, and aſter the Deceaſe of C. it is the Leaſe 
PESTS of him in the Reverſion or Remainder, and the Confirmation of B. For 
Jo. 305. ſeeing the Leſſors have ſeveral Eſtates, the Law ſhall conſtrue the Leaſeto 
1 move out of both their Eſtates reſpectively, and every one to let that which 

helawfully may let, and not to be the Leaſe only of Tenant tor Lite, 


and the Confirmatien of him in the Remainder or Reverſion. Co. Lit. 


45. a. . 5 : | 
6. If the Diſſeiſor grants a Rent to the Diſſeiſce, and he by his Deed 
grants it over, and after re-enters, one and the fame Words do amount 
both to a Grant and to a Confirmation in Judgment in Law of one and 
the ſame Thing, ze Res pereat. Co, Litt. 302. a, 3 
5 Rep. 15. a. 7 If a Diſſeiſor makes a Leaſe for Life, or a Gitt in Tail, the Remain- 
S,P. per ger to the Diſſeiſee in Fee, and the Diſſeiſce by his Deed grants over the 
Curiam. ; 2. r Kt 
Ne, Remainder, and the particular Tenant attorns, the Diſſeiſee thall not en- 
ter upon the Tenant for Lite or in Tail, tor then he ſhould avoid his 
own Grant, which amounts to a Grant of the Eſtate and a Confirmati- 
„ 9-0 Y ED 5 EF 
1 ihe 2 8. If IL leaſe to a Feme ſole for Life, whotakes Husband, and I confirm the 
had been to Eſtate of the Husband and Wife, Habend' for their tuo Lives, they 
| the Husband do not hold jointly, but he holds in her Right for her Life, yet it 
and Wife, ſhall enure to him tor his Life by way of Remainder if he ſurvives het. 
to hold to LJitt. S. 525. | „ 3553ö5³ẽꝑ | 
them two | | DE . 8 - 
and their Heirs, they had been Jointenants to the Fee fimple, ard the Husband ſciſed in her Rigit 
for her Life, becauſe they cannot take by Moieties during the Coverture, Co. Litr. 299. b. 
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g. But it the Leaſeto her had been for 7ears, then by ſuch Confirma- And ſo note 
ton they would have a ſoint-Eſtate in the Freehold of the Land, be- * Diverſity 
caule the Waite had no Franktenement betore &c, Litt. S. 526. r a 


| | | Life, and 
Leaſe for Years to a Feme Cvert; for her Eſtate of Freehold cannot be altered by the 3-04 chr 


mace o her Eusband and her, as the Term for Years may, whereof her Husband may make Diſpoſition 


ir his Pleaſure. Co. Litt 309. a. — In either Caſe of Leaſe for Years or Life to her, this amounts 


to a new Grant of the Term for the Life of the Husband ; for I cannot confirm the old Term, but 
erect a ne w one, ſince the Words import more than a Confirmation of the old Term; for in that the 
Huzband has nothing in his own Right, Gilb. Treat. Ten. 73. cites Litt. S. 525, 526. | | 


10. It a Man hath Common of Paſt ure in other Land, if he confirms the 
Fate of the Tenant of the Land, nothing ſhall paſs from him of his 
Common; but notwichſtanding this, the Common ſhall remain to him 
as it was before. Litt. 8 53). 5 

11. It a Jointenant confirms the Land to the other, this makes. no Alte- 
zation, lor he confirms the Eſtate in the ſame Manner as it is; But if it 
he ro have and to hold ſuch Lands to ſuch Fointenant only he has a ſole Eſ- 
te; for then he expreſiès a Dehgn of confirming the Poſſeſſion to him 
alone, fo that the Confirmation goes to the Polſeſſion itſelf by the explanatory 
Words in the H wendum, and not to the Manner of poſleſſing, and the 
Words of the Habendum make the Confirmation enure as a new Grant 
of fuch his Moiety. Gilb. Treat. Ten. 72. 


(Y) I what Caſes it ſhall be good. Þ >. 
2 


Confirmation of a void Thing. 


. IFa an be attainted of Treaſon, and the King reverſes it by F tzh Grant, 
his Letters Patents, this is void, becàuſe he cannot do it with- 1 ory 
out a legal Procceding; and atter the Parliament reciting the Patent, Ir te Ag 
ratifies, conhrins, and approves it, and that he ſhall be reſtored to his grants 
Land cc. this Act of Parliament is a ſufficient Reverſal of the“ N. he 


judgment, becauſe it recites the Patent, and ſo gives Lite to the Cd 7.5. 


this is a void 


batent which was void. 29 E. 3. 25. adzudged, Grant, and 

| ET, | „ | : | 2 be 
rexfirmed by Parliament, it is a good Grant. Brooke ſays Quod Mirum! for there was ſuch a Grant. 
br Confirmation, pl. 13. cites 38 H. 6. 34 37. = But per Priſot, where the King orants a Manor 


to held «with an Advowſon col ich is in groſs, the Grant is void as to the Advowſon, and there if this be con- 


tirm'd by Parliament the Confirmation does not make the Grant good, becauſe rhe Advouſon was not 


expreſſed in the Grant, but in the Habendum, and therefore a Confirmation of the Grant cannot make it 


good of that which is nor contained in the Grant. —— Brooke ſays, Qære it he had confirmed all 
that chicb is contained in the Patent, it ſeems all one; for Confirmation cannot make a void Thing good. 


2. If Tenant in Tail grants a Rent-charge and dies, and the Iſſue in Tail 
enters and pays the Rent, and aſter ratihes and confirms the ſame Rent, 
this is good, and the Grantee thall have Aſſiſe; Per Norton, Which 
Brooke ſays is not Law; For the Grant was void by the Death of the 
Tenant in Tail, and the Entry ot the Iſſue; and then the Confirmation 
of a void Rent is alſo void. Br. Grants, pl. 13. cites 26 Ati, 38. 

3. The Incumbent pleaded, that he entered by the Proviſion of the Pope, 
ond alter the King confirn'd his E ſtate in theFrevend ; Judgment. 1 he A 
ſad, that he entered by Spoliation | Intrafton} in the Time of anctherIucumbent © 
and ke tcnfirmed, and jo the Confirmation vid, in as much as he was in as 

| ; 5G | „ . Spolior, 
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Confirmation 


Spolior ¶ Intruder] and not as Incumbent, and ſo to Iſlue. Br. Quars 
Impedit, pl. 47. cites ) H. 4. 25. 37. 
Lit S. $41. 4. If a Man takes away my Villein in Groſs, and I confirm his Eu 5; 
542. S. P. the Villein, the Confirmation is void; For of the Perſon of a Man they, 
— IfI can be no Poſſeſſion without a Right; But IT may give him by the Worgy 
cn_ Dedi & Conceſſi to him that took him away, or to any other, notwith. 


another that ſtanding ſuch wrongtul Taking; Per Hobart Ch. J. Hob. 99. Trin. 


has him in » Jac, cites Litr. 


Poſſeſſion, _ 5 | ©) | 3 | 
this paſſes nothing ; becauſe this is an 17 Right, which cannot be deveſted out of me, and the 
meer Confirmation, where a Man has no Right, is really nothing; for that which is not, cannot be 
confirmed; but if there are the Words Dedi & Conceili it paſſes the Right. Gilb. Treat. Ten. 70 
75. Co. Litt. 306. b. 307. a. | | 


Thoug it 5, A Confirmation may make a widable or deſeaſible Eſtate good, but 


be a Rule, ; I | 
that Things it cannot ſtrengthen a void Eſtate. Co. Litt. 295. b. 


ipſo facto void cannot be made good by Acceptance, yet it is not without Exception; As Tenant in gal 
makes a Lag to commence in futuro, and dies before the Day, the Leſtor [Leflec] enters, Iſſue in Tail 
may have Treſpaſs againſt him, or he may by Acceptance make it good; Per Holt Ch. J. 12 Mod. 
361. Paſch. 12 W. 3. in Caſe of Pullen v. Purbeck. | 


6. Tenant in Tail makes a Leaſe to commence in futuro, and after ma}; 
a Feoſfment in Fee, and Leaſe commences, Feoffee may avoid it, or make 
it good by Acceptance; Per Holt Ch. J. 12 Mod. 361. in Cate ol 
Pullen v. Purbeck. 1 - 


* 
— 


(Z) Every Confirmation ought to eure upon a Thins in 


5 


In Quari 1. I F a Biſhop collates to a Prebend, and dies before Induction, and 
Impedit, the after the King before Induction confirms to him for his Lite, pet 


Incumbent 


pleaded Glla- this is not good, becauſe he hath not any Poſſeſſion upon which the 
zi" to the Confirmation may enure at the Time of the Confirmation. 11h. 


Probenly 4 J. Com. 528. b. [S. C. cited by Yanwood.) 


by *vhich he <vas inducted, and the King confirmed to bim for Term of his Life, and the King ſaid, that lt 
Was not inducted at the Time of the Confirmation, and ſo to Iſſue; and ſo note, that he had not Poſſeſſion 
before Induction, and Confirmation is not good without the Poſſeſſion ; Quod Nota. Br. Confirmation, pl. 
J. Cites 11 H. 4. 9. 8. C. —— Fitzh. Confirmation, pl. 16. cites S. C. & S. P. by Hanke and other 
Juſtices. 5 | 


2. Confirmation of Rent or Seigniory is not good but in reſpeR of 
former Eſtate or Deed, and therefore if the jr/# Deed be loft, or be be- 
fore Time of Memory, the Confirmation is not good ; Per Huls and Skrene, 
X non negatur. Br. Confirmation, pl. 24. cites 12 H. 4. 23, 
Br. Avowry, 3. It Lord and Tenant are, and the Tenant is diſſeiſed, and the Lord con- 
pl 48, cites firms the Eſtate of the Diſſeiſce to hold by leſs Services, this is not good; 
LN tor Confirmation is not good, unleſs he to whom the Confirmation is 
made has the Poſſeſſion or Seiſin ar the Time of the making of the Con- 
firmation, Br. Confirmation, pl. 8. cites 14 H. 4. 3. 5 
* 22 4. But contra of Releaſe or Grant; for thoſe are good in reſpelt of the 
N e, _— be is Tenant as to the Avawry, Br. Confirmation, pl. 
. Cites 14 H. 4.37. * „ br 
12 5. o where Tenant in Tail diſcontinues and dies, and the Donor releaſes, 
S. C. or grants to the Iſſue in Tail to hold quit, or by leſs Services, though he - 


a> a3 


. Wu 
— 


OO 


Confirmation. 
got Poſſeſſion at the Time of the making &c. Br. Confirmation, pl. 8. 
Ates 1 H. 4. 37. ; nn 
Fo Bur contra as to the Reverſion of the Land, and ſo Note a Diver/ity Br. Avowry. 


guten Re-leaſe of the Seigniory and of the Land, and between Grant and pl. * cites 
Re-leale, and Confirmation. Br. Confirmation, pl. 8. cites 1 H. 


F 3" Bu where there is Lord, Meſue, and Tenant; and the Lord cone 
firms the Eſtate of the Meſne to hold by leſs Services this is good; for he 
is Tenant in Poſſeſſion of Meſnalty, and there is no other Poſſeſſion; 
note the Diverſity. Br. Confirmation, pl. 8. cites 14 H. 4. 3. 
8. In Luare Impedit by the King, the Defendant pleaded Confirmation 
made to him by the King by theſe Words, Dedimus et Confirmavimus 
him then Tenant of the Land, and Advowſon Appendant to it &c. and 
mherefore well and not double; and ſo it ſeems that he who pleads 
Confirmation ought to plead it made to him then Tenant of the Land, for 
otherwiſe a Confirmation or a Releaſe cannot enure, Br. Confirma- 
tion, pl. 2. cites 9 H. 6. 22. „55 
9. It a Parſon grants an Annuity in Fee, and reſigus, and after the 
Patron and Ordinary confirm the Grant, the Confirmation is not good ; 
tr the Annuity was void before by the Reſignation which was before 
the Confirmation. Br. Confirmation, pl. 12. cites 21 H. J. 1. | ] 
10. A. uſurped upon the Patronage of one of the King's Churches divers Cro. in 123. 
ines, and bad ſeveral Clerks ſucceſſively Admitted, Inſtituted and In- Pl. 8. * 
ducted, and for many Tears reſpectively they were Incambents of this 4 The. 
Church; A. has not gained the Patronage by it; the King may grant King v. 
this Patronage to any one, for he is in Poſſeſſion, and the Patronage is Champion. 
in him. The King confirms this Patronage to this A. it is void, for A. - P. 1 
las nat any Patronage. If the King confirms to the Incumbent of A's. S g.. 
Preſentation his Incumbency is good, tor he is Incumbent de facto, judged ac- 
and the King cannot remove him without a nw Impedit by the cordingly, 
Statutes of 25 E. 3. and 13 R. 2. Judged and affirmed in Error. The 2 ms 
King can neither do Wrong, nor ſuffer Wrong. Jenk. 132. pl. 96. 5 3 
cites Cro. J. 123. Trin. 4 Jac, The King v. Matthew. . verſed, Fen- 
| | | | ner conſen- 
tiente, Sed Hæſitanter.- Yelv. 90. The King v. Matthew. S. C. and Judgment in C. B. re- 
ow . 3 but Fenner e contra. Brownl. 166. S. C. but ſeems to be only a Tranſ- 
on 0 el. | ES: | FELT | 


47 . 
—_ 
ꝶꝗ⁊ͤͤ—— 


11. If a Diſſeiſor make a Leaſe for Yeats to begin at Michaelmas, 
and the Diſſeiſee confirms his Eſtate, this is void becauſe he has bur 
latereſſe Termini and no Eſtate in him, whereupon a Confirmation may 
enure, Co, Litr. 296. b. e „„ | 
12. Tenant for Liſe of 20 Acres grants his Eſtate in one Acre to F. S. 
and he in Reverſion confirms the Eſtate of 'Tenant for Life to him and 
his Heirs in all the 20 Acres, this is a Confirmation but of 19 Acres, and 
though J. S. attorn, yer his Acre ſhan'r paſs by way of Grant of the 
Reverſion. Arg. Litt. R. 248. Paſch. 5 Car, C. B. | | 


—. 


(A. a) [In what Caſes] A Confirmation ſhall [or {ball] 
not enlarge an Eſtate. 7 

1 1 for Liſe grants a Rent to another ſor his Life, and the Br. Confir- 
Lefjor confirms it, this ſhall make the Rent good for the 1 ce. 


Li of the Grantee, though before by Limitation of Law it ought 3 & 
to have determines by the Oeath of the Lellee. 45 All. 13. By. Rove ; 
| | pl. 25. cire 


d, C. that a Man was ſeiſed of a Carve of Land, and leaſed 2 Parts thereof to a Feme for ey 0 
: | took 


392 
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* 


took Baron; the Baron granted 10s. Rent out of it to W. N. for Life; the Leſſor afterwarg; e 


firmed the ſaid Grant by Deed, and by a Clauſe therein granted further 10s. Rent of his oun * 
Part in his own Hands, The Baron and Feme nied, and the Granree brought Aſſiſe of 29, hen 


Dubitatur whether the Deed of Confirmation ſhall be taken as of a new Rent, or only of the fel 


Rent; Quære; For non adjudicatur. 


Lin. S 529. 2. So ik Leſlee for Life grants a Rent in Fee to another, and he in 


5 the Reverſion confirms it, this is a good indeteatible Kent in Fer. 


301. ſays that here a Diverſity is to be obſerved, where the Determination of the Rent is expreſſeg 


in the Deed, and when it is implied in Law; For u hen Texart for Life grants a Rent in Fe, this by 
Law is determined by his Death, and yet a Confirmation of the Grant by him in the Reverſion mike; 


that Grant good for ever, without Words of Enlargemer.t, or Clauſe of Diſtreſs, which woylc z. 


mount to a new Grant. But * if the Tenant for Lite had granted a Rent to another and his Heir, h 
expreſs Words, during the Life of the Grantor, and the Leſſor had confirmed that Grant; that Grant 
ſhould determine by the Death of Tenant for Life. Co. Litt. 301. a. == 

* 1 Rep. 147. b. S. P. Arg. cites Litt. and 26 Aff 38. and 45 Aſſ. 13. accordingly. 


8.P.ifhein z. [$0] If Leſſee for Life grants a Rent for Life or in Fee to ayy, 


Reverſion | i 3 M1 2 evertic | 1 
Bums 3: ther, and atter ſurrenders to him in the Kevertion, and after he con. 


in the Life firins it, this hath made the Rent indc:cafible. 26 All. per 
3 1 Welby. h 


Confirmation» pl. 15. cites S. C. Zr. Grants, pl. 7 3. cites S. C. 


Br. Grants. 4. Confirmation may enlarge Rent, As where a Man leaſes Land ren. 
73 cites S C ring Rent, and the Leſſor grants the Rent to a Stranger, and atier c. 


firms the Eftate of Grantee, and grants over by the ſame Deed, that if il. 
Rent be Arrear he may Diſtrain, and the Tenant for Term of Lije at, 
yet the Rent remains. Br. Confirmation, pl. 15. cites 26 Aff. 38. 
F. Contra it thould be / the Confirmation with Clauſe of Difireſs had 
aot been. Ibid. OO a e 
6. Leaſe for Life rendring Rent, the Leſſor granted the Rent over, and 
the Tenant attorned, and aſter the Grantor confirmed the Grant rv th: 
Grantee, aud that if the Rent be Arrear that the Grantce may diſtram, 
the Tenant for Life died, and yet the Rent remained ; tor it was inlarged 
by the Diſtreſs and Confirmation, quod nota. Br, Rents, pl. 14. cites 
26 Af. 38. Quintin's Caſe, „ 2 
J. It a Man ſeaſes for Life rendring Rent, and the Leſſer confirms 
to the Tenant in Fee or in Tail rendring the Rent, this inlarges the Eitate 
of the Rent, and yet at the Commencement the Rent was determina- 
ble upon the Death of the Leſſee, Br. Rents, pl. 14. cites 26 All. 48, 
Quintin's Caſe. 55 5 = 
8, If a Man leaſes his Land to F. S. ſor Term of Life rendring 2.5. 
per Annum, and after grants to another 25s. out of the Land which J. . 
holds of him for Term of Life, to the Grantee and his Heirs during the Lift 
f the Grantor, this thall be taken a Grant of a new Rent by him in 
Reverſion, and the Grantee ſhall have the Rent though F. F. die; Per 
Shard and Fiſher. Br. Rents, pl. 24. cites 34 Afl. 4. 
9. Tenant for Life grants a Rent to W. N. for Life, if he in Reverſen 
confirms the Grant, and the Tenant for Lite dies; yet the Rent hall 
remain during the Life of NV. N. by reaſon of the Confirmation, contra- 
ry if there was no Confirmarion. Br. Grant, pl. 80. cites 45 All. 13. 
10. When the E/ate of him to whom Confirmation is made is o an 
Expreſs Condition, there the Confirmation made to him <i!! Hot take aw 
the Condition. But if ſuch a Fenffee upon Condition makes a Feofm:nt 
over, ſo that his Eſtate is only ſubje&t to a Condition contained in an0- 
ther Conveyance, but no Condition is expreſſed or annexed by the Feoffort 
his Eftate, there the Confirmation of his Eſtate, which he had by ab- 
lute Words, ſhall extinguiſh the Condition which was annexed to the 
Eſtate of the firſt Feoltce, 1 Rep. 147. a. b. Arg. Hill. 35 Eliz. in Anue 
Mayow's Cate. | — —. Rs 
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it, If a Leaſe be made to A. for the Life of F. S. and this is afterwards 
ronfirmed to bum for his own Life 3 this is good to him now for his own 
Lile, becauſe that his own ite is greater; but if the Leaſe were made 
unto him = his own Life, and afterwards confirmed to him for the Life of 
ancthcr, this Confirmation is meerly void, by Crooke J. Bulſt. 136. 
Trin. 9 Jac. in Caſe of Bowles v. Poore. | 

12. If a Man es Land to F. F. jor Life, and after confirms his Eftate Gilb. Treat. 
to hold to him and his Heirs, this Confirmation as to his Heirs is void 105 am * 
lor his Heirs cannot have his Eſtate which was not but for Life. But if Kue figs 
he confirms his Eſtate by theſe Words, to have the ſame Land to him and that by the 
his Heirs, this Confirmation maketh a Fee ſimple; for the Words To Words To 


have and to hold &c. goech to the Land and not to the Eſtate. Litt. S. hate to him 

| | | and his Heirs 

OF | | there appears 
| 1 | to be a tar- 

ther Intent than merely to confirm the Eſtate, viz. to enlarge it to him and his Heirs; and taking the 

Grant ſtrongelt againſt the Grantor, it mult paſs away the Fee ſimple. —— Jenk. 30 pl. 58. the Word 
Conficnation does not amount to a Grant. | | 


13. It LI Land for Vers, by Force whereof Leſſee is in Poſſeiſion The Words 
&c. and alter | make a Decd to him &c. .Oucd dedi & conceſſi Ec. the K 
{ud Land to have for his Life, and I deliver him the Deed &c. preſent- 


| wks we f as ſtrong as 
Iv be hath an Eſtate in the Land tor his Lite, Litt. S. 532. the Word 
| Confirmavi. 
Lin. S 531. —— Gilb Treat. of Ten. 33. cites 8 C & S. P. becauſe it amounts to a Grant of the 


light ro the Perſon in Poſſeſſion; and it he has my Right I can never impeach him afterwards. 


14. And it 1 ſay in the Deed to have and to hold to him and to his Heirs 
of bis Body ingendred, he hath an Eſtate in Fee Tail. And if I ſay in the 
Þeed, To have and to hold to him and to his Heirs, he hath an Eſtate 
in Fee 11mple, for this {hall enure to him by Force of the Confirmation 
to enlarge his Eſtate. Litt. 533. . 5 

15. Ita Man be ſeiſed in bee of a Rent-ſervice, or Rent- charge, grants 
the Rent to another for Life, and the 'Tenanr Attorns, and after he con. 
nus the Eſtate of the Grantee in Fee Tarl, or in Fee Simple, this Con- 
fitmation is good as to enlarge his Eſtate according to the Words of the 
Confirmation, becauſe he who confirmed at the Time of che Confirma- 
tion had a Reverſion of the Reut. Litt. S. 549, ; | 

16. But where he grants a Rent-charge to another for Life, if he gy cancelling 
wills that the Grantee thould have an Eſtate in Tail, or Fee, the Deed of the Deed, 
Grant of the Rent-charge tor Lite muſt be ſurrendred or cancelled, and * 
then to wake a new Deed ot the like Rent- charge, to have and perceive only in . 
to the Grantee in Tail or in Fee. Litt. S. 550. 5 Grant, cea- 


| Ne, | ET 3 ſeth as well 
as by the Surrender; and the Reaſon why the Deed ſhould be ſurrendred or cancelled is, Jef the Gran- 


ant 
yvvs . 


17. Ita Man prants a Rent-charge iſſuing out of his Land to another Here the 


for Leriu of his Life, and alter he con/irms his Eſtate in the ſaid Rent, To Diverſity is 


have aud to hated to him in Fee Tail, or in Fee Simple, this Confirmation 9 be- 


is void as to enlarge his Eſtate, becauſe he that confirmerh hath not any Rent newly 
Reverlion in the Rent. Lite. S. 548. created and a 


Rent in Eſſe. 


But, note, Littleton intends his Deed of Confirmation not to contain any Clauſe of Diſtreſs ; for other- 
Vile, as to the Confirmation, the Deed is void, but the Clauſe of Diſtreſs amounts ro a new Grant, 


18. A. grants a Leaſe for 28 Years and a Half to B. and ſuffers a Re- 

covery, and reciting that he had granted a Leaſe to B. for 29 Years de- 

Clares, that the Recovery ſhould be to the Uſe of B. for 29 Tears, This 
5H Was | 


A 
pn IC 
— ů ů ů — OO GOT. .“ „ 


tor ud be donbly charged, in. with the old Grant for Life, or with the new Grant in Fee. Co. Litt. 
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294 Confirmation. 
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was held to be a Confirmation for the 28 Years and a Half, and th 
other halt Year an Addition only. Arg. Lice, R. 281. Trin. 5 Car 
Cites it as a Cale in the Court of Wards or Willoughby v. Barker. 


* * 


at . 2 2 ; A” 


ORR 


| (B. a) The Effect thereof as to altering the Quality of 
| the Eſtate. 


r. X Confirmation of the Eſtate of Tenant in Dower, to hold 5h by 
I for her Life, does not enlarge her Eſtate, and therefore caumy 
take away the deſcendible .Ouality to the Heir of having Action of Waſte 
againſt her after an Aſſignment made by her of her Eſtate; Per Cyr 
. Ancient 9 Rep. 142. a. Paſch. 10 Jac. cites 38 E. 3. 23. a, b. —— 
Wen en 2. The Lord by his Confirmation by Dea: Conceſſi & Confirmavi to th 


pl. 8. cites Tertenant in Poſſeſſion, to hold at Common Law, ſhall change the ancient |); 


S. C. meſne into Frank-fee ; Per Belknap clearly, Br. Confirmation, pl. 5. 
cites 49 E. 3. 7) 8 . | | 

* Litt. S. 3. And ſo ſee that che Lord by Confirmation may change his Seigai. 
536. ory, but he cannot change the Poſſeſſion of the Land, which appears, tic, 


Confirmation, in * Littleton, where the E/ace 7s upon Condition or th: 


ged with Rent &c. Confirmation cannot alter it, but Confirmation toa 


particular Eitate may enlarge it by Words ot Habendum &&. Ibid, 


Br. Waste, 4. If I eaſe Land to J. S. for Years, and that he jhall act be inth:ached 


pl. 41. cites 


SE bur Of Waſte during the Term, and atterwards I confirm his Kſtate for Term if 


cites it as by Life 3 yet it he does Maſte alter che Confirmation, during the Term, he 
Aſcham that ſhall not be charged in Waſte not withttandiug the Contirmation, Per 


he ſhall be Askham; bur Loddington denied it, and Babington agreed with Lod- 


hanged is 3. ans dense 
Waſte, - dingron. Hill. 5 H. 5. 9. a. pl. 20. 


now he is in of other Eſtate, and the greater Eſtate ſhall determine the le which is the Term, — 
Roll Rep. 183. cites 5 E. 3. 9. [according to the Opinions of Loddington and Babington] that he ſhall 
be charged in Waſte, but ſays nothing of Aſcham [as to which Brook teens miſprinted; his Opinion 


being e contra.J——S Rep. 76. a. b. 8. C. cited by Coke Ch. J. 


Br. Quare 5. Where the King granted Advowſon to three in Fee ad eſtelium, tha 
impedit, pl. they grant over to the Nuns of Sion of the Foundation of the King, and they 


: $ H. 6. . pleaded that they granted it to the Abbeſs of Sion aud her Succeſſors in Het, 


C. and did not ſay, if they were of the Foundation of the King or not, and 


therefore ill; tor this Word (Efeum) is a Condition by all the Jultices, 
Br. Confirmation, pl. 13. cites 38 H. 6. 34. 379, 1 


Br. Quare 6. By which he pleaded Confirmation of this Grant to three by Af if 


Impedit, pl. Parliament to prove it to be without Condition, and to his Intent the 
H 5 Confirmation tolls and takes away the Condition, and all the Juſtices 
3 1. 0.33, R POD | ; 
&.C were e contra; for the Confirmation perfects the Grant in ſuch Form as it 
15, ſo that if it be conditional it remains conditional, and the Eſtate is 
not changed by the Confirmation. Contra if the Parliament had made 4 

anew AF, Ibid. . N | „ 
7. If Leſſee for Years, without Impeachment of Waſte, accepts a Confir- 
mation of the Land to him for his Life, the Privilege is deſtroyed. 11 

Rep. 83. b. in Lewis Bowles's Caſe, cites 28 H. 8. D. 10. b. 


Poph. 50. 8. A. inſeoffed B. upon Condition. A. and B. by Deed granted a Rent- 
Kerle , charge to C. The Condition is broken, A re-enters. C. dittrained, and 
A. brought Replevin. Adjudg'd that the Confirmation was good, and 


Maſon, S. C. 


cordingly, Eſpecially as the Grant and Confirmation are both by one and the fame 
becauſe the Deed, ſo that the Rent never was ſubject to any Condition, and by , 


Grant of A. 
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te Juſtices the Rent remains good. 1 Rep. 146. b. Hill. 35 Eliz, ſhall enure 
wacow's Caſe. e | | 8 
fl —— 8. C. cited 10 Rep. 49, 4 ftr 8. C cited Lane 38. — 9 Rep, 140. 4. 142. 4. Cites 8. C 
Cro. C. 478. cites S. C. — Co. Litt. 301. a. S. P. | 
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9. If a Feoffee upon Condition makes a Feoff ment over, and the firſt Feof- S. P. ac- 
for conforms the Eftate of the laſt Feoffee, he thall hold the Land diſcharg- 3 ry 5 
ed of the Condition, becauſe his Feoffment was made abſolutely with- 9 
cut any Condition expreſſed in his Feoftment ; Per Gawdy. But Pop- that it makes 
ham denied this, as it appeareth by Littleton, Tit. Deſcents, becauſe the Eſtate 
he hath his Eſtate ſubject to the fame Condition, and in the ſame Mans 5% and 
rer as his Feoffor hath it, into whoſoever Hands it happen to come, . was 
ind there tore the Confirmation ſhall nor diſcharge the Condition, but is conditional 
only to bind the Right of him who made it, in the Poſſeſſion ot him to before. 9 
v hem it is made, but not upon Condition. Poph. 51. Paſch. 36 Eliz. -» third 15 
u the Cale ol Kettle v. Maton and Eſterby. 5 e 

10 lia Man /eaſes Land to the Husband and Wife, to have and to hold of Wards. 
the oze Aforety to he Hust and for his Life, and the other Moicty to the Wife 
r ber Life, and the Letlor confirms the Eftate of them both in the Land, 
have and to Huld to them and their Heirs ; By this Confirmation, as to 
tie Motery ot rhe Husband, it enureth only to the Husband and his 
Heirs, tor the VV ite had nothing in that Moiety; but as to the Moiety 
o the Nie, they are Fointenants, as hath been ſaid, for the Husband 
bach fuch an Eſtate in his Wite's Moiety in her Right as is capable of 
Conürmation. Co. Litt. 299. b. 5 | 
11. But it ſich a Leaſe tor Liſe be made to two Men by ſeveral Moie- 
tics, and the Leſſor confirms their Eſtates in Land, to have and to hold 
to them and to their Heirs, they are Tenants in Common of the Inheritance; 

{or regularly the Confirmation thall enure according to the Quality 
and Nature of the Eftate which it doth enlarge and encreaſe. Co. 
Litt, 299. b. . ; 

12. A Confirmation cannot add a deſcendible Quality to one that is diſ- 
abled to take by Deſcent z3 Per Cur. 9 Rep. 141. b. Paſch. 10 Jac, in the 
Court of Wards, in Beaumont's Caſe. LEED 5 

13, As if Lord and Tenant are of a Carve of Land, and the Tenant 
has Iſſue, and is a?taint of Felony, and the King pardons him, and after- 
wards the Lord confirms this Eſtate of the Tenant, and the Tenant dies. 
The Lord ſhall have the Land againſt his own Confirmation, becauſe 
the Confirmation cannot add to the Eſtate of the Tenant a Quality de- 
ſcendible to him who was diſabled to rake the Land by Deſcent ; Per 
Cer, 9 Rep. 141. b. Paſch. 10 Jac. in the Court of Wards, in Beau- 
mont's Caſe. _ 5 f „„ I Hy.” Te 

14. J. B. and his Wife being ſciſed in ſpecial Tail, Remainder to J. B. 
n Fee, he alone levied a Fine to E. 6. in Fee, which Eſtate came to the 
Earl of Huntington in Fee. B. having Iſſue died. His Wife entred. The 
Eirl ot Huntington confirmed the Eſtate in the Wife, Habendum to her 
ard the Heirs of the Body of her and her Husband ; And it was ruled, that 
the Confirmation wrought nothing, becauſe ſhe had as great an Eſtate | 
kelore; and alto, the Iſlues could not be made inheritable which were 
telore barr'd by their Father's Fine, and the Eſtate Tail as againſt them 

lawſully given to another; Per Hobart Ch. J. Hob. 257. in pl. 340. 
Irin. 15 Jac. cites 9 Rep. 140. Beaumont's Caſe. "THE | 


Rent. charge in Fee, and I confirm it, I Ihall for ever afterwards hold it 529. 
charged, becauſe I have aſſented to the Eſtate which has a Being from I Lit S. 
ſuch Difſeiſor Tenant for Lite, and therefore I cannot afterwards de- 529. 
roy it. Gilb. Treat. Ten. 3. = | 
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15. It my * Diſſeiſer, or my + Tenant for Life, charge the Land with a, Liit. S. | 
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| 229. Geo- 


ceived that his Remainder enters. The Point was, if J. N. the Purchaſor might 4. 


If a Man 


* 
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(C.a) Where a Confirmation to one ſhall enure to 
* another. 


1. IF Baron makgs a Gift in Tail of his Wife's Land, rendring Rent, and 

I atterwards they both grant the Reverſion by Fine, this bars the 

Feme of the whole; Bur it they had granted the Rent only by the 

Fine, then the Feme might enter after the Baron's Death; Per Cari]. 

as Brown and Walmſley vouch'd it. Mo. 9 1. pl. 224. Trin. 10 Eli, 

| Anon, | 55 

Le. 243 pl. 2. A. Tenant for Life, the Remainder to B. in Tail, join in a Leaſe ty 
„ for Life, the Remainder to F. D. for Life. A. dies. B. accepts th 
S. C. it ent of F. S. and dies. The Iſſue of B. accepts the Rent of F. S. and after 
was con- enters, and levies a Fine to F. NM. F. S. re-enters, and dies. F. O. asip 


the Accept- „; "IE: . 2 | TRY 3 OS 
ance of fe void this Leaſe in the Remainder, or it the Acceptance of the Re 


Rent of J. S. from A. made the Leaſe good to |. D. in the Remainder ? It was ad. 
the Leſſee judged, that the Eſtate in Remainder was good, and not to be ayvid,g 
for Life, by J. N. the Purchaſor. Cro. E. 252. PI. 22. Mich. 33 & 34 Eliz. BR. 


afhrms the 


Leaſe alſo Jeffrey v. Coytes. a 

in Remainder, cites Lit S. 521, ard ſays, that ſuch was the Opinion of Can dy and Fenner ], Ir 

3. If a Leaſe be made to two, and the Iſſue in Tuil accepts the Rent i 
one ot them, and ſaith he will accept him oaly for his Tenant, yet it is good 
tor both; Per Gawdy. Cro. E. 253. pl. 22. Mich. 33 & 34 Eliz. B. R. « 
in Cafe of Jettrey v. Coyre. | * . 
If a Man 4. If the Diſſeiſor infeoffs A. and B. and the Heirs of B. and the Diff. 0 
veleaſes. to ſee confirms the Efate of B. for his Life, this thall not only extend 10 / s 
_ his Companion, bur to his whole Fee-tiumple ; becauſe to many Purpe- 1 
Robe this ſes he had the whole Fee-ſimple in him, and the Confitmariou ſhall be Wl © 
enures io him taken moſt ftrong againſt him that made it. Co. Litt. 297. b. 0 
in the Re- | | | l 
mainder, becauſe he parts with his whole; and he that has but an Eſtate for Life, by the Fendal Con. Mi 
veyance cannot have the whole Fee, as is ſaid ; But if a Man confirms the Ettate for Lite it ts an Ap- 7 

probation and Aſſent to that Eſtate only, and therefore the Aſſent being no tarther than to rhe Eſtue 
for Life, it cannot be carried to ſtrengthen the Remainder ; but if he had confirmed the Remainder, iat y 
had confirmed the Eſtate for Life by Implication, becauſe the Remainder cannot be without the particular N 
Eſtate ro ſupport it, therefore the Confirmation of rhe Remainder muſt imply an Atlent to all Mes : 
neceſſary to ſupport it. Gilb. Treat. Ten /1. | 4 
2 * | . 5 WW 
| . | £ 


5. If the Diſſeiſor makes a Leaſe for Life to A. and B. and the Diſſeiſa 1 
confirms the Eſtate of A. B. ſhall rake Advantage thereof; for the Ef * 
tate of A. which was confirmed was joint with E. and in that Cafe the th 
Diſſeiſee ſhall not enter into the Land and deveſt rhe Moiety of B. cl 
Co. Litt. 297. a. b. 5 3 
8 it there be two Diſſeiſors, and the Diſſeiſee confirms the Hfat e 
Eſtate er of the one without more ſaying in the Deed, ſome ſay that he ſhall not T 
of the Dif. hold his Companion out, bur ſhall hold jointly with him, tor that no- b 


ſeiſors, he thing was confirmed but his Eſtate, which was joint &c. Lite. 8. 522. 


only bas the te og | | | | 

Eſtate as he formerly had it, which was jointly with the other Diſſeiſor; buy if he confirms the Eſtatt of 
one Diſſeiſor in the Lands to have and to hold the Lands, or his Right to bim and to his Heirs, then ſuch 
Diſſeiſor ſhall hold out his Companion; for ſuch Habendum exvlains the Marder of his Confirmation, h. F 
that he ſhould not hold the Eſtate meerly as it is, but in a Manner more beneficial for him, that 5 5 
that he ſhould hold the Poſſeſſion that he has per my & per tout to him only; for the Habendum e“ 

plains the Aſſent, viz Thar he ſhould hold the Poſſeſſion ſole, fo that the Poſſeſſion in the whole be. ( 
ing confirmed to him only, he has the total Right to ſuch Pofleſſion, ard therefore may hold our hs , 


Companion. Gilb, Treat. Ten. 71, 72. 
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- If 2a Diſſeiſor nate a Leaſe for Life, reſerving the Reverſion to 
kimlelt, and the Diſſerſee confirms the Eſtate of the Difſeiſor, by the Con- 
Frmation made to him in the Re verſion, all the Right ot him that con- 
ürms is gobe, as well as when he makes it to him in Remainder, and he 
cannot by his Entry avoid the Eſtate of the Leſſee for . Ol Sony a- 
viding the Eſtate of the Leſſor, which againſt his own Confirmation 
he cannot do; and it has been adjudged that if a Diſſeiſur make a Leaſe 
vr Life, and alter /evy a Fine ol the Reverſion, with Proclamations, and 
the 5 Years pals, ſo as the Diſſeiſee is tor the Reveriion barr'd, he ſhall 
not enter upon the Leſſee for Life. Co. Litt. 298.4, 


— 


w— 


— 
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Err 


D. a) Where a Confirmation of Part of the Eſtate 
ſhall be a good Confirmation of the Whole. 


i, Parſon made a Leaſe of his Rectory for 40 Fears. The Patron Winch. 95. 
and Ordinary confirined the fame for 20 Tears immediately enſuing Prin. 22 


tle Commencement of the Teri, and annexed the fame in a Schedule to the in T 

Indenture. Some held this goed, but more e contra. D. $52. b. pl. 4 cites S. G. 

Trin. 4 H. 8. | as agreed 
os that this 


Confirmation ſhall ſtretch for the whole Time. 


2. A Prebendary made a Leaſe for no Years, and the Biſhop Pa- Cro. E 447 
tron of the ſaid Prebendary, and the Dean and Chapter, by their ſeveral Pl. 12. Bel- 
luttruments under their common Seal (reciting the ſaid Leaſe) confirm- 5 e 

. . Rs | . : ; oord. S. C. 
od Dimiffionem pradittam in Forma preditia' fatiam for the Term of 51 Mich. 3) 
Years, Et non liltra. Adjudg'd that the Confirmation, as this Cale is, & 38 Eliz. 
extended to the whole Term, and the Words (tor 51 Years & non C. B. An- 


| 4 . Ps derſon and 
ultra) came too late, after ſuch Confirmation as aforeſaid ; and the De- the other 


mite being tor 90 Years, it is repupaant to confirm Dimiſſionem præ- Juſtices held 
dictam tor 51 Years, it being all one as if they had confirmed the De- ſtrongly 

ite and Term of 70 Years tor 51 Years, 5 Rep. 81. a. Paſch. 3) Eliz. * gs 
Cb. Foord's Cafe. > not good. 


7 _ TITS | but for 51 
Years onlv, for they might confirm for all or Part, and the Confirmation ſhall not be taken cM 


thn they have made it; but had they confirmed the Demiſe, and not ſhewn for what Time, it ſhould be 
tlc intire Term; But when they ſay for 51 Years & non ultra, that very well qualifies what goes be- 
fore, and it ſhall not be conſtrued larger; fed adjornatur. ——lTbid. 472. (bis) pl. 34. Paſch. 38 
Eli, C. B. Berford v. Ford, S. C. reſolved that the Confirmation goes to the whole Term, and can- 
ret be abridg'd by the following Words, and Judgment accordingly.—— And. 47. pl 119. cites S. C. 
& S. P. as adjudged accordingly by all the Juſtices. -Bendl. 238. pl. 265. S. C. Paſch. 16 Eliz. 
vhere it was adjudged that the Confirmarions were good for 51 Years at leaſt, and not void; becauſe 
the faid Biſhop and Dean and Chapter might ſo make their ſeveral Confirmations at their Will ſpe- 
cahy. A Prebendary of Sarum's Caſe. ——— And. 47. pl. 119. S. C. adjudged good Confirmations, 
and that they ma ſeverally confirm, and for Parcel of the ſaid Term.—— D. 338. b 339. a. pl. 43. 
Mich. 16 & 14 Eliz S. C adjudged good as to the 51 Years, but as to the Reſidue the Court doubt- 
ed, but Getfrey thonght ine Confirmation clearly void in toto. Het. 75 Hill. 3 Car. C. B. 
Tomlinſon's Caſe Hutton J. thought the Confirmation good only for the leſſer Number of Years, 
but Richardlon held e contra. | FRY | | | 


3. But if the Biſhop and Dean and Chapter, reciting the Leafe, had Same Diffe- 
Mprmed the Land to the Leſſee for 51 Tears, this had been good enough; n taken 


For then there would not be any ſuch Repugnancy in the Confirmation. 8 
5 Rep. 81. a. Paſch. 37 Eliz. in Foord's Cale. 1 Hutr, ; 


— / 


CB. in Tomlinſon's Caſe, and agreed by Crooke and all the Serjearits at the Bar, and Hutton ſaid it 
vs a geo Caſe to be conſidered and to be mov d again. . N | 4 


* 


* 90 
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4. Ho if a Leaſe be made of 20 Acres, they may confirm as to Part of ſeile 
the Land, viz. as tor one or more Acres. 5 Rep. 81. b Patch. 37 Eliꝛ fri 
in Foord's Caſe. Be — by :* 

5. $o they may confirm Part or all upon Condition. 5 Rep. 81. b. Paſch For 

3 Eliz. in Foord's Cafe.  _ 8 1 

Co. Lit. 6. And as to the Points above, Nota a Diver/ity between a naked Al. the 

297. a. S. P. ſent, without any Right ur Intereſt; For there the Tenant who is to per. nur 

| ſect a Grant by his Artorament cannot aflent tor a Time, nor Upon rior 

Condition, nor for Part of the Thing granted, bur ir ſhall enure to the 296 
Whole abſolutely, becauſe there is only a naked Aſſent, which canng: 

be qualified or apportioned ; Bur the Bithop, who is Patron, and the a 

Dean and Chapter have an Intereſt in the Prebend and every Part there. Lak 

of; for the Patron has Jus Conferendi, and a Releaſe ro the Patron of Foo 


an Annuity in the Time of Vacation is good. 5 Rep. 81. a. b. Paſch 
| 37 Eliz. in Foord's Caſe. „„ ENG 
An Eftate 7. Another Dizver/tty was taken between a Leaſe for Years and a Leaſe 
Fl | of Freeh-ld for Life; Gitt in Tail, or Feoffment in Fee. For if Prebendary makes 
1 cannot be ' eaſe tor Years, Confirmation may be of the Land (as before is ſaich 
1 confirmed f leſs Number of Y becauſe the Y : 
4 tor Part of for a leſs Number of Years, becauſe the Years are ſeveral, though the 
1 the Eſtate, Demiſe or Term is one. But if he makes Leaſe for Lite, or Gilt in 
7 for that Tail, or Feoffment in Fee, and Confirmation is made of the Land 85 
the Eſtate the Leflee, Donee or Feoſſee for an Hour, it is good tor ever; For F. ch 
3 duc ar le. ſtate of Franktenement or Inheritance is intire. 5 Rep. 81. b. Paich, 

veral as 37 Eliz. in Foord's Caſe. N Fn, 
1 Years be. | | . 

Ca. Litt. 297. à. 


Lirt S. 520. 8. And therefore if he who has Franktenement or Inheritance be dif , 
| 5 E ſeiſed, and confirms the Eftate to the Diſſeiſor for au Hour, it is good tor h 
« (bie ol by. "ever. 5 Rep. 81. b. Paich. 37 Eliz in Foord's Cate. m 
4 | Betford v. | | 1 15 ; | 

7 | | Ford. S. C. & S. P. | F 


8 P. but 9. If Diſſeiſor makes Leaſe for Years of 20 Acres, the Diſſeiſce may d 
then it mult 60 firm all or any Part of the Land to the Leſſee, for all or ſome of the 


| 3 er Tears, and that upon or without Condition; tor though the Term or De- N 
he muſt not Miſe be one, and therefore it the Term or Demiſe be confirm'd for an — 


confirm the Hour, it is good for ever, yet the Vears and Acres are ſeveral, and 
Leaſe, or therefore the Confirmation may extend to Part of them; Pari ratione 


1 it my Tenant for Lite makes a Leaſe for Years, I may confirm the 
Leſſee; Land for fewer Years. 5 Rep. 81. b. 82. a. Paſch. 37 Eliz. in Foord's 
for then the Cale. | | 1 5 | 3 | 8 | 
Addition TEES | 3 „ „ | 
for Parcel of the Term ſhould be repugnam when the Whole was confirmed before, but the Con- 
Ermation muſt be of the Land for Part of the Term; ſo the Confirmution may be of Parr of the Lind, as 
il ir be of 40 Acres, he may confirm 20 &c. So if Tenant for Life mike a L:aſe for 109 Years, the > 
Leſſor may confirm either for Part of the Term, or for Part of the Land. Co. Litt. 297. a. 

If he confirm the Term of the Leſſee of the Diſſeiſor for ſome Part of the Years, he cannot defeat 
it during the whole Term, becauſe the Term is confirmed ; and the laſt Words being derogatory 
from his own Grant muſt be rejected; but it he confirms the Land to the Termor for Part of the Term ant 
no longer, this is good becauſe the Party that had Right did not rora:ly aſſ:nt by expreſs Words, as he 
did in the 2 former Caſes; for if he did, no derogatory Clauſes from ſuch Aſſent could be admitted; 
but his Aſſent was originally but partial, and not to the whole Eſtate, and therefore it cannot, con- 


erary to the expreſs Words, be carried any farther. Gilb. Treat. Ten. 70. 
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10. So if Tenant in Tail makes a Leaſe for 40 Years and dies, the Tie 

in Tail may confirm all the Term or Part &c. for fewer Tears. And che 

ſame Law of a Feme after the Coverture. 5 Rep. $2. a. Palch. 37 Eliz. 
in Foord's Caſe. 1 „ 3 

11 When the Efate is divided, as if an Eſtate be for Lise, Remainder 

over, the Confirmation may be to either of them, So it Leſſece 72 

| | | elior 
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eilor tor 20 Years makes a Leaſe tos 10 Years, the Diſſeiſee may con- 
{rm it ro either of them, and not to the other. Per Walmſley, Cro. 


L. 472. (bis) pl. 34. Paſch. 38 Eliz. C. B. in Caſe of Betford v. 


Ford. . Fa 5 
12. If the Diſſeiſor make a Gift in Tail, and the Diſſeiſee confirms S. P. % f 4 
the Eſtate of the Donee for the Life of the Donee, this Confirmation e- Leaſe for 


nures to the whole Eſtate Tail; For a Confirmation can make no Frac- B 1 ny 
ſſeiſe 


tion of any Eſtate to extend but to Part of the Eſtate only. Co Litt: confirms 
296. b. 2 N | the Land 
| "IH 1 g | | | | ro the 
cfſze or Donee for an Hour, this will confirm their whole Eftate, but ſhall not enure to the Re- ho 


ider or Reverſion, becauſe he confirws the Land to the Leſſee or Donee only, and the Eftate for 
Jie or in Tail, and the Remainder or Reverſion are ſeveral diſtint Eſtates. 5 Rep. 81. b. in 
Fgurd's Caſe —Litt. S. 3520. | | 5 e 


13. It a Diſſeiſee makes a Confirmation to the Diſſeiſor in Tail, or 

ir any particular Eſtate, this is a good Confirmation for ever; for the 

Diſtelſee had a Fee Simple, and the Confirmation cannot make a 

Frifion of his Eſtate ſo as to extend 7o Part of it only. Co. Litt. 

200. b. | 1 

16 If the Parſon makes a Leaſe for 100 Years, the Patron and Ordi- 

nary may confirm 50 of the Tears, for they have an Intereſt and may 

charge in Time of Vacation. Co. Litr. 297. a. 5 

is. It the Diſſeiſor makes a Gift in Tail, the Remainder to the right 

Hirs of Tenant in Tail, it the Diſfeiſce confirm the Eflate in Tail it ſhan't 

extend to the Fee Simple. Co. Litt. 29n.a . 

16 $0 if the Ditleifor had made a Gift in Tail, the Remainder for 

Lite, the Remainder to the right Heirs of Tenant in Tail, this extends on- 

ly to the Fftate Tail and not to che Remainder tor Lite, nor to the Re- 

mainder in Fee. Co. Litt. 297. a. . oh ot 
17. If a Man confirms the Diſſeiſor's Eftate for an Hour, this paſſes the Litt S. 519. 
Fee even Without the Words Heirs, becauſe the Diſſeiſor has the Fee; 52. 

and when that Eſtate is aſſented to, the Diſſeiſee can never afterwards 

deltroy it. Gilb. Treat. Ten. 70. 


* ——_— " 1 


E. a) Where a Privity is requiſite in a Confirmation. 


1. F\Onfirmation of Eſtate is not good but to him who is in Poſſeſſion, 
Br. Avowry. pl. 48. cites 14 H. 4. 37. 38. 35 | 

2. Where a Confirmation ſhall enlarge an Eftate, there Privity is re- Co. Lit, 

quired, as well as in the Caſe of the Releaſe. Co. Litr. 296. $07: & 


where it abridges Services, Privity is Requiſite Regularly. Co, Litt. 305. b. 


3. If there are Lord Meſne and Tenant, the Lord cannot confirm the But where 
Fftate of Tenant to hold of him by leſs Services, becauſe there is no Privity 2 6 
berween them, and a Confirmation cannot make ſuch an Alteration of 4 Tau 
Tenures, Co. Litt. 305. b. and Id. con- 
| Fs | | | ms the 
Eſtate of the Meſne to hold by leſs Services, this is good; for he is in Poſſeſſion of the Meſnalty, and 
there is no other Poſſeſſion. Br. Confirmation. pl. 8. cites 14 H. 4. 37. | | 


*% If Tenant in Tail makes a Feoffment in Fee to the Uſe of himſelf in 

Fee, and aiter /eaſes it for Years rendring Rent and dies, rhe Iſſue being 

remitted by the Deſcent oi the Reverſion betore Entry, the rs tor 
Y | ; Years 
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400 Confirmation. 


Years is alſo changed into a Tenancy at Sufferance, becauſe there jy 
not any Privity berween this Hſtate and the Leaſe, and theretore ng . 
ceptance of the Rent can confirm it. See 2 Roll. Remitrer, (K) pl 
8. and the Notes there. | 


_ _—_ . w dt 2 - * * 4b 


"ae 


em 


(F. a) In what Caſes it ſhall alter the Tenia 6 


Services. 


1. FFI leaſe Land for Life, and after confirm the Eſtate to the Juan 
in Fee, or in Tail, rendring the ſame Rent, now the Eſtate in the 
Rent is enlarged, becauſe the Eſtate in the Land is enlarged to the 
Tenant. Per Thorp. J. Br. Grants. pl. 73. cites 26 Aff. 38. 

(2.) The Lord may diminiſh and abridge his Servicey by Conſirmaticn 
made to his Tenant, but he can not increaſe a Rent or Service, or reſerde 
new by Confirmation. Br. Confirmation. pl. 1. cites 9. H. 6. 9, per 
Babbington and Paſton. | 

3. And by them, it a Man holds 10 Acres of his Lord by 12 d. cf 
one Acre by 1 d. by ſeveral Tenures, and he confirms the Hſtate of the Te. 
nant in both to hold by 4 d. this cannot make one and the ſame Joint entire 

| Tenure which was two Tenures before, and it ſhall enute it thall be by 
Gitt of 2 d. out of the 10 Acres, and 2 d. our of the one Acre, out of 
which only iſſued 1 d. before, therefore Quere inde; and Quere jt ir 
cannot enure to have 1 d. out of the one Acre and 3d. or the whole 3d. 
out of the other 10 Acres. Ibid, _ $ OS 
The Ld. by 4. If the Lord confirms the Eſtate which the Tenant has in the Tenc. 
confirming ments, yet the Seigniory remains 1ntire to the Lord as it was belore, 
the Eſtate B 4 1 
e noe. belt. % $33» 
als his „„ 2 5 „„ TE 
Right to the Seigniory, becauſe the Confirmation or Aſſent to that Eſtate cannot be inter- 
preted to paſs that other diſtin# Right, which is in him, ſince the Aſſent to one Eſtate is no Reaſon tg 
conclude that he has parted with the Other; but it he had releaſed all his Right, he had extinpniſhed 
his Seigniory, becauſe by ſuch remitting his Right, he could not have demanded any thing, Gilb, 
Treat. Ten. 74. | | Ef Thy | | 


Co. Lit. F. By Confirmation of the Tenants Eſtate, a Rent Charge iſſuing ot 


305. a. ſays of the Land or Common of Paſture in other Land remain as be tore. Litr, 
that ſome do | | | 


infer from S. 536. 537. 


theſe 2 | 5 | + oY 
Sections and the next following, that a Man cannot abridge a Rent-charge or Common of Paſture by 
a Confirmation, as he may do a Rent Service in reſpect of the Privity between the Lord and Tenam, 
fo as (they ſay) a Tenure may be abridged by a Confirmation, but not a Rent-charge or Common, 


9 Rep. 142. 6. If Tenant holds of the Lord ly Featty, and 20 6. Rent, and the 


a S. P. in Tord by Deed confirms the Eſtate of the Tenant 70 hold by 12 d. or 1d. 


—_— &c. the Tenant is hereby diſcharged of all other Services. Lit. 


S. 538. | 


5 E 15 8. 539. J. The Lord upon a Confirmation to the Tenant cannot reſerve nem 


8 L Services, as a Hawk inſtead of Rent, or Rent in lieu of a Hawk, & 
305. a. S.P. Sic de ſimilibus. 9 Rep. 142. a. b. Paſch. 10 Jac. in the Court ot 
accordingly, Wards, per Cur. in Beaumonr's Cafe. es 

that he can- | SING De” $A ARE | 2 

not reſerve new Services upon the Confirmation, ſo long as the former Eſtate in the Tenancy con- 
tinues. The Lord may abridge the Services of his Tenant by his Confirmation, but he cannot ch. 


lage them or create new Services; for when he has confirmed the Eſtate by leſſer Services, be 1.15 


granted to the Tenant the Services that are over and above what was ſpecifed in the Cane 
| | | | ecaulc 


l 
| 


—— 33 2 


Conqueſt. 401. 


— 


c M , ö — 
becauſe confirming the Eſtate to hold by leſſer Services is, by Implication, a Grant or Releaſe of Rent; for 
ke could not hold by leſſer Services, unleſo the reſt were releaſed; bur if he confirms to hold by great- 


1 Of 7 Services, this 7 ul 3 this doth not amount to a new Grant from the Lord. Gilb. 
Treat,” Ten. 74 Cites Liltt. 8. 538. 539. 540. | | 5 


For more of Confirmation in General, See Baron and F eme, 
Eſtopple, Exchange, Taple, (D) and other Proper Titles. 


Conqueſt. 


i — 
— 0 


(A) The Effect thereof. 


U anchiſes are extinguiſhed immediately on the Conqueſt, but not 
the Laws of the $6.09 without Proclamation ; And ſo William 
the Conqueror extinguiſhed all Franchiſes in England but of Churches, 
which the Pope would not permit him to take, tor which Reaſon they 
tzad as before the Conqueſt. Arg. Mo. 670. pl. 918. Mich. 43 & 44 E- 


. 


2. It was agreed, that according to Calvin's Caſe, ) Rep. 17. up- Ia the Caſe 
en the Conqueſt of an In/:del Conntry, all the old Laws are abrogated ex 3 er 
k | 3 k 8 ntry their 
liſtanti, and the King impoſes what Laws he pleaſes ; and in Cale of the Laus b 
Conqueſt of a Chriſtian Country, he may change them at Pleaſure, and ap- Conguelt 
point ſuch as he thinks fit; though Coke quotes no Authority for it, do not 2 
yet it was agreed, that this might be conſonant to Reafon, Show. Parl. _— 4 
Cafes 31. in Caſe of Howel v. Dutton. 8 ave againſt. 
= | | | | the Laws of 
God, and in ſuch Caſe, where the Laws are rejected or filent, the conquered Country hall be . 


vern d according to the Rule of natural Equity; held per Cur. 2 Salk, 412. pl. 1. Trin. 5 W. & 
M. in B. K. Blankard v. Gandy. ons DO Fs | 


3. Where the King of England conquers a Country, it is of a diffe- 
tent Contideration from a new and uniuhabired Country being found our 
by Engliſh Subjects; For in the firſt Caſe the Conqueror, by ſaving the 
Lives of the People conquered, gains a Right and Property in ſuch People, 
and conſequently may impoſe upon them what Laws he pleaſes. 
2 Wms's Rep. 75. cites it as ſaid by the Maſter of the Rolls, 9 Auguſt, 
1722, to have been ſo determined by the Lords of the Privy Council, 
upon Appeal trom the toreign Plantations „ 

4+ But till ſuch Laws given by the conquering Prince, the Laws and 
Cuttoms of the conguered Country ſhall hold Place, unleſs where theſe are 
wtrary to our Religion, or enadi any Thing that is Malum in ſe, or are 
hlent; for in all ſuch Caſes the Laws of the conquering Country ſhall 
prevail, Ibid. 5 To 25 


For more of Conqueſt in General, See other proper Titles. 


* K = Conſent. 
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But though 3. The Conſent of the Heir makes good a void Deviſe, Chan. Caſs, 


| But whether 4. Conſent of Remainder-man for Life, though but Verbal, is bind. 
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Conſent. 


P . 


(A) The Force thereof. 


1. JN all Cafes when any Thing executory is created by Deed, it may 
1 by Conſent of all Perſons that were Parties to the Creation of i; 
by their Deed, be defeated and annull'd, and therefore it was ſaid, thy 
| Warranties, Recognizances, Rents, Charges, Annuities, Covenants, Ty. 
ſes for Tears, Uſes at Common Law &c. may, by a Defeaſance made with 
the mutual Conſent of all that were Parties to che Creation of them by 
Deed, be annulled, diſcharged, and defeated. 1 Rep. 113. Hill, 23 
Eliz. in Albany's Caſe, 
2. A Conſent Ex poſt facto is not of any Signification ; for it cannot 
be had for Things which cannot be otherwiſe ; Per Vaughan Ch, 
Mod. 312. Paſch. 22 Car. 2. in Canc. in Cate of Fry v. Porter. 


) 


ic binds bim- 209. Trin. 23 Car. 2, Ld. Cornbury V. Middleton. 


not bind, or puta Bargain on anotber. Arg. Ibid. 


ep = ing, and decreed ro confirm Building Leaſes accordingly, 2 Chan, 
on ſuch Con- Caſes 28. Paſch. 32 Car. 2. Sidney v. the Earl of Leicetter, 


ſent ſhould _ | | 
be decreed to confirm, Lord Chancellor would adviſe. Ibid. 


But Raym. F. Conſent to a Trial of a Title to Land in another County than hire 
Ia. Lord the Land lies will not help, it being an Error, though ſuch Conſent be 


lare v. 


| Linch, S. C. of Record; agreed per Cur. 2 Show. 98. pl. 97. Paſch. 32 Car. 2. B. 


reſolved R. Ld. Clare v. Reach. 


dy all, chat the Trial was well had. 


6. A Burgeſs of a Corporation conſenting to be turned cut from his Bur- 
geſs's Place, and the Common Council of the Corporation removing him 
accordingly does not amount to a Reſignation, and a peremptory Man- 
damus was granted to reſtore him. Holt's Rep. 450. Hill. 8 Anne 
B. R. The — v. Mayor of Glouceſter. VV 


For more of Conſent in General, See Authority, Conditions, Io 
ers, Trial, (S. a. 2) and other Proper Titles; And fee MAXINS, 
beginning with the Word CONSENSUS. 


Conſe» 


a 2, © 


Conſequential Loſſes or Damages. 


— 


(% Actions. In what Caſes Actions lie for conſe- 
15 quential Loſſes or Damages. 


1. JF I have a Pond, I cannot fo let it out that it ſhall drown my Neig h- H w_ may 
bour's Land. Arg. Het. 119. cites 6 E. 4. 6. 8 


* SY a make a Dam 
on his own Ground; but if by making it the Water overflows his Neighbour's Ground, an Action 


on the Caſe lies againſt him; Per Curiam, 8 Mod. 275. Trin. 10 Geo. 1, in Caſe of Reynolds v. 
Clerk. Wet 


2. If a Stranger drives my Cattle upon your Land, whereby they are diſ- In this Caſe 
train'd by you, I thall recover againſt the Stranger tor this Diſtreſs by the Stranger 


you; Per Baron Altham. Arg. Lane 6). cites 9 E. 4. 4. * | 


. | | 8 not I that 
am the Owner ; So if I am carried by Force into the Land of B. I am not the Treſpaſſor, but he that 


carried me; Per Roll J. Sti 65. Mich. 16 Car. B. R. Smith v. Stone. 


3. Action lies for calling one Baſtard whoſe Grandfather had Lands Cro. J. 324. 
in Tail, though the Plaintiff was goungeſt Son of the Father; yet being 3 Fo 
offered a Sum of Money by a Purchaſor to join in the Sale, and at- — . 
terwards the Purchaſor refufing to give him any Thing by reaſon of the S. C. 
thoſe Words. It was held, though he has no preſent Title, yet it ap- cited per 
pears he is, by a Poſſibility, inheritable ro thoſe Lands, and being of- Cur. 
tered Money tor that Poſſibility to join in the Aſſurance, but it being 
afterwards retuſed to be given him by reaſon of thoſe Words, is a pre- 
ſent Damage, and he may receive Prejudice thereby in futuro in Caſe he 
were to claim any Land by Deſcent. Affirmed in Error. Cro. J. 213. pl. 

6. Mich. 6 Jac. B. R. Vaughan v. Ellis. 1 8 ns ne 

4. Aömith pricks the Horſe of a Servant being on his Journey to pay S. P. per 
Money tor his Maſter to ſave the Penalty of a Bond, both the Maſter 2 * J. 
and Servant may have their ſeveral Actions on the Caſe for the ſeveral 124. in T6... 
Wrongs they have thereby ſuſtained ; Per Coke Ch. J. 2 Buls. 334 
Hill. 12 Jac. in Caſe of Everard v. Hopkins. 5 

5. Where one is Party to a Fraud, all which follows by reaſon of that 
Fraud, ſhall be ſaid as done by him. Arg. Cro. J. 469. Hill. 15 Jac. 

B. R. in Cafe of Southern v. How. . 5 
6. Action lies for threatning Workmen to maim and proſecute them, 
whereby the Matter loſt the telling of his Goods, the Men not daring 
to go on with their Work. Cro. J. 567. pl. 4. Paſch. 18 Jac. B. R. 
Garret v. Taylor. 8 . | 

7. A. contracts with B. to make an Eſtate of Bl. Acre at Mich. to B. If 
C. enters into Bl. Acre, A. may have an Action on the Caſe againſt C. 
lor the ſpecial Damage wh.ch may happen to him by reaſon that he is 
aſabled to perform Eis Contract, by reaſon of C's. Entry, and he ſhall 
declare Contra Pacem, but not Vi & Armis. Per Doderidge J. Godb, 
pl. 492. Irin, 21 Jac B R. 0 
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404 Conſcquential Loſſes or Damages. 


8. A. breaks the Feace of B. by which Catt.e get into C's. Ground 0 

ſhall have Cale agalnſt A. but not Trefpaſs, Per Roll. Stv. Phy 

Mich. 24 Car. B. K. in the Cafe of Sir A. A, Cowper v. St. John. 

Raym. 467. 9. Though a Man docs a lawtul Thing, ver it any Damage gg 
465. Trin. thereby betal another, he ſhall anſwer if he could have avoided it; 


W bs . 0 . — y © ; and 
36 Our. : p. this holds iz 4 Civil Caſes. As uf a Man lops a Tree and the Bough 
in totidem fall upon another Ipſo invito, yer an Action lies. So if a Man Sh 4 


Verbis. Butts and hurt another unawares. So if I have Land through which 1 

River runs to your Mill, and I lop the Sallows growing on the Riyer 

ſide which accidentally //cp the Water ſo as your Mil is hindred, 8 if 

I am building my own Houſe, and a Piece of Timber falls on my Neih. 

beur's Houſe and breaks part oi ic. So if a Man Atiaulcs me, ind |; 

up my Staff to defend my ſeif and firike ancther in litting it up; but 't; 

otherwiſe in Criminal Caſes, tor there Actus non {acit reum niſi mens fi 

rea. Per Raymond J. Arg. Raym. 422. 423. Hill. 33 and 34 Car, 
. 


TY 8. C. & S. P. 10. If A. beats my Horſe by which he runs on B. A. is the Treſpaſſor 
per tot and not I. 2 Salk, 638. per Cur. Paſch. 7 W. z. B. R. in Cale of 


Cur. Ld. 


Raym. Rep. Gibbon v. Pepper. 

4 " 

59, 39. . . . . | . | 
12 Mod. 11. He, that makes a Fire in his Field muſt ſce that ir does no harm, 
3 & and anſwer the Damage if it does; but it a ſudden Storm had riſcy 


i. 3 which he could nor ſtop it was Matter of Evidence, and he ſhould ha 
judges 40 4 . 7 ; . C 
cordingly. — thewed it. 1 Salk, 13. pl. 4 Mich. 9 W. 3. B. R. Turbervil, . 
Carth. 3&5: Stamp. 8 5 5 ; 

S. C. adjudp- 


cd. Ld, Ray m. Rep. 364. S. C. adjudged by 3 Juſtices contra Turton. 


12. A. cont racted with B. to bring Timber in A's. Cart and deliver 
it in B's. Yard, *twas brought in a cold Day; B. retuted to come aud 
unload it, whereby the Horſes got Cold and 2 died 5 A. brought Action 
but could not obtain Judgment; cited per Holt Ch. J. Cumb. 481. 10'\, 
3. B. R. as in the Caſe ot Bertue v. Bourn. N 

Ar Common 13. It a Conſtable places a Dragoon where tis unlateful tor him foto 
do, he muſt make Satis faction for the Conſequential Damages, as let- 
unlawful, ting Drink abo ut the Cellar &c. For ſince the placing him there is un- 
Act he ſhall lawful, it ſhall be taken as if the Conſtable had put him there on put- 
be anſwera- poſe to do an unlawtul Act. Per Holt Ch. J. 5 Mod. 430. Hill. 10 


oy tor the W. 3. in Caſe of Parkhouſe v. Foſter. 
onſe- | 


quences of it eſpecially, whereas in the principal Caſe the Act is done with Intent that Conſequential 


Damages ſhall be done; Per Holt Ch. J. Ld. Raym. Rep. 480. Trin. 11 W. 3 in Caſe of Park- 
hurſt v. Foſter. S. C.— 12 Mod. 254. 255. Parker v. Flint. S. C. reſolved that the Conſtable ſhall 


be anſwerable for all Damage done by the Dragoon. | 


See Tit, 14. Action on Caſe for fopping a Wayleading to his Colliery, by which 


55 he loſt his Cuſtomers, lies not Without ſpecial Damages. Cumb. 480. 
Pr 49. Trin. 10 W. 3. B. R. Iveſon v. Moor. 


Por it isto 15, After a Recovery of Damages in Aſſault, Battery &c. no Action 


be ſuppolted will lie tor Conſequential Damages, As that he was alterwards torced 
that when a 


Manreco. to be trepanned and had a Bone taken out of his Skull. 12. Mod, 
vers Da- 542. Trin. 13 W. 3. Fitter v. Veal. | 

mages, it ies | | | | 

according to the Damages received by him, and that the Jury gave intire Satisfaction for the Battery, 
Ibid. 543. per Cur. 5 Ts Sy | 


16. If A. enters into my Grounds, and breaks down my Mal, which 
keeps out the Sea; and I bring my Trelſpals, and recover Damages, 
and I re-build my Wall, but by reaſon of the Newneſs thereof it is broke 

_ dowa by a new Storm, which the old Wall would have reſiſted. Per 
Cur. the Plainritt ſhall recover for the overflowing of his Lands, and 
| | | e 0 


— i] 


- * 
n 


| 
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to re-butld his Wall and the Danger of the new Wall, if there be 
any thing in that too, may be conhdered ; but this muſt be all at once. 
Arg. 12 Mo. 543. Trin. 13 W. 3. in the Caſe of Fitter v. Veal, 

17. It is a Fundamental Principle in Law and Reaſon, that he that 


does the firſt Wrong thall anſwer for all Conſequential Damages. 12 


Mod. 639 per Cur, Hill. 13 W. 3. in Caſe of Roſwell v. Prior. 
18. It one takes another Priſoner by wrong, and then turns him over to 


guat her Orhicer, <vho detains him, the firſt taker ſhall anſwer tor all the 
Confequential Dainages. Per Cur. 12 Mod, 640. Hill. 13. W. 3 in 


the Cale of Roſwell v. Prior. 


19. He that Ace Goods by Wrong muſt anſwer for them at his Peril 


at all Events, for his Deteiner is the Reaſon of the Loſs. 2 Salk. 523. 
per Holt Ch. J. Trin. 2 Ann. B. R. in Caſe of Coggs v. Bernard. 


20. It A. wrong fully impriſons B. and the Gaoler detains him till ſo 6 Mod. 11g. 


mich is paid, in this Caſe he who was the Priſoner ſhall have an Action 


rin. 3 Ann. 


B. R. per Cur. 


of talſe Impriſonment againſt A. for impriſoning, and detaining him 8. p lo 8. C. 


until he paid ſo much Money; and this is a taking by A. and it muſt 
be illegal to uſe any unlawiul Means to oppreſs another, and A. is guilty 
of the Opprethon and Extortion committed by the Gaoler. 3 Salk, 
193. in Caſe of the Queen v. Tracy. „ ; 

21. A. has a Market and Toll, and B. is coming with Goods to the 
Market, tor which, it fold, Toll would be due, and C. hinders B. coming 
0 the Market ; the Lord of the Market may have Action becauſe of the 
ia Cafe of Aſhby v. White. | N 

22. Where a Man does a lauful Act and a Damage reſults from ſuch 


A& an Action of Caſe lies and not an Action of Treſpaſs. 8 Mod. 22. Damage 
Trin. 10 G Reynolds v. Clerk. e e 
fin. 10 Geo. 1. Reynolds v. Clerk. N 
e | : . ſeems no 
Action lies. See Raym. 483.80 where J. S. erected a Mill dam, Part on his own Land and Part 
n Land of A. and A. pulled down the Dam on his Land by which all the Dam fell down and the Wa- 


Pofibility of Damages; Per Powell J. 6 Mod. 49. Mich. 2 Annæ B. R. 


But if ſuch 


ter ran out, This was held juſtifiable. Cro. E. 269. pl. 10. Hill. 34 Eliz. B. R. Wigford v. Gill. 
do if A, erects a Mall, Part on his own and Part on B.'s Land, and B. pulls down the Wall upon his 


Land, and fo all the Wall falls down, this is lawful. Ibid. 


24. If a Man keeps a Beaſt of a Savage Nature, as a Lion &c. it is at 


his Peril to Keep him up, and he is antwerable for all the Conſequences 


ot his getting /ooſe; Per Raymond Ch. J. Gilb. 18. Mich. 4 Geo. 2. 


B. R. in the Cate of the King v. Huggins. 


For more of Conſequential Loſſes or Damages in General, See AC- 
tons, (B) &c. and (H) &c. and other Proper Titles. 


Conſideration. 
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(A) What it is; and where Neceſſary. 
A Conſideration is a Cauſe or Occaſion meritorious, requiring a 


See Action 
[of Aſſump- 
fir] (U) to 


(Z.) — Uſes 


mutual Recompence in Deed or in Law. Arg. See D. 336. b. (G. 4) 


I 
Trig, 16 Eliz, in Calchorp's Caſe. 
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miſe to for- pyrbearance of Suit by the Plaintiff tor a Time, a particular Con/ideratinn 


no Conſideration to maintain an Aſſumpſit, for it may be the next Minute; but Prorfiiſe to forbea: for 


Chancery. Binion. 
I bid 


S8. C. adjud- 


it one pleads 


Conſideration. 
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2. An Uſe declared on a State executed needs no Conſideration; Pep 
Cur. Mo. 102. pl. 247. Mich. 16 & 1) Eliz. 
A Conlideration is neceſlary to create a Debt, otherwiſe it js Ju- 
dum Pactum. Jenk. 290. in pl. 27. 
But a Pto- 4. Where Debt is brought for Money due, without any Circumſtany 
e ought to be ren in the Declaration. Jenk. 292. pl. 37. 
Temporis is | | 


a reaſonable Time is a good Conſide ratiou, for it is left ro the Court to judge of ir, ſenk. 301. pl, 11 
An Indebitatus Aſſumpſit Generally for 20 l. to pay the ſaid 20 l. will not maintain an Aung 
without ſhewing ſome Conſideration. Jenk. 330. pl. 61. 


And Baron 5. A Bond implies a Conſideration in itſelf, and therefore it was held 


Arkins ſaid | | iſcov 
it had beer? by the Court, that a Man was not bound to diſcover what was the Con. 


ſo ruled in ſideration. Hard. 200. Trin. 13 Car. 2. in the Exchequer, Turner v. 


But ſee tit. Nudum Pactum (A) pl. 7. Negus v. Fettiplace. 


See tit Uſes 6. Nudum Pactum will not raiſe an Uſe, nor can a Uſe be raiſed with. 
(Y) per to- out a Confideration; Agreed. Arg. Carr. 141. Mich. 18 Car. 2. C. B. 


tum. | 


J. If Leſſee for Lite or Years aſſigns his Eſtate, there needs no Conſiders. 
tion, becauſe rhe Aſſignee is 1ubject to the ancient Forteirures and 10 


Payment of the Rent, and that a Loan is ſufficient to veſt an L ſe in him; 


bur otherwiſe in Caſe of a Fee Simple; Per North Ch. J. Mod. 203. 
| pl. 15. Trin. 29 Car. 2. C. B. in the Cale of Barker v. Keate. 
2 Mod. 249, 8. A Leaſe for a Near upon no other Conſideration than reſerving a Pep. 
ped accord. Dna if it be demanded, is a ſufficient Conſideration to raiſe a Uſe and 
ingly per tor, hall operate as a Bargain and Sale, and ſo make the Leſſee capable of a 
Cur, Releaſe. 2 Vent. 35. Paſch. 32 Car. 2. C. B. Barker v. Keate, 
e 9. A voluntary Settlement may be ſurrendred without Conſideration, and 
ſuch Surrender may be aided in a Court of Equity, and an Agreement ſo 
to do will be decreed ; Per Lord Sommers. Ch. Prec. 69. pl. 62. Hill, 
1696. Wentworth v. Deverginy. | 


983 ct 


(B) Good and Valuable. 


1. Biz and Sale, Proviſo you pay to me at a future Day 1001. This, 
| though ſet down in Form of a Condition, is as effectual as if for- 

mally expreiſed in the uſual Terms. Arg. Le. 6. pl. 10. Mich. 25 & 26 

Eliz. B. R. in Caſe of Stonely v. Bracebridge. | 5 | 


2. Love is not a Conſideration on which an Action may be grounded 


on a Promiſe to pay Money, and the ſame. of Friendſbip; Per Cur. 
2 Le. 30 pl. 35. Trin. 30 Eliz. B. R. Harford v. Gardiner. 
Mo. 569. 3. A Bargain and Sale was pleaded of Land, without ſaying Pro quadam 


| __—_ Pecuniæ Summa, and Exception being taken thereto the Court doubted 
rin. 4 | 


Eliz B R. of it, and demanded of the Prothonoraries what is their Form of Plead- 


Fiſher v ing; and by Nelſon Ch. Prothonotary theſe Words Pro quadam Pecu- 


Smith all the niæ Summa ought to be in the Pleading. Scot Prothonotary contra. 
Court were Anderſon conceived it was either Way good, but Pro quadam Pecuniæ 


clear, that Summa is the beſt ; and ſo Leonard Cuſtos Brevium conceived. And the 


a Bargain & Opinion of the Juſtices was, that a Bargain and Sale for divers Caujes 


dale in which 4nd Conſiderations is not good without a Sum of Money, And by Wind- 
no Conlider- ham Bargain and Sale Pro quadam Pecuniz Summa, although no — 
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be paid, is enough, tor the Payment or not Payment is not traverſeable ; ation of Mo- 
and by Periam, it pro quadam Pecuniæ Summa be not in the Indenture wy — 
o Bargain and Sale, yer the Payment thereof is averrable ; and for this *© 2 


byeeption the Judgment was ſtaid. Le. 190. in pl. 237. Mich. 30 & 31 * 


kliz, C. B. in Cale of Smith v. Lane. ſupply it by 


Averment 


| ; 3 | | that it was 
tor Money, and the Words (for divers Conſiderations) ſhall not be intended for Money without Aver- 


ment ; Bur if the Deed expreſſes tor a competent Sum of Money it is ſufficient without ſhewing the 
Certainty of the Sum, and none ſhall ſay that no Money was paid; for againſt this expreſs mention in 
the Deed no Averment nor Evidence ſhall be admitted to ſay that no Money was paid; and Judgment 
accordingly. — D. 90 b. pl. 8. Marg. cites it as adjudged 8 Jac. to be good, without alle ing pro 
madam Pecuniz Summa, and cites 40 Eliz. that if Bargain and Sale is found by Verdict Conſideration 
i intendable. Bargain and Sale is not good if xo Conſideration be. Raym. 201. Mich. 22 Car. 2. 
B. K. Guilliams v. Munington. | ; ES | | 


4. Other Conſiderations being but general Parlance imply nothing ex- Arg. Cart. 
cept expreſs Conſiderations were ſthewn,; tor otherwiſe none ſhall be in- 8 e e n 
teuded; Per Cur. Cro. E. 344. Mich. 36 & 37 Eliz. B. R. in Cale of Wik 
Lacy v. Whetſtone. | Caſe. | 

5. An Uſe is well raiſed upon Conſideration of Blood, but the Conſi- 
deratioa of Blood will not create a Delt, though a Deed will, without 
mentioning any Conſideration. An Afſumpſſt to pay A. his Couſin 100 l. 
is void it there be no other Conſideration; The realon of the Difference 
js, the Land goes to the Blood, but ſo do not the Debts. Jenk. 81, 82. 
in pl. 60. 1 | 

0 A leſs Conſideration will ſerve to raiſe an Uſe than to deſtroy an Uſe ; 

Per Bacon C. 2 Roll Rep. 106. Trin. 17 Jac. in Canc. in Cale of Rey- 
nolds v. Peacock. 5 | 5 | 

7. The Plaintiff intitled himſelf by a Bargain and Sale in Conſideration 
f certain Articles of Agreement, and does not ſay tor Money; and tor 
that Reaſon judgment was reverſed. Freem. Rep. 344. pl. 427. cites 
Sty. 188. 204. [Hill. 1649. Watts v. Dixey. ] OY, " 

8. A Bargain and Sale was Pro diverſis conſiderationibus generally, 
and this was admitted in Evidence to prove Money really paid, and it 
it be paid by one of the Bargainees it is ſufficient tor all to raiſe the Uſe 
to all. Vide if it is paid to one of the Bargainees if th:t be not good al- 
lb, Clayt 145. pl. 263. Mich. 1650. Harley v. Thompſon. 

9 Conuſee of a Statute extended the Land, and in Conſideration of Os. 8 
3000 1, received by the Conuſor, (which was the Money due on the Sta- Freem. 
ute?) rhe Conuſor conveyed Part ot the Lands abſolutely, and this Debt Rep. 176. pl. 
ting ſatisfied by ſuch Conveyance, the Conuſee aſſigned the reſt of the 237. S 
Lands to the Conuſor, this is a good and valuable Conſideration, and *<cvrdivgly. 
ls as effectual as if he had been a Purchaſor with Money, N. Ch. R. 

91. 15 Car. 2. Churchill v. Grove. Ty = Ts 

10. Five Shillings is a valuable, but yet no equitable Conſideration for 2 Freem. Ts 
aPurchaſe of Lands. Arg. Chan. Cales 34. Mich. 15 Car. 2. in Caſe of we 8 
More v. Mayhow. | as | | WE | 85 P. Arg. 5 

11. Loſs is as good a Conſideration for a Promiſe as Benefit or Pro ?-· 
ft. Chan. Caſes 58. Mich. 18 Car. 2. in Caſe of Underwood v. Staney. 

12. Marriage is a good Conſideration to make a Feme a Purchaſor; S. P. and 


ler Cur. Chan Caſes 100. Hill. 19 & 20 Car. 2. Douglas v. Wood. fei 
: Roll Rep. 106. Per Bacon C. Trin. 1+ Jac. in Canc. in Caſe of Reyrell v. Peacock. 2 
Tit. Uſes (E) pl. 2 S. C. and the Notes there. Or a voluntary Conveyance, though with Notice, as 
the Court inclined, but perſwaded the Parties to agree, being rear Relations. N. Ch R. 161. Hill. 
W. & NM. Watkins v. Stevens. — And io it is though the Wife has no Portion, and be the Set- 
Uement ever ſo unequal and in Favour of the Wife; becauſe it cannot put her in Statu quo, or un- 


Urry the Parties. 2 Wms's Rep. (618) Trin. 1531. by the Maſter of the Rolls, in the Caſe of North 
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408 Conſideration. 
N 13. In Conſide ration that one was bound for him jor Money ems |, 
did Bargain and dell; this is no good Conlideration. But per Hale Ch 
J. it there be a Croenant in Conſideration of Money to convey, and a Bas. 
gain and Sale purſuant to that Covenant, that will be a good Contider,. 
tion. Freem. Rep. 344. pl. 427. Trin. 1673. B. R. Tutthill v. Ro. 
berts. Es | 
— 14. In Parchaſes the Queſtion is not, whether the Conſideration be 
adequate, but whether it is valuable; For it it be ſuch a Coniideration 
as will make 2 Detendanr a Purchaſor within the Statute of Queen Eli; 
and bring him within the Protection of that Law, he ought not to be 
üimpeached in Equity; Per Finch K. Fin. Rep. 104. Hill. 25 Car. 2 
in Caſe of Baſſet v. Noſworthyxp. 50 ; 
15. If one ſeals a Releaſe, or other Aſſurance, to one in Poſſefſicn fog 
never ſo unequal Conſideration, it ſhall not be relieved becauſe ot a g 
Title diſcovered, unleſs there be ſome ſpecial Fraud; Per Ld. Keeper, 
| 2 Chan. Caſes 161. Paſch. 22 Car. 2. Hobert v. Hobert 
8. C. argu'd. 16. A Pepper Cern (in a Leaſe for a Year) if &cmanded, is Conjide. 


Mod. 262. ration ſufficient for a Bargain and Sale to make the Letlee capable of 4 | 


es} ' Releaſe, and ſuch Reſervation is ſufficient Conſideration to rai/e 4 Us, 
k ro © 1 i 


2 Mod. 249. as by Bargain and Sale. 2 Vent. 35. Paſch. 32 Car. 2. C. B. Barker y, 
rem. K cate. "OD | | | 8 
Rep. 250. | ; 

pl. 266. S. C. held accordingly. 


17 Where there are ſeveral Conſiderations, and oe is good, that will 

ſuppert the whole Deed at Law; but it is not 1 

Prec. 105, 106. Mich. 1699. 1 

18. It an Annuity is granted by one to his Honſe-keeper, with a Bind 

for Payment ot it, and the Bond 1s loft, Equity will decree Payment of 

the Annuity ; for Service is a Conſideratiuu, and no Zurpis Contratins thal 

be preſumed, unleſs proved. Abr. Equ. Caſes 24. pl. 7. Hill. 1700. 
Lightbone v. Weedon. 3% wn ns 
Gilb. Equ. 19. Though a Sum of Money is mentioned in a Need as the Conlidera- 


Rep. 139- tion of the Grant, a Court ot Equity will ot ſupply any Defet# in ſuch, 


S. C. 1n to- 


it 20 Money was paid or ſecured. See Ch. Prec. 475. pl. 298. Mich. 
bis, and 1917. Furſaker v. Robinſon. 1 


ſeems (with =, EE | | 5 3 
many others) to be taken from a Manuſcript Copy of thoſe Reports of that great Man Mr Pooley 


a —— ——— 


20. Bill for Diſcovery of the Conſideration of a Promiſſory Note fi 
275 l. ſuggeſting that it was given ex turpi Cauſa to ſmother and make 
up a Felony &c. Defendant by his Anſwer ſays that he loft ſuch a Sun 

of Money, and verily believes that it came to the Plaintiff's Hands, and 
that was the real Conſideration of giving the Note &c. Per Cowper (. 
the Bill muſt be diſmiſſed, for there is no Equity againſt the Detend- 
ant, ſince he has ſworn, and it is not diſproved, that he loſt ſuch a Sum 
of Money, and verily believes that it came to the Plaintiff's Hands, 
that is a ſufficient Confideration to ſupport the Note. Bill diſmiſled 
wk Coſts. MS Rep. Mich. 4 Geo. in Canc. Guiborn v. Fellows 
4 4 A | | : - LW ä 


(0) To 


o in Chancery. Arg. Ch. 
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700. 


era- 


uch, 


lich. 


oley, 


8 
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(C) To what it all extend; 


i. Onſideration upon one Marriage extended to the Iſſue of another Hard. 395. 
Marriage. Lev. 150. Mich, 16 Car, 2. in the Exchequer. Jen- 5. J. in the 


kins v. Keymis. 5 . — 
2. Covenant in Conſideration of Marriage of his eldeft Son, and a Rep. 275. 


Marriage Portion, to ſettle on him in Tail the Remainder to the 2d Son. S. C. — 
The Conſideration extends to the Remainder ro the 2d Son, and the I?: 237. 


Conveyance as to the 2d Son is not fraudulent againſt Creditors. 2 Lev. 333 
105. Trin. 26 Car. 2. B. R. White v. Stringer. | in Chancery, 
_. decreed. ---- 


accordingly S. P. by Lord C. Macclesfield. And he ſaid that the Reaſon is, becauſe it may be 


very well intended that the Hlusband or his Parents <vould not have come into thls Settlement, unleſs all the + 
Parties t ereto had agreed to the Limitation to the Brother. 2 Wms's Rep. 175. Trin. 1723. in Caſe of 


Edwards v. Lady Warwick. | 

Where there is a Marriage Portion and a Settlement, that Part of the Settlement only which be- 
Joyos to the Wife, and Children by that Wife, can be eſteemed to be founded upon the Conſideration 
of that Marriage ; for it is abſurd to imagine that the Friends of the Wife ſhould be ſuppoſed as at all 


concerned about the remote Uſes of the Settlement upon Perſons to whom they are intire Strangers; 


And as for the Caſe of Jenkins v. Kemis, the Meaning thereof is no more than this, Thata Father, 
when he makes a marriage Settlement upon one Son, has ſuch a proper, fair, and juſtifiable Opportuni- 
ty offered him of providing for his other Children, as that if he thinks fit to lay hold upon it, by in- 


ſertirg in the Settlement Proviſions for them, ſuch Proviſion ſhall never be efteemed as fraudulent, 


and as ſuch ſer aſide in favour of Creditors, Per Parker C. 10 Mod. 534, 535. Mich. 11 Geo. 1. in 
(aſe of Oſgood and Stroud, And his Lordſhip cited the Caſe of Jenkins v. Keymis, and ſaid, ir 
could not well be intended to have been made to cheat a Creditor, unleſs the Perſon making it was 
tlen in Debt, and that the very Remoteneſs of the Limitation to a Brother, or to the ITue of an after 


tiken Wife was evident, that ſuch Li nitation was not intended to cheat Creditors. 2 Wmy's Rep. 


253. 8. C. 


3. The Wile joins in opening her Fointure to let in an Incumbrance, 


and bar the Eſtate Tail to their Heirs Male by Fine, and declare the 


Uſes for ſecuring the Money borrowed, then to the Husband for Lite, 
then to the Wite for her Jointure, then to the Sons of them two in Tail, 
then to the Dang hters in Tail. Per Ld Somers, the Conſideration of he 


Alt her's joining to bar her Foiuture, and letting in an [ncumbrance, might 
have extended to the Daughters and made them Purchaſors, had it been 


jo expreſſed in the Deed ; but for want of that, it is only a voluntary 
Gilt of the Wile to the Husband, and the Eftate to the Daughters vo- 
luntary, and ſo a Judgment Creditor be let in before them. Ch. Prec. 
113. Trin. 1900. Ball v. Burnford. „„ 5 
4. In a Marriage Seftlmeunt made by the Father on the Marriage of B. « <, it is in 


Vis eigeft Son, the fame was linitted to be to the eldeſt Son, aud the the Margin. 


Heirs of his Body, in Conſideration of the Marriage * [and Marriage Por- Ibid. 
tion] Remainder 10 C. the 2d Sou and the Heirs of his Body, Remainder 
over. This Contideration extends not to the 2d Son to make him a Pur- 
chafor. Chan. Prec. 224. pl. 183. Trin. 1703. Staplehill v. Bully. 


5. A. Ceſiy que Trilſt of Laus in Fee, on a Treaty of Marriage between This Cauſe 5 


C. then eldeſt Son ot A. (B. the firſt Son being dead) and M. in Conſi- was re- 


heard, and 


deration oſtthe Haid intended Marriage, and 600 J. articled to convey the armed by 


ſame to ſecure G0 l. a Near to M. for her Life, and gol. a Year to A. for Id C King. 
his Lite, and ſubjet? thereto to the Uſe of C. for Lije, Remainder 7o his Dec. 1425. 
ff Ec. Son of that Marriage in Tail Male, then to provide Portions tor 1 1175 
Daughters, Remainder to D. a Grandſon of A. and Son of another de- BGA WOE 
ceaſed Son of A. in Tail Male (ſince dead withour Iſſue, Remainder 70 E. accordingly 
anther Grandſin in Tail Male; Remainder to his con right Heirs, M. bv Ld C. 


and B. died without line. On a Bill by E. to compel a Conveyance Macciet- 


— — to the Articles, all the precedent Eitares being determined, a 
Lord C. Macclesfield held that if A. had the while Intereſt in thi 1 fare, 
5 NM au- 
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410 Conſideration. 


and C. B. had nithing, he did not fee with whom he could Contra 
unleſs with NI. and her Friends, which would only make a good (9, 
ſideration for B and M. the Husband and Wile, and their Iitue, but i 
each had an Interet, ſo that the one could not make a Settlement with 
out the other, and that the above Limitations were made upon an A. 
greement on the Con!ideration, and ſo A. was induced to join ther 
Equity ought to decree a Performance; but ſaid he would 
Colts, 2 Wms's Rep. 245. 256. Mich. 1924. Olgood v. Strode. 
Gilh. Law 6. Where a Settlement is made by the Father or other linea! 4y. 


| ein, 
Slve no 


of Ufes, ceſtor, in Conſideration of the Marriage of his Son, in ſuch Cale all the 


337 — Kemainders limited to his Children and their Poſterity are within the 


e t : x > ; . . 
where a Conſiderat ion of the Settlement; But when it is made by a Brother, or 


Marriage Other collateral Anceſtor on his Marriage, there aſter the Limitations t, | 


Settlement his own Iſſue, all the Remainders limite to his collateral Kindred ate 
is covenant- voluntary, and not within the Conſiderations of the Mar: iage Settle. 


2 meat. Per Lord Chan. 9 Mod 132. Hill. 11 Geo. in Canc. in Cube 

the Father Of Reeves v. Reeves. | 8 | 
on his eldeſt | 3 FAD 

Son's Marriage, to the Son for Life, and then to the Fife for Life, then to the Iſſue of that Marriage in 
Fail, Remainder to the fturth Sor. of the Husband's Father, but the Eſtate Tail is ſpent by Deith of. 
Husband and Wite without Iſſue; Upon a Bill by the Heir at Law of the 4th Son, Parker C. de. 
creed a Settlement purſuant to the Articles. But then he did not look upon the Plaintiff as a meer 
Polunteer, which he ſaid he muſt be if there was nothing more in the Caſe than the Conſideration gf 
the Marriage and Marriage Portion. But he ſaid he went pon a Suppoſition that the Eſtate was notivy 
all in the Father, nor all in the Son, ſo that neither could without the other liave made tht; Settlemem; 


he 


Then it might be very natural to ſuppoſe that this Part of the Settlemenr under which the Plaintif 


claims miobt be founded on an Agreement between Father and Son ; for the Father might naturally tell the 
Son, „I muſt provide for my other Children as well as you, and therefore unlets you will conſent 10 
« this, I will not join with you in making this Settlement.“ And in ſach Cate the Plaintiff muſt not 
be conſidered as a Volunteer, but as one claiming under the Conſideta:ion of the Father's doing what 
he was not bound to do. Aod this he took to be the State of the Caſe from the Evidence, viz, That 
the Father had a Power to charge 1300 l. on the Eſtate which he might depart from upon his eldeſt 
Son's Conſent to thar Part of the Sertlement under which the Plaintiff ciaims. 10 Mod, 535. Olpood 


v. Stroud. 2 Wrms's Rep. 256, 257. Mich. 1724. S. C. & P. 


7. A. had 4 Sons, B. C. D. and E.—B. died, and by Will bequeathed 
10, ooo J. to C. and in Caſe he died without Heirs Male of his Body, then 
to D. and E. to be equally divided between them. Afterwards by Mar- 
riage Articles between C. and M. it was agreed that M. ſhould convey the 
Inheritance of Lands in S. to C. and MH. for Life, Remainder to the 1 
Sc. Son in Tail Male, Remainder to C in Fee. In Conſideration where. 
of C. covenanted to purchaſe and ſettle 2501. a Year on himſelf and M. fir 
Life, Remainder to the firſt Oc. Son in Tail Male Sc. Remainder 10 D. 
for Life, Remainder to the I/ Sc. Son of D. Remainder to E as before 
to D. The Marriage took Effect. C. died without Iſſue Male, and 
without having made any Settlement, and deviſed all his real and per- 
ſonal Eſtate to M (whom he made Executor) charging the ſame with 

Portions for his Daughters. On a Bill by D. and F. or a ſpecifick Ex- 

cecution, Lord C. King decreed the ſame, there being no Creditor to be 
hurt, and Aſſets being admitted, and would not put them to bring Co- 

venant in the Truſtees Names for Recovery of Damages, it being un- 
certain who would be the Perſon intitled to them. And his Lordſhip 
obſerved that C. might be induced to covenant as before, to make A- 
mends to D. and E. for what was intended them by B.'s Will, but could 
not take Place, being a void Limitation, 2 Wms's Rep. (594.) Tria. 
[11930] 1731. Vernon v. Vernon. — — 

8. A. in Conſideration of 60001. Portion with M. by Marriage Arti- 
cles, covenanted with Truſtees to lay out within one Tear after the Mar- 
riage the ſaid 6oool. and to make it up 30,0001. in the Purchaſe of Lands 

to be ſettled on A. for Life, Remainder to Truſtees to preſerve &c. Re- 
mainder fer ſo much as would amount to 80001. a Near ro M. for a Join. 
| 15 | Tire, 


— * . 
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Conſideration. 

we, Remainder of the whele to the firft Sc. Son of the Marriage in Tail 
Male &c. Remainder to Truftees for Soo Nears to raiſe Daughters Por- 
Un, Remainder t A. his Heirs and Afigns for ever. But if no Daug h- 
ters, hen the Term to ceaſe for the Benefit of A. his Heirs and Aus for 
wer, It was inſiſted tor Defendant, that Plaintiff was nor privy to any of 
the Confederations in the Covenant, and ſo could not compel M. to lay the 
40,000 1. Out tor his Benefit. Bur if he could, that the 1800 l. a Year 
Tands deſcended to him, ought to be taken as a full Satisfaction. But 
this Point was decreed at the Rolls for the Plaintiff; and Lord C. 
Talbot, upon the Cauſe coming on before him, ſaid that the Intent 
ſem'd to be, that the 30,000 J. ſhould at all Events be laid out in 
Land, the Produce whereof was to be ſecured to the Ifſue of the Mar- 
jiage, who in this Cafe muſt have taken as Purchaſors; But as to the 
Remainder in Fee he did not think that the looking upon A. either as 
i Purchaſor of it or not will vary the Caſe; ſince, had the Covenant 
been ſilent, the Remainder muſt have returned to the Perſon from whom 
the Eſtate moved, and thought it quite the ſame whether he is conſidered 
1j 4 Purchaſor or as a Volunteer, the Diſpute not being between the Heir 
anda 3d Perſon, but between the 2 Repreſentatives of A, the one of his 
72al, and the ot her of his perſonal Eftate, the Heir's being but a Volun- 
ter, in regard to his Anceſtor, will not exclude him from the Aid of 
ths Court. And decreed the 30,005 J. to be as real Eſtate, and the 
Plaintiff, though only a collateral Heir, to have the Benefit of ir, Sel, 
Ch. Caſes, in Ld Talbot's Time. 80. 89, 90. Paſch. 1735. Lechmere 
. Lady Lechmere. ; 3 N 
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(D) Where there are ſeveral which ſhall be preferred. 


. A Covenant to ſtand ſeiſed was in Conſideration of Marriage and D. 146. a. 
Money the Conſideration of Marriage thall be preferred; Per pl. 68. Paſt. 
Plowden. Mo. 93. in pl 231. Paſch. 12 Eliz. cites it as ſaid by $9268 


Plowden to have been adjudged in Villers's Cafe, but faid it was per - eee 
Den. 5 | Eg : 


| | S. C. | 
EEE | 5 2 5 : Bendl. 39. 
|, 12. 8 C. If an Uſe be declared on a Covenant to ſtand ſeiſed on Conſideration of Marriage and 
Morey, no Uſe ſhall. ariſe without Marriage though the Money was paid, becauſe the Marriage is 
the principal Conſideration in the Intention of the Parties, and the Money is acceſſary only, which 
attends the Marriage; per Cur. Mo. 102. pl. 247. Mich. 16 & 17 Eliz.——Cro; f. 624 pl. 7. 
Mich, 19 Jac. B. R. Arg. 8 P. & Ibid. 625. cites a Caſe ſo reſolved, and Decree made accordingly 
in the Court of Wards, 36 Eliz. in a Caſe of Smith and Littleton, | | | 


2. Where there are two Conſiderations, and one is good and one is not 
god ; if that which is good be proved it is jufficient, and though he fails 
in the Proof of the other it is not material, becauſe it was in vain to 
alege it, and it is as if it had not been alleged. Cro. J. 127. pl. 19. 
Trin. 1 Jac. B. R. Criſp v. Gamel. „ 

3. If there be a double Conſideration alleged for a Promiſe, if one is 
god and the other not, yet an Action will lie on the Promiſe that is bro- 
ken which was grounded upon theſe Conſiderations. Sty. 280. Trin. 


1651. B. R. in Cafe of Shan v. Bilby. 555 


For more of Conſideration in General, See Actions (Q (V. 2) to 
2 (R) Ules (G. 4) &c. and other Proper Titles. 
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Conſpiracy. 


(A) What is. 


F. N. B. 1. FOnſpiracy againſt Baron and Feme and a third Perſon, becauſe the 
Fr. a | 4p Ny I J 
n by Conſpiracy cauſed N. . to bring Writ againſt him, becauſe þ 
have 2 Weit Would not infeoff them of his Land, by which he was taken and imyri. 
of Conſpira- ſoned, and acquitred ; and becauſe this Matter is no Confpiracy (fo 
cy for in-. then every Man of the Law who gives Counſel ſhould be a Conſpiratot, 
. e and alſo it is doubted if the Baron and Feme may conſpire) the M rit wa 
againſt Hug. abated. Br, Conſpiracy, pl. 14. cites 38 E. 3. 3. 

band and | „ 

Wife, becauſe they are but one Perſon; but againſt Husband and Wife and a zd Perſon it well lies 
— The Engliſh Editions cite S. C. and the new Edition cites Stamf. 174. | | 


Br. Chal- 2. In Aſſiſe againſt two who pleaded ſeverally, the one took the Tenancy 
1 cv ol one Parcel to himſelf, and challenged a Faror, and his Challenge found 
S &. and he ouſted; and the other ſaid, that he did not challenge him, and pray- 
Firzh. Chal- ed that he might be ſworn, and the Court refuſed it; tor by this Means 
lenge, pl. they hall take divers Aſſiſes upon one Original, which they cannot; Per 
8 cites Stoulle, it he who challenges and the Plaintiff are of one Aſſeat to cf th 

2 ther of his Advantages this might be in Caſe adjudged a Couſpirac); 

Quzre, How &c. 39 Aff. ar. > 

Conſpiracy 3. One only cannot be a Conſpirator; Per Gaſcoign clearly in the written 


againſt two | 1 | : 12 : 
3 Book. Bro. Conſpiracy, pl. 12. cites 8 H. 4. 12, 13. 


Not Guilty, and the Jury found the one Guiliy and acquitted the other, by which the Court adviſed them 
to go together again and to be better adviſed, and ſo they did; for one only cannet conſpire, and then 
they found both Guilty, quod nota, Br. Conſpiracy, pl. 13. cites 11 H. 4. 2. 


Br. Juſtii- 4. Conſpiracy againſt two, that they the Monday &c. conſpired 70 i. 
5 pl didi the Plaiatiff, by which he was indicted and arraigned and /awfuiy 
. cites S. C. 28 7 , 5 | 
F. NB. acquitted &c. and the one ſaid that the Wedneſday &c. he was Furor attit 
115 (B) SOeffrons to inquire for the King, and informed his Company that the Plainif 
47 ny - had done Feloay, and after, before Verdict, he was removed ab eis, and 
1 they proceeded and indicted the Plaintiff &c. Judgment ſi Actio &c. For 
afterward; Conſpiracy does not lie againſt the Indictors, bur againſt the Procurets, 
he may be and the beſt Opinion was that it was a good Plea; tor though he wi 
charged diſcharged before Verdict, yet it was well to inform the Company, and 
e e the AT of the Court ſhall not Prejudice the Party, and alſo he need not to 
Conſpiracy. traverſe the Day as above. Br. Conſpiracy, pl. I. cites 20 H. 6. 5. a 
He who 5. Conſpiracy againſt two by which the Plaintiff was inditted of t 
comes into Afurder of F. NM. the one of the Defendant's 12 that he [aw the Plumtif 
ping en kill the ſaid . N. ſuch a Day; aud after the ſame Day that rhe Con 
Potonre racy is ſuppoſed the Defendant came to E. where the Seſſions of the Peact 
and is was held, and informed ſuch a Tuftice of Peace of the Matter, and becauls 
ſwornto fe was Lay he required ſuch a Clerk to write his Information, who did It; 
3 which Information is the ſame Conſpiracy &c. Judgment fi Actio, an 
de jury beld no Plea, becauſe ir was pleaded by one, where the Che, 
is not poſed by two cannot be a Conſpiracy by one only, nor e contra by which de 
ciurg-able pleaded it for both the Deiendants ; and che belt Opinion was that the 
in Conſplra- Hen | | Ples 
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| Conſpiracy. 


Nan. | 3 
Plea is not good, tor it is no Conſpiracy, for he did but his Duty; for e. E. N. B 
Men are {worn to the King in Leets to diſcover Felonies and Treaſons, : 48 

ind in every Seſſions Proclamation is made to make Information of Felo- Notes there 
nies and T'reaſons, and alſo Conſpiracy 7s Z Communication between two(d) cites 27 


4 leaſt ot the Matter to have the Party indicted which is of a Will prepen- Afl. 12. 37 


id; and here was not any ſuch Communication, but Information made Aft. 12. 27 
/ 4 * ws 9 H. 8. 2 & 
o the Juſtices. Br. Conſpiracy, pl. 4 cites 35 H. 6. 14. 19. 35 8.8. 15. 


6. Conſpiracy 16 a Con{ultation and Agreement between two or more to ap- Hawk. Pl. C. 
gal or indict an Tnngcent falſely and maliciouſly of Felony, whom accor- 89. cap. 72. 
Gag / they cauſe to be iudicted or appealed; and afterward the Party is pony Bey 
u acquitted by the Verdict of twelve Men. z Inſt. 143. 1 


be cannot 


| 833 5 5 5 | | but queſtion 
the Accuracy of that Deſcription of Conſpiracy, and gives his Reaſons to the Contrary. 


. A Conſpiracy ought to be falſo & malitioſe otherwiſe it will not be 
1 Conſpiracy, and ſuch Malice ought to be proved; For if A. travelling 
on the Highway be robbed by B. and he knows not B. it after wards A. ac- 
ſes J. d. who is found Not Guilty, Action of Conſpiracy will not lie 
g uinſt A. For though J. S. was taltely accuſed he was not maliciouſly 
acculed, and it may be he took J. S. to be the Robber, becauſe he was 
like B. Per Coke Ch. J. and the Lord Chancellor. Godb. 206. pl. 293. 
Mich. 11 Jac. in the Star-Chamber, Miller v. Reynolds and Baſſet. 

8. Contpiracy (to ſpeak pre perij) lies only tor procuring a Man to be in- Ibid, ſays, 

dicted ct I reaton or Felony, where Life was in Danger; Per Holt Ch, ]. —_ 1225 . 
; $0 Ps © . W : 3 | | h. ] was o 
Ld. Raym. Rep 379. Mich. 10 W. 3. in Caſe of Savil v. Roberts, the time G 
wy TE "IN | pinion in 
N 7 On C. B. 

9. Several People may law ſully meet and conſult to proſecute a guilty 3 Mod. 
Perſon ; otherwiſe, if two charge one that is innocent, Right or Wrong, tor N 1 
that is indictable, and 7horgh nothing be done in Proſecution of it, it is a the Gin ij, 
compleat and conſummate Otlence ot itlelt; and whether the F the Falſa, 
be to charge a Temporal or Eccliſiaſtical Offence on an innocent Perſon, it conſpiring 
is the fame Thing; Agreed per Cur. 1 Salk. 174. Trin. 3 Anne B. R. 1e ge 
he Quee „ Belt & al? : | . Ry | 1 
the Queen v. Beit a Inu dictment 

| | 1 | ; lies for the 
Falſchood before the Party is acquitted of it; but Caſe lies not till Acquittal, and the Indictment in 
that Caſe being for charging with a Baſtard-child, the Court ſaid that it was an Offence roo frequent 
to he quaſhed upon a Motion, and that they would no more quaſh it than they would for Barretry or 
keeping a Bau dy-houle. | | : ; 5 | | N 


—— 


(B) In what Caſes it lies. 


L FF two cr more conſpire againſt another, and afterwards the Conſpi- Bridgm. - 
ratirs are ſworn upon the Fury, and they, with others, find a Bill 3 5 ary, 
ogainft him azainft whom they conſpired; no Writ of Conſpiracy lies 4 2 G 
againſt them, becauſe it cannot be intended malitious, becauſe they do gf Agard v. 
it upon their Oaths and that with others beſides themſelves. Stamford White, cites 
Pleas of the Crown, 173. a. (B) lib. 3. cap. 12. cites Paſch. 21 E. 3. 18. 8. C. | 
Mich. 5 H. 4. 2). Mich. 8 H. 4. 6 & 2 Aſſ. Fitzh. Conſpiracy, 1. 

2. J. and I. were indicted, becauſe that they by falſe Alliance and Conſpiracy 
between them procured divers Perſons to indi} H. of the Death if W. and 
Were thereof arraigned, and the one ſaid, that this H. who killed W. Juſtt- 
fed the laſt Teri and «went quit, and the ſaid J. and T. who were indic- 
ted and arraigned went quit by judgment, notwithſtanding that H. ju- 
lied ; tor chere it appeared that H. did the Fact, VIZ, Killed . aud it | 

| | 5 N | is 


PI / Late . 


414 e OE Conſpiracy. 8 


is not for J. and T. to know if it was lawfully done or not, otherwiſe it i; 
ehere'the Party is acquitted that he did not do the Fat ; but otherwiſe it ig 

here, quod Nota. Br. Conſpiracy, pl. 26. cites 22 Aff. 17, 
3. And allo where a Man kills anther Se deſendendo it ſhall nat te iy. 
_ grired of the Abettors ; tor it was lawiul to procure him to be indicted 
tor he did the fact. Ibid. Sa One : 
4. And fo ſee where a Man kills a Man de de endendo, and is fo acguit. 
ted, or kills the Thief in arreſting him, and Juſtifies it upon Arraigument 
upon Inditt ment, and fo goes quit, ſuch Perſon thall not have Wirit f 
Conſpiracy ; tor he did the Act, and it is not incumbent on the other tg 
conteſs in Judgment, if it be e or not; but where the Party is ac. 
quitted, that he did not do the Act, there Conſpiracy lies, and ſo ſee 3 

Diverſity where he did the Adt and where not. Ibid. 

5. A Man fhall not have Writ of Conſpiracy againff Husband and 
Wife tor indicting him of Felony, becauſe they are bur one Perſon; but 
againſt Husband and Wife and à third Perf it well lies. F. N. B. 

116. (L) cites Stamf. 174. and 38 E. 3. 3. 3 
Br. Aion 6. Conſpiracy was brought, becauſe the Defendant ſuch a Day, Yar 
ſur le Caſe, and Place, by Conſpiration, cauſed certain Furors to reſent, that 20 Acres 
pl. 23. cites qere given to the Plaintiff, Prior of F. and bis rhe 5-4 to find a Prieſt ty 
* I . 116. Valint in ſuch a Place, which they did not do, by which the Land 
(H) cites Jed into the Hands of the King by the Eſcheator ſuch a Day and Year, and 
e remained in his Hands till the Plaintiff ſued it out c. to the Damage of 
E 300 /. the Defendant demanded Oyer of the Record of the Indiftment, & non 
allocatur. And there it was ſaid, that it is a good Plea to ſay that the 
Manor was not ſeiſed &c. and there by the beſt Opinion this is no Cauſe 
tor the King to ſeiſe; ſor ir is not found that it is held of the Kin ; 
and alſo the Donor may have Ceſſavit, and nothing is mentioned there cf 
Mortmain; for it may be before the Statute, and there by the beſt Opi. 
pion becauſe the King had ſeiſed without Cauſe, this Action does not fre 

Br. Conſpiracy, pl. 8. cites 4) E. 3. 15. - 

F.N.B. J. Where the Plaintiſf is non-ſuited after Declaration in Appeal, the 
114.(E) in Detendant ſhall be arraigned upon the Appeal, and therefore there if he 


"a liſh be acquitted he ſhall not have Conſpiracy ; for there the Acquittal was 
ir. Marg | 


cites S. C. upon the Appeal, and not upon the Indiètment. Br. Conſpiracy, pl. 2. 
& the Marg. Cites 33 H. 6. [1] & 34 H. 6. 9. 

of the Eng- | - | ; i 
liſh Editions, ſays Note, that this Caſe proves that Conſpiracy lies as well upon Appeal as an Indict- 
ment, for he is arraigned upon the Appeal, cites Stamford 172. viz. indicted at the King's ſuit, 19 E. 
Fitzh. Conſpiracy, 12. 5 E. 3. Fitzh. ibid. 22. at 


WAas ſer. 


F. N B. 14. 8. But where he is nonſuited before Declaration, there the Party ſhall 
(E) S. P. be arraigned upon the Indictment, and therefore there if he be acquitted 
be ſhall have Conſpiracy; note the Diverſity. Br. Conſpiracy, pl. 2. 
_ cites 33 H. 6. [1] & 34 H. 6. 9. 55 
9. And by the beſt Opinion, where the Defendant betakes him{ulf to 
his Clergy after the Inqueſt charged and before the Verdict, or, betakes him 
to his Clergy at the Commencement he ſhall not have Conſpiracy ; tor 
mention of the Clergy ſhall be made in the Record, and then he does 
not ſuffer Verdict upon his Arraignment; by the beſt Opinion, and 
therefore it ſeems that Conſpiracy does nd lie but where Verdlict has bees 
given upon the Principal; and it was held that the Writ was not good, 
becauſe there is no mention that the Principal was Impriſoned, quod 
Nota. Br. Conſpiracy, pl. 2, cites 33 H. 6. [1] and 34 H. 6.9. 
10. In divers Caſes a Man ſpall make another to be Indiffed, and yet 
Conſpiracy does not lie. Br. Conſpiracy, pl.. 4. cites 35 H. 14. per 
Priſot. e e 
11. As where a Man is robbed, and the Vill adjoining, by Reaſon of the 
Hue and Cry, makes purſuit and takes a Man, and carries him-to 2 
whic 


12253 4 > a, « 1 4 * 
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Conſpiracy. 


which he is Indifed, Conſpiracy does not lie. Br. Conſpiracy pl. 
g cites 35 H. 6. 14 per Prior. on | 

12. $0 where a Coroner /its ſuper viſum Corporis & it cannot be found Conſpiracy = 
who killed the Man, theie it it ſhall be enquired of the firſt Finders, and es not lie © 


againſt a 


hey mall be taken by it, and if they ſay that I. N. did the Murder, by 
uhich he is Indice and after acquitted, Conſpiracy does not lie; g bieter, 


thoſe Perſons were compelled by the Law, Quære inde, Ibid. but againſt 
| 1 | | | 5 a Witness, 
Reſolved in the Star Chamber. 12 Rep. 23. Paſch. 5 Jac. Loyd v. Barker. 


13. If two conſpire to indid me, and do not indict me Action of Con- 
ſiracy does not lie. Br. Champerty, pl. 9. cites 9 H. J. 18. per 
Keble. . 2 *** 5 | 
14. If a Felon be pardoned by Parliament, and he pleads not Guilty he F. N. B 115. 
ſhall not have Writ of Conſpiracy ; tor the Felony was gone beſore by (G) | 
the Pardon. Br. Corone. pl. 204. cites F. N. B. Conſpiracy. : | 
15. A Writ of Conſpiracy lieth where 2, 3, or more Perſons of Ma- 3 Inſt 143. 
lice and Covin do conſpire and deviſe ro indict any Perſon falſely, and e m 
atterwards he who is ſo indicted is acquitted, now he thall have this 8 þ irh 
Writ ot Conſpiracy againſt them who ſo indicted him. F. N. B. (D) Party is law- 
| fully acquit- 
ted by the Verdict of 12 Men. ——— But Serjeant Hawkins in his Pleas of the Crown 1 Lib. 89, 
190. cap 72. very much Queſtions its being requiſite that there be a lawful Acquittal; and ſays that 
it is certain that an Acquittal by Verdict is not always neceſſary to maintain ſuch a Writ, for it appears 
by the Regiſter itſelt, that where one brought ſuch a Writ in the uſual Form, having it in the 
Words Quouſque acquieratus fuiſſet &c. againſt one who had been Nonſuited in a malicious Appeal 
of Felony brought againſt him, bis Writ was abared becauſe ſuch a Nonſuit would not make good the 
Wards qucuſque acquietatus fuiſſet, and yet he afterwards brought a new W rit wherein be uſed the N ords 
50 4 receſſit, inſtead of Acquietatus fuiſſet, and recovered; And why may not a new Writ as well 


of formed in any other Caſe, which is as much within the Miſchief of the Statute as this. Haw k. 
Tb Pl. C 190. cap. 72. S. 2. 7 | 
16. But the Writ lieth againſt two Perſons at the leaſt who do ſo con- But where 
Ie ſpire ; For if one Perſon of Malice and talſe Imagination do labour, and ob mp 1 
e cauſe another falſly to be indicted, the Party who is ſo indicted ſhall melicloutly 
19 rot have a Writ of Conſpiracy &. but an Action upon the Caſe a- procured J. S. 
gainſt him who ſo cauſed him talſely to be indicted, F. N. B. 114. to be in. 
D) | | . | ' dicted of 
( . WES. | | ; Felony, Re- 
. ſolved, an Action upon the Caſe <vell lies againſt one of them; although it was ſaid that for Conſpiracy 
7 the Action ought to be brought againſt two, tor one cannot Conſpire. Cro, C. 239. pl. 22. Mich- 
Car. in B. R. Mills v. Mills. | | | 
ſi 17. If two conſpire to cauſe a Man to ſue an Appeal againſt another of Ibid. in 
d Felony or Murder, without any Indictment taken or found thereof, and 4 8 
. jerwards the Defendant is acquitted by Verdict, he ſhall not have a Writ Englim Edi. 
of Conſpiracy againft thoſe who confpire to Appeal him; becauſe that tions cites 
0 by the Statute Weſim. 2. cap. 12. Quia multi per malitiam &c. it thall 5 E. 3. Con- 
n de enquired of Abetters, if he be not indifted thereof; and if they be Hf 22 
r WH found he ſhall have Scire taci inſt them out ot the ſame Court Conſciracs. 
r ound he ſhall have Scire facias againſt them our ot the ſame Court ,,iracy. 
s where he is acquitted, to anſwer him his Damages. F. N. B. 114. 25. and fays 
1 (F). SD | 2 85 that the A. 
g | | $ | bettors ſball 
ut be inquired of but <Jhere the Abet ment is ſound by Inqueſt. 19 H. 6. 19. and 4 H. 6. 23. Nu tiel Record 
ka good Reply in Conſpiracy. CEOS . 
N 18. And fo if he be Nonſuited in any ſuch Appeal, where there is not Nor ſhall 
: any Indictment, the Detendant ſhall have a Writ of Conſpiracy atter the C 2 
| N 'r . bay | | g ] F. N B G | = on pLracy 
Nonſuit or after the Acquittal. F. N. B. 114. (G.) 1558 
7 | | | | | dicted or 
, arpealed, and arraigned and acquitted on the Appeal. 33 H. 6. 2. yet Note; a Monk was appealed of 


Rilbery and Acc uitted; he and his Abbot ſhall bave a Writ of Conſpiracy though he was ae 4⸗˙ 
1 | 4 —— r 


. 1 * 
— —_— 


"216. * Conſpiracy. 


| e 
Verdict &c. 24 E. 3. 73. The Reaſon is, for though the Abvbor, theugh vor Party, ſhall hay, , 
Scire facias for the Default of the Party on the Original. . N. 3 tt (F) in ihe new Note there 
(a). Ibid. in the new Notes there (b) ſays ſee 13 E 3. Conſpiracy, 25. 19 E. 2. ibid. 26. Rz. 
tio, becauſe the Writ is given on a Nonſuit in Appeal, and for tht chere is an I.:quiry of the 
Abetters. | | 


19. If the Action be brought againſt divers, and 91! Lnt one art g.. 
quitted, the Action tails, 28 Aff. 12. So if all but one are diſcharge 
by Matter in Law. F. N. B. 114. (D.) in the Marg. 


Ibid. in the 20. He who comes into Court, and diſco: ers Felonies, and is 


$7674 
new Notes | 


to pive Evi is not charge: in Cc acy 7 
there (4) 5 give Tm to the Jury, is not Chargeable in Conipiracy, F. N. 
cites 2) AM, B. 1IT5. (E) | | j 
12. HK. | . | one 
2. 37 Aſſ. 12. and 35 H. 8. 15. that 


Thid. in the 21. A Man fhall have a Writ of Conſpiracy upon an Tndifment li. oh 
2 Notes fore any Mayor, Bailiff of any City or Borough, who have Goal delivery 
ſays 9225 within the City or Borough, if he be acquitted before them &c. For 


Place within the County, he ſhall have Conſpiracy, and recover his Da- 
mages againſt the Abettors, or Procurers, or Conſpirators, by the Sta- 
tute of 18 H. 6. cap. 12. F. N. B. 116. (K). We 0 
26. There are divers Writs of Conſpiracy grounded upon Deſceit, and 
Zreſpaſs done unto the Party, which are properly Actions of Treſpaſs upon 
the Caſe ; As it two Men do conſpire to indict ayother Man becaule he 
did not arreſt a Felon, who paſſed by the Town of N. and {tor this] 
they cauſed him to be indicted and amerced in the Leer of K. and F. 
and took and impriſoned him for that Amercement until he be acquit- 
tel in che ſaid Leet. F. N. B. 6 aye 
Finch 306. 2. And if Men ſay and affirm unto A. that he has Right unto fuch 
cap 15.5. P. Land, and procure him to ſue againſt B. who is Tenant of that Land 
oro ? 1 15 &c. by which B. is compelled to ſell other Lands for the Defence ol 
the pen. chig Land &c. now he ſhall have an Action aguinſt thoſe who procured 
Notes there Gr conſpired to cauſe A. to bring his Action &. F. N. B. 116. (B) 
a) ſays, bee 3 ID | 
9 38 E. 3. 3. and that he ought to ſhew in his Writ who ſued the Action. 


H. 8. 2. 12. that Acquittal diſcharges him * of the Felony, But a Writ of Con. 3 
E 4. 17. 7 ſpiracy does not lie againſt the Indictors | rheaitelves] &c, F. N. B. 934 
- * 7 * 115. (B). (C). | one 
E. 4 and $ H. 4. —— * {So is the French Edition.] 64. 
22 Conſpiracy againſt tuo, one is Attained, the other makes Defaut, tl 
Judgment ſhall be againſt him. 24 E. 3. 34. but Quzre by Stamford x: 
174. tor 27 E. 3. it is holden that one thall not Anſwer without the or 
other. F. N. K. 115. (F.) Mg . . 
It ſeems ſuf- 23. The Juſtices of Goal delivery arraigned a Priſoner within the fo 
coor pg Year, where an Appeal is depending againſt the ſame Priſoner for the 1 
livered to ſame Murder, which they know, [is fhewn to them] and get they pr- 15 
the Sheriff, Ceed aud acquit bim, he ſhall have Conſpiracy, although he was not I; 
who opens acquitted nor diſcharged of the Appeal. F. N. B. 115. (H). N 
it and reads | | e rl 
it tothe Juſtices.; but if they have no Notice it is clearly no Plea. Ibid. in the new Notes there (b) : 
Kelw.2t.a. 24. If a Man be indiffed or appealed of Treaſon or Feloag, or a Treſpaſs g 
b. pl. 5. Hill. done in à foreign County &c. if he be acquit thereof, he ſhall have a Con- , 
__ K 4 ſpiracy againſt him who procured him to be indicted or appealed, and 
BS © the hall recover treble Damages by the Writ upon the Statute of 8 H. 6. cap. 
Court held, 10. F. N. B. ITS. (I). ; | | 8 e f 
that he | „ e ON | | 
who would have Advantage upon this Statute, ought to have Action en his Caſe on the ſam? Statute; 0 
for ſuch Action is expreſly given thereby. 20 | Ng | NY 85 l 
25. If a Man be indiGed of Felony or Treaſon where there is not any ſuch ] 
| 
| 


Finch. 306. | 
Cap. 15.8. . ä 


8. And 


„ "IS 
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Conſpiracy. 
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forge falſe Deeds which are given in Evidence, by which his Land is loft. 
F. N. B. 116. (D). e 8 | 

zo. Conſpiracy ſhall be maintainable againſt thoſe who conſpire 10 
bring an Aſſiſe in the Name of the Plaintiff againſt a Detendant, and to make 
we Attorney for the Plaintiff, in which Aſſiſe the Plaintiff was found Villain 
Kc. now he may bring his Writ of Conſpiracy. F. N. B. 116. (E). 

z1, Conſpiracy ſhall be maintainable, becauſe the Defendant made This is 
one to preſent in the Name of the Plaintiff unto an Advowſon, and for tes wo 
that preſenting unto the Biſhop who is admitted and inſtituted &c. "Yate Fre 
P. N. B. 116. (G). | | | 1 9 5 


[ade a Pre- 
ſentation in 


the Name of the Plaintiff to an Advowſon, and thereby preſented one unto the Biſhop &c.] 


32. A Writ of Conſpiracy for indicting him of Felony does not lie but 
aainſt to Perſons at the leatt, but a Writ of Conſpiracy for inditf ing 
one of Treſpaſs, or other Falſity made, as in the Caſes aforeſaid, /ies a- 


gainſt one Per ſon only. F. N. B. 116. (K). 


33. V. being robbed, accuſed Stone, a Poulterer, to be the Party who Rep. 55. 
robbed him, bur afterwards withdrew his Accuſation, ſaying that he was b. S. C. ſtates 


miſtaken ; tor one Man may be like another. Stone not ſatisfied there- „ee gang 
with, brought an Action upon the Caſe againſt W. whereupon M. accuſed mong the 
him again of the Felony, and he was bound over to the Alſiſes, where V. Poulterers 
ſwore direct ly that S. was the Party who robbed him, and ſeveral Poulterers io charge 8. 
in the Time of the Trial, and in the Hearing of the Fudges, declared at the pear : 
Bar, whither they accompanied M. that W. was an honeſt Man, The Jury widow of 
found an Ignoramus; ſo as 8. was never indicted, and ſo could not be a Poulterer 
lawfully acquitred, yet for this Conſpiracy to accuſe him V. was pillo- in Grace. 
ried, and his Confederates the Poulterers were all fined ; And in this Cafe church. 


it was holden by the Juſtices, that ſuch CORR were puniſhable by See wi 


| Indictment, altnough an Action upon the Caſe did not lie for the Party. and the De. 


Mo. 813. pl. 1101. Mich. 8 Jac. in the Star-chamber, Stone v. Wal- fendants 
5 | | e | | were ſen- 
| : | | tenced by 
| | | | Fine and 
PE | 8 | | Impriſonment. 
34. If Feloay be done, and one hath Suſpicion upon probable Matter that But in this 
B. is Guilty of it, becauſe that he had Part of the Goods, and is indigent Calc three 
and of evil Fame, or if the Party be indified, or it a Murder be commit- 9 4 
ted, and one is ſe near the Place, or coming with a Sword Ec, bloody ; I That“ 
or that he was 17 Company of Felons, or hath carried the Goods ſtolen to ol. Filony be 


ſcure Places &c. theſe are good Cauſes of Suſpicion, and by Reaſon dere. 2dly, 


thereof he may arreſt the Party ſo ſuſpected, ro the End that he may That he, that 


f 4 : | ay ne F. 5 | ; 
ſubject him to Juſtice. 12 Rep. 91. Michsg Jac. in Sir Anthony Ath- waer, Suff. | 
ley's Caſe. | | Be „ 

| POE - pPirobable | 
Cayſe, which may be pleaded, and is traverſable. zdly, That he himſelf, who hath the Suſpicion, arreff 
the Party; for he cannot command another to do it; becauſe Suſpicion is a Thing Individual * andPer- 
ſonal, and cannot extend to another than to him that hath it. 12 Rep 91. Mich, 9 Jac. Sir Anthony 
Aſhicy's Caſe. | | | 


8. P. by Coke Ch. J. Mo. $17. pl. 1115. in a Nota at the End of S. C. 


35. If you will charge one merely upon Suſpicion, without other Proba- _ per 
bilities to warrant ir, this is a clear Conſpiracy ; but otherwiſe where "Oe T. 
there are good and ſeeming Probabilities; they thould not ſay that he 1s , ian in- 
the ſame Party, tor it it prove not fo, then it is plain Malice; cr if the dicts another 

rr —— 5 O Sn Tuſftics.. 


Ibid 151. If 


- — — > 
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upon Proba. Juſtice of Peace, upon his Examination, finds not ſuch Matter u 
dilities, and which to commit hi, notwithſtanding which the Party proſecutes ay | 
relies upon 67 ment againſt him, and he is acquitted, an Action ot Conſpir 2 
OI, for it is Malice apparent; Per Fleming Ch. J. Buls, 150. Tr 
the Party in Caſe of Wale v. Hill. fy 
indicted be | JET 5 1 
acquitted, an Action of Conſpiracy will not lie; the Suſpicion muſt be his on, and not 
of others; but Judgment was not given, becauſe the Court was not full, and the Part 
agreeing. Ibid. Wale v. Hill. os = 


acy lies, 


the Suſpicion 
les were u 
# | Io 


12 Rep 90. 36. Articles were entred into between A. and C. in Truft for f. F. why, 
S. C. in C. co venanted to procure Witneſjes to couviat A. of having poiſoned on- ry 
16 Nears before, and that C. ſhroud have a /ixth Part of what ſhould be fore 
feited by A. and the 7 was to be in Truſt for F. S. aud the Widow of the 
ſaid R. who were to ſwear, that he, being A.'s Servant, ſaw him put Poiſon 4 
a Cup of Liquor, and commanded the ſaid F. S. to car it to K. which , 
did, and that R. drank it, aud died immediately; and it was proved, that 
B. offered }. S. to get his Pardon, it he would accuſe A. and himſelt 
alſo &c. and for this Conſpiracy B. was fined 1000 1, and impriſoned 
and ſome ot the Defendants were ſentenced to the Pillory, and to be 
burnt in each Cheek with the Letters F. and C. lignitying a Falſe Con. 
ſpirator, and ſome were find, pillory'd, and impriſon'd, and the Lord 
Chancellor cited ſeveral Precedents of Cenſures, and ſaid, that the Ma. 
lice and Corruption in theſe Accuſations ought to be apparent, and tho 
an Jenoramus is found, yet the Party is finable for ſuch Conlpiracies, 
and ſo he is it the Bill is found, though the Detendant be Legitime Ac. 
Anthony Aſhley's Caſe. | = 
37. A bare Conſpiracy to do a lawfal AF to an unlawful Endis a 
Crime, though no Act was done in Conſequence thereof; Per Cur, 
8 Mod. 321. Mich. 11 Geo. 1. the King v. Edwards. | 


quietatus. Mo. $16. pl. 1105. Mich. 9 Jac. in the Star-chamber, Sir 


— 


(C) Actions for it. 


e Man cannot have Action upon the Statute of Procurement of 
ILA. Coke, falſe Indictments till he be Legitimo modo Acquietatus hy the 


in * So Statute of Weſim. 2 cap. 36. which ſpeaks of Procurements of ſuch In- 
mentar * 


d che Words dictments againſt a Man who dwells in another County tor Vexation. 


of this Sta- Br. Action ſur le Statute, pl. 44. cites 8 E. 4, 5. 
chat fach Plaints were moved againſt the Party maliciouſly by the Solicitation or Procurement of the 
Sheriffs, or other Bailiffs, or Lords, the Replication ſhall be admitted &c. ſays it is to be obſerved, 
that the Procurement 1s the Subſtance, and implies that it was done maliciouſly, and therefore if the 
Jury find the Procurement, and that it was not dont maliciouſly, yet the Court ſhall adjudge it done ma- 
liciouſly, becauſe it appears ſo to them judicially. | | 5 
2. Conſpiracy againſ# two for cauſing the Plaintiſf to be falſely indified 
in a foreign County contrary to the Statute of 8 H. 6. [10] And per Fair- 
fax |. this Action upon this Stature may be brought againſt one alone, 
and fo of Writ of Conſpiracy founded upon Writ of Treſpaſs ; but upon 
Indictment of Felony Conſpiracy thall be brought againit two at leaſt, 
for this is an Action tounded at Common Law. Br, Conſpiracy, pl. 38. 
Cites 11 H. J. 25. | TY * 
3. Where two conſpire 70 indict one falſely, and the Party is not in- 


dicted, becauſe the Jury had not ſufficient Evidence, but return'd an 


Inoramus upon the Bill, no Conſpiracy lies, becauſe he never was = 


7 IP or w Wz ” &” ik: 
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dicted nor acquitted, yet he may be indicted upon Conſpiracy at the 
Common Law ; So it any commit Perjury, which is not punithable by the 
Statute of 5 Eliz yer he may well be indicted thereof, and punithed by 
Fine and Impriſoument. Cro. J. 8. pl. 9. cited by Popham as reſolved 
by all the Juſtices 16 Eliz. Sydenham v. Keilaway. 

' 4 Action upon the Cafe in Nature of a Conſpiracy lies not againſt any 
who prefers an Indidment and ſwears it to be true; tor it is for the King 
and the Common Wealth, and if it ſhould be allowed no Indictment 


would be prelerred Cro. E. 7. 24. pl. 57. Mich. 41 & 42 Eliz. B. R 
Sheringron v. Ward. 


5. Conſpiracies puniſhable by Law before they are executed muſt have Mo. 813. pl. 
four Incidents ; 1ſt. They muſt be declared by ſome Manner of Proſecu- 1101. S. C. 


tion, or by making Bonds or Promiſes to one another. 2dly, They Wee 
mait be malicious, As for unjuſt Revenge &c. 3dly, They mult be falſe but S f 


againit an innocent Perſon. ꝗthly. They maſt be out of Court volunta- does not ap- 


n; In a Nota of the Reporter. 9 Rep. 57. a. Mich. 8 Jac, in che bedr. 
poulteret's Caſe, alias Stone v. Walters & al Mo. 817. at 
ot : : LO | the End of 

| J. 1105. 
Mich. 9 Jac. in the Star Chamber, ſays, Nota, iſt That in theſe Accuſations there onahe to * 
ayparent Malice or Corruption. zdly. That though an Ignoramus be found, yet the Conſpiracy ts 
fable here, 3dly. That though he be Legituoe Acquictatus, yet he is finable in the Star- Chamber. 


p = Po „ >» v GIVES 


6. A Conſpiracy of any Kind 1s illegal, though the Matter, about | 
which they conſpired, might have been /awfs/ tor them to do if they had y 
uct conſpired to do it. 8 Mod. 11. Mich. 7 Geo. in Caſe of the King v. 
Journeymen Taylors of Cambridge. | 5 


_ k ; » 2 


* 


D) Conſpiracy. In what Caſes Acceſlary ſhall have 


Conſpitacy. 
1 | 17 O were indicted the one as Principal the other as Acceſſary, 
; and the Principal was arraigned and acquitted, by which the F. N. 3 
Acceſſary brought Writ of Conſpiracy, and it was doubted if he ſhall reco- 8. Þ 2 | 


ver, becauſe his Lite was never in Feopardy ; for by the Acquittal of the that the Ac- 
Principal the Acceſſory is acquitted and thall not be arraigned ; bur be- cefſary ſhall 
cauſe he is Legitimo Mods Acquietatus by the Acquittal of the Principal, _ 2 = re 
therefore he ſhall recover his Damages, quod nota per Judicium i. 25 
tor his Life was in Jeopardy in this Manner. For if the Principal had © 
been tound Guilty they ought to have inquired further of the Acceſſory 
1 he had appeared. Br. Conſpiracy, pl. 2 cites 33 H. 6. [1] & 34. 

6. 9. | | | | 


2. But if the Principal dies before he be attainted or outlawed, of N. 5 
gets a Charter of Pardon before his Aitainder, the Acceſſory ſhall not A 


ee „ ONE. 2-113 (A)in 
have Conſpiracy, for his Lite was never in Jeopardy ; for his Principal Mane: 8. P. 
was never arraigned. Ibid. e 


3. Ita Man cauſe one as Principal to be appealed of Felony or Mur-(F) S F. 
der, and another as Acceſſary to him, and atterwards is nonſuit in his 
Appeal, the Acceſſary Jhall have a Writ of Conſpiracy as well as the 
Principal. F. N. B. 115. (A). | 


(E) Writ 


— 
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(E) Writ and Count. 


IN Writ of Conſpiracy brought againſtDefendants for forging of ; 
Releaſe, by Cauſe of obich Kale given in arts 4 Eg 
ſed againſt the Plaintiff, ſo that he loſt a Ward &c. but he did not ſuppoſe 
by the Writ that Fudgment was given againſi him upon this Verdict, Ju 
he ſhetved it in his Count; yet the Writ abated. Thel. Dig. 8). lid. 9. 
cap. J. S. 26. cites Paſch. 39 E.3. 16. fn 
2. In Conſpiracy againſt Baron and Feme and others, notwithſtandin 
that the Feme cannot conſpire with her Baron, and that the Writ ou he 
to abate for this Cauſe againſt them, yet it all ſtand againſt the others 
Thel. Dig. 236. lib. 16. cap. 10. S. 26. cites Paich. 40 E. 3. 19. Quere 
3. In Conſpiracy the Writ was, that the Deſendants procured one W to 
onſt the Plaintiff of his Land, and to infcoff one B. thereof, againſt whin 
one E. ought to have ſued a Scire Facias &c. and held good enough, and 
urſuant, notwithitanding that it comprehended quaſi two Procurement, 
hel. Dig. 106. lib. 10. cap. 15. S. 11. cites Hill. 43 E. 3. 10. | 
4. And a Man may have ſeveral Matters in Writ of Conſpiracy, 'Thel, 
| Dig. 106. lib. 10. cap. 15. S. 11. cites 47 E. 3. 15. DE. 
Frith. Con- 5. In Writ of Conſpiracy, for that the Defendant cauſed by Conſpi. 
ſpiracy, pl. racy 4 Preſentment to be made that certain Land was given to find a Chap- 
18. cites S. C. jain to chaunt in ſuch a Chappel annually, which had nat been done by te 
I 05 og Years &c. where the Record of the Preſentment was to find a perpetual 
8 pr 23. Chauntry &c. yet the Writ was adjudged good. Thel. Dig. 17. lib. g, 
cites S. C. cap. I. S. 9. cites Mich. 47 E. 3. 15. 8 9 
that by ſuch _ 5 : LETS 
falſe Office the Plaintiff's Manor was ſeiſed into the King's Hands, and that he ſued it out ad Dam- 
num 400 l. and ſays it ſeems there that Action on the Caſe lies for ſuch Offence. —— Br. Conſpiracy, 
pl. 8. cites S. C. by the beſt Opinion becauſe the Manor was not found held of the King, and nothing 


is ſaid of Mortmann (for it mg be before the Statute) and the Don »r might have had Ceſſavit, and ſo 
the King had ſeiſed without | 


auſe, it was held that this Action did not lie. 


6. Tho' ſeveral Matters are in Writ of Conſpiracy, and one of then be 
falſe, yet the Writ is good enough tor the others. Thel. Dig. 238. lib. 
16. by 10. S. 66. cites Mich. 47 E. 3.15 TI 

7. In Conſpiracy [the Plaintiff] declared that the Defendants conſyis 
red ſuch a Day in C. and &. and the Defendants were awarded to an- 

ſwer; for a Man may conſpire in two Vills at one and the ſame Day, b 

which the Detendants were compelled to anſwer. Br. Cine 


20. Cites 22. H. 6. 9. „ | 7 

8. In Conſpiracy by the Acceſſary, where the Principal was acquitted 

no Mention was made in the Writ that the Principal was impriſoned, and 

N a good Exception. Thel. Dig. 95. lib. 10. cap. 6. S. 18. cites Hill 

Thel Dig. , 9: Conſpiracy that the Plaintiff was iadicted and acquitted at D. before 
100. lib. lo. ſuch Fuſtices; The Defendant pleaded to the W rit, becauſe he did nt 

cap. 9.S 24. ſay at D. in the ſame County, & non allocatur; for it ſhall be intended 


cites 8. C. to be in the ſame County, unleſs the contrary be thewn. And in Treſe 
paſs Quare Clauſum fregit apud D. he need not ſay apud D. in the 
ſame County; For it ſhall be intended to be in the ſame County. Br. 
Conſpiracy, pl. 3). cites 35 H. 6. 46. Se 2 
Toid 114. 10. If the Principal and one, who is acceſſary, be indicted of Helo, and 
8 SE be taken and arreſted, the Principal is inditfed and acquitted, now by 


the Conſpi- that the Acceſſary is diſcharged, and the Acceſſary thereupon thall have 
racy is 1 W rit of Conſpiracy agalnſt thoſz who confpired ro indict him, and 


be WIi 
. 4. 
115. (4 


the 


in the 


it. | 


wid pro 
1 onl 


eit do 
116. ( 
12. 
14 n. 
done & 
13. 
per R. 
(ham 
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e Writ in che End ſhall ſay ©r0uſque idem (the Principal ) ſecund leg founded up- 
j acquietar / wiſſet & ideia (the Acceſſary) quietns receſſit. F. N. B. . 
3 4 
6 (A). Plaintiff, 
| | | | the Wrir 
in the End ſhall ſay Qucuſque ide ni Duerens per Conſide rationem Curie noſtre inde quietus receſt. 


Falle it, If a Writ of Conſpiracy be brought againſt two, then it ſhall be 
5 id properly a Writ of Conſpiracy ; But Fit be brought againſt one Per- 
"0% Wir only, chen 7 is but an Action upon the Caſe upon the Falſity and De- 
but ic done; becauſe one Perſon cannot conſpire with himſelf. F. N. B. 


45 8 FOE. | 
Wk Writ ought to be brought in the County where the Conſpiracy 


g WL: made, and not where the Indictineat was, or where the Deed was 
Ihe done &c. F. N. B. 116. (M). | | 
erg, 13. In Conſpiracy the Matter muſt be /aid te be falſely & malitioſe; 
ere. er Richardſon Ch. J. Godb. 445. pl. 511, Mich. 4 Car, in the Star- 
10 (haniber. Taylor v. TIowWlin. 
bom 
and | T, 8 ON 
Its, FE”: | 
el, p 

(F) Pleadings. 
bi- 
9 


IF two conſpire to indiff another, and after they are of the Jurors, b. N. B. 113 
and indict him; it is a good Plea in Conſpiracy that they were to (E) in the 


14 & his Iudictors; And per Green it is a good Replication that they con- new Notes 

9. (hired before, and afterwarde were of the Inqueſt by their wn Procurement, —_— 5 
ud inicted him. Quere, tor it was not adjudg'd. Br. Conſpiracy, Qurzre, =_ 

the pl. 15. cites 21 E. 3. 17. 5 | * 47 RL, 

: | | | | | 16. 12 E. 

5 2 67. that they ſhall not, 27 AM. 12. — And another Quære if the Jurors procure themiclves to_-. 
be impanelled. Ibid. cites 9 H. 4. fol. ult. 5 CLIC | | 


2, Conſpiracy againſt ſeveral, where the Plaintiff was 5 their La- 5. P. in 


bour indifted ot Felony &c, and after was acquitted, one ſaid that he noma 
bl 


y was Fuftice by Commiſion, and informed the Inqueſt, abſque hoe that he Heat's 
was guy before, and another ſaid that he was one of his Indictors, and a Max. 10). 

A good Plea without Traverſe, and another aer, that he was ſworn to in- * cites 

2 m the Inqueſt, and to indict him, and no Plea, Br. Conſpiracy, pl. 8. P. Br. 

2). Cites 27 All. 12. 1 8 Ss Traverſe, 

| per &c. 


p. t. cites + Aff, 12. [but it ſhould be 249 Af. 12. and fo are the other Editions.] — F. N. B. 
115. (E) S. P. and the new Notes there (d) cites S. C. | | 5 


3. Conſpiracy againſt four, three pleaded to Tſſue, and the fourth plead- 
& Matter in Law, oe atter the three were acquitted, by which che tourth 


a pray'd to go quit, becauſe one alone cannot conſpire, by which he went 
, quit; Quod Nota. Br. Conſpiracy, pl. 29. cites 28 Af 12. 3 
4 In Writ of Conſpiracy it is a good Plea that the Defendants were F N. B, 115. 


Indttors of the Plaintiff, and that which they did was by force of their CE) S. F. 
Cath; Judgment &c. And if this be found by the Record of rhe In- 


ſue Seire Facias of a prior Right, ſo that the Plaintiff ſhould Joſe his M ar- 
any. Belk demanded judgment of the Writ; tor it is that che three 


WHT fiocurcd one of them, and yer non Allocatur; For the two may pro- 


mgm they thall go quit; Quod Nota. Br. Conſpiracy, pl. 30. cites 
30 All, 21, Roch | 

5. Conſpiracy againſt three, ſuppoſing that the three procured one of ihe 

| three to ouſt the Plaintiſſ, and the Defendant R. againſt whom B. jhould 


. 
422 
. cure the third, and fo well, by which he pleaded Not Guilty, 3 

Conſpiracy, pl. 5. cites 42 E. 3. 1. — 9 

6. And ſee 43 E. 3. 9. that the procuring to ouſt the Plaintiff and the 

Deſendant R. and that B. ſhould ſue Scire Facias &c. which are tory 

| Matters, is not vicious; for the one is not Cauſe alone by itſelt, and the 

one is acceflary to the other, by which he pleaded ro the Werir, becyy, 

fre Judgmen in Scire Facias, yet he may have Writ of Right, ther. 
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fore judgment of the Writ, & non allocatur. But Quzre it the \y;; 
lies, becauſe though rhe Defendant procured as above, yet if the Act yy, 
not done the Action does not lie. Br. Conſpiracy, pl. 5. cites 42 E. z. 
J. Conſpiracy again} three, becauſe they conſpired zo 1241 the Pian. 
tiff of a Rape of N. P. and taking her Goods to the Value of 191, i, 
was acquitted &c. Tank demanded Judgment of the Writ, becauſe be 
did not ſhew what Goods they were, & non allocatur ; for it was accord. 
ing to the Indictment, and as to one he ſaid that he was one of the ly. 
dictors, and to another that he was Hundredor of the Hundred, and b{yr 
him the Indictment wrs taken, and ſo as Fudge & non allocatur, unleß 
he was Judge by Commiſion. Belk ſaid they conſpired before the [ndig. 
ment, and yet held that it does not lie againſt them; Quære. Br. Cop, 
ſpiracy, pl 9. cites 47 E. 3. 16. | 
8. Conſpiracy againſt ſeveral, one juſtified as Bailiff to return Pay 
and after was 1 to ſay what he knew of the Matter; Judgment & 
and the others ſaid that they were ſworn upon the Indictment, and held thut 
the Juror is excuſed though the Plea of the Bailiff be not good, yer wy 
only cannot be a Conſpirator; per Gaſcoigne clearly in the written Book, 
Br Conſpiracy, pl. 12. cites 8 H. 4. 12, 13. | 
Br. Failerde 9. In Conſpiracy the Defendant ſaid that he was one of the Flaintif' 
W_ Indictors, and ſworn before the Fuſtices of Peace, and fhew'd whom &e. 
3. eites d. = betore whom he was indicted &c. Judgment fi Actio, and a good Plea, 
by which the other ſaid that no ſuch Record, and the Delendant failed 
of the Record at the Day &c. Br. Conſpiracy, pl. 22. cites 4 H. 6.23 
10. Conſpiracy againft three of indicting the Plaintiff, Gorte ſaid the 
Day, Near and Place in the Declaration, the Inqueſt was charged before the 
Fuſtices for the King and E. D. Defendant was there with his Eye ont, 
and his Tongue cut, and the Fuſtices ſwore him to give Evidence for the 
King, and he demanded Counſel of the other two what to do, and they coun- 
ſelled him to do according to the Command of the Juſtices, and he did 


it, which is the ſame Conſpiracy &c. Judgment &c. Quæœre. Br. Con. 


ſpiracy, pl. 16. cites ) H. 6. 13. . | 
11. lr was agreed, that in Conſpiracy of an Indictment, it is a good 
Plea that ul tiel Record of Indictment quod nota. Br. Conſpiracy, pl. 
36. Cites 9 H. 6. 26. =O. 35 N 
12. In Conſpiracy it is a good Plea that the Defendant was one of bit 
Indictors, and pleads certain, Judgment ſi Actio; and a good Replication 
that 0 ſuch Record, Br, Conſpiracy, pl. 17. cites 19 H. 6. 19. 
13. In Conſpiracy the Writ was cepit tor cepiſſet, and yet well. B. 
Conſpiracy, pl. 18. cites 19 H. 6. 34. 3 | 
14. And it one Writ of Conſpiracy be purchaſed pending another Writ i 
the ſame Conſpiracy, yet it ſhall not abate ; tor ſeveral Conſpiracies may 
be ci one and the {ame Day, and therefore he pleaded Not Guilty. Br. 
S. b. by New= 15. In Conſpiracy the Defendant juftified at another Day, and the 0- 
4 71 pinion was, that he ſhall ſay, Ab/que hoc that he is Guilty of any Conſpt 
5e in the racy before or after; but it was not adjudged, Br. Traverſe per &c. | 
Day. Br, 315. Cites 20 H. 6. 5. 33. 150 ; e 
Traverſe. 5 . 3 3 8 
per &c. pl. 361. cites 8. C. ———Heath's Max. 106. cap. 5. cites S. C. gut in 12 E. 4. 18. The 
Defendant juſtified as a Juſtice of the Peace, and inſtructed the Jury at another Day abſque hoc thut 
ke was Guilty before. Br. Traverſe, per &c. pl. 315. = 1 6 
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16. If a Man be indifed, and the Party ſues Appeal, and he is arraign- 
ed upon the Appeal, and the Defendant is acquitted he ſhall not have 
Conſpiracy, nor thall recover any Damages againſt the Plaintiff; becauſe 
where the Detendant is indicted the Jury upon the Appeal thall not in- 
quire of Abettors, Per Danby, quod tota Curia conceſſit; tor the Acquit- 
tal was upon the Appeal and not upon the Indictment. Br. Conſpiracy 
pl. 2. cites 33 H. 6 & 34 H. 6. 9. 5 ; 
17. In Conſpiracy, the one pleaded Not Guilty and the other juſtified 
and traverſed ab/que hoc, that he was Guiliy after ſuch a Day, nota. Br. 
Conſpiracy, pl. 3..cites 34 H. 6. 14. 
18. It was agreed, that 70 ſay that he who was killed was his Couſin or 
gervant, or that the common Fame was that the Plaintiff killed him, are 
good Matters of Plea in Conſpiracy. Br. Conſpiracy, pl. 4. cites 35 H. 
6. 14. ; 
94 Conſpiracy in B. R. the one of the Defendant's demanded Fudgment 
of the Writ 3 tor he ſaid, that where the Plaintiſ has ſuppoſed that he con- 
ſpired to indict him of certain Felony, he ſaid, that there is a Record of In- 
dichment in which the Plaintiff and R. D. and F.C. are indicted of the ſaid 
Felony, abſque hoc that there is any Record of Indictment which ſuppoſes 
that the Plaintiff only did the Felony, and yet the Writ was awarded good; 
for it was ſaid, that Felony is ſeveral and not joint, and the IndifFment is 
in itſelf a ſeveral IndiEtment againſt every one of them. Br. Conſpiracy, 
pl. 32. cites 6 E. 4.4 . | 
20. Where a Man is indicted and the Indiment is inſufficient, and he 
does not take Advantage of it, bat pleads Not Guilty and is acquitted, and 
brings Wrir of Conſpiracy, it is a good Bar to ſay, that the Indifftment 
was not ſufficient, ſo that he was not duly arraigned. Br. Conſpiracy, pl. 
23. cites 9 E. 4. 12. Per Littleton, quod non negatur. 5 
21. If rwenty are indicted, and one of them brings Writ of Conſpiracy, 
ſupboſing that the Defendants conſpired to indict him, it is no Plea that there 
is a Record that he and others are indicted, and not that he only is indicted; 
Quod nora. Br. Conſpiracy, pl. 24. cites 9 E. 4. 23. es 
22, Conſpiracy againſt F. fenny and others of Conſpiracy made the firff 
Day of Auguſt, by which he was indicted the 4th Day of Auguſt before F. 
Fenny and other Fuſtices of Peace 3 and that after he was acquitted, and 
tor J. Jenny it was ſaid, that this ſame F. Jenny Defendant, and J. Fen- 
ny Fuſtice of Peace Was one Perſon and not divers, And, per 1 15 you 
ought to ſhow How he meddled as Faſtice of Peace; by which he ſaid, that 
the Bill was delivered to him, and he read it to the Jury, and command- 
ed them, if it be true, to find it, and otherwiſe not, abſque hoc that he 
is Guilty of any Conſpiracy before the ſaid 4th Day ot Auguſt, & ad- 
journatur. Br. Conſpiracy, pl. 33. cites 12 E. 4. 18. 
23. Conſpiracy againſt two, rhe one came and pleaded the Death of the 
her pending the Writ, and no Plea per Cur. tor it may be found that he 
and the other conſpired, and then well. Br, Conſpiracy, pl. 34. cites 
; 38 a Conſpiracy againſt tævo, one pleaged to the Writ, and the other Ibid. in the 
Matter in Law, shich is adjudged for him, and the Plea unto the Writ new Notes 
{ous by Verdict againſt him who pleaded unto the Writ, the Plaintiff ſhall per lay pF 
ave Judgment againſt him who pleaded to the Writ. F. N. B. 115. 15. accor- 
0 5 | | | | 3 dant, for it 
e | | | | may be a Conſpiracy. 
25. But if both had pleaded Not Guilty, and one had been found Guilty Ibid 15 the 
and the other not, there the Plaintiff ſhall not recover, for then he did here (Hh... 
not conſpire as is ſuppoſed by the Writ. But ic may be that they did ſays See ac- 
conſpire in the Cate atorefaid, although the Matter in Law be ad- cordant 33 
judged for the Defendant. F. N. B. 115. (EK). "A 5 * 
6 1. 28 AM. 12. 11 H. 4. 2. But if one be found Guilty, and the other makes Default 24 E. 3. ;, or be 
Dea : 112 g 4. R — 2 — — the one, thongh he had releaſed — . other. 
a2 K. 2. Brief $38, 26. Con 
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Goods in his Pofiefſion was a ſufficient cauſe of Suſpicion. Mo. 69, 


unto Gawdy F. who, upon his Examination, finding Cauſe to ſuſpeti him, 
did commit him and bind him over &c. and he did likewiſe bind the De. 
fendant for to proſecute againſt him, the which he accordingly did and 


tion. Bulſt. 150. Arg. cites 42 Eliz. B. R. Paine v. Rocheſter. 


brown Mare, and upon acquaining the other ot it he ſuſpected him alſo, 


(6) Where the Indiftee &c. hall be faid Legiti- | 


in the County of H. before certain Juices &c. and rhe Defendant 


the Plaintiff was arraiged upon the ſame Indictment, A. who was the 


and in this his Juſtification ſhewed how that he was robbed by Perſons to 
Him unknown, and that one of them was upon a brown Horſe, and had a 


In the County of H. before certain Juſtices &c. by which he was talen 


25. Conſpiracy; the Defendant pleaded his Goods were feloniouſly 
Stolen, and he fonnd them in the Poſſeſſion of the Plaintiff, for which þy 
indifted him, and gave Evidence againſt him, and upon the Trial the 
Plaintiff was acquitted, and Traverſed that he conſpired aliter vel alig 
modo. Adjudged a good Juſtification, becauſe the finding of the 


pl. 828. Paſch. 36 Eliz. Varrel v. Wilſon, . 
26. In an Action upon the Caſe inthe Nature of a Conſpiracy for procur- 
ing him to be indicted for ſuppoſed robbing of him the Defendant juttified, 


white Cloke, and was like unto the Plaintiff, and upon this he complained 


the Jury did acquit him, and fo juſtified. To this Juſtification the 
Plaintiff demurred in Law, and this was ruled to be a good Juſtifica. 


2. S. C. thus, viz. Two Perſons were robed, and after ward one of 
them ſeeing J. S. ſuſpected him to be one of the Robbery who was on 


and thereupon got a Warrant to bring J. S. and examine him, but he hear. 
ing of it abſented himſelf, but atterwards was taken and committed roGaol 
by Juſtice Gawdy, who advifed them to indict J. S. of the Robvery; ]. 
S. was indicted and acquitred, and brought Action of Conſpiracy a- 
gainſt the two; bur the Court held that the Cauſes of Suſpicion and 1 
S. his abſenting himſelf are Cauſes ſufficient. Cro. E. 871. pl. . Hill, 
44 Eliz. B. R. Paine and Rocherſter v. Whitfield. 0 


— 


— 


— * 2 


mo modo Acquietatus. 


1. LI. B. brought Writ of Conſpiracy againſt the Id. of T. E. D. 
and others, becauſe they conſpired to indict him at B. in the 
County of V. of the Death of F. P. by which he was iudicted of it at H. 


and impriſoned till he was arraigned upon it and /awfully acquitted at H. 


proteſtando that he did not conſpire, pro placito dicit, that the ſame Day that 
Feme of this ſame F. P. came before A. B. Fuſtices of Gaol Delivery, before 
whom the Plaintiff was arraigned within the Near aſter the Death of ber 
Baron, and delivered to one B. Sheriff of the ſame County Writ of Appeal 
brought by her of the Death of her Husband, which R. notified and 
read the Writ to the ſame Juſtices, and notwit hſtanding this, the ſaid Plaintiff 
was arraigned and acquitted, Judgment &c. and there it was agreed, 
that by the delivery ot Habeas Corpus, Certiorari or Superſedeas the 
Court ſhall ſurceaſe. And per Newton and Paſton Juſtices, this is not 
ſufficient notice; tor the Writ is directed to the Sherift, and he broke it, 
and ſhewed it to the Juſtices, and they did not fee it Sealed, fo that it 
is not but an Eſcrow to them, and therefore they did well to arraign 
the Defendant; but if they had ſufficient Notice, they ought not to 
have arraigned him at the Suit of the King pending the Appeal, contra 
Where they have not Notice; and then no Plea; by which the Delen— 
dant pleaded Not Guilty. Br. Conſpiracy, pl 19. H. 6. 28. It 
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(H) Indictment, or Information. 


IT. Lied V. in taking him in Arreſt for Felony, becauſe W. ſtood 
to his Detence and would not render himſelf to the Peace, 
and I. and T. procured H. to be indicted of the Death of this ſame W. by 
which he was apprehended and arraigned of it and juttified as above and 
went quit, bur the ſaid I. and T. who cauſed him to be indifted, ſball 
not be puniſhed as Conſpirators, becauſe H. did the Act, viz. killed W. 
and it is not as to I. and T. adjudged it this be Felony or not, quod 
nota, Br. Corone. pl. 89. cites 22 Aff. 77. 1 
2. Indictment of Conſpiracy wanted the ear, Day and Place where 
it was done, and was of Impriſonment of certain Perſons till they ſhould 
make Fine &c. where this ſounds in Oppreſſion and not in Conſpiracy, 
and becauſe they condemned him it was reverſed by Writ of Error, Br. 
Office del &c. pl. 5. cites 24 E. 3. 74. SE 
3. If an Indictment of Conſpiracy be laid for a Rape, it muſt be laid 
that there was Recens Proſecutio of it, otherwiſe it will argue a Conſent, 
and becauſe the Rape was concealed tor half a Year, an Indictment 
brought atterwards is falſe and malicious. Per Richardſon Ch. J. Godb, 
444. pl. 511. Mich. 4 Car. in the Scar Chamber. Tailor v. Towlin. 
4. An IndiEtment for conſpiring to charge another with being the Father Lev. 63. 
of a Baſtard Child is good. For per Cur. though the Offence (as was rasch. 14 
1 is Spiritual, yet this Court has Cognizance of every unlaw- 


\ The Ki | 
ful Act, by which Damages may happen to the Party as here they may v. Kimb&.ty 
by his being liable to maintain the Child. Sid. 68. pl. 3 Hill. 13 and Mary 
and 14 Car. 2. B. R. Timberley v. Child. 5 _ AG 

55 d the 
Indictment lies for the bare ee f without Indictment or any other Act done. — Keb. 203. 
pl. 7. Child v. North and Timberley. S. C. Adjudged for the Plaintiff, Niſi.— Ibid. 254. pl. 


25. the King v. Timberley S. C. Adjudged pro Rege. —8. C. cited Arg. 8 Mod. 320. 
SC. cited Arg. 2 Ld Raym Rep. 1169. — 8. P. Vent. 304. Hill. 28 and 29 Car. 2. B. R. 
The King v. Armſtrong & al“. 8. C. cited 2 Ld. Raym. Rep. Arg. 1169. 6 Mod. 100 
Hill. 2 Ann. B. R. Holt Ch. J. agreed that a Conſpiracy to charge one with a Baſtard Child is in- 
dictable; but the adviſing another to do it without more is not, — S. P. adjudged, 2 Ld. Raym. 
Rep. 1167. Trin. 4 Ann. The Queen v. Beſt. — 1 balk. 174. S. C——6, Mod. 185. S. C. 
adjudged, ———11 Mod. 55. pl. 31. The Queen v. Baſs, S. GC 1 


5. Indi&tment againſt the Defendant at the Seſſions for the County of 
Devon, for that he being an evil Man &c. and conſpiring to aggrieve 
one Laud, pretended he had broke his Arm, and accordingly counterferted the 
ſame; and upon that pretence refuſed to ſeek his living by any Labour, and 
exhibited a Complaint againſt him to the Fuſtices of the Peace &c, and it 
Was quaſhed upon Motion, as a Matter not Indictable. 2 Show. 456. 
pl. 421. Mich. 1 Jac. 2. B. R. the King v Salter. N 

6. A Conſpiracy that none [of them] ſhould buy Coffee of B. was ſaid 
Arg, not to be indictable it nothing more be done; but Holt Ch, J. 
denied it. 6 Mod. 99. Hill. 2 Ann. B. K. 5 

7. And fo it was ſaid Arg. that a Confederacy to way-lay a Man and 
kill bim or rob him, would not bear an Indiètment; but Holt Ch. J. 
denied it. 6 Mod. 99. Hill. 2 Ann. B. R. 8 

8. A Contederacy falſly to charge another with a Thing that is 4 
Cime by any Law is indiftable, and the Confederacy is the Giſt of the 
ladiftment, Per tot. Cur. 6 Mod. 187. Trin. 3 Ann. B. R. 

9. Several Fourney-men Taylors where indicted for a Conſpiracy a- 
mong themſelves to raiſe their Wages. The Court held that this Indict- 
ment need not conclude Contra Formam Statuti, though by Stat. 7 Geo. 
„cap 13 Journey-men Taylors are prohibited to enter into any ſuch 
Contract or Agreement, becauſe the Indictment was lor a Crnſpiracy 

e 1 _ which. 


Car. 2 B. R. 
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which is an Offence at Common Law ; tis true the Indidi ment ſet forth thy | 
they refuſed o u orł under ſuch Mages as they demanded ; but though this 
might be more than directed by the Statute, yet it is not tor the Je. 
nial &c. but tor the Conſpiracy that they were indicted, which in it. 
ſelt is illegal whether the Matter be law ful or not. And judgment 
confirmed per tot. Cur. 8 Mod. 10. Mich. 7 Geo 1. The King y 
the [ourney-men Tay lors of Cambridge. 1 
But if a 10. Indictments tor Conſpiracy are never quaſbed. Per Cur, Mod. 


Ty in the 321. Mich. 11 Geo. 1. The King v. Edwards. 
naif ment og | 
is plain and apparent it is quaſhed for that Reaſon, and the Party ſhall not be put to the Trouble t9 


plcad or demur, Ibid. 


** 8 


11. A Conſpiracy to let Lands of 101. per Ann. value to a poor Man. 
in order to get him a Settlement, or to make a Certificate Man a Pariſ * 
cer, or a Conſpiracy to ſend a Woman big of a Baſtard Child into auth 
Pariſh to be Delivered there, and ſo to charge that Parith with the Child: 
certainly theſe are Crimes indiftable. 8 Mod. 321. Mich. 11 Ge, 
ihe King v. Edwards and al”. OS. | 

12. Tone Delendauts were indicted, for that they Per Conſpirationem 
inter eos habitam, gave the Husband Money to marry a poor belp!:{s Wa 
man, who was au lubabitant in the Pariſh of B. and incapable ot Alu. 
Tiage, on Purpole to 2am a Settlement tor her in the Pariſh of A. wir 
the Man was ſettled ; and now it was moved to quaſh this Indictment, 
becauſe it is no Crime to marry a Woman and give her a Portion, ard 
the ſuſtices are not proper Judges what Woman is capable of a Hus- 
band,; Judgment was given tor the Defendant, becaule it wes nit 4- 
verred in the Indiflment, that the Woman was laſt legally ſettled in the Pa. 

rißb of B. but only that the was an Inhabitant there. 8 Mod. 320, 
Mich. 11 Geo. che King v. Edwards: & A. 

13. Sons have Furiſdiction of Conſpiracies; Per Cur. 8 Mod, 321, 

Mich. 11 Geo. in Caſe of che King v. Edwards. 55 


= 3 „ A 


„% tak. ow 


(1) Judgment. Error. 


S. P. Br. 1. IN Conſpiracy againſt ſeveral, one appeared and pleaded Me Gui, 
Verdict, pl. and was found Guilty with another who did not appear, and the 
"1  enes 24 Plaiatiff recovered by Judgment, and he brought Error becauſe he was cin. 
93.12 demn'd aud none C the others, and one only cannot conſpire, and yer. the 
Judgment was affirmed ; For it is found that he and another conſpired, 
therefore it ſhall bind the Defendant, but ir ſhall not bind the other 
who did not appear and plead, but it is ſufficient againſt the Defendant; 
Quod Nota. Br. Conſpiracy, pl. 21. cites 24 E. 3. 34. 
8 p. Br 2. Two Men were attainted of Conſpiracy by Verdict, by which it #3 
Conſpiracy, awarded that they Joſe their free Law, to the Intent that they ſhouid at 
pl. 31. cites afterwards be put in Furies, nor in Aſfiſe, nor otherwiſe in Teſtimony" 
46 All. 11. fhe Truth, and if they have to do in the King's Court, that they ſhould 
make their Attorney, and that their Lands, Goods, and Chattles coul 
be ſeiſed into the Hands of the King, and waſted if they conld not hate 
better Grace, and their Trees grubb'd up, and their Bodies to Priſon. N. 
Conſpiracy, pl. 28. cites 27 Aſſ. 59. 1 1 
One may be 3. An Abbot, and A. his Monk, bring a Writ of Conſpiracy again} 5. 
indiefed of a C. and D. and the Writ ſays, that B. falſely and maliciouſly conjpiravit cm 
Conſpiracy (7 aud D. & confpiratione pre-antea habita procured the ſaid A. to be db. 


he Sui : 
2 pealed of a Robbery, for which the ſaid A. was taken and _— 8 
| JET, | Newgate 


10 


. 


Mich. 23 Car 2. B. R in Caſe of Waldron v. Ruſcarrit. In ſome Places they have Tithirg- 


2 da . 
cd... 


—— * — 1 
Conſt 


Newgate, and indicted, and thereof acquitted. B. pleads Not-Guilty, then he ſhall 
and is tound Guilty, and Judgmenr is given that the Abbot ſhall reco- e 4 wl- 
er Damages, although move of the other Defendants were afterwards at- br gz 7 * 
tainted of this Conſpiracy, nor any Proceſs, atter Judgment had againſt 3 34. 155 
C. or D. Judgment was affirmed in B. R. The Reaſon is, the Pro- 43 E. 3. 33. 
curement was only laid in B. and after Iſſue and Judgment B. was ſe- But at the 
vered from the others, viz. C. and D. and the Suit was determined as 3 * 1 
to B. The Abbot had Judgment only to recover his Damages and Coſts, 2 
aud the Detendant in this Cate had zo the villamous Fudgment ; that is piatur. 27 
never to be a Wirneſs, never to approach the King's Palace, to be im- All. 59. 


ava tor Lile, his Houles to be pulled down, his Wife and Children Judgment 


— 


on Indict- 


being firſt catt our of them, his Trees cut down, his Meadows plowed mentof Con- 


up, and his Lands, Goods, Chattels, and Writings ſeiſed into the King's ſpiracy as in 


Hands. Jenk. 31. pl. 62. cites 27 Aff. 43 E. 3. 4. H. 5. Stam. 115. in Anat. 


| cites 4 H. 5. 
Juegment 220. F. N. B 114. (D) in the new Notes there (a). | * '2 Inſt. 384. S P. 
— z Init. 143. cap. 66. S. P. —— Ibid. 222, cap. 101. S. P. But by Shard, ſuch villaincus 
Judgment is only given where the Suit is by the King, but at the Suit of the Party it is not (o, but is only 
that he ſhall recover Damages. Mich 24 E. 3 34. b. pl. 34. the Abbot of Hide v. Moſchelden & 
ai —— Hawk PI. C. 195. cap 42, S. P. ſeys, that a villainous Judgment is given by the Common 
Law, and ror by any Statute, and is ſaid generally, in ſome Books, to be the proper Judgment upon 
every Convict ion of Conſpiracy at the Suit of the King, without any Reſtriction, to ſuch as endan- 
gered the Life of the Party; but he does not find this Point any where ſettled. 


4. In Conſpiracy upon an Indictment of Treſpaſs the Defendant ſaid 8. P. Br. 


that they were 1mpannell'd before Fuſftices of Peace in N. and hat which CORY» 
they did was upon their Oath ks ond fi Actio, and the Plaintiff re— AC 15; 
pled, that no ſuch Record, and Brit awarded to the Fuſtices of Peace to 
Certify it, and at the Day the Parties appear'd, and the Fu/tices did not 

return the Writ, and they had Day over, and then the Detendant made 

Petaulr, and the Plaintiff had Writ ot Inquiry of Damages which return'd 

401. and there it was agreed, that Conſpiracy lies as well upon Indici- 


ment of Treſpaſs as of Felony; and becauſe the Damages were too high, 
the Plaintiff releaſed 201. and had Judgment of the reſt ; tor the Court 
ſaid, if he would not releaſe part, they would abridge. Br. Conſpi- 


Tacy, pl. 11. cites 7 H. 4. 31. 


For more of Conſpiracy in General, See Actions on the Cale P. c) (Q 
(K. c) Indicment (E) Information, and other Proper Titles. 


5 | | * Decennari- 
* Conſtable. us Prima facie 
e 1 ii the ſame 
: | «ith a Con- 
Fe TN „ VVV ſtable, and 
— — — — — ET ITI TINS = diftered little 
| : | | in the Exe- 
cution of 


(A) His Antiquity. And how confidered. hs Ces, 


concerning 
0 keeping the 


Peace, yet 


1 T HE Conſtable is the Keeper of thePeace, that is to ſay, the High- eg Tug 


Conftatle for the Hundred, and the Ferty-Conſtable in the Town. ſame Officer. 


Ritch, ot Courts 97. cites 12 H. J. fol. 38. Vent. 170. 
. per Cur. 


mien 


. e——_ A eo oe oor nt oO 


. —— es 


Pl. C 33. cap. 8. S. 6. S. P. 


428 Conſtable. 
men and no Conſtables; Per Hale Ch. J. And Lambard 14. being cited, that the Conſtable and Tit. 
ingman are all one, Hale ſaid, that {o it is in ſome Places; that Præpoſitus is the proper Word for a 


Conſtable, and Decennarius for a Titbingman. Mod. 58. pl. 38. Mich. 22 Car. 2. B. R. in S. C.. 


High-Conftable was an Officer at Common Law before the Statute of Vinton as well as a Petir. Con. 


ſtable, and they are Officers to the Juſtices of Peace; Per Cur. 1 Salk. 175. in the Cafe of the Queen 
v. Wyatt —2 14 Raym. 1192, 1193. Trin. 4 Ann. in Caſe of the Queen v. Wyar, Powell]. !ays, that 
my Ld. Coke, 4 Inſt. 267. ſays, that a Conſtable of a Hundred was not an Officer at Common Lay 
but created by the Statute of Wincheſter ; Eur Powell J. hcic, that he was an Officer at Common 
Law, ard the Statute of Wincheſter only inlarged his Authority in ſome Particulars ; and fo it Wag 
held by myLd Ch. J. Hale in the Caſe of The King v. King, and the Caſe of The King v. Samois, 


Hill. 16 & 17 Jac. cited for it, and the new Authority which was given them by the Statute of Win. 


| cheſter, was what occaſioned the Miſtake ; and ſo they are Oſficeis ot the Peace, and Officers to the 


Juſtices of Peace, where no particular Officer is named. 


2. At Common Law, before the making ot the Statutes, by which Juf. 
tices of Peace were ordained to keep the Peace. The Ch. F. of England 
was appointed by the King, and he had Authority, and was ordained to 
determine Matters touching the Crown, and for Conſervation of the Peace 
throughout the Realm, and he thereby is the Ch. J. ot Peace. Alſo by 

the Common Law, before there was any Juſtice of the Peace, Conftalles 


of every Town were Keepers of the Peace within their Towns, Kitch, of 


Courts 96. 
S. C. cited 3. An High-Cnftable is not ſuch an Officer or Conſervator of the 


7 1 Peace whereof the Common Law takes any Notice; for he is not men— 


| Raym, Rep. tion'd in any Book; Per Anderſon. Cro. E. 375. pl. 25. Hill. 3) b 


1195. and liz. in Caſe of Sharrock v. Hannamer. 
ſays, that | | | 3 
this Point has been contradicted in my Ld. Hale's Time, Mich. 25 Car. 2. and ſays, that it has been 


held, that a High-Conſtable was an Officer at Common Law, and had Power to do all Things which a 


Petty- Couſtabie can do. 3 Keb. 231. in pl. 47. Mich. 25 Car. S. P. by Hale Ch. J.—2 Hayk, 


3 Keb. 231. 4, High- Conſtables were not ab Ori gine, but came in with Fuſtices of 


pl. 47. Mich: he Peace; Per Twiſden J. Mod. 13. pl. 26, Mich. 21 Car. 2. B. R. 


25 Car. 2. 


Z. R. in the Caſe of the King v. King, Hale Ch. J. ſaid, that contrary to 4 Inſt. it hath been held, 
that a High- Conſtable was an Officer at Common Law. | | | 


5. As to the Antiquity of the Office of a Conſtable, it ſeems to be the 
better Opinion, that both Conſtables of Hundreds, which are common- 
ly called Higb-Conſtables, and alſo Conſtables of Tithings, which are 
at this Day commonly called Petit-Conſtables, or Tithingmen, and were 
anciently called Chief Pledges, were by ihe Common Lau, and not firſt cr. 
dained by the Statute of Wincheſter, cap. 6. as it is holden by ſome that 
they were; for that Statute does not ſay there ſhall be ſuch Officers 
_ conſtituted, but clearly ſeems to ſuppoſe that there were ſuch before the 
making of it. 2 Hawk. Pl. C. 61. cap. 10. S. 33. 


J 
| 
| 
| 


(B) By whom made, and removed. 


1. OTE, that a Sheriff, Conftable, and Headborough, were Conſer- 


vators of the Peace at Common Law, and yet are Conſervators 


ofthe Peace, Br, Peace, pl. 13. cites 14 f. f. ir per Fineux Ct. J 


2. A 


e _ 2 * 


1 I. WW 


. 


Conſtable 
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2. A Writ of Reſtitution does not lie to reſtore a Conſtable, but an But the Lord 
Order by the Rule of Court was made for the reſtoring, placing, and %Þ9, ap. 
ſettling him in his Place again, he being choſe by the Vill, and ap- ( 75 of 
roved by the Lord, and ſworn; in which Caſe the Fuftices of Peace of hin mn 
had no Power; Per Williams J. to which the whole Court agreed. Bulſt. again, he” 
174. Trin. 9 Jac. the Conſtable of Stepney's Caſe. juit Cauſe, 


3s 1 NP remove him; 
Per tot Cur, agreed. Thid. 2 Hawk. Pl. = 63. cap. Io. S. 38. ſays it ſeems clear, that the oh | 
riff or Steward having Power to place a Conſtable in his Office, have by Conſequence a Power to re- 


z. Conſtable elected ar the Leet was diſcharged at the Seſſions, be- 
cauſe he was a Maſter of Arts & He was not {worn, but they elect 
and ſwear another. The King's Bench may, upon Complaint, grant a 
Writ to diſcharge the laſt, and {wear the other; For the Election of a 
Conſtable belongs properly to the Leer, unleſs a reaſonable Cauſe be to 
thecontrary. See Courts (J. a) pl. 1. and the Notes there. And (U. a) 
pl. 5. 10 Car. B. R. Herſon's Cate. | 

13 & 14 Car. 2. cap. 12. F. 15. If Conſtables, Headborouzhs, or 
bingen die, or go out of a Pariſh, two Fuſtices of Peace may ſwear new 
dus, il the Lord of the Manor hold a Court- Leer, or till the next Drnarter 
Mons, who ſhall approve of them, or appoint others; And if any Officers 
continue above a Year, the Juſtices of Peace, at their Quarter-Seſſions, 
may diſcharge them, and put in others, till the Lord of the Manor hold a 
Curt. | | 5 ho 

5. Johnſon pray'd Certiorari to remove an Order of Seſſions to remove a 
Gentleman choſen Conftable in the Leet by Splcen, which the Court granted; 
But wherher the Juſtices may or nor, they will here remove ſuch Perſon 
being unfitting, as in Alderman Abbye's Cale, And it the new one 
be not duly choſen, the old one mutt ſerve. Keb. 439. pl. 27. Hill. 
14& 15 Car. 2. B. R. The King v. Wright, 

6. The Book of Villarum in the Exchequer ſets out all the Vills, and 
there can't be a Conſtable ick created at this Day; per Moreton. Mod. 
13. pl. 36. Mich. 21 Car. 2. B. R. Anon. . 

. On a Motion to quaſh an Order of the Juſtices for one to ſerve as 
Conſtable of H. Moreton J. ſaid, If a Leet neglects to chooſe a Conſtable, 
upon Complaint to the Zaffrces of Peace, they ſhall by the Statute ap- 
point a Conſtable, And Twiſden J. ſaid that in this Cafe there are Afr- 
davits that there never was any Conſtable there; and he cannot tell whe— 
ther or no the Juſtices of Peace can erect a Conitablewick where never 
any was be fore; if he will not be ſworn, let them indict him for not 
executing the Office, and let him traverſe that there never was any ſuch 
Offite there. Keeling bid him go.and be ſworn, or if the Juſtices of 
Peace commit you, bring your Action of talſe Impriſonment. Mod. 13. 
pl. 36. Mich. 21 Car. 2. B. R. Anon, . 5 

8. If there be a Court-Leet that has the Choice of a Petty Conſtable, the 
Tuſtices of Peace cannot chooſe there; and it it be in the Hundred, 
Twiſden J. ſaid he doubred whether the Juſtices of Peace can make 
more Conſtables than were before, Mod. 13. in pl. 36. Mich. 21 Car. 2. 
B. R. Anon. . 3 TT 

9. Information againſt K. for refiſſing to take the Oath of a Conſtable And an In- 
of the Hundred being choſen in the Leet. The Defendant pleads that formation 


I. is an ancient Borough, and that they have a Leet there, and uſed to chaſe ahn Kew | 


 thur cn Officers &c. within the Borough. The Queſtion was whether for refuſing 


the living within the Juriſdiction of an inferior Leet fpould exempt a Man the Office 
from being choſe High Conflable in the Leet of the Hundred. Hale Ch. ]. * LI 
laid, The Caſe will be very d:ferent of this be really a Borough, and | en 5 
it be an Up/and Town; for formerly in England every Hundred uſed to 1p was 
lend their Jury, and every Borough uſed to ſend 4 Men of their own, an ancient 


and Conſtables were before the Statute, but that gives them View of 2 
3 R Armour; a bad 4 


* 


be lenz Court could not meddle in, becauſe it is an Office that extends beyond 


11 8. 
livgly. | | oration Of 
| pe mage has been a great Queſtion; but without Queſtion a Corporation ol 


Conſtable. 


4 : FIRE . . A = 2 | . 2 | 
Leet, viz. Armour ; and he ſaid that the Superior Leet {hall not meddle in the ln. 
Mn ferior of Matters inquirable there, unleſs it be in Cafe of Omiſſion; but 
10% „ee he ſaid, a Conſtable of an Hundred was an Article that the Interigy 


” 4 * * a 4 ” III 
- 


—_— FRY 


pleaded, that 


41 /t l in, and their Juriſdiction; ard fo judgment was againtt the Delſendant Nih 
a 75 Freem. Rep. 345, 349. pl. 433. Mich. 1675. Keene's Caſe, 

the Leet o | | | 

the Borough, oug bt not to do the Office of Conſtable of the Hundred, but Judgment was given againſt him: 
and it was ſaid that if there were a {pecial Cuſtom to be diſcharged, it might be good. 3 Keb. 197 
230, 231. Trin & Mich. 25 Car. 2. B. R. The King v. King | 


A ſpecial Verdict found, that within the Manor of the Hurd red of Farnham there are ſeveral other 


Manors belonging to divers Lords, the Inhabitants whereof uſed to be elected for the ſaid Hundred: 
They find alſo, that jhere is the Manor of the Town of Farnham within the Alanor of the ſn1id Eun 
in which there is a Court-Leer, and that the Defendant is an [nhabitant within the ſaid Town ef 1 
ham & nen alihi ; and that no Inhabitant of the Town of Farnham ever ſerved as High Conſtable for tle 
Flundred of Farnham he Qreftion ariſing upon the ſpecial Verdict was, Whether the Deſendant 
being in a particular Jeet, is excuſed from ſerving as High Conſtable of the Hundred? And on Debate the 
Court held, that he is not excuſed 11 Mod. 215. pl. 3. Paſch. 8 Ann. 6. R. The Queen y, Jer 
nings. I Salk. 383. pl. 33. The Queen v. Jennings is a different Caſe. | 


Tho' be- 10. S. was preſeated Conſtable by the Homage of a Leet in Eſſex, the 
2 5, Steward refuſed to ſwear hui, and nominated and ſwore in his Place one R. 
the Juſtices J he Juſtices of Peace ar the Quarter Seſſions, upon an F xamination into 
of Peace this Matter, order that S. ſhould ſerve the Office, and ſwear him accords 
could not ingly 3 This Order was removed by a Certiorari, and Exception was 
mr r taken to it, that the juſtices had intermeddled in a Matter ot which 
they ald they had no Conuſance; tor the Appointment and Swearing of a Con- 
ſxcar them. flable did properly belong to the Lord of the Leer. Per Cur. the E. 
Per Holt lection ot a Conſtable properly belongs to the Homage, and though the 
Ch. J. 12 TJuttices of the Peace have not originally the making ot a Conſtable, yet 
road . this is a Matter of the Peace within their general Furiſdittion, and they 
in Cai- of | have Power to examine this Matter at the Seſſions, and as to the Swear- 
Fletcher v. ing of a Conſtable, any ſingle Juſtice of the Peace may do it; and the 
Ingram. Order was confirmed. 2 Jones 212. Trin. 34 Car. 2. B. R. The King 
| | v. Stephens. | | „ | | 

It there is 11. Seſſions may chuſe a Conſtable, and the Order here appointing 
Leet at him to take the Oarhs is an Election of him &c. Per tor. Cur, He may 
all, then you be a Perſon not living within any Leet. And per Holloway J. They 
r Sterif's might have compelled him to take the Oaths by increaſing his Fine. 
Torn. How Cumb. 20. Trin. 2 Jac. B. R. Anon. | e 
can Juſtices | | | | | = 
Peace make a Conſtable who is an Officer at Common Law, and they only by Statute, only there may have 
been ſuch an Uſage from the Neglect of thoſe to whom it properly belong'd; perhaps there may have 
8 old Statute for it, which is loſt. Per Holt. 12 Mod. 180, Hill. 9g W. 3. The Kang v. 

ew1on, | | RN | ; 


But after 12. The Steward of the Leet uſually certifies under his Hand what 


22 Perſon is choſe, which Certificate is carry'd to a Jultice of Peace, and 
has no Au. if the Party refuſe, the Fuſtice ſends his Warrant to compel him, but 
thority. 12 Steward may, during the Court, ſwear the Conſtable as well as a Juſtice 
Mod. 88. of Peace after. 5 Mod, 128. Mich. 7 W.3. in Caſe of Fletcher v. 


S. Cm; ram. 
Ld Raym. Ingr 


Rep. 50. S. C. & S. P. ———Comb. 351. 8. C.&SP. per Holt Ch. : 


i2 Mod. 13, At Common Law all Conſtables were choſen at the Leet, and where 
there is 20 Leet, at the ourn, but * whether by the Steward or the Ho- 


669. pl. 6. common Right cannot £chyſe a Conſtable; by Cuſtom they may, but then 
S. C. the they muſt preſcribe tor it. Per Holt. 2 Salk. 502. pl. 2. Mich. 8 W. 
Court ſeem- 3. B. KR. The King v. Barme. „ 


ed accord. 


ingly, ſed adjornatur —— Ld Raym. Rep. 70. S. C. & S. P per Cur. —— W nere there is no * 


La) 


1 | | 3 Conltable. 43 5 
. pe muſt be choſe at the Tourn yet his Pozver would be re add; 5 TOY "5 
. Ch, J. 11 Mod. 215. Paſch. 8 Atin. B. K. in Ciſe of — c 3 e e | 
1 S. P. by Holt Ch. J. 12 Mod. SS. Hill. 5 W. z. in Caſe of Fletcher v Ingram. | 
nd We hg : 35 
if 14. The Village of C. having #0 Conſtable, the games by Order of 12 Mod. 
ons appointed owe to ſerve there; And per Ho 


| : t Ch. J. the Juſtices 185, 18": 
; have all along exerciſed this Power, and the Court wil mh they _—_ po. 3. 
ray have a ſufficient Authority tor it; but the 13 &'14 Car. 2. Cap. 12. gives v. Here 


them Authority to do it only in paiticular Cafes. 1 Salk. 175, 176. S. C. Holt 


ber pl. 2. Trin. 11 W. 3 B. R. The Village of Chorley's Caſe. 2 . {aid 
; | . | | | is 
I was, that the Juſtices of Peace could not create a Conſtable where none was before, though be had 
e heard it laid in Ld Ch. J. Kelling's Time, that if a Town be newly built, and they want a Conſtable, 
ile that the Juſtices of Peace may; and it being in this Caſe conteſted whether there was a Conſtable be- 
ant, fore, it was ordered to be tried, | 
the | | 7 1 SP 
285 15. High Conſtables are removeable as well at Petty Conſtables, and S. P. of the 
the Fuſtices ol Peace at Seſſions are the beſt Judges of that Matter; per greg 

' Cur. 1 Salk. 150. pl. 19. Paſch. 4 Ann. B. R. in Caſe of the Queen v. ole . oy 
te White. | 5 High Con- 
R. . | | fable that | 
to are choſe by them, if there be good Cauſe of Removal. Bulſt. 174. Trin. 9 Jac, in the Conſtable of 0 
rd Stepney®s Caſe. But if 1t be in a Manor, and the Conſtable is choſen and ſworn in the Court- py 
Vas Leet, the Jullices of Peace have no Power or Authority to diſcharge him. Ibid. ? i 
Ne 16, The Mayor of A. ſet up a Cy/fom that the Conrt- Leet there ollg hi 1 
E. t make a Liſt every Year of 5 Perſons to be preſented to the Mayor, and that til 
he te onght to chaſe one ont of them for Conſtable, and that the Fury ſhould | 
yet chuſe the ot her out of the remaining 4; Now this Year the Jute had made 1 
ey no Lift, but the Pariſhioners choſe the Conſtables themſelves, Upon the | 
ne Mayor's applying to the Sefrons, they made an Order of Diſcharge of one 4 
he of the Conſtables, and that the Mayor's Conſtable, whom he nominated in 1 
0g Default of the Fury's giving him a Lift, ſhould be confirmed. The Court 1 

W now quaſhed this Order; for they ſaid the only Statute, that gives the 1 
ng Juſtices Power at all in Relation ro Conſtables, is the Statute of 13 & | 
ay 14 Car. 2 cap. 12. [8] 15. and that Act only gives Juſtices Power to 
ey put in Conſtables in Default of the Court-Leet ; but does not impower 
Ne, them to diſcharge Conitables already put in. Accordingly the Order 
was quaſhed. Barnard. Rep. in B. R. 51. Paſch, 1 Geo. 2. The King 

v. Burden and Waketord. EO iro Tv . 

We | 
ave | 
V ' — : 5 _ 


O 


at C) Punithed for reſuſing the Office; and who may be 


- choſen Conſtable. _ 
ce Dae 1 . Ps 
V. 1. A Maſter of Arts may be elected Conſtable, and this is no Cauſe 
A to diſcharge him. See Court (I. a) pl. 1. Herſon's Cafe. 
2. An Attorney thall have a Writ ot Privilege for all Offices that re- This is to 
quite his perſonal Artendance, as Conſtable &c. Agreed per tor. Cur. bo granted 
Mar. 30. pl. 65. Trin. 15 Car. Anon. com 15 
re 30. pl. 05, ITIn. 15 C AIP . of their 
7 : 13 _ 1 | Attendance 
of in the public Courts. Mod. 22. in pl. 59. 2 Hawk. Pl. C. 63. cap. 10. S. 39. 8 P. and ſays, 


| that they ſhall have this Privilege even when they are choſen by a particular Cuſtom, in reſpect of their 
ell pres or otherwiſe; for that no ſuch Cuſtom ſhall be intended more ancient than the Uſages of thoſe 

urts, and therefore ſhall give way to them; and that upon the like Reaſons he finds it taken for 
granted that practiſing Barriſters at Law have the ſame Privilege, but he knows not of any Reſolution 
to this Purpoſe. : Z | 


he „„ 


— — — —3 - — — 4 3 
4 32 Conltable. 

N. B The 3. Ik a Man be choſen a Headborough at a Leet, he may be ina 
eee e for not taking his Oath, but then he ought to be warned to go before a Fu 

becauſe it tice of Peace to take his Oath &c. And upon a Motion a Writ was 

did rot ap- granted, directed to one Prig, who was choſen an Headborough 


| ing hi 6 : | Sh, com- 
pear How he manding him to go before ſome Juſtice to take his Oath &c. Allen n 
was choſen. 79. Trin. 24 Car. B. R. Prigg's Caſe. Tt 55 


Keb. 933. 4. Cuſtom that every Watchman of the Cu/tom- Houſe ſhould be free from 
1 33. TE ſerving was difallowed ; becauſe there being ſeveral Watchmen in that 
3323 Pariſh there might be a Failure of Perſons to perform the Office, and ſ 
Watchman 2 Judgment was affirmed. Sid. 272. pl. 28. Trin. 1) Car. 2. B. R. the 
Was an anci- King v. Clark. | e 5 5 
ent Officer, 5 3 DE | | | 
not aver, that there are ſufficient beſides to ſerve, and therefore Judgment for the King. —2 Hank 
Pl. C. 63. cap. 10 S. 41. ſays, It ſeems, that even a Cuſtom cannot exempt fitting Perſons from ſerving 
the Office of a Conſtable where there are not ſuffi -tenr be ſi des them to execute it; But ſays, that this 
Point ſeems not to be ſettled, as appears by the various Opinions in the Books concerning this Matter 
which are very differently reported. | | | 


5. A Cilſtom in a Vill is good, where there are ſeveral Houſes, that every 

one ſhall be Conſtable in Turn ; tor though it thall happen to the Turn dl 

a IVidow, ſhe may hire one to ſerve, and then he wio to ſerves is fiyorg, 

and he is the Conſtable and nor a Deputy; Agreed. 1 Syd. 355. Hill 

19 & 28 Car. 2 in V ane's Cale. 8 ER 

2 Keb 578 6. A practiſing Phyſician in London was choſe Conſtable in a Pariſh, and 
3 on a Motion for a Writ of Privilege it was denied, and a Difference 
Court order. made between an Attorney or Barrifter at Law and a Phyſician; that the 
ed to ſhew Privilege of the former is, becauſe ot their Attendance in publick Courts 
Cauſe why and not on Account of any private Buſineſs in their Chambers; but a 
0 gr Phyſician is a private Calling, and therefore they would not introduce 
empted, but DEW Precedents. Mod. 22. pl. 59. Mich. 21 Car. 2. B. R. Dr. Pordage's 


inclined that Caſe. 
It lay not. 


——- Sid. 431. pl. 19. the Kingv. Pordich, S. C it was ruled, that he ſhould be diſcharged of the Office | 


Niſi &c. 2 Hawk. Pl. C. 63 cap. 10.8. 41, ſays he has no Remedy for his Diſcharge; for there 
are no Precedents of this Kind and his Calling is private; but ſays he thinks, that if there are ſuficient 


Perſons beſides in the Place to execute the Office, and no ſpecial Cuſtom concerning it, he may pechays - 


| be relieved in B. R, 


J. The Privilege of Exemption from being ſworn Conſtable extends to 
a Parliament Man's Servant ; agreed and admitted by Twiſden J. but 
he ſaid he did not think it extended to his 'Tenant. Mod. 13. pl. 36. 
Mich. 21 Car, 2. B. R. Anon. F 
3 05 1 38. A. was actually Conftable of the Hundred of B. and lived at W. with- 
22 and he in the Hundred of B. in Eſſex, and being choſen Collector for the Poor in 
was diſchar- Cornhill in London where he firſt lived, a Writ of Privilege was moved 
ged till his for and granted. 3 Keb. 627. pl. 16, Paſch. 28 Car. 2. B. R. the King 
ice of v. Rice. „„ 1 e 
Conſtable: | 
ſhould expire. TE | ER 3 
2 Show. 75. 9. A Tenant in ancient Demeſue is liable to the Office of Conſtable ; 
Pl. 59. Trin. Held per Cur, Vent. 344. Mich. 31 Car. 2. B. R. Anon. 


31. Car. 2. 
R. the King v. Betteſworth, ſeems to be S. C. and Judgment pro Rege. 


| Comb. 350. 10. Replevin; the Defendant juſtified as Bailiff &c. in a Court-leet, 
S. C. adjud- by 2 Cuſtom there to chuſe a Conſtable and impoſe a Penalty of 495. 


FER 757. upon him if he refuſed. The Jury elected the Plaintiff under the Penalty, 


S. C adjud- & inde Notitiam habuit, but did not execute the Office, which being pre- 
5 ſenred at the next Court &c. the Defendant diſtrained. Per Holt, Fines 


ed 
Mod, l — — and Amerciaments being by common Right may be levied by Diſtreß, 
4. Lad. but this is a cu/fomary Penalty contrary to Common Right ; ſor it is 5 


ge 


| a 2 Wy 3 Aa Ss ES v5 es 8 
| Conltable. 433 
before Retuſal, arid ſo not to be diſtrained tor, without alleging a Raym Rep. 
Collom for fo doing, and the Notitiam habuit is too general; for it 69, S. C. ad- 
18 0¹ K have been ſOcwn that he was funmoned within a ecuvenient Time to laudged 
ate the Oach before a Juſtice of Peace as uſually done; and, per Rook- 
by, the Delendant has tailed in not alleging a Cuſtom for the Diſtreſs; 
judicium pro Quer. 12 Mod. 89. Hill. J W. 3. Fletcher v. Ingram. 
11. Steward of a Leet may impoſe a Fine upon a Perſon elected by the Suppoſe of 
Homage and refuſing to be tworn, i he be preſent in Court; bur 1 F not Common 
preſent the Steward cannot fine him, but he may be amerced which mutt Nißhe the 
he preſented at the next Court and affeered, and after the Court a Jut- e 
1 7 ; | ought to 
tice of Peace may give him the Oath. But the Party ought to be ſum» elect the 
woned, and Time and Place appointed under a Penalty when and where Conſtable, 
he ſhall come, and betore whom, to take the Oath, and it is not enough 24 Þy = 
to ſay Me /t iam habuit generally, Per Cur. 5 Mod. 130. Mich. J W. 1 
Fletcher v. Ingram. Y | if the Perſon 
| | ont 5 thus elected 
by the Homage by Cuſtom, <where of Cemmon Right his Election beloneed to the Steævard, refuſes in Court, yet the 
Seward may impoſe a Fine upon him if preſent ; Per Holt Ch. J. 12 Mod. 88. 8 C. —Comb. 
$59. S. C adjudged. dkinn 655.8. C. adjudged Ld. Raym. Rep. 69. S. C. adjudged. — 2 
awk, Pl. C. 6.4. Cap. 10. S. 46. S. P. and fays, that ir alſo ſeems that in either Caſe he may be indicted 
either in the Seſſions of the Peace or before Juſtices of Oyer and Terminer. 


— 


12. The Lord or Steward of a Leet may refuſe a Conſtalle for good Cauſe, 
and the 7uftices of Peace have done the ſame; Arg. Ld. Raym. Rep. 138. 
Hill. 8 & 9 W. 3. | = 
13. An Order for making a Conſtable was quaſhed abſente Holt, tor that 
ir did not appear by the Order that ne was an Iahabitant of the Liberty 
thourh of rhe Pariſh. 12 Mod. 256. Mich. 10 W. 3. Anon. = 
14. The late Conſtable is not dijcharged till the new is ſworn, becauſe 
the Pariſh cannot be without an Officer, 12 Mod. 156. Mich. 10 W. 3. 
Anon, CEP 
15. No Man that keeps a prblick Heuſe ought to be a Conſtable ; Per 
Holt Ch. J. 6 Mod. 42. Mich. 2 Anne B. R. Anon, © 
16. The Surgeons of London are exempt from bearing the Office of Con- 2 Hawk. PL 
{able by Star. 5 H. 6. cap. 6. and the Act likewiſe extends to Barber- C. 54 cap. 


Surgeons approved and admitted according to the Statute of 3 H. 8. cap. e 
11. ſo that they exceed not the Number of twelve Perſons. thar by the 
| 3 Equity of 


this Statute and the ancient Cuſtom of the Realm, all Surgeons have been allowed the like Privilege. 
A Surgeon was indicted for retuſing to ſerve the Office of Conſtable, whereupon a Noli Proſequi 
wes moved for and granted Niſi; ard the Reporter ſays, that no Cauſe was ſhewn, as ever he heard 
Comyns's Rep. 312. pl. 161. Mich. 5 Geo. I. B. K. the King v. Pond. | 


17. Where a Conttable is choſen at a Leet and refuſes to act, whether The Seſſious 
he is indifable at Sefions, or amerciable only at the Leet? Several Caſes agg 
were Cited againſt the Power of the Seſſions, and Time was given to the . 
Counſel of the other Side to anſwer the Objections. Gibb. 192. Hill. 4 but he 


Geo. 2, B. R. the King v. Lone. ought to be 
Fs e 8 indicted; 


Quod Curia conceſſit. 12 Mod. 180. Hill. 9 W. 3. the King v. Hewſon. 


dad. n 4 Wu 2 * 


(D) Faycured or puniſhed. 


i $ WAS indicted for that a Burglary was committed in the Night 
5 * by Perſons untuccon, and J. S. gave Notice to him being Con- | 
ſable, and required him to make Hue and Cry, and he retuſed, bur becauſe * 
he did not few the I late of Notice the Party was diſcharged. Cro. E. 


7 


654 pl. 46. Hill. 41 Eliz. B. R. Crowther's Caſe. ES 
58 2. Another 
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Word (may) = 
is the ſame with the Word (ſhall) Per Cur. 
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2. Another Exception was taken to the Matter ol the zndictment 
becauſe it has been adjudged, that an Hundred ſhall not be charged 
with a Robbery committed in the Night, tor they be not bound to vive 
Attendance 3 no more ought a Conſtable to do it in the Night, Bu 
all the Court held the Indictment to be good notwithſtanding ; tor it i; 
not like to the Caſe of an Hundred; becauſe it is the Cy ables Dich 
upon Notice given unto him, preſently to parſue. Cro. E. 16. 19. pl. 10 
Hill. 41 Eliz. Crouther's Caſe. „ 
3. Several Conſtables were indicted for re ng to execute the Warr 
of a Juſtice of Peace directed to em to apprehend one for a Contempt, ang 
the Indictment was allowed. 2 Roll. Rep. 78. Hill. 16 Jac, B. R. 
Coleman's Caſe. 2 
4. A Conſtable is not ſtable out of the Connty tor what he does in Ex. 
\ ecution of his Office. Held per Cur. Sty. 393. Mich. 1653. B. R 
Anda: 5: 95 | 
F. The Defendant being a Conſtable, was 7indiffed for that he cop. 
temptuctiſlyj and voluntarily negletied to execute diverſa P racugia & War. 
ranta direffed to him by Juſtices of Peace under their Hands ang 
Seals; Bur it was quathed, becauſe it did ct ſet forth the Nature and 
Tenor of the Warrants, tor unleſs the Detendant can know what particu- 
larly he is charged with, he cannor tell how ro make his Detence, 
Vent. 305. Hill. 28 and 29 Car. 2. B. R. Burroughs Caſe. 
6. In an Habeas Corpus and Certiorari for the Body of] S. who ha 
been impriſoned for not paying of a Fine of 201. ſet ar the Quarter 


Seſſions, the Return was, that he, being Conſtable and demanded by 


the Court to preſent an Highway, which was Sworn before him by tao 


Witneſles to be out of Repair, ſaid in Contempt of the Court, that he 
could not Preſent it; for which and certain other contemptuous Words, 
a Fine was ſet on him. The Court where ot Opinion, that the Fine 
was not well ſet; for Conſtables are to preſent upon their own Know. 
ledge, and the two Witnetles ſhould have been carried to the Grand 
Jury; for the Conſtable was not obliged to preſent upon their Telli- 
- mony. Vent. 336. Paſch. 31 Car. 2. B.. R. Anon. 5 


2 Salk. 69. J. Moved to Quaſh an Indictment apgain/t diverſe Inhabitants in Der- 


7 a by, for refuſing to meet aud make a Rate upon the ſeveral Pariſtes in Der- 
g KS. 1 a 


v Bertow, by to pay the Conftables Tax ; firſt, becauſe they are not compellable, 


S. C. where but the Statute only ſays that they may, ſo they have their Election 


a Statute di- and no Coertion ſhall be fed non Allocator; tor may in the Caſe of a 


rects the do- publick Officer is tantamount to ſhall, and if he does not do it, he fhall 


for the fake” be puniſhed upon an Information, and though he may be Commanded 


of Juſtice or by a Writ, this is but in Aggravation of his Contempt; but the Court 


the Publick refuſed ro Quaſh it. Skin. 370. pl. 1). Mich. 5 W. and M. in B. R. 
Good, the the King v. the Inhabitants of Derby. | 


Carth. 293. 8. [ol accordingly. 


8. If a Juſtice of the Peace adjudge that to be an Offence which is 0 


Offence, the interior Officer thall anſwer; as if one be adjudged the 
putative Father of a Baſtard, where after it appears to be Born in Ma- 


trimony, this is void, & coram non Judice &c. Per Holt Ch. |. 


Skin, 445. Trin. 6 W. and M. in B. R. in Caſe of Crump v. Holtord. 

9. A Leet may ſet à Fine on a Conſtable but the Seſſions cannot. $ 

Mod. 96. Trin. ) W. 3, in a Nota at the End of the Caſe of the King 
v. Harpur. 8 ET, | 


10. Falſe Impriſonment againſt a Conſtable for Executing a Warrant q 


Sir Fames Butler, after he was out of the Commiſſioa of the Peace. Per Holt, 
Conſtable at his Peril is to tate Notice that his Warrant is by one in 
Commiſſion; but all the Favour we can do is, ſince it was a Warrant 
executed a Day or two after Sir James was out of Commitlion, chat ko 


levy the Penalty, and that the Juſtice Cannot do this himſelf. The Qucen v. Wyatt. 


te. 1 Salk. 330. pl. 28. 2 Ann. B. K. the Queen v. Wyatt.“ 


Conſtable. 


3 
ke has behaved hin;ſelf kenefi ty and crilly, to be mild to him; and he ſaid, | 
the Coniteble ought to tew the Juitice of Peace's Commithion, though 
herecotore it were held Common Reputation would be enough; and 
here the Conſtable commg var of his ca Pariſh to execute the Warrant, 
becrays his Oficioufneſs. 12 Mod. 347. Mich. II W. 3. Normand 
v. Mills. 755 8 

11. A Conſtable was indicted, for that one Naſh was convicted oft! Mod 53. 
Dur Stealing, upon the Statute 3 and 4 Will. 3. cap. 10. and that the Pl. 30. Paſch. 
Leiendaut being a Conſtable, rhe Fuftice directed his Warrant to him 10 K 7 0 
koy ihe Penalty, Which he did, but had not returned the Warrant, or Exception 
made any Certificate thereof, he was found Guilty; and it being remov'd was taken 


by Cerviorari, it was relolyed that though the Conſtable is not named Wen 


1 

1 . : . . ght 

in the Statute, yet the juſtices may command him ro Execute the been * = 
Warrant, becauſe, as at Common Law a Conſtable was ſubordinate and Place, 
Officer to the Conlervators of the Peace, ſo he is now a proper Officer «cn and 

to the juſtices; And that where an Officer neglects a Duty incumbent 3 -= 
upon him, either by the Common Law, or Statute, he is indictable, e hav 
and turcher that the Conſtable need not return the Warrant it ſelf ; becauſe 7-turned his 
it may be neceſſary tor him to keep it in his own Defence; but he muſt Il arrant to 
ather return that or certify what he has done upon it; For otherwiſe the tie Juftices; 


| ö I Sg 95M , : for he is 
prolecutor cannot atrain the End of his Proſecution, and the Detendar:t bone any 


cannot be diſcharged. 1 Salk. 380. pl. 28. 2 Ann. B. R. the Qucen Travel over 


v. W vat. 555 England to 


| hnd them. 
gut Judgment was given againſt the Defendant, Diſſentiente Holt Ch. J. not but that he ſaid it was 


an Ottence ; but he ſaid that in all Proceſs there ought to be a Place and Time for the Return, =— 
2 Ld, Raym. Rep. 1189. S. (, adjudged for the (Queen by 3 Juſtices. -—It an Officer be negli- 
gent in doing ot his Office it is an OUttence at Common Law, and upon the 4th. and 5th. W. and M. 
cap. 10. an high Conſtable was indicted for not returning his Warrant, and theſe Points were re- 
ſolved, that a Conſtable was an Officer at Common Law, and per Powell, ſo was an High Conſtable, 
contra to the Opinion of Coke in his 4th. Juſtitutes, and he is a ſubordinate Officer to a Juſtice of 


Peace, and when ever a ſuſtice of Peace is commanded to do any Thing, he is the Perſon who is to 


put this in Execution, for the Juſtice cannot Command the Sheriff, or the Party, unleſs there be ex- 
preſs Words of an Act of Parliament for it, and Matters being Jett ſo indifferent, if the Conſtable 
doth not do his Duty, he is puniſhable at Common Law. 2. That the Indictment reciting the Re- 
cord of Conviction, need not to Conclude pater per Recordum, for this is but matter of Inducement, 
and where Nul tiel Record cannot be pleaded, there needs not Proof per Recordum. zdly. Here is 
a great Oftence, for the Warrant ſays, that the Officer ought to return the Warrant, becauſe hy the 
Act the J uſtice is to do ſome other Thing afterwards, in Cafe there be not Goods out of which the 
Penalty can be levied; and though no Place is menticned where the Warrant is to be returned it is well 
enough, for the Officer is to find cut the Juſtice, and to give him an Account what he has done upon 
his Warrant, as the Juſtice may require him to do ; and upon Not Guilty pleaded, the Officer may 
rrovd that he went to ſeek the Juttice but could not find him, and this will be a good Excuſe, Per 
3 Juſtices as to this laſt Point, againſt the Ch. Juſtice, who thought, that both a Place where, and 
the Time when the Return ſhould be ought ro be mentioned. thly. If the Offender have but 50 J. 
worth of Goods, and the Sum to levied is 100 l. the Officer cannot levy the 501, only. The 
Act doth not require that the Juſtices muſt diſtribute the Money themſelves, but the Officer may well 
do it, as the Act directs. It there be 3 ſeveral Convictions, and the Ottender hath no more Goods 
than will anſwer 2 of thoſe Convictions, he may pay the 2, and ftand in the Pillory for the other; 
The Money cannot be levied by Parcels. So it is in Caſe there be but 2 Convictions, and the Of- 
fender hath only Goods to anſwer one of them, he may be Pilloried for the other. 5thly. That though 
the Indictment were that he did never return the Warrant, nor cauſe it to be returned, yet this was 
vell enough, for the Neglect was the Offence. 6thly. That the Juſtice muſt make a Warrant to 


12. Conſtable is the proper Oiticer to the Juſtice of Peace, and 2 
difable for neglecting for negletting Duty required by Common L4W or Ha- 


13. An Indictment againſt P. for wut executing a Warrant of a Juſtice of 
eace pw a common Baker, lor exerciſing his Trade on 4 Sunday, con- 
trary to the Act. Exception was to the Indictment, that it does nes appear 
the Convifficn was within 10 Days after the Fatt, which is the I ime. 
limited by the Act; the Indictment ſaid only debito Modo convittts. 
Holt Ch J. was of Opinion, that fince *rwas ſaid that he was Con- 
VIeted, ir thall be taken tor a good Conviction in All K, 200 ue 

85 elendant 


See Tit. | 5 5 | El 
(Ee l 16, (E) His Power and Authority as Conſtable without a 
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make him 
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5 3 5 5 FER Pans 
Defendant fl, ould have taken Advantage of the ccntrary, by frewing i: 
in Evidence upon the Trial. 11 Mod. 114. Paſch. 6 Ann. B. R. the 

ucen v. Paw lett. 

14 In falſe Impriſonment, the Caſe was that the £9. Ch. F. of B. N. 
having in the late Reign S:zgned a Warrant for apprebending the Plaintf, 
the Detendant being a Conſtable arreſted him upon the ſame after the late 

King's Demiſe, and thereupon the Juſtices of Sons granted a Warr 
for his Commitment; Et per Eyre Ch. J. The Warrant of the Ld. Ch. 
. became ineltectual and void by his late Majeſtys Demiſe, ſo that the 
Impriſonment having been upon a void Procels the Action lies. Giz) 
80. Trin. 2 and 3 Geo. 2. at Niſi Prius in Middleſex. Anon. 4 
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Beale v. 


Warrant. 


Carter, and : | 8 
the Notes Ae 2 A Mag an Mg. Dongle 344 ILY | 


there. | 
1. IF any be threatned upon Complaint to the Conſtable, he may jy. 
force the Party to put in a Surety, and it he do not he may commit 
him to Priſon till he has found a Surety. Kitch. of Courts 96. cites 
E. z. Bar. 102. | - 
Br. Peace, 2. Treſpaſs of Aſſault and Impriſonment, the Defendant [aid that le 
pl. 2. cites <vas Conſtable, and the Plaintiff world have Lroke the Peace, aud the De- 
8 Note; fendant took, Arreſted, and Impriſoned him till he found Sarety of the Peace, 
that the and the Opinion of all the Juſtices was that the Conſtable ay tue Sure. 
Conſtable 7y of the Peace, but upon no Pain. Quare in what manner ſuch Surety 


_ A ower hall be, ir feems to be by Obligation, which cannot be but in ſome Sun 
Jo FAKE | | . 


„ Jan and Certain. Br. Surety. pl. 23. cites 3 H. 4 9. 

find Surety of Peace, but upon no Pain, and if he will nor, he has Power to impriſon him till he a 
found Surety, Quod Nota, and this Surety ſeems to be by Obligation, for he can not rake Recogni. 
⁊ance. : | | | 5 | | 


3. Conſtable may arreſt one to find Surety of the Peace, and if he wil 


not obey he may take Power to entorce him, and one may juſtify chat 
comes in Aid of the Conſtable, to arreſt one that makes an Aſaul. 
Kitch, of Courts, 96. cites 3 H. 4. fol. 10. . 
4. Conſtable may ſearch for ſuſpicions Perſons, and may arreſt Mgbi. 
Walkers. Kitch. of Courts 98. cites 2 E. 4. fol. g | | 


Br Faux F. In Treſpats it was touch'd that Conſtable was ordain'd 70 keep the 
Impriſon- Peace and apprehend Felons, and that Conſtable may take Surety of ile 


ou *** Peace by Obligation, if he finds one making an Aﬀray. Br. Surety, pl. 
4.17. S. P. 26. cites 10 E. 4. 18. | __ e 
6. Conſtable may arreſt one which makes a Fray, and carry him to 
the next Goal till he finds Surety for the Peace; but not impriſon him 
in his Houſe, or put him in the Stocks unleſs ir be in the Night, chat he 
cannot carry him to the Goal for any other reaſonable Cauſe. Kitch, 
of Courts 98. cites 22 E. 4. fol. 35. Per Bryan. 
Kitch. of 7. It a Man makes Aſſault upon the Conſtable, he may juſtify to artet 
Courts 96. him who made the Aſſault, and to carry him to Goal tor breaking the 


cites T7 Peace, though he himſelf be Party, viz. the Conſtable upon whom the 


2 Bullt. $29, Allault was made; Quod Nota. Er. Faux Impriſonment, pl. 41. cites 


cites. S. C. 5 H. J. 6. | = 
8 


& 8. P. cited by Coke Ch. J. Roll Rep. 238. Mich. . 


8. Con- 


A f . - 


Conſtable. 3 : : | 437 


. Conttable may ſearch for ſuſpicions Bawdy- Houſes 1 1 Women 
of ill Fame are, and may arreſt ſuſpected Perſons which walk in the 
Nizht, and fleep in the Day, or keep ſuſpicions Company, and it he be not 


0 


of Power to arreſt them, he may have Aid of his Neighbours by the Law, 
H. 7. fo. 10. that he may have Aid. K itch. of Courts 98. cites 1 3 
if J. fol. 10. Title Recognizance 14 Brooke. 


g. A Conſtable or Sheriff may et ro Bail by Bond one arreſted for ſuch The Con- 
Felony for which he is bailable, but not by Recognizance. Dal 11. pl. fablesor 
9. Paſch. 7 E. 6. Anon. e Pt Ape 
FF L | | take Surety 
of the Peace by Obligation. 4 Inſt. 265. in Cap 54. ad finem.———Gilb, Hiſt. View of the Each. 
quer 102. cites Dal. 11, and ſays that no Recognizances were taken to the King by the ancient Conſer- 
vators of the Peace, nor by the Sheriffs nor Conſtables ; but in Caſes where the Defendants were bail 
able, the Sheriff or Conſtable took an Obligation in his oun Name, but not an Recognizance to the 
King ; but the Sherift himſelf batled to appcar at his own Torn, and the Conſtable to appear at the 
View of Frank-Pledge. But thoſe Obligarions taken by the Conſtables are not now in ſe, and the 
Juſtices now take Bail by Recognizance to the King. | | | | 


10. If any be flruck, and in Peril of Death, the Conſtable onght to ar- 
reſt the Offender, and to Keep him in Priſon till it be known if he will live 
or die, or till he have found Sureties to appear before the Juſtices at the 
Coal-Delivery. Kitch. of Courts 96. | | 
11. 38 H. 8. Tir. Falfe Impriſonment 6. It is ſaid that one can not 
arreſt for a Fray after it is done, without a Warrant; but before it be 
done, or whilſt it is doing he may. Kitch. of Courts 98. 
12. 3 H. 7. fol. 1. It is held there, that the Conſtable may take the 
Prrver of the Coluuty where there is a Fray, and ſpecially to take Felons. 
Kitch, of Courts 98. | VVV 
13. A Conſtable, going about his Service, is met, and aſſaulted and 
abuſed with diverſe opprobrions Words, and his Service impeded; The 
Conſtable ſeizes the Man and carries him to the Counter in Woodſtreet, to 
be puniſhed tor his Aſſault and 111 Geſture. It was held that he could not 
juſtity this; for the Conſtable cannot carry one to Priſon but muſt farit 
carry him before a Juſtice of Peace; for a Conſtable cannot commit any 
one but to the Stocks, and that only for a Breach of the Peace committed in 
bis Preſence. Savil. 97, 98. Trin. 31 Eliz. Fulwood v. Gaſcoigne. 
14. He may impriſon a Man in the Stocks that refuſeth to watch, being 
an Inhabiranr, and no Stranger ; per Wray, but Gawdy e contra. Cro. 
> 204. pl. 37. Mich. 32 & 33 Eliz. B. R. in Caſe of Stretton v. 
Brown. 1 . | 5 
15. B. brought a Child of 2 Months old, and laid it in the Pariſh Le. 327. 
Church-Yard of A. to the Intent to have deſtroy'd it, or to charge the * az 
Pariſh with the keeping of it ; and: the Conſtable arrefted him, and put Elia. S C. 
lim in the Stocks, and this was held a good Juſtification, fot it is an ill ſays that all 


Jadgment accordingly, Cro. E. 287. pl. 1. Mich. 34 & 35 Eliz. B R. Cere ot 


inion 
al v. Charter. ain the 
TI | 


ea, but 


Gawdy J. ſaid it was a great Offence in the Plaintiff, but the ſame ought to be puniſhed according to 
aw; but that the Conſtable cannot impriſon but only ro ſtay him, and bring him before a Juſtice to 
be examined. And by Wray, if the Defendant had pleaded that he ſtay'd the Plaintiff upon that 
Matter to have brought him before a Juſtice of Peace, it had been a good Plea; And Fenner ſaid that 
the Juſtification had been good, if the Defendant had pleaded that the Plaintift refuſed to carry away 
the Child ——— Ow. 98. Hill, 31 Eliz. S. C reported according to Le 327. —— — Mo. 284. pl. 456. 
Keale v. Carter. Hill. 32 Eliz. S. C. the Defendant impriſoned the Plaintiff till he agreed ro re. take 
the Child, and the Juſtification adjudg'd pood.——Poph. 12. Hill. 35 Eliz. Anon. but S. C. 
Fenner held that what the Conſtable did was lawful, and Popham Ch. J. of the lame Opinion, and it 
Vas agreed that the Plaintiff take nothing by his Writ | — 


16. A Conftable ofter an Affray ir over cannot take Sureties of the Ow: 195. 
be * , J 4 . « 8 9 4 : 1 hereof ro 35 Eliz. 
eace, becauſe J. S. ſtood in Fear of his Lite, and for want t SORE ts 
— OREN EE | — commit; 8 


Practice, and is good Cauſe ro ſtay the Plaintiff, and impriſon him, and the Juſtices 


would not give Judgment by reaſon of the ill Examvle, but left the Parties to compound the Matter. 


1 
Ai 
. 


n 
. Sx * — 


nor Bail; 


Conttabie. 


IE | * us a 
—— I 
- 
—— —— —— — 


Tamer commit; adjudged. Cro. E. 375. pl. 25. Hill. 37 Eliz. B. R. Sha. 


S. C. ad- rock v. Hunnewer. | 

yornarur., | 

Ow. 105, 17. But a Conſtable may commit a Man ſor a Breach of the Pers in 
10h, CB. his View, but not if done out of his Sight. He cannot 11, 
SCArrtY. an Obligation for the Peace, it broken Out of his View: b. 
Tanner. 6 3 7 . J 1 0 Wy 
S.C. An- Anderſon. Bur Walmſley ſaid a Petty Conſtable may do ir, if gy 
derſon ſaid Of his Sight, upon Information that one intends to make a Battery and 
that the : 


hel difturb the Peace ; tor by preventing the Occalion of the Breach of the 
Janet rcke Peace it ſhall be well prefery'd. So 44 E. 3. Tit. Barre, he may 
Securicy, do it if Information be given of a Breach of the Peace, or that he 
nor Recog- comes where an Aſſembly is to break it. But he may not take Surg, 
nizance, by Recognizance entred, becauſe he is not a Judge or Officer of Re. 
+ ithe cord; bur gy Obligation he may. Rut this Obligation mutt be jy his 
does take On Name, and not it the Queens Name, and fall be certified at the . 
a Bond, he ons of the Peace, and he cannot take an Obligation bur upon View of 
made a the Peace broken, or Tumult made. But by Owen he may take Sureties be. 
1 tore as well as after, lor otherwiſe it would be too late. Cro. E. 375, 
certify ir, 376. pL 25. Hill. 37 Eliz. Sharrock v. Hannemer 5 ; 
9 But Walmſley e contra, who ſaid that the Conſtable might rake Security by Bond, though 
nut by Recognizance or Bail; And Owen laid that the taking the Surety is good. Sed adiornatur, 


SP. by 13. Neither the High or Petit-Conſtable can take any May's Oath 
Beaumont, that be ts in fear of his Lijez Per Anderſon Ch. J. Cro. E. | 
and admitted _—_ 4 215 7 42 5 | 195 E 375. pl. 25. 
by Owen. HII. 37 155 2 | | NC 

On. 106. 19. Common Fame is enough to apprehend any Man; bur it YOu 7 


reſt a Man poſſeſſes of Money, and he dies, you are chargeable with the 
Money; Per Williams J. cites 2 H. 7. ard where in the principal Cat 
the Conſtable took from the Felon the Money ot which he had robbed 


the Party, and was atterwards robbed of it himſelf, Trover aud Con- 


verſion lies tor the Party againſt the Conſtable tor the Money, bur nor 
Treſpaſs. Ow. 121. Mich. 3 Jac. Walgrave v. Skinner. 

20. A. was potletled of Corn at S. and I. the Servant of B. by Cn. 
mand of B. carried away the Corn. A. prayed the Conſtable to detain V. 
tiil he could procure a Warrant from a Juſtice of Peace, which he did; 
but held, that a Conſtable canno detain any Perſon but for Felony. Brownl, 

198. Mich. 11 Jac. Ringhall v. Wolley, . _ 5 
221. An Action of falſe Impriſoument brought againſt a Conſtable, who 

pleaded Nor Guilty, and thewed in Evidence, that he came to ſcarch 


an Time of the Plague for Lodgers in the Town, and found a Stranger, and 


queſtioned him which Way he came into the Town? who anſwered, 
Over the Bridge; and the Judge conceived this to be a ſcorntul An- 
{wer to an Officer, aud becauſe he had no Paſs, but travelled without 
one, and gave ſuch a ſcornful Anſwer, the Defendant did offer to appre- 
hend him, and the Plaintiff thereupon, being prejent, ſaid to the Defendant, 
he ſhall not go to Priſon, but yet offered to paſs his Word for his forth-con- 
ing, upon which the Defendant did commit the Plaintiff, ard it was ruled 
upon Evidence, that there was good Cauſe to commit the Plaintiff for 
oppoſing the Conſtable, though but Verbally, in his Office, who is ſo auclent 
an Officer of the Commonwealth. Cla 
Ch. B. Mich. 8 Car. Sheffield's Caſe. 5 
22. A. loſes Goods, and charges B. with the ſtealing them. The Con- 
ſtable ſearches B's Houſe, but finds none of the Goods, yet upon the Charge 
of A. and at his Requeit, che Conflable may arre/t B. though he may 1a 
_ Diſcretion retuſe, he having found no Caute of Suſpicion on his Search. 
Clayr. 44. pl. 69 Auguſt, 1636. coram Barkley ]. Ward's Caſe, 

5 | | 23. In 


YE. 10. pl. 19. before Davenport 


T2 ” 8 - 2 Jo 


* 5 „ 


" Oo 439 


. ö ; = | | 

23. In Treſpaſs for taking Salmon, the Defendant juſtifed by the Stat. 
i Elis. cap. 17. for that he was a Conſtable, and that the Salmon were 
caught at an undue Seaſoa. Upon a Demurrer the Plea was adjudg'd ill, 
becauſe he did not ſpew a Warrant ; tor a Conſtable cannot intermeddle 
without a Warrant, nor the Leet without a Preſentment. 1 Salk. 407. 
0 pl. 1. Mich. 2 W. & M. in B. R. Atkinſon v. Crouch. 

24. Conitable has no Power to require Aſſiſtance of whom he pleaſes 


: in ſearching tor Mets and other Engines to take Conies &c. Comb. 309. 
: Mich. 6 W. & M. in B. R. the King v. Wildbore. e 


25. Whenever a Conſtavle may take up any Perſon, it muſt be either 
an act, Breach of the Peace, or upon good Grounds of Suſpicion, and the 
(auſe of his Sulpicton maſt be ſhewn, becauſe it is traverſable ; and in 
Cafe of Suſpicion, where there is a Felony done, there is no Difference 
between a publick and a private Perſon; Agreed. 11 Mod. 248. Mich. 
17509. 8 Ann. B. R. in Caſe of the Queen v. Tooly. | 


a 


(F) His Authority. By Virtue of General Warrants. 


1. IF a Conftable by Warrant of the Peace from a Fuſtice of Peace arreſts 
the Party, and brings him to the Faſtice, who does not put him to 

find Surety, Action does not lie againſt rhe Conſtable. Br. Faux Im- 
prifonmenr, pl. 12. cites 21 H. J. 22, | 

2. Conitable on a General Warrant againſt a Perſon may carry him be- 
tore what Fuftice he pleaſe. 5 Rep. 59. b. Hill. 32 Eliz. B. R. Fotter's 
Cale. 3 : | „ 

z. Conftables, by Virtue of a General Warrant, cannot break open a They may 
Hizſe to rake a Perion unleſs in Caſe of Treaſon or Felony. 1 Bulſt. 146. mah 
, e 


: Ot | 5 Jony or 
Treaſon; Per tot. Cur. Brownl, 211. Monrey v. Johnſon, 


4. Aſſault and Battery by Husband and Wife againſt the Defen- 
Caut a Conſtable, and two others. The Detendant juitified, that the 
riſe was preſented in the Leet to be a common Scold, and the Steward made 
Hatraut tothe Conſtable, to puniſh her according to the Law, and the De- 
endants went to the Plaintiff's Houſe to execute the Warrant, and the 
se aſſaulted the Conſtable, wheretore he commanded the other Defendants 
% Hands upon her, which they did Molliter. It was held by the 
jaitices to be a good Juſtification, although they neither thew.the Day 
nen the Leer was holden, nor that the Plaintiff's Houſe was within 
tic Jorigiftion of the Leer, nor ſhewed the Warrants of the Stewards, 
ler that theſe were all but Inducements to the Juſtification. Mo. 847. 
pl. 1147. Hill. 13 Jac. B. R. Curtye's Cale. — ke”, 

5. In talſe Impriſoment, the Defendant ju/tiffed as Deputy to a Con-; Bullt. r, 
falle, ro whom a ſuſtice of Peace had directed his Warrant &c. and 75 N C 4 
allo pleaded the 7 5 cap. 5. and reſolved that he may plead the Ge- 3 
neral Iffue. Mo. 845. pl. 1141. Mich. 13 Jac. Phelps v. Winchcombe. 
6. Vuſtices of Peace make a Warrant to levy a Poor's Rate upon F. S$. 
Which was drrefZed to the Con/tables of the Pariſh of A. J. S. had Lands 
1 4, upon which he had no Chatties, but his Houſe ſtood in the adjommng 
Pariſh of B. in the ſame County, in which F.S., had Goods, The Confta- 
bles of A levied theſe Gods by Virtue ot the ſaid Warrant, avd Holt 
Cn. J. ruled, upon Evidence at the Trial, at Hertford Summer a 


— —— ee 
Conſtable. x 


—_— 


— — 


1698. that the Goods were well levied. Ex relatione. Ld. Raym. Re, 
135. Hampton v. Lammas. | p 
1. It was ruled by Holt Ch. J. at Weſtminſter, 14 Feb. 1698. that 
Conſtable may execute the Warrant of a Juſtice of Peace &c. ont of þj; I; 
berty, but he is uot compellable to execute it there. Ld. Raym, Res 
6 ee, „ AC; 5 5 | Ws, 
8. A Conftable is an Officer but for his own particular Vill, and thy 
he may execute Warrants in any ot her Part of the County, (as any other 
Perſon may) yet he is not compellable to do ir, though the contrary jg 
practiſed in London by Cuſtom ; Per Holt Ch. J. Cumb. 446. Ein 
9 W. 3. B. R. Anon. ; ; 1 
12 Mod. 9. If a Warrant be directed to a Conſtable by Name, he may execute 
180 Hill. jr * ont of his Precin ; Per Holt Ch. J. 1 Salk. 176. Trin. 11 W 
N. z. ne B. R. in Caſe of Chorly Vill's Caſe. FR, "Xl 


— 


King v. 

Hewſon, 5 | = 

S. P. and ſeems to be S. C. 3 Salk. 98. pl. 1. S. C. * Any where within the Turic 
diction of the Juſtice of Peace. Arg. 11 Mod. 246. cites King v. Chandler, 2 Ld. Raym. Res 


1299. Holt Ch. J. cites it as a Point ſettled Hill. 11 W. 3. in Caſe of the King v. Chand] 
2 Hawk, Pl. C. $6. cap. 13. S. 30. 8. P. | | wa 


er. 


On a War- 10. But if a Warrant is directed to all Conſtables generally, ſuch War. 
rant directed rant cannot be executed by any Conſtable out of the Precincts of his 


pron is own Pariſh, for he is a Conſtable no where elſe. Carth. 508. Hill, 11 


the ſameas W. 3. B. R. in Cafe of The King v. Chandter. 

if directed | | | | | | 

to each particular Conſtable, and every one is bound to execute it in his own particular Juriſdiction, but if 
one Conſtable returns, that he has no Diſtreſs in the County at large; it is ill; Per Holt Ch. J. Mich, ft 
W. 3. 12 Mod. 316. the King v. Chaloner. — 2 Hawk. Pl. C. 86. cap. 13. S. 30. S. P. 1; 
| Mog. 180. S. P. in Caſe of the King v. Hewſow. | 1 . 


11. One mi Fur take a Warrant to ſearch a ſuſpicions Houſe upon a Fil 
ny committed, but it is at his Peril to exccute it in due Time, and at ſuſpeted 
Howes onty, and though # Conſtable may by Vircue of ſuch Warrant 
ſearch the Houſe, and all other Things that his Warrant doch authorize 
him to do, yet if he goes beyond his Warrant, by which any Body is di- 
maged, he is anſwerable for it; Per Holt. 12 Mod. 344. Mich. II V. 
3. at Niſi Prius. 755 

12. When a Coriſtable has # Marrant, he is tied up to that Warrant 
to at only as that directe. 11 Mod. 248. Mich. Tyog. in Caſe of the 
Queen v. Tool. 5 | 

1.3. Ir feems that a Conſtable both may and ought to execute a general 
Warrant to bring a Perſon before the Fuſtice ef Peace, to anſwer ſuch Mat. 
ters as. ſhall b objetFed againſt him on the Part of the King; for that the 
Officer oughr to preſume, that the Juſtice has a Juriſdiction of the Mat- 

ter which he takes Conuſance of, unleſs the contrary appear, and it may 
ofren.endanger the Eſcape of the Party to make known the Crime he 1s 
accuſed: of; But it ſeems to be very queſtionable, whether a Conſtable 
can juſtity the Execution of a general Warrant to' ſearch for Felons e 
ſtolen Goods, becauſe ſuch Warrant ſeems to be illetal in the very Face of 
it; tor that it would be extremely hard to leave it to the Diſcretion of 
a. common Officer, to arreſt what Perſons, and to ſearch what Houſes 
he thinks fit; and if a Juſtice cannot legally grant a blank Warrant tot 
the Arreſt pany a Perſon, leaving it to the Party to fill it up, furely 
he cannot grant ſueh' a General Warrant which might have the Effect ol 


an Hundred Blank Warrants. 2 Hawk. Pl. C. $1, 82. cap. 13. S. 10. 
14. He cannot juſtity an Arreſi by Force of a juſtice's Warrant lor 3 
8 appearing to be out of his Furiſdliction. 2: Hawk. Pl. C. 81. cap. 


15. He 
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fall, and the Plaintiff beat R. almeſt to 
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1j. He may juſtify by Force of a General Warrant expreſſene no cer- 
n Time. 2 Hawk. Pl. C. 81. cap. 13. S. 10. preſfrng no cer 
16. It ſeems, that the Arreff of an innocent Perſon may be juſtified by 
the Warrant of a 1 ot Peace particularly naming him. 2 Hawk. 
pl. C. 82. cap. 13. 8. 11. | 11. 


(8) Pleadings. 


DLS E Impriſonment againſt R. who came Vi & Armis, and 
beat and impriſoned him; The Defendant ſaid that he was Con- 
| eath, by which Hue and Cry 
was levied, and the Defendant would have arrefted him, and the Plaintiff 
reuſed the Arreſt, by which the Conſt able took Power to arreft him, and the 
Damage which he had cas becauſe he diſturbed the Arreſt ; and to the Im- 
priſon ment he ſaid, that becauſe the Plaintift heat R. almoſt to Death, 
te impriſoned him by 4 Days, till he perceived that R. would live, and then 
he lit ham at large. judgment &. and no more is thereot ſaid, and 
therefore it ſeems that it is a good Plea. Br. Faux Impriſonment, pl. 6. 
cites 38 E. 3. 6. and ſee 38 H.8. that a Man cannot arreſt him after the 
Afray is over without Warrant; Contra before the Affray, and in the 
Time ot the Affray &c. aud fo ot a Juſtice of Peacde. | 
2. In talſe Impriſonment, the Detendant juſtified, that he was Con- 3 Le. 208. 
ſtable ot B. and appointed the Plaintiſf to watch there, and becauſe he re- Bn: p 
fiſed he put him into the Stocs; but upon Demurrer, becauſe the De- held accord. 
tndant did ut ſhew that the Plaintiff was an Inhabitant there, the Court ingly by 
held clearly, that the Plea was not good; for he cannot appoint a Stran- Wray Ch. 
ger to watch, neither by the Statute of Wincheſter 13 E. 1. cap. 4. nor Ig 


ot 3 H. 4. cap. 3. and judgment tor the Plaintiff. Cro. E. 204. pl. 3. goo Cone 
Mich, 32 & 33 Eltz. B. R. Stretton v. Prowa. not appoint 
| any to 


watch at his Pleaſure, but only in his Turn; and in an Action againſt him, he ought to ſbeev not only 
that he is an Inbabitant in the Town, but likewije that it was his Turn to watch; Per Wray. 3 Le. 
200, 209 pl. 271. Trin. 30 Eliz. S. C. | | 


3. B. was indicted, for that being Conſtable of the Hundred of H. 
he arreſted one for Burglary, and after at D. in the ſame County, let hin 
elcape, and becauſe no Place was alteged where the Arreſt was, and it he 
mould plead Not Guilty, the Venue thould be as well from the Place 
where the Arreſt was made as trom the Place of the Eſcape, the In- 
dictment was held void, and the Party was diſcharged. Cro. E. 
200. pl. 25. Mich. 32 & 33 Eliz. B. R. Bouche's Caſe. 

4 P. was indicted, for that he being a Conſtable arreſted F. S. for 
Felony, and voluntarily let him go at large. Exception was taken to the 
Indictmenr, becauſe he does nor ſhow when the Felony was committed; tor 
the other may traverſe it, and cites 8 E. 4. 3. And alſo, he does not 
forw when the Felony was committed ; for it may be it was before the ge- 
nerai Pardon, and then the permitting him to go at large is no Felony ; 
wheretore tor theſe Reafons the Indictment was held to be inſufficient 
by Clench and Fenner, cœteris abſentibus. Cro. E. 152. pl. 10. Paſch. 
42 Eliz. B R. Plowman's Caſe. RES 5 

5. Exception to an 1adietment for nit ſerving as Conſtalle, according 
to the Order ot the Juſtices of Seſſions, was for not alleging any Place 
wbere Is was requeſted to take the Oath, and quathed, elpecially being 

: | „5 8 on 
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44.2 Contempt. 


133. Mich. 14 Car. 2. B. R. the King v. Chute. 5 26 
56. In Replevin, the Defendant avows for Diſtreſs tor Pain aſſeſſed in 
Leer, for not ſerving there as Conſtable, nor finding ſuſſicient Deputy, tc. 
cording to the Cuſtom, that he that is choſen maſt ſerve Per ſe, or another: 
and the Preſentment is, that the Plaintiff ſhould find a ſufficient Perſon 1, 
ſerve for him, not giving him Liberty to ſerve himſelf, tor which Cauſe 
rig for the Plaintiff demurred. Judgment for the Plaintiff, Nig 
Keb. 416. pl. 12). Mich. 14 Car. 2. B. R. Eſcourt v. Stokes. 
In all 4#i- », It was moved to quaſh a Preſentment, for retuling to be ſworn 
„ ine Conſtable of an Hundred, becauſe it did at mention before whom the g. 
wy _ ions was held; and Twiſden ſaid, that the Clerk of the Peace ought tg 
ment for be fined for returning ſuch a Preſentment, and the Preſentment was 
refuſing to quaſhed accordingly. 1 Mod. 24. pl. 63. Mich. 21 Car, 2, B. R. The 

8 King v. Vaws. | / N 

Rl whereto he is appointed, it is adviſable, in all Pleadings in any Action concerning ſuch 
Fine or Amercement, and in all Indictments for ſuch Refuſal, ſpecially and expreſly to ſet forth the 
Manner of every ſuch Election, Appointment, Notice and Refuſal, and before whom the Court was bile, 

2 Hawk. Pl. C. 64. cap. 10. S. 46. | 2 | 


5 Mod. 96. 8. H. was indifed, that he being a fit Perſon &c. was tali die ce 
ke King to be Conftable, and atterwards &c had Notice, but from that Day tothe 
3 Time of the Indictment aon ſuſcepit &c. ſed totaliter neglexit & c. Pem- 
8 C. but berton moved to quath the Indictment, for that he was act ſummoned ty 
not ſaid appear before a Fuſtice of the Peace to take the Oath &c. and cited Brig's 

| 28 Caſe Allen 18. Per Holt Ch. J. by the new Stat. 13 & 14 Car. 2. two 
— er Fuſtices of the Peace may make a Conſtable in Detaulr of the Leer, bur 
8 then they ſhould iſſue their Warrant, ſignity ing that he was elected Con- 
ſtable, and requiring him to take the Oaths &c. Quaſhed Niti, Comb, 

328. Trin. 7 W. 3. B. KR. The King v. Halford. = 


For more of Conſtable in General, See Mandamus (K) Robbery 
(M) and other Proper Titles, 


Contempt. 


8 * 


(A) What ſhall be ſaid a Contempt. 


I. A Contempt is a Diſobedience to the Court, or an Oppoſing or D.. 

ſpiſing the Authority, uſtice or Dignity thereof, It commonly 

_ conliſts in a Party's doing otherwiſe than he is enjoined to do, or not doing 

what he is commanded or required by the Proceſs, Order, or Decree ot 

the Court. Sometimes it ariſes by one or more, their oppoſing or 4. 

turbing the Execution or Service of the Proceſs of the Court, or uling Force 

to the Party that ſerves it. Sometimes by ing Words importing Suri, 
Reproach, or Diminution of the Court, its Proceſs, Orders, Officers or 

8 Miniſters, upon executing or ſerving ſuch Proceſs or Orders. It 5 
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00 Order repealed by the Juſtices of Afhſe on Appeal. Keb. 418. pl, 


allo | 
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tempts, pl. 21. cites 38 E. 3. 8. & 41 E. 3. 1. 
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5 Contempt. 
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ilſo a Contempt to abuſe the Proceſs of the Court, by wiltully doing 


- 


A” ME. EIT, - 5 — Bo 8 | 
any Wrong in executing it, or making Uſe of it as a Handle to do Ny 493 


or to do any Thing under Colour or Pretence of Procels or Authority 
of this Court, without ſuch Proceſs or Authority. Pr. Reg. in Canc. 
9, 100. | 

a 7. of F. went armed in the Palace, which was ſhewn to the Coun- 
ſel of the King, by which he was taken and diſarmed before Chief Ju- 
ſtice Shard, and committed to the Priſon of the Marthalſea, and could not 
be bailed till the King had ſent his Will ; and yet it was thewn that the 
Lord of P. menaced and aſfaulted him the Night before, and it was at 
Paul's, & non Allocarur ; tor he ſhall have Surety againſt him, and the 


Lord of T. was made to appear, and commanded that he thould not 


meddle, who promiſed. it; Quod Nota. Br. Contemprs, pl. 6. cites 

24 E. 3. 33. 5 
3. It Attorney does not put in his Warrant of Attorney till ꝓudgment or 

Verdict, this is a Contempt, and therefore he was impriſoned. Br. Con- 


4. In.Ovare Impedit, if Writ is directed to the Biſhcp, who will not re- 
leive the Preſentee, this is a Contempt to the King, and the Plaintiff 
ſhall recover Damages againſt him. Per Thorp. Br. Contempts, pl. 5. 
cites 38 E. 3. 12. | | 


5. Proceſs ot Contempt iflued againſt a Prior for not admitting the 


Valet of the King to a Corody, and he came and traverſed the Patronage of 


the King, which was found againſt him, and his Temporalties were ſeiſed 


into the Hands of the King tor the Contempt. Br. Contempts, pl. 18. 


cites 38 All. 22. 


6. A Man was purſuing his Buſineſs before the Fuſtices of Aſſiſe, and 
one R. aſſaulted him in the Preſence of the Fuftices in Diſturbance of his 


Suit, and by Force and Arms took his Feme from him, and carried her away 
with his Goods and Chattles, and was found guilty of all, and was com- 
mitted ro the Ward ot the Sheriff; and of rhe Fine, and of the reſt of 
the Puniſhment the Court would have Advice of rhe Connſel of the 
King, if he ſhould loſe his Hand or not, Quzre ideo. Br. Contempts, 
pl. 9. cites 39 Atl. 1. 9 5 | | ; 

J. Steward of a Leet took Indictment of Robbery in a Leet done at D. 
where thcre is no ſuch Vill in this County, but in another County, and 


allo Indictment of the Death of a Man which does not belong to the Leet, 
and the Party render'd himſelf, and had Writ of the Chancery to re- 
move the Indictments into the Chancery, and from thence into B. R. 


and the Lord of the Leet ſent the Indictment, and becauſe he had taken 
Indictment without Warrant, and alſo of the Death of a Man, which does 
not belong to the Leet, and ſo purpriſed upon the King, Capias iſſued 


againſt the Lord to attach him to make Fine to the King for him and 


his Steward for the Contempt, inaſmuch as he was attainted by his own 
Return of the Inditment, and he came and made Fine to 408. Quod 
Nota. Br. Contempts, pl. 12. cites 41 Aſſ. 30. 5 


8. Ofice was 22 that H. of H. was aiding to O. 2 Enemy of the Br. Parla- 
e 


King, and was 


iſed of ſuch Land &c. and atter H. came into Parliament ment, 2 37 


and denyꝰd that he was aiding &c. and had Reſtitution, and Writ to N. cles S. C. 


to make Livery, who return d that T. S. was diſturbed & ſicut alias & Plu- 
ries & Cauſam Ec. and writ to anfwer the King of the Contempt, 


and he could not excuſe himſelf of the Contempt, by which he made 


Fine; and it is a good Plea that be had no Nitice of the Contempt till ſuch. 


a Day, and then he awided ; For by the Juſtices he is excuſed before 
Notice, and yet it was by Act of Parliament, by which I ue was taken 
fir the King that he occupied after Notice, and he who had Reſtitution 
pray'd Judgment of the Iſſues & non allocarur ; 


Il 


For this is a llrit of 
Contempt for the King cnly, and H. is not Party here, but he ſhall ſue 
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in the Chancery, for this is Matter. Pr. Contempts, pl. 1 


2 1 . _ 


e 


Fo 3. Cltes 43 
29. | | | 
9. A Sheriff returned upon Capias, that he had taken the Body, and put 


him into the Caſile of D. and the Aobot of M. took him out of the Caſtle, | 


and Capias iſſued againſt the Abbot ; Quod Nota. Br. Contempts pl 
16. cites 13 R. 2. & Ficzh. Tit. Return 74. | beth 
10. It a Man commences Suit againſt me in Bank, and after arreſts nz 
in London &c. by which I bring Corpus cum Cauſa, aud am diſmiſſed, it 


this Matter may appear, he ſhall be impriſoned tor the Contempt. Br. 


Br. Fine Pur 11. If a Furor appears and is challenged, and istry'd indifferent, and after | 
makes Default when he ſhould be ſworn, it is a Contempt, and he ſhall 


Contempts, 
pl. 28. cues 
S. C. 


Contempts, pl. 17. cites 9 H. 6. 55. 


make Fine to the Value of the Land ſued tor per Annum. Br. Contemprs, 


pl. 8. cites 36 H. 6. 27. 


3 5 
12. Non Moleſtando iſſued to the Major of Calice, for the Tenants of 
Mark and Oye there to go Toll-tree, out of Chancery returnable in 


B. R and at the Plur. nor Cauſam /rgnific. the Mayor would nt return 


the Writ ; and by the Opinion of the Court clearly Attachment ſhall iſſue 
againſt the Mayor, directed to the Lieutenant of Calice, and \V ri: of 
Error lies in B. R. of the Judgment given in Calice. Br. Contemprs, 


pl. 7. cites 21 H. J. 31. 


13. The Attorney was ordered to ffay Proceedings, but the Deen 111; 
proceeded ; Injunction to bring in the Money levied, and to antwer the 


Contempt. Cary's Rep. 62. cites 2 Eliz. tol. 92. Sedgewick v. Red. 


man. | 
14. Walter Jeames made Oath, that he hanged a Subpzna on the Dior 


of one Stacy Barry's Widow ; and that the Defendant uſed to rejort 


Cary's Rep. | 


168. 8. P. 
Farmer v. 


thither, as he heard reported before thit Time, who hath not appcared; 


therefore an Attachment was awarded. Cary's Rep. 79. cites 18 & 19 
Eliz. James v. Morgan. | 


15. The Defendant was examined upon Interrogatories upon the Breach of 


an Order of this Court, and departed without Licence, theretore an At- 


tachment. Cary's Rep. 148. cites 21 Eliz. Boyle & Ux v. Vivean. 


16. Attachment againſt Witneſſes ſerved to teſtify. Cary's Rep. 161, 


Cites 21 Eliz. Turner v. Warren. | 

17. Becauſe the Defendant maketh Oath that he cannot anſwer without 
Sight of Writing's in the Country and then puts in a Demurrer, theretore an 
Attachment is awarded againſt him. P. 21 Eliz. Toth. 17. Farmer v. 
Fox. F = 5 

18. A. made Oath for the ſerving of a Subpœna on a Witneſs to teſtify 
on the Plaintiff's Behalf before certain Commilſioners, who hath not fo 


done; therefore an Attachment is awarded againſt the Defendant. Ca- 


ry's Rep. 115. cites 21 & 22 Eliz, Middleton v. Speright. 


ment. Cary's Rep. 142. cites 22 Eliz, Paine & als v. Carew. 


Fox. 21 Eliz. 


5 brought Debt in the Exchequer in the Court of Common Pleas 
there, and pending this Action he commenced ot her Action in B. R. againft 


the ſame Party for the ſame Cauſe; Per Shute this is no Contempt, but 


Manwood and Fanſhaw contra, and ſhewed Precedents. But waen 4 


Plea is removed out of a Baſe Court by Writ of Privilege, and the Party 
Plaintiff in the baſe Court counts in B. R. this is no Contempt, and 


is at Liberty to ſue where he pleaſe, Savil. 14. pl. 36. Paſch. 23 Eliz. 


en 


221. W. cauſed a Leaſe to be made by a Stranger to B. of a Houſe for 


Years, and then cauſed B. to bring Ejectinent againit J. S. whom he 
allo procured to anſwer to the Action, and paid che Fees to the Attor- 
nies ot both Sides, and this was in Order and with an Intent to get W. 


KX. out ol Poſſeſſion; and becauſe W. re{wie1 to cuſcber Iuterregateries he 


Was 


19. A Commiſſion to anſwer, he returned a Demurrer, therefore Attach - 
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was attached as for a Contempt. It was moved for W. that here was. 
nothing executed, but all reſted in Intent only; but Man wood Ch. B. 
geld that there was more than Intent, and rhough there was no Falſtty to 
the Party, yet it is an Abuſe to the Court, viz. a Practice to play all Parts 
and to abuſe the Officers, and Clench ſaid, ir ought to be punithed ſe- 
yerely ; whereupon W. was committed ro the Fleet and fined, bur as 
co Piltory they would adviſe. Savil. 31. Mich. 24 & 25 Eliz. pl. 13. 


White's Cafe. 


22. When a Statnte impoſes a Penalty for a Contempt, as the Contempt 


is Perſoual, ſo is the Penalty. Arg. Lane, 107. Hill. 8 Jac. 
23. After an Hal ere farias Seifinam awarded, executed, returned and 


fled, the Defendant re-entred and ouſted the Plaintiſt; an Attachment 


was awarded upon Affidavit. 2 Brownl. 253. Palch. 9 Jac. Gallop's 
Caſe; 1 | 
24. This Court directed a Trial, and the Defendant to avoid the 


Order procures an Injunt ion ous of the Exchequer, the Defendant was 


committed. Toth. 135. cites Tr. 14 Car. Symmes v. Plowden. | 
25. A Man was committed tor terrifying a Witneſs who was to be exa- 


mined at a Commiiſion. Toth. 102, 103. cites Tr. 15 Car. Partridge v. 


Partridge. 

26. It a Writ of Error to reverſe a Judgment in this Court is brought 
and allated, and Notice given ot it to the Attorney of the other Side, and 
Bail put iu, and the Attorney does notwithſtanding ſue out Execution ; this 


a Conteapr to this Court. (Trin. 24 Car. B. R.) Bur it is no Contempt 


it Notice be not given to the Attorney of the Writ of Error brought, 
and Bail put in as the Statute requires. L. P. R. 306. cites Mich. 1649. 
1 8 e Sie 

27. A Man ſhall not be in Contempt by Non-performance of any Rule of 
Curt, without an actual Service of it upon the Party, or its being lett 
at his Houſe. Keb. 79. pl 53. Trin. 13 Car. 2. B. R. Prittiman v. 
De. „ TY 5 
28. No Proceſs of Contempt is to be taken out againſt a Defendant for 


Diſebedreace of an Order, unleſs he be ſerved with a Writ of Execution of 
that Order under the Seal of the Court. 3 Chan. Rep. 23. Hill. 1667 


Moyſer v. Peacock. : 5 

29. Defendant cauſed the Plaintiff to be Arreſted 2 Days before the 
Commiſſion for Examination of Witneſſes and was in Execution order- 
ed to be Diſcharged, and the Defendant to pay Coſts and be at the 
Charge of a new Commiſſion. 2 Chan. Rep. 22. 20 Car. 2. Smith v. 


Holman. | 


zo. Where the Original Cauſe, on which the Proceſs is grounded, is 
Matter of which the the Court has no Cognizance, there a Reſcous can be 


no Contempt. Vent. 1. Mich. 20 Car. 2. B. R. Sparkes v. Martin. 


31. A Man Arreſted on a Latitat gave a Warrant of Attorney to con- 
ſeſs a Judgment, and preſently after ſaatched it out of his Hand, to 


to whom it was delivered, and tore off the Seal ; the Court ſeemed to 
incline, in Regard it was to confeſs a Judgment in this Court (B. R.) 


it was a Contempt on which an Attachment might be granted. Vent. 3. 


Mich. 20 Car. 2 B. R. Anon. ok THe 
32. If a Witneſs will nat appear and be examined upon the return of 
the Subpæna, the Party may take an Attachment againſt ſuch Witneſs, 
and if examined on the other Side ſuppreſs his Depoſition. 3 Ch. Rep. 
6s. per Maſter of the Rolls 1670. Anon. „ 
33. One delivered a Cepy of 1njunition to the Defendant, and ſhewed 
him the Writ under Seal, bur Deſendant deſired to compare it with the 
Original aud fee how far he was concerned in it, which being denied, 
Delendant thereupon delivered back the Copy, but diſturbed the Plain- 
tits Poſſelſion. The Server of the Copy ſwore he ſhewed it to the De- 
lendant under Seal. Per Ld. Keeper, = is a Service ſufficient to ground 
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Contempt. 


King. 


a Contempr, and that not withſtanding it was zrregtlarly Iſſred it ought 
to be Obeyed. 2. Chan. Cale. 203. Mich. 26 Car. 2. Woodwarg y. 


34. Proceſs was miſ-ſerved by delivering the Proceſs to a wrong per. 
ſon, as it appears upon Commiſſion to examine the Contempt complain. 
ed of. Per Ld. Chan. There is no Reaſon Detendant thould loſe her 
Liberty upon a Miſtake of ferving Proceſs. 2 Chan. Cafe. 100. Paſch, 
34 Car. 2. Hammond v. Shelly. | 

35. Though a Proceſs is arregularly iſſued it may be a Contempt to 
Ditobey it. Prac. Reg. in Canc. 100. 1 ny 

36. Quarter Seſſions committed Ld. Prefton for re iſing to be Sworn 
to give Evidence to the Grand Fury on a Bill for High Treaſon. But on à 


Habeas Corpus the Court bail d him. Per Holt tis a great Contempt, 


A Submiſ- 
to an Arbi- 
tration was 
by Rule of 
Court, and 
after the 
Arbitrators 
had made 


and had he been there he would have fined him, and committed him 
till he paid the Fine. 1. Salk. 278. pl. 2. Mich. 3 and 4 W. and . 
in B. R. The King v. Ld. Preſton. | on 

37. Upon a Rule of Reference to Arbitrators they make an Award for 
the Plaintiff, and a Stranger by Contrivance defeats the Party of the Beneft 
of this Award. Per Cur. it is a Contempt to the Court and an Attach. 
ment ſhall be granted, for it ſhall nor lie in any one's Power to defeat 
the Rules of this Court, or render them ineffectual. 2. Salk. 596, pl, 
1. Mich. 8 W. 3. B. R. Sir James Butler's Calc. 


ſome Progreſs in the Matter, the Party came and ſnatched away the P; bers, and fo bindred ſ artl er Pr 
ceecines; And per Holt there ought to be an Attachment, if the Party did not enlarge the Eule u 
pay Colts. J Mod. S. Patch. 1 Ann. B. R. Davila v. Dalma: ſer. 


S. C. cited 


<a Wms's- 


Rep. 11. 


38. A Rule was made at Ni Prins to refer a Matter to the 3 Firemen 
of the Fury, and that the Plaintiff ſhall have a Verdict jor his lecufity; 
alter the Award made an Attachment lies tor 2 cbcy:a2 the Rul of 
Court. 1 Salk. 84. pl. 3. Mich. 11 W. 3. B. R. Hall v. Miter, 

39. An Infant brought Appeal of Murder, and D. was admitted as 
Prochein Amy after the Writ was ſued out and before it was recurnable, 


The under Sher:ff at the Inſtance of the Infant and other Relaticus, but ut 
of the Prochein Amy delivered back the Writ to the Infant and his Relations, 


This is a Contempt in the Sheriff tor which he was fined and commit- 
ted, notwithſtanding his Clerk in Court oftered to undertake for the 
Fine. 1 Salk. 196. 117. 12 W. 3. B. R. Toler's Caſe, 

40. Nords contra bonos mores ſpoken of a Magiſtrate in Court is 1 
Contempt, for which he may be fined. 2 Salk. 698. pl. 1. Hill. 2 
Ann. B. R. in Caſe of The Queen v. Langley, 

41. A. confeſſed on Interrogatories that a Copy of a Writ being ſerved up- 
on him, and the Writ thewed him, and before he knew the Contents of it, 


or out of what Court it was, he had ſpoke with Contempt, this was 2d- 


Judged a Contempt. 6 Mod. 43. Mich. 2 Ann, B. R. The Queen y. 
„ oTo.. 258 3% ͤ 
42. An Infant was inveigled from her Guardian (though he was nt 
aſjigned by the Court) and married to V. yet both the ſaid V. and tht 
Parſoa, and the Agents were all committed by the Maſter of the Rolls, 


and the Order was atterwards confirmed by the Ld. Harcourt. Cited 


by the Ld. Commilſioner Jekyl, 2 Wms's Rep. 112 [and faid in Marg, 


to be 22 May 12 Ann. Hannes v. Waugh.) | | | 
43. A Rule was made to ſhew Caute why an Attachment ſhould net 


be granted for diſcheying a Tolt. 10 Med. 349. Hill. 3 Geo. 1. B. R 


had been before adjudged good in the Spiritual Court, and alſo in the 


Burgh v. Blunt. 5 
44. The inſerting an Advertiſement in the News-Papers, offering a Re- 
ward of 1co1. &c. to any who will diſcover, and make legal Proof of 4 
Marriage in Queſtion in the Court of Chancery, and which Marriage 


Court 
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Contempt. 
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Court of Delegates, and a Verdict given at the Bar of the C. B. in its 
Farour, was by £4. C. Parker held to be a Reproach to the Juſtice of 
the Nation, and a Thing 1n{uteravle, and a Contempt of the Court, 
and that in Jultice the Inſerter mutt ſtand committed. Wms's Rep. 675. 
Mich. 1729. Pool v. Sacheverel. | 

as. Suing the Bail below, while a Writ of Error is pending in Par- 
lIiruent, is a Contempt and Breach of Privilege. Wms's Rep. 685. Hill. 
1:22. in the Houſe ot Lords, Throgmorton v. Church. | 

46. Enconragtng an Infant Ward of the Court of Chancery to go from his 
Committees, under whoſe Care tae Court had placed him, is a Con- 
tempt. Wms's Rep. 697. Paſch. 1721. cites it as Dr. Yalden's Caſe. 
an. If in an fndittment the Proſecutor and Defendant enter into a Rule 


by Conſent, that the Maſter (hall take 48 ont of the Freeholder's Book, an 


each Party ſpall ſt rike out 12 ot them, and that the Sheriff hall return the 


Relidne of the 45 fo try the Cauſe at the Aſſiſes, and at the Trial the 
De/jendant challenges the Array for want of Handredors, it is a Contempt, 


and an Attachment ſhall be granted. 2 Ld. Raym. Rep. 1364. Paſch. 


10 Geo. B. R. The King v. Burridye. 


48. Marrying an Infant Ward ꝙ the Court is a Contempt, though the 
parties concerned in ſuch Marriage had 2 Not:ce that the Infant was a 
Ward ot the Court. 3 Wms's Rep. 116. Trin. 1731. Herbert's Caſe. 


(B) Puniſhment thereof. 


Le „„ "IF" wy ; « hg . 2. 
— — — — 727 f 5 


F 


1 F 0 R Contempt the Defendant ſhall be impriſoned, and ſo it was Br. Corody, 


adjudged there; Quod Nota. Br. Contempts, pl. 2. cites 44 
2. The Original of Commitment for Contempt ſeems to be derived from 
the Statute Weſtm. 2. cap. 39. for ſince where the Sheriff was to impri- 


{on thoſe that reſiſted the Proceſs, the Judges that awarded ſuch Pro- 
ceſs mutt have the ſame Authority to vindicare it; hence if any one of- 
ters any Contempt to the Procels, either by Word or Deed, he is ſubject 


to Commitment during Pleaſure, viz.a qua non deliberentur fine ſpe- 
ciali præcepto Domini Regis; ſo that notwithſtanding the Statute of 


pl. 2. cites 
S. C and 50 
Aſſ. 6. 


Magna Charta, that none are to be impriſoned, niſi per legale ſudicium 


partum ſuorum, vel per Legem Terræ, this is one Part of the Law of 
the Land to commit for Contempts, and confirmed by this Statute. Gilb. 
3. Upon Information that the Defendant diſobeyed a Writ of Sub- 
pana brought to be ſerved againſt her, and that they which ſhould 
have ſerved the faid Writ were eaten and wounded, therefore an Attach- 


ment was granted againſt the Detendant, and a Subpœna againſt him, 


who made the Aflaulrt returnable immediate. Cary's Rep. 54. cites 
1 Eliz. fol. go. & 97. Rove v. Weſt. 
4. Attachment tor not performing a Decree, Cary's Rep. 75. cites 18 
& 19 Eliz. Leake v. Marrow. | 
5. Holgate makes Oath, he left an Injundtion in the Hatjſe of the De- 


ſendant, and that the Defendant, Elizabeth White, Thomas Crimore, 


and Robert Watkins, have diſobeyed the fame, therefore an Attach- 


6. The Plaintiff” fhewed the Defendant a Writ, but did deliver him 


ment is awarded againſt them. Cary's Rep. 82. cites 19 Eliz. Holgate | 
_ &UY v. Grantham. 2 


neither Note ot the Day of his Appearance, neither did the ſame appear 


unto 
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Contempt. 


unto him by the Schedule, Label, or any other Paper, and the Dei 


Aaut appearing found ao Bill ; It is ordered the Detendant be allowed goed 


Colts, and an Attachment againſt the Plaintiſf tor ſuch ſerving. Cary's 


Rep. 83. cites 19 Eliz. Brightman v. Powtrell. 


J. The Defeadant being in Priſon, and not in the F leer, would ng 
make a better Anſwer, though two Subpena's were ſerved ; My Ld. Keeg. 
er ſaid, let that be depoſed, and he ſhould be ut vp cloſe I riſoner iy 


what Priſon ſoever he was. Toth. 70. 40 Eliz. Bicker v. Waller, 


8. A Judgment-Creditor brought a Sci. Fa. againſt the Principal after 
the Death of the Bail, who had paid the Debt, aud had a Releaſe and $4. 


_ tis/affion acknowledged ; The whole Court held, that theſe Proceedizgs 


were undue, and in Contempt of the Court, and therefore an Attach— 


ment was granted againſt the Creditor. 2 Bulſt. 68. Paſch. II ſac, Hig. 


gins v. Sommerland. | ms 
9. In Fjefment to be tried at the Bar, the Detendant pleaded Infancy 


on 2 to put off' the Trial, but it was found by ſufficlent Proofs, and 


by ſearching the Regiſter, that the Party was 63 Tears old, and theie- 
upon an Attachment was granted againſt him, 2 Bulſt. 67. Mich. 11 
Jac. Lord v. Thorneton. 

10. Libel in the Spiritual Court for Zithes, to which the Defendant 
pleaded a Modus, and thereupon a Prohibition was granted, and after 
wards the ſame Perſon /ibelled for Tithes in the Near following. It was 4. 


greed by the whole Court, that if the Libel had been tor the tune 


Sty. 239. Mich. 1650. B. R. Brian v. Stone. 


 Tithes after the Prohibition granted, an Attachment ſhould be againit 


him for his Contempt. 2 Bulſt. 289. Mich. 12 Jac. B. R. Downes y, 


Hackſcby. 


11. About Mich 9 Car. a Fine was impoſed and Parties pilloried and in- 
priſoned and laid in Irons for abuſing a Man tor ſerving a Subpœna in B, 
R. Toth. 167. Barker v. Shepherd. 5 
12. The Plaintiff, after a Verdit# found for him, arreſted the Defend. 
aut, to the Intent that he might have bim in Cujtody when the Fudgment was 
entered, and for no other Cauſe ; and this appearing to the Court upon his 
own Confeiſion an Attachment was granted againſt him. Sty. 211, 
Paſch. 1649. B. R. Lamb v. Duff. . | 

13. The Detendant was arreſted by a Latitat directed to the Sheriff cf 


Wilts, aud thence carried to M. where he was arreſted again by a Serjeant if 


that Towns by Proceſs out of the Corporation-Court, and the Plaintiff proceeded 


ag ainft him in that Court, and not upon the Latitat, the Court granted an 


Attachment againſt him, Niſi &c. and an Habeas Corpus cum Caula, 


14. A Rule was made to ſhew Cauſe why an Attachment ſhould not 


£0 apainſt a Fuſtice of Peace, who proceeded upon an Indictment of forcilli 
ntry after a Certiorari delivered, and fined the Party; upon ile w ing 


Cauſe the Court ordered that he ſhouldhe examined upon Interrogato- 
ries, and return the Certiorari and reſtore the Fine. Sty. 359. Mich, 


1652. B. R. Staple's Caſe. 


15. A Witneſs, who attended the Court in a Cauſe there to be tried, was 


Tale whereupon a Superſedeas was granted to diſcharge him, and a 

Rule to ſhe w Cauſe why there ſhould not be an Attachment againſt the 

Perſon, who arreſted him. Sty. 395. Mich. 16. B. R. Cullens Caſe. 
16. Proceſs of Contempt 1s not 20 be taken out againſt a Deteadant tor 


Difobedience of an Order, unleſs he be ſerved wirta a Writ of Execution 


of that Order under the Seal of the Court 3 Ch. R. 23. Hill. 1667. 


23. Anon. 


. Plaintiff told the Defendant he was come to ſerve him with an 
Order from the Maſter of the Rolls; whereupon the Deſendant ſaid, The 
Maſter of the Rolls kiſs my Arſe. The Maſter ordered an Attachment tor 


the Familiarity, bur ſaid he believed the Lord Keeper would have com- 
mitted him, 3 Chan, Rep. 41. Hill, 22 Car. 2. Witham v. Witham. 


18. In 


— — 


— 


Contem pt. = - "4a; 


— 


— — 
— — 


18. In Action for falſe Impriſonment it was adjudged, that an Order 2 Keb. 711 
che Court ot Chancery, without a Writ of Attachment, is not a ſuitici- 20 1 * rs 
anc Marrant to take and priſon a Perſon tor a Contempt, and in ſuch hs Pfainitk 
(ie the uſual Courſe is to award a Writ. 2 Saund. 182. Mich. 22 Car. 8. P. 
2 Furlong v. Bray. 5 deen . 
it ſhould have been an Attachment, and the Defendant ſhould have pleaded Quoddam en os . 
uchamento &c. Mod. 272. pl. 24. Trin. 29 Car. 2. Anon. e 


19. Examination ordered of one in Contempt for ſuffering Goods, or- 3 Chan. Rep. 
dered to be ſecured, to be carried away, he being there with others at 85 8. 2 but 
the Time. 2 Chan. Caſes, 82. Hill. 33 & 34 Car. 2. Harvey v. Harvey. not HG 

20. It the Detendant Hat not appeared this Court cannot decree the 8 
Bill pro Com feſſo, but a Segreftration thall go againſt his real and perſonal 
Eitatre until he clears his Contempt. 2 Chan. R. 283. 35 Car. 2. Nodes 
F. Rattle; | SS 

21. For any direct and poſitive Contempt a Party may not only be 
taken into Cuſtod y, bur committed to the Fleet during the Pleaſure of the 
Court. But for a bare Contempt in not doing ſome what, then only till 
he obey and perform; for a Contempt in doing ſome what againſt the 
Order of the Court is accounted much greater than omitting to do ſome- 
what commanded, ſeeing the one is wilful, the other not al ways ſo; and 
beſides what is only not done may be done, but what is once done can- 
not be undone, though its Effects may often be made to ceaſe, or Repa- 

Fation may be made. Pr. Reg. in Canc. 100. „„ | 

22. Where a Deſendant was taken or brought in upon a Commiſſion of 
Rebellion, he was forthwith com: nitted; becauſe he had ſate out all the 
ordinary Proceſs of Contempt. Pr. Reg. in Canc. 101. | 

23, On a Decree for Payment of Money after a Writ of Execution 
and Attachment returned, the Court would not give Leave for Defend- 
ant to be examined, unleſs he gives Security to abide the Decree. 2 Vern. 
91. pl. 87. Mich. 1688. Roper v. Roper. by „„ 

24 When a Man is fined tor a Contempt to a Rule of Court, the 


Party grieved can have but a third Part of the Fine, and it muſt be return- 


ed into the Exchequer before a Levari Facias; Per Holt Ch. J. And 
though Sir Samuel Aſtrey ſaid he had known ſeveral Precedents where 
a Levari Facias for a Fine hath Iſſued our of the Crown-office, Holt 
faid that had been much queſtioned. Cumb. 250. Paſch. 6. W. & M. in 
B. R. The King v. Cudmore. . 
25. Rule was made to put off a Trial ſuper Solutione Cuſtag and the Coſts 
not being paid, and the Trial put off, the Plaintiff moved for an Attach- 
ment but had it not; for the Court ſaid he ſhould have gone on. 1 Salk. 
63, pl. 2. Mich. 10 W. 3. B. R. Anon. 5 
26. Sheriff may take Bail on an Attachment of Contempt, but the 12, Mod 579 
Proſecutor may refuſe to accept it. 2 Salk, 608. 13 W. 3. B. R. The Ig = 
King v. Daws. 88 = . | ES © 75 | n an At- 


tachment in 
ns 3 üßꝗß6Ii 8 Execution 

after a Necree, the Sheriff may inſiſt on Security proportionable to the Duty, but in Proceſs it is only 

40 l. Penalty. Per Guidot Regiſter. Ch. Prec. 110. Paſch. 1700. Danby v. Lawſon. | 


2). Attachment was granted for proceeding after a Certiorari deliver- 
= Mad. 38. Trin. 1 Ann. B. R. The Queen v. the Mayor of Car- 
ile. 5 . 8 N 

28. On a Motion for an Attachment againſt the Defendant, upon Affi- 
da it made, that he being ſerved with a Rule of Court, to ſhew Cauſe 
h an Information ſhould not be filed againſt him, ſaid, He did not 
"area Fart for the Rule of Court ; Though it was inſiſted for him, that he 

ould be firſt heard to thew Caule againſt ir, yet per totam Curiam 
be ſhall anſwer in Cuſtody, for it is to no Purpoſe to ſerve him with a 
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Contempt. 


ſecond Rule who had deſpiſed the firſt ; ſo he was brought in and bound 
in a Recognizance to anſwer Interrogatories. 1 Salk. 84. pl. 4. Hij 
9 Ann. B. R. Anon. ES | 8 
29. The Sheriff cannot take a Bail Bond upon an Attachment for a Con. 
tempt; for it is not within the Words or Intent of the Stat. 23 H. 6. 
and Judgment accordingly. Comyns's Rep. 264. pl. 145. Mich, 4 
Geo. C. B. Field v. Workhouſe. bu” 
30. A Motion was made, that one committed for a Contempt might 
be hailed to anſwer Interrogatories, but the Motion was not granted jo 
Default of Sureties. And Mr, Maſterman ſaid, that formerly the Par. 
ty's own Recognizance uſed to be thought ſufficient, but e Corr: ef late 
Tears has always inſiſted upon Sureties. 2 Barnard. Rep. in B. K. Mich, 
6 Geo, 2. B. R. The King v. Clendon. 55 : 


(C) Attachment ſtayed. In what Caſes. 


I. TEE Plaintiff ſerved one Rolfe with a Subpana ad Tf ificandun, 


and after he was ſerved, before he could be examined, Rolie 


Was preſſed for a Soldier. Upbn Oath made hereot Attachment was itay. 
ed. Cary's Rep. 58. cites Eliz. fol. 3. Humble v. Malbe. 


2. It Defendant is in Contempt for not anſwering, and on Motion he 


 ebtains Time to anſwer, yet it it be not expreſsly ordered, that all Con- 


. 4 C. was ſerved with a Subpœna by the Name of R. C. and J. N. 


tempts ſhall be ſtaid, the Plaintiff may go on, and proſecute the Deten- 

dant for not anſwering. Vern, 104. pl. 91. Mich. 1682. Anon. 
3. Upon a Habeas Corpus and Certtorari to the Seſſions, the Return 

was, that it was for contemptuous Words ; but per Cur. it is ill, becauſe 


mey ſhould be expreſſed what, and after filing the Return there can be no 


Amendment. Vent. 335. Paſch. 31 Car. 2. B. R Anon. 5 
4. Where a Man is arreſted upon an Attachment, the Contempt ſhall 
hold good, though no Affidavit be filed at the Time of taking forth the 
Attachment, if an Afidavit be filed betore the Return of ir. Vern. 172. 
pl. 166. Trin. 35 Car. 2. Anon. | „ 

F. After a Writ of Execution an Attachment iſſued, and then an In- 


junction for Poſſeſſion, and aſterwards when a Writ of Aſiſtance was mot 
ed for, che Detendant, upon Debate, was admitted to appear and be ex- 
auined. Arg. 2 Vern. 92. Mich. 1688. cites it as the Duke of Nortolk's 


Caſe. | ” : 
6. The Queſtion was, whether Defendant could be heard before he 


had cleared his Contempts, though he offered to pay all Plainrilt's De- 


mands, Principal, Intereſt, and Coſts. Ordered, that the Detendant 


bring before the Maſter all that is due for Principal, Intereſt, and Cofts,ant 
then to be at Liberty to move to have his Sequeſtration diſcharged, but the 
Sequeſtration not ſuſpended in the mean Time. MS, Tab. Feb. 20. 1719. 


Lord W. v. Osbaldiſton. 5 


1 


(D) Attachment and Contempt diſcharged; By what. 


And how. 


made Oath, that he ſerved a Subpœna upon R. C. and an Ar. 
tachment was ſerved upon J. C. and ordered that he ſhould be dichar, 


* 


* 
4 * ” a a 


1 Contempt. 


hs, 


ed thereof, and might exhibic his Bill into this Court againſt the ſaid 
J. W. and call him in by Proceſs to anſwer his Perjury. Cary's Rep. 
103. Cites 20 Eliz. Clegge v. Warberton. | 

2. An Attachment and other Proceſs of Contempt iſſued out of this 
Court, for not returning the Detendanr's Anſwer by Commiſſion, is dif- 
charged, paying the ordinary Fees, becauſe the Plaintiff named one Com- 
mifjoner who refuſed to join with one ot the Detendant's Commiſſioners in 
taking the Detendanr's Anſwer, and a new Commiſſion is granted to in- 


cifterenr Commithoners named by the Defendants. Cary's Rep. 113. 


cites 21 & 22 Eliz. Marthal v. Harwood, 1 
3. G. P. made Oath, that where the Plaintiff ſerved a Srbpena upon 
him 70 appear before Commiſſioners to teſtify on the Plaintifl's Party, he the 
laid Plainrift did mo? grve or tender him the ſaid G. any Money for his 
Charges, and allo, that he was ck then, and not able to travel; there- 
fore ordered the faid G. be diſcharged of the Proceſs of Contempt gotten 
out againſt him tor nor being examined. Cary's Rep. 141, 142. cites 
22 Eliz. More v. Worenam. | | 

4. The Deiendant took out a Commiſſion to take his Anſwer in the 
Country, and returned a Demurrer, theretore the Plaintiff took our an 
Attachment, Which this Court liked well, for that the Detendanr did 
not directly anſwer, yet in regard of an Oath made of the Defendant's 
Impotency, a mew Commiſſion is granted to take his Anſwer, and diſ- 
charged of the Attachment, paying the ordinary Fees. Cary's Rep. 
142, 143. cites 22 Eliz. Pain & al v. Carew. 

5. A Rule was made to ſhew Cauſe why an Attachment ſhould nor 
be granted againſt an Attorney, who was Mayor of N. tor ſuing out an 
Execution upon a Fudgment obtained there after a Writ of Error deliver- 
ed to Hin and allowed; bur he proving that he was informed by Coun- 
ſel, that the Record was not removed thence, by reaſon of a Defect in 
the Writ of Error, he was diſcharged. Sty. 321. Hill. 1651. B. R. 


Mayor of Newbury's Caſe. 


* oe 


6. Upon a Morion tor an Attachment for that the Defendant had put. 


one out of Poſſe fron who was put in by Vertue of an Habere Facias Poſſeſſi- 
man; It was denied, becauſe it was inſiſted on by the Defendant, that 
he came in by an eld;r fudgment, and an Extent upon it. Sty. 318. Hill. 


1651. B. R. Fortune v. Johnſon. 


7. 13 Car. 2. St. 2. Cap. 2. F. 4. Perſons taken upon an Attachment for 


Cntempt, not to be diſeharged without a lawful Superſedeas. 


8. Sißbpœnua in nature of a Sci. Fa. to revive a Decree; the Defendant 


does not anſwer, but is examined upon Interrogatories to clear his Con- 


tempt. 2 Freem. Rep. 128. pl. 153 Trin. 1677. Anon. | 
9. Proceſs iſſued till Proclamation was returned; Then came the gene- 


ral Pardon, The Defendant appeared and demurred. The Plaintiff mo- 
ved to ſer aſide the Demurrer ; tor though the Contempt was pardoned, 


yet the Delay was no leſs to the Plaintiff. The Lord Keeper ſaid that 
as to the Contempt, the De ſendant ſtands Rectus in Curia, and conſe- 
quently all Contempts are likewiſe pardoned, and therefore ordered them 
to proceed on Demurrer. Chan. Caſes 235. Mich. 26 Car. 2. Anon. 
Io. An Attachment atter a Decree tor Diſmiſſion is in Nature of an 
Execution at Law, and a general Pardon may pardon the Contempt, but 
net the Debt. Fin. Rep. 253. Trin. 23 Car. 2. Bartram v. Dannett. 


I. Upon a Motion for a Serjeant at Arms, on a Commiſſion of Rebel. ut where 
lion returned, the Court held that, by the King's Demiſe, all Proceſs of an Anach- 
Contempt not executed is determined, ſo that you mult begin again at an ment was 


Attachment; But where any Proceſs is executed, and a Cepi Corpus 


ſued out in 


. | i the Time 
returned, there the Proceſs ſtands good. Vern. 300. pl. 295. Hill. King 
1684. Anon, g . | | | Charles the 

— Ioork: 26; und 


executed 3 Days after the King's Demiſe, but before Notice of kis Death, the Court on reading the Caſe of 
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Criw v. Uernon in Cro. C. 9). and a Precedent in the Lord Keeper North's Time, bete int 
Uauzhan v. Bampfte!d, was of Opinion that the Attachment was well executed and alſo well re. 
turned, and that the Proceeding upon it ſince was good. Vern. 400. pl 37/2. Paich, 1686. Burch 
v. Maypowder. 


12. If one is arre/ted upon an Attachment either in Proceſs or in Exe. 
cution alter a Decree, yet in both Caſes on his appearing before the Re. 
iter, he is to be diſcharged, and to anſwer the Incerrogatorics at large, 
and not in Cuſtody, and upon the Regitter's Certificate, that the Party 
has appeared, the Sheriff is to deliver up the Bond. Ch. Prec. 110. 

Mich. 1699. Danby v. Lawſon. | | 3g 
13. If one brought in on Contempt denies all upon Oath, he is of 


Courſe diſcharged of the Contempt; bur if he has tortworn himſelf he 


ſhall be proſecuted for the Perjury ; Per Cur. 12 Mod. 511. Paich, 1; 
JJ King 'v. cms.--:--: 8 | 
14. Contempts for acting againſt an Order of the Court diſcharged, 

the Order being erroneous, MS Tab. Jan. 28th 1722. Stone v. Burn, 

15. If one in Contempt to a Serjeant at Arms for want of an Anſwer 
and then puts in an Anſwer, and the Clerk in Court accepts the Cyſts f 
the Contempt, this purges the Contempt. 2 Wrms's Rep. 481. Tiin, 
1728. at the Rolls. Anon. wk 

16. Mr Maſterman faid, that by the Practice of the Court Interroga- 
tories need not be filed againſt a Man committed for a Contempt till 
within 4 Days after Security given by the Party to anſwer them; but 
the Court held the Party's giving Security not neceſlary as he is in Cul- 
tody, and chat 4 Days ſhould be computed from the Lime of the Party's lo- 
ins ſworn to anſwer them. 2 Barnard. Rep. in B. R. Trin. 5 Geo. 2. 
Anon. | | | | 


2 3 , —_ 


(E) Where Proceſs mulſt begin De Novo. 


1. T] NEtendant was in Contempt, and pardoned, and the Plaintiff was 
compelled to ſerve a new Subpcena to do that which was ſirſt 

order'd. Toth. 10. 3. cites Trin. 3) Eliz. Young v. Chamberlain, 
2. It after Proceſs of Contempt the Defendant puts in an inſufficient 
_ Anſwer, and ſo reported, the Plintiff ſhould not begin as formerly with 
| Proceſs at the Subpœne, but ſhall go on to the Attachment with Procla- 


mation and other Proceſs, as if the Anſwer had not been put in. Per 


Lord Keeper. Chan Caſes 238. Mich. 26 Car. 2. Anon. 


Abr. Equ. 3. One in Contempt t a Serjeant at Arms Lanka of an Anſwer, puts 


x ge 358. in an inſufficient Anſwer, and the Clerk in Court accepts the Coſts ot the 
n Contempt, and ſo purges it. In the Proceſs of Contempt for the ſend 


this Diſ-. Anſwer the Plaintiff muſt begin again with an Attachment, and not 


tinction where he left off, But if neither the Plaintiff nor his Clerk in Court 


W _ accepts the Colts for want of the firſt Anſwer, though rendered, and the 
Hows ow firſt Anſwer be reported inſufficient, the Plaintiff may go on with the Pro- 
neral, and Ceſs for the ſecond Anſwer, where he left off at obtaining the firſt. And 


agreed to therefore it is uſual and proper tor the Clerk in Court to retuſe the 
by the Coſts for want of the fir 
Court as 
reaſonable 
and agree- 35 | es | 
able to the printed Orders of the Court, Trin. 1728. between Haiſtwell and Granger. (And ſcems 


Anſwer, till he is ſatisfied it is a full Anſwer. 
2 Wms's Rep. 481. pl. 152. Trin. 1728. at the Rolls. Anon. 


to be S. C.] | 


(F) Plead- 


rern 1 -«@ 


* * SC __OO*% w”w__-_ .. 


— — — ad — — — mw 


as 
it 


itſued to the Sheriff, and he returned the Writ .Ouod cepit corpus Majoris, Pabl 
who prayed that the King count againſt him; and becauſe the Record and a Count iv 


„ . 


Contempt. 


(F) Pleadings. 


1. A Ttachment upen 4 Prohibition for ſuing in the Spiritual Court, for 


Tithes of great Trees againſt the Statute, he ſaid that he ſued of 
Tithes of Sil Cu, Abſque hoc that he ſued of other than of Silva Cædua, 
and no Plea, but ſhall jay Avjque hoc that he ſued of great Trees. Br. 
Traverſe, per &c. pl. 311. cites 5. E. 3. 10, On. 

2. In Contempt for not admitting Varlet of the King to a Corody, it was 
ſaid that it had been a good Plea for the Prior to the Contempt to have 
ſaid, that there came but one Writ of Contempt to his Hands, quod nullus 
negavit, Br. Contempts, pl. 18. cites 50. Aſſ. 6. | 1 

. Attachment upon Prohibition, that he held Plea contra to the Pro- 
hibition of the King, and did not count that Prohibition was delivercd to 
the Defendant, and therefore ill, tor the Form ſhall be obſerved in Mat- 
ters which are not Traverſable as here, and Eſplees in Formedon &c. 
and yet they are not Traverſable, and this Default was pleaded to the 
Count. Br. Count. pl. 11. cites 9 H. 6. 61. ke” 


4. Certiorari out of B. R. to the Mayor of Winton to certify &c. who did * In the Year 


nt return the Alias or the Pluries, by which Attachment upon Contempt 1 is, 
Z. c 


es give 


the Writ made mention of the Delivery of the Writs &c. therefore this Caſe 
by the juſtices he need not Count; for the Record comprehends the _— Fitzh. 
Day and Place of the Delivery of the Writs, and all the Matter, but unt, pl. 


by others he ſhall make Count, and the * Tales have a Count in this Ac- $0. and ü 


tion ; for the Mayor may Traverſe that no Writ was delivered to him there it is, 


quod tuit conceſſum. Br. Contempts. pl. 14. cites 2. E. 4,1 1 
| gives a Count in this Caſe &c. 

F. Bill of Attachment upon Privilege for Goods carried away, was 
brought by the Warden of the Fleet, who had the Office in Jure Uxoris 
the Defendant ſaid that he is Guardian in Fure Uxoris, and is not 7 
named in the Writ, Judgment of the Writ, and non Allocatur; for he is 
Officer, which is ſufficient to have the Privilege, and the Office itſelf is 
not here in Debate, and thereſore the Writ awarded good. Br. At- 
tachment. pl. 22. cites 9 E. 4. 40. | VNV 

6. Debt upon the Attachment, the Sheriff returned quod Attachiatus 
eſt per Cattalla ad Valenciam 40 8. and at this Day the Defendant was 
Eſoiened, and at the Day which he had by the Eſſoign he made Default, 
and per tot. Cur. the Eſſoign of the Goods Attach'd are ſaved, not- 
withitanding the Default after, quod nota. Per Judicium. Br, Forfei- 
ture de terres, pl.'67. cites 21. E. 4. 8. 8 

7. Contempt ſhall be anſwered in proper Perſon and not by Attorney. 
br. Contemps. pl. 15. cites 22. E. 4. 33. 34. 3 

8. Attachment upon a Prohibition, and counted that he delivered a 
Prohibition to the Deſendant, and yet he proceeded in the Spiritual 
Court, the Delivery of the Prohibition is not traverſable, but if he pro- 
ceeded contrary to the Prohibition of the King or not. Br. Traverſes per 
&c. pl. 370. cites 1. H. J. 18. in the end of the Action debated there 
Arguendo, in the old Reports and theretore Quzre. 


For more of Contempt in General, See Certiorari, Coſts, Evidence, 


Pͤrohibition, Sequeſtration, Striking, and other Proper Titles. 
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ſecems to de ent to ſay, ad quam quidem proximam Curiam, ſeilicet ſuch a Day 


mil printed 


Continuance and Diſcontinuance. 
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1 
* 


Fol. 484. 


) [Of Proceſs] To lat Time it may be. 


D 
Return (T) . 9 | 
Thid. cites 1. 1 JON an Original, a Term, ot two, or three Terms, may he 
15 5. Mein between the Teſte and the Return; and this ſhall be 
3. 


a good Continuance, for the Oetendant is not at any jrezudice by 
it, and the Plainriff may give a Day to the Detendant beyond the 
common Day if he will. ©. 2 Eliz. 175. 23. : | 
* Firzh. 2. A Continuance by Capias ought ro be made from Term to Term, 
E ag and there cannot be any meln Term, becauſe the Defendant ought 
5 ..— not to ſtay ſo long in Priſon. 8 E. 4. 13. Per Cumber, * 
Br. Conti- Y. 2 Eltz. 175. 23. | | | | 


nuance, pl. 


48. cites S. C.—— ** Cro. E. 465. (bis) pl. 17, Hill 38 Eliz Arg. cites S. C. and 21 H. 5.16, | 


and 8 E. 4. 4. SP, 


Firh. Con- z. But by Diſtreſs, a Continuante may be made with more than 


tinuance, 4 a Term Meſn. 8 E. 4. 13. per Cumber. D. 2 Cliz. 175. 23. 


3: cites 8. 


kr. Continuance, pl. 48. cites S. C. and S. P. As from Mich. to Eaſter. 


oy: 8 £54: ; 2 Jf a Continuance be made in an interiour Court, ad prox- 
155 b. Mar- imam ibidem tenendam, without alledging any Day to which it is ad 


on. S. C.  JOuUrned ; pet if the Court be to be held by Cuſtom, not at any certain 


and ſudg- Day, us cbery Weck, or de tribus in tres cc. but die Lune, when 
eme, the Judges thereof pleaſe; this 18 a good Continuance. ÞÞ, 8 
three jug. Car. B. R. between Lane and Feſſen adjudged, and a Judgment 


rices, given in Coventry affirmed in a Writ of Error; this being moved 
Crooke du- Or Error, PE 

bitante. | | | | | 
And Jones J. ſaid, that all their Proceedings in Wales are adjourned till the next great Seſſions, and 


none knows when the great Seſſions ſhall be held And it is ſaid that this Error was aſſigned and o- 
ver ruled in the Caſe of Bythel v. Parry. | | . 


Fitzh. Jour. 5. In Writs of Execution the Juſtices | may give a Day at their Plea 


py, cites ſure. "BS Ed. 3. 31. b. 


pl 9. cites 
S. C. 


Firzh. Jour. 6. As in d Scire Facias to execute a Fine. 24 E. 3. 31. b. 


ro. C. 254, », Tf a Continuance be in an inferiour Court, that hath Power te 


LA De hold Plea de tribus in tres, or any other certain Time, and nor other- 


%aron, Wiſe, there the Continuance ought ro be ad proximam Curiam, ſcilicet, 
S. C. & S. P. and alledge the Day, otherwile it is not good ; And it is not ſuffci- 
See f. & ec. becauſe the Party ought to know the certain Day upon whith 
Ss. C. &(C) the Entry of the Continuaiice is. 13. 5 Car. B. . between 


admitted. 


pl. 2 8. C. Laxe and Feſſon, in a Mrit of Error upon a Judgment in Covelt 


© 1815's try, agreed per Curiam. * D. 9 Eliz. 252. 


and ſhould be D. 262 b. pl. 32. 33. Trin. 9. Eff. cited Cro. E 15. pl. 16. Trin. 70 
.£:iz, B. K. in Caſe of Lat v. Jennings, in which Cate a judgment was reverſed in an 8 
| | 2 | bur⸗ 
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Court for Error, becauſe the Diſtreſs vas awarded returnable at the next Court after ſertins the Pro- 
ſy whereas every Return ought to be at @ Day certain, and it may be the Proceſs ſhall not be ſer- 
ved WIGAN a Year, and the Defendant is to have Day at ey 


ery Curt, otherwiſe the Proceſs is diſcon- 


med, and therefore Judgment was reverſed. — S. C. cited 2 Bulſt. 3-. Mich. 10 Jac. in Caſe of 


Jonrs v. Smith, vw hich was that J. was arreſted on Proceſs to appear in Placito T1 ranſgreſſionis at the 
Curt of the Jarſbalfer ad Proximam Curiam there held, without Jhexwing the Day certain, when the 
next Court was to be held. Exception was taken that this is too General; for ſo he may be detained 
zo Years betore any Court may be held, and that the Day when the Court ſhould be held ſhould 
have been ſhown certain ; and though It was 1. 75 that Proxima Curia here appears well by their 
ſuriſdiction u hich is to hold the Court De Die in Diem, and that ſo the ſame had been uſed theſe 
40 Years, Withour ſhewing rae Day certain when the Court was to be held, yet the whole Court 
wa, Cf Opinion that the Day ought to have been certain] ſhewn, and tor Default thercot the Plea 
was held ii, and the Party arreſted diſcharged. Cro. J. 314 pl. 15. Johns v. Smith, S. C. 
adjudged eccorcingly,— 8. C. and alſo D. 262. pl. 33. and Cro FE. Leat v. Jennings, 105. cited 
Raym. 205 Mich. 22 Car. 2. B. R. in the Caſe of Gibbs v. Stratford. Bur Twilden J. ſaid 
thar the Caſe of Dyer was gobd enough notwithſtanding that Error, but the ſudgment was reverſet 


or other Errors, as appears 1 Roll. Abr. 416. pl. 2. Jetion v. Laxen, ſed adjornatur. See Inf. (C) 


pl. 3. this Caſe.— Mod, 81. pl. 45. Mich 22 Car. 2; B. R. Anon. Hale Ch, J. ſaid that when 
in an inferior Court the Venire Facias is ad Proximam Curiam it 18 naught; becauſe it is uncertain 
when the Court will be kept but If it be at ſuch a Day at Proximam Curiam it is good. -in falſe 
Impriſonment. the Detendant juſtthed by Proceſs out of an inferior Court, which was to take the 
Piaintiff and have him ad Proximam Curiam ; Exception was taken to this, and the Ch. Juſtice doubt- 
ed tlat the Exception was good and fo the Plea ill, becauſe it ouglit to be on a Day certain; But the 


other Juſtices e contra, and Judgment for the Defendant, 2 Mod. 58. 59. Mich. 27 Car. 2. C. B. 
Crowder v. Good win, | 


8. Cantinuance of a Plea cannot be by one Term or more meſn, up- 
on the Prayer of the Oelendant. H. 15 Jac. B. R. between /- 
bolt and Leech, per CUrtam agreed. „ os 

9. But the Continuance of a JIiea, upon Advice of the Court, by a+ s. C. cited 
Term or mate between, is not good. M. f Car. at Reading: by Roll Ch. 
Term, B. R. between Morris and Fohn/on th a Mrit of Error upon e = 
a Judgment given in Banco, it was adjuvged to be a Dilcontmu- 4.5 02 
ance, where the Cale was, that in Treipaſs in Banco the Delen- 
dant pleaded a ſpecial Plea, upon which the Plaintiff demurred, and 
the Court, upon an Adviſare vult gave Day from Eaſter-Term to Mi— 
chaelmas-Term, intermitting Trinity-Term, and therefore adjudgey\ | 
tobe a Diſcontinuance, and the Judgment reverſed accordingly⸗ 
becauſe it this ſhould be allowed, the Court might delay Men per- 
petually, tor as well as they might tntermtt one Term, they might {, 88 
*lnterniit one Bear, or twenty Bears. Contra M. 15 Jac, B. U. Sag 
between ert and Leach, per Curiam. es, 

10. Tf a Pan declares in an Action upon the Statute of Bono: Sry. 339. 
polles as the King's J2atentce of Sope, and after the Detendanr in 5 C. hl. 
Eaiter-Term pleads, that the King did not make any ſich Letters" 
Patents, and Iſſue is joined thereupon, and Day given ro the Plain- 
ttt till Michaelmas-Term, but there is no Continuance between Eafter 
and 'Triniry-Term, it Is a Diſcontinuance ; for though the Court 
might give Day to brir.g in the Letters Patents in Michaelmag⸗ 
Term, omitting Trinity-Term, yet there ought to be a Toninuance 
between Eaſter and Trimty-Term by a Curta adviſare vult, till 
Trinity Term, or otherwiſe it is a Oiſcontinuance. Tr. 1652. be- 
tween Friend and Baker ũdjudged. | = 25 

11. The Deteridant being to go to the Marches of Scotland with the 
King to aid him in his War, the King by Writ commanded the Fuſtices to 
continue the Plea till his (the King's) Return. The Judges notwith- 
ſtanding proceeded to Judgment againſt the Defendant, and the Judg- 
ment was aftirmed in Error; for every Continuance muff be to a Day cer- 
%, whereas the King's Return is uncertain, Jenk. 5. pl. 10. cites 
Mich. 3 E. 1. 8. 29. but it ſhould be S. or pl. 24.] Creſſey's Caſe. 


12. Alttaint in B. R. was not Diſcontinued, becauſe he had a /ouger Day Br Diſcon- 


then the congion Day; tor this is the Delay of the Plaintiſlhimtfelf. Er. ee . 
Jours, pl. 42. cites 15 AI. 6. and 6 E 3. accordingly... — e i. 
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13. In Otiare Impeait they were at Iſſue upon 7. raverſe of the Preſem. 
ment, by which the Plaintiff claimed, and the Plaintiff projed Day ly 
12 Weeks, and the Defendant prayed Day by 15 Days, and the longett 
Day was given according to the Prayer of the Plaintiff; Quod mirum! 
Br. jours, pl. 43. cites 21 E. 3. 29. 3 : | 
14. In Aſſiſe Writ was awarded to the Biſhop to certify whether Baftare 
or Maulier, and the Parol was not without Day, but Day given to the 
Parties Ad proximam Seffionem & interim quod ſequatitr Breve Hpiſcopo ag 
certificand at which Day the Bithop did not certity, and Sicut Alias 
was awarded, and Day was given over to the next Sens. Br. Jours, pl. 
46. cites 38 Aff. 30. +. 


S. P. Br. 15. In Treſpaſs they were at Iſſue, and the Plaintiff tcok Day ly a 


Diſcontiuu- Mar, and the other alleged it for Diſcontinuance of Proceſs, and yet 
ance de Pro- good by Award; for the Plaintiff may delay himſelf. Br. Jours, pl. 


ceſs, pl. { 16. cites 46 E. 3. 16. 


Cites 46 

3. 26. . | 8 

8. P. ibid. 16. Treſpaſs againſt two, the one appeared and pleaded to Iſſue, and the 
pl. 23.cires ther made Default, and Day was given to him who pleaded by a Tear, vet 
— = no Diſcontinuance by Award, by reaſon that the * Plaintiff may gelay 
taint, it was Pimſelf without Offence, by Award. Br. Diſcontinuance de Proceſs, yl, 
no Diſconti- 7. Cites 46 E. 3. 26. | f | | | + 


nuance 1n 


5B R. becauſe he had longer Da than the cemmon Day; for this the Delay of the Plaintiff himſelf, 


Ibid. pl. 28. cites 15 Aſſ. 6. and T. 6 E. 3. accordingly. 


17. A Man outlawed ſued Charter of Pardon, and Scire Facias againſt 


the Plaintiff, who pleaded to Iſſue, and after he who was outlawed ſau, 
that there were only two Capias's before the Hxig ent, which appeared of Re- 
cord; and by ſome, by the Suit of the Pardon he affirms the Record, 
and cannot take Advantage of Diſcontinuance, and by ſome it is ill 
Continuance; and after he found Mainpriſe, and therefore it ſeems that 
it is admitted to be Diſcontinuance. Br. Utlagary, pl. 62. cites 3 H. 
4.10. | 3 
7 18. If the Plaintiff counts in Debt or Treſpaſs, and the Defendant 
pleads to the Furiſdliction, or if Continuance be taken to another erm, it 
ſhall be made upon the Writ as it no Continuance had been made, and 0 
Continuance ſball be entred, and at the next Term the Plaintiff ſball count 
de novo; Per Babb. Br. Continuance, pl. 23. cites 8 H. 6.18. 
19. Note, per Cumberford Prothonotary, that Capias, nor Continu 
ance. by Capias, can have Day only from Term to Term, by reaſon of the In- 
- priſonment ; but contra of Diſtreſs, tor this may over-paſs a Term; as ot 
Iflue in Mich. Term returnable Term. Paſch. Br. ours, pl. 71. cites 
40 In Attaine, the Grand Fury appeared, and the Court by Aſſent if 
the Parties gave Day to them, aud to the Petit Fury de termino Paſchs in 
15 Johannis in termino Trinit', that the Parties may come to.Agreement 10 
the mean Time, Br. Jours, pl. 56. cites 21 E. 4. 23. 


D. 258 a b. 21. An Exigent may be awarded in Eafter-Lerm returnable in Michae- 


pl. 16. Hill. 


9 Eliz S. C mas-Term; for the Nature of the Writ requires it; becauſe other wiſe in 


dur S. P. the ſhort Term 5 Counties cannot be held, and theretore though a Term 
does not ap- meſne be left out, yet the Writ is good, and well continued. Dal. 104 
pear. Pl. 43. Anno 15 Eliz. Pollard v. Paine. 


22, So a Grand Cape in a Real Act ion requires 9 Returns, and therefore 

if it be awarded in Eafter-Term, it ſhall be returuable about Craft” Anim: 
rum in Mich. Term, and though a Term be leit our, yet it is 800 
enough; becauſe the Return of the Writ requires it, - Dal. 10% ln 

| 23.43 


. ä 


Continuance and Diſcontinuace. 1 


. „„ 


23. A judgment in an inferior Court was reverſed for Error, becauſe 
the Piſtreſs was awarded returnable at the next Court aſter the ſerving of 
the Proceſs ; whereas every return is to be at a Day certain; and it 
may be the Proceſs ſhall not be ſerved within a Year, and the Defen- 
cant is to have Day at every Court, otherwiſe the Proceſs is diſcon- 
tinued; and Judgment was reverſed. Cro. E. 105. pl. 15. Trin. zo. 
Eliz. B. R. Lear v. Jennings. 1 . 


* 


24. Error ot a judgment in the Court of H. the Fudgment being in 8 C. cited 
Debt by Nihil atert 5 The Error atiigned was, that after Imparlance Arg. 2 Mod, 
Day was given to the Parties 7:1! the next Court, and no Day certain, and 2: which 
for this Cauſe it was holden a Diſcontinuance, and the Judgment re- Notes _— 
verſed, Cro. J. 571. pl. 12. Paſch. 18, Jac. B. R. Adams v. F Iyth . 7 held 

| : | = Ro 
| Juſtices, Hole bie by 3 

25. In Treſpaſs in C. B. after a Plea, Replication and Demurrer, the 
Entry was, Curia adviſari vault from Hilary Term, to Trinity Term, leav- 
ing out Eaſter Term; it was inſiſted, that this might well be done, 
becauſe *ris the Act of the Court, and they may take fo much Time to 
adviſe before they give their Judgment. But per Doderide J. though 
a particular Continuance by Dies datus may be by leaving out a Year, 
becauſe the Plaintiff may delay himſelt, yer a Term cannot be left out, 
becauſe is in delay of Fuſticez ſo the Plaintitt may purchaſe an Original 
returnable 2 or 3 Terms after, becaule it is in his own delay; but if he 


was to purchaſe a Capias it is otherwiſe, becauſe the other ſhould be 


impriſoned tor all the Time and therefore he cannot leave out a Term; 
to which Ley Ch. J. agreed, and ſaid that C. B. cannot give other 
than common Day where the Suit is by Original, but otherwiſe in B. R. 
lor the Suit is bp Bill, but it in B. K. the Suit be by Original, yer we 
caunot give other than common Day; and ſtay ing a Cauſe without giv- 
ing a Day when it ſhall be revived, or if we give a Day too long, viz. 
omitting a Term, this is in delay of Juſtice; for it may be the Court 
ſhall be reſolved of their Judgment before this Day and yet they cannot 
ehe it, and fo this is againſt the Statute of Magna Charta. 2 Roll. 
Rep. 442. Trin. 21 Jac: B. R. Johnſon v. Norton 
26, A Latitat may be continued from time to time til the Bill filed to 
prevent the Statute of Limitations, otherwie it is not good, which Con- 
tinuances may be made by Attorneys at their Chambers; per Cur. and 
Twiſden J. 1aid, that he had known an Action was continued by La- 
tirat 5 Years betore the Bill filed; and Herne ſecondary ſaid, that a 
Latitat may be continued j Tears. Sid. 53. Mich. 13 Car. 2. B. R. in 
Cale of Daſy v. Clinch. | | | %%% oo og 
27. Upon an Indiliment of Perjury it was ſaid per Cur. that at the * See pl. 3. 
lame Athzes the Judges may adjourn to a Day certain; but if there be and the 


a Continuance over to the next Ages, there muſt be no Day expreſſed. But Notes there. 


inferior Courts cannot make a Continuance ad Proximam Curiam, but 

always to a Day certain. Vent. 181. Hill. 23 and 24 Car. 2. B. R. 

The King v. Serjeant and Annis. 77 35 
28. Error athgned of a Judgment from C. B. that there was a Miſ- A N 

continuance, the Continuance being {rom one Day to another in the ſame , © Pear- 

term, which was urged could not be the Term being but ove Day in à ulſe. S. C. 


aw; bur overruled ; another Error was that the Time ot Impar/ance days that the 


was to Onind Paſch inſtead of Die Paſehù in quindecim Dies quod etiam Diſcontinn- 


luit rejectum, Per Cur, 12 Mod. 103. Mich, 11 W. 3. Pierſon v. ebook 
ulls. 2 I 8 4 DS | | that the 


| Es | 73 | Tf er Rs Record was 
a Record of Paſeh. 11 W. 3. and it appears by the Defendant's Plea, that there was an Imparlance 
10 Octabas Rillarii before, and it does net appear that there was any Continuance frcm this Term of 
ifer, But the Court beirg informed that the Declaration was in Mich. Term before with an 
mparlince to Octabas Hillarli, leave was given to amend the Reco.d and to make it agree with the 
Fact of the Cale, | 5 e 
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see (B) (A. 2) Continuance and Diſcontinuance. In what 
Caſes; How, and When. 


1. VF a Man appears and imparles, he ſhall not al lege Diſcontinuance 
| 1 of Proceſs after. Br. Diſcontinuance de Proceſs, pl. 48. ciies 
8 E. 3. 2. „% Were Ew TE 
. if Replevin be removed out of the County into Bank by Recordar,, 
Diſcontinuance of Proceſs in the County is no Plea in Bank; tor no- 
thing is removed into Bank nor of Record there but the Plaine only, 
quod nota, Per tot. Cur. Br. Diicontinuance de Proceſs. pl. 45. cites 
H. 6. 30. e | 
f 3. If FFP comes to the Sheriff” after the County paſt, yet he may give 
Day to the Party, though it be not in full County; per Brian, which 
Catesby agreed, and that if the Plaintiff ſhall be nonſuired in the Coun- 
ty, it ſhall ſerve the Pone ; for it is not in full County as Recordare ig, 
Per Littleton, if the Plaintiff appears it is no Error, as where a Man 
appears by Capias in an Action, in which Capias does not lie, this is not 


Error. Br. Jours. pl. 54. cites 12 E. 4. 11 N 
4. Note, that after the Tenant has vouched in Præcipe gnod reddat, aul 

the Vouchee has entered into the Warranty, no Diſcontinnance ſhali be 4 
gainſt the Tenant, for he is out of Court and the Vouchee is in his 
Place, to which Vouchee Day ſhall be given and not to the Tenant, 
Br. Diſcontinuance de Proceſs. pl. 40. cites 1 E. 5. 4. 

hough : 5. A Writ of Error may Sleep ſeveral Years without a Diſcontinuance, 
2 for it is only a Commiſſion to the Judges to examine the Record, and 
2 Commiſſion the Partys have no Day in Court till the Plaintiſf in Error ſues a Hire 
to examine facias ad audiendum Errores, or the Defendant in Error ſues a Seite 
the Errors, facias quare Executionem habere non debet. After ſuch Scire Facias the 
2 Writ of Error may be diſcontinued, and Errors may be aſſiged upon 
Court; either of thoſe Scire Facias's. Jenk. 25. pl. 43. | 
Years with- EE „ | 3% hee ooiakh oo 
out being diſcontinued, yet after the Parties have once proceeded upon it, it may be diſcontinued u 
well as any other Action. Per Popham. Yelv. 4. Trin. 44 Eliz B. R in Cale of Cromwell v. An- 
drews.- Writs of Error are rarely diſcontinued but ſometimes they may be,; Per Holt Ch. J. and 
ordered the other fide to ſhew Cauſe why a Writ of Error brought ro reverſe a Fine ſhould not be 
diſcontinued, 5 Mod. 15. Mich. J W. 3. Winchurſt v. Maicly, 1 | 


Though a 


6. In a .Oua. Imp. brought by the Queen, the did not proſecute the 
Suit. Periam ſaid, that after a Tear the Defendant may have it diſcon- 
tinued, but that the Queen thall not be Nonſũit. And in the Cate of 1 
Common Perſon the Plaintiff may diſcontinue it within a Tear, but the 
Defendant cannot diſcontinue it till after the Year. Gouldsb. 53. pl. 3. 
Trin. 29 Eliz. Anon. b ; ps 
A Man may », In a Replevin the Plaintiff cannot diſcontinue his Suit without the 
be Nonſuit privity of the Court; for the Entry is Recordatur per Curiam; and if he 
without | | x 8 3 | | : | 
leave of the Would diſcontinue without moving the Court, the Detendant may en- 
Court, but ter the Continuance if he will; Agreed per tot. Cur, Le. 105. pl. 14% 
he cannot Mich. 30 Eliz. C. B. Bear v. Underwood. : 


diſcontinue | | | 
his Suit without their Conſent ; Agreed, Mar. 24. pl. 54. Paſch. 15 Car. Utbart v. Parham, 
Plaintiff 8. In Debt on an Obligation againſt an Executor, Demurrer was juintd 


mp Ta "and argued, ant Rule was given to enter ug ment for the Defendant; 
nue paying Whereupon the Plaintiff moved that there was nor any Continuance ef- 
Coſts tred on the Roll, and therefore prayed that it might be diſcontinued; 
though it Bur per Cur. the Plantiff cannot diſcontinue it without the Courts Di- 


was after i : av wol ir bei is Advals 
murder  Tection, and the Detendant may well continue it being for his Adi. 
tage, 


4 Me AA „ „ . 
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tage, and ordered the Conminuances to be entred accordingly ; for argued, and 


otherwiſe, in every Caſe when a Matter is argued on Demurrer, the the Ceurt 


Plaintitf 1eeing the Opinion of the Court againit him will cauſe a D/ Tough le * 


/optiueance to be entred, which ought not to be in the ſame Term it is ar- was in an 
led. Cro. J. 8. pl. 10. and 35. pl. 8. Trin. 2 Jac. B. R. Philips v. Action of 
bebe 5 f 
, : » an Eſcape. 5 
Ole Nora. Sid. 306. pl. 14. Mich. 18 Car. 2 B. R Jones v. Pope — Lev. 191. S. C. according- 
Iy; for the Sherift ſhall not go unpuniſhed for the Eſcape, for a Fault in the Declaration. Saund. 
27 $.0 accordingly. It has deen allowed after a joining in Demurrer, but not after arpuing ſuch 
D:murrer ; Per Cur. 5 Mod, 208. Paſch. 8 W. 3 in Caſe of Kear v. Barker. 
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9. The Prothoactories ſaid, that in Treſpaſs the Plaintiff might diſcon- In the Caſe 
tinue his Action within the Year it it be before any Plea pleaded ; But the dt a common 


Juſtices held e contra, becauſe then Colts which are given by the Sta- pany Bows 


cure ſhould be loſt, Godb. 219. pl. 318. Mich. 11 Jac. C. B. Anon, may diſcon- 
| . | | | | | tinue eveth- 
in a Year, but the Defendant cannot diſcon tinue it till after a Year. And after a Year it may be diſcon- 


— 
,- , —  _—_— 


otherwiſe he thould be utterly barr.d of his Bond. Cro. J. 488. pl. 8. Wright. 
Trin. 16. Jac. B. R. Lee v. Fydge. . 5 
11. In Debt on Bond for quiet Enjoyment it was reſolved on a general 
Demurrer, that the Defendant's Plea was not well ſet forth, bur for a 
Flaw in the Plaintiff's Replication, tor that it did not well alledge the Entry 
of the Defendant ſo as it did not appear that he was interrupted by him, 
the Opinion of the Court was againſt the Plaintiff; bur the next Term, 
by Leave of the Court, he diſcontinued his Action. All. 19, 20. Trin. 
23 Car. B. R. Coleman v. Painter. | | 
12. It was moved, that the Plaintiff paying Coſts might have a 
Rule to diſcontinue his Action, becauſe ſuch a Traverſe was taken that 
the Title of the Land in Olieſtiun could never come to be diſputed. Roll Ch. 
1 ſaid they might do rhts by the Courſe of the Court without Motion; 
ut he conceived the Reaſon of the Motion was becauſe there was a Pe- 
remprory Rule of Court to try the Cauſe the next Term, and ſo that the | 
Motion was to avoid the Contempt he might fall into for diſobeying the | 
Rule if he ſhould not go on to Trial; but ſaid, that paying good Cofts he 4 
ſhould diſcontinue his Action; Quod Nota. Sty. 366. Hill. 1652. Anon. | 1 
Iz. A Man may not diſcontinue in Action of Tre/paſs; Per Roll Ch. By | 1 
J. Sty. 382. Paſch. 1653. in Caſe of Ayre v. Hawkſworth. 
14. It was faid, that if in Debt or Covenant, after a Demurrer joined 
the Court fees Cauſe they will give Leave to diſcontinue, if the Plaintil | | 
through his Negligence is in Danger ot loſing his Debt, and this ſeveral 
Years after the Action brought; Cut afier the Demarrer argued, they will 
act give Leave to diſcontinue, nor where he has brought another Action for 
the ſame Cauſe, end this is pleaded in Abatement of the firſt Action, Sid. 
B84. PL. 11 Trin. 14 Car. 2. B. K. the Lord Howard's Saſe. 
15. Tho? Diſcontinuances are permitted in Caſe of Bonds for Payment 
of Money, yet they never are in Caſe of Bonds for Performance of Awards, 
unleſs upon extraordinary Occaſions. Lev. 139, 140. Mich, 16 Car. 2. 
NR. id Cie ot Bean v. New burg 2 
16. In Debt on an Olligation the Defendant traverſed an immaterial Tra- land 25 
verſe of the Plaintiff*s; the Plaintiff cenuried, whereupon there was a Re 2 
jor Fudgmicut jor the Defendant Niſi &c. Whereupon the Plaintiſt prayed Court gave 
Leave to diſcontiuue, which the Court took I'ime to conſider of, and al- the Plaintiff 
terwards becauſe the Defendant wen!d not agree to accept Iſſue upon Ile Liberty to 


E . . 1 n | ** * diſcontinue 
Traverſe, nor put in Bail upon t be original Aion, the Court gave . = Penn 
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upon Pay- the Plaintiff ro diſcontinue notwichſtanding the Demiurr had been a rea- 


. \ J r - & 
we of ed. Lev. 192. Mich. 18 Car. 2. B. K. Bennet v. Fllkins. 
90S by 1 , T 
though it was after they had delivered their Judgment. ——2 Keb. 64. pl. 16. S. C. adjournatur, —— 


Ibi:'. 105. pl. 39. S. C. adjudged for the Defendant, but the Court gave Leave to diſcon tin ic 


Sid 340. pfl. 17. In Debt on Bond to account and pay all Monies which fhould come to 


4. ery his Hands, the Detendant pleaded that no Mone] came to his Hands; the 15 
SC. butt Plaintiff replied, that Money came to his Hands, but did did net ſay tlat 0 
ſays nothing He had not accounted or paid, and therefore the Court held it inf ulhcient, and 4 
as to the Dif: therefore Judgment was ruled to be given againit the Plaintiſf; but he then = 
Du prayed Leave to diſcontinue, which was granted, unleſs the Parties would mi 
"la aan ſubmit the Truth of the Martter to their Counſel to be determined by B. 
Gerard S. C. them. Lev. 226, 227. Mich. 19 Car. 2. C. B. Hegman v. Gerard, 
but nothing. „ es | | | Ta 
as to the Diſcontinuance. | 5. 
18. In a Quo Warranto againſt the Town of Farnham, for Mang a Fair Gil 

and Market, and raking Toll &c. Iſſue was taken, whether they had Till by ded 

Preſcription or not, and it was found that they had; bur it was moved © . 

in arreſt of Judgment, that here was a Diſcoutiuuance, becauſe there was C 

no Iſſue as to the other Liberties claimed by them, (vis. ) a Fair and Mar. K 

ket, and this Action is not helped by the Starute of ſeofails, quod thir 
conceſſum; But the Ch. Baron ſaid, that chey were too ſoon to ure 

that, becauſe Judgment was not yet given, and before Fudgment there can by 

be no Diſcontinuance againſt the King, becaule tne Aitoraey Ten.ral my v 

get procced, by the Rings Prerogative, to take 1jue upon the Reſt, or my KY $ 

eater a Nolle Proſequi, but it he will not proceed the Court may make a et 

Rule on him ad replicandum, and fo there may be a ſpecial Entry made 8 

of it ; wherefore non al locatur. Hard. $504. Paſch. 21 Car. 2, in te 2 
Exchequer, Attorney General v. Farnham Town. : P 


19. Keeling ſaid, that a Man may diſcontinue his Action in B. R. le- © 
fore an Action brought in C. B. But if he do begin in C. B. aud then they plead | 5 
another Aci ion depending in B. R. and then they diſcontinue, he took it that | 
- Es the Attorney ought to be committed tor this Practice. Mod. 41. pl. 90. 
Hill. 21 & 22 Car. 2. B. R. Anon. 
Mod. 42. pl. 20. In Debt on Bond to perform an Award, but in the Replication the 
95. S. C. Plaintiff miftook the Day of the Tender of the Award, and upon Demurrer 
Rule was given for Fudgment for the Plaintiff 5 but upon Exception taken 
the Plaintiff prayed Leave to diſcontinue on Payment of Colts, and be- 
cauſe the Miſpriſon was in fo petit a Matter, and the Plaintiff had a juſt 
Debt, the Court gave Leave to diſcontinue the Action on Payment of Coſts. 
Saund. 73. Paſch. 22 Car. 2. Roberts v. Marriot. „„ 
Sid. 46 5 pl. 21. In Aſſumpfit tor Money due on Accompt ſtated between Merchants, 
11. 8. C. but the Defendant pleaded the Statute of Limitations, but upon Argument it 
Da RY led t. Utanons, p rgument it 
Diſcontinu. Was doubted, whether it appeared ſufficiently upon the Declaration char 
ance does the Account was ſtated; and after the Plaintiif prayed Leave to dif- 
not 2 - continue, and it was granted though ter Argaineut. Lev. 298. Mich. 
e ee Car. 2. B. R. Martin v. Delboe. 85 
C. but nothing ſaid of the Diſcontinuancge. 


22. In Debt upon Obligation for Performance of Covenants, the Court 
permitted rhe Plainrift ro diſcontinue after Argument, and though the 
Action was brought tor the Penalty. 2 Lev. 124. Hill. 25 & 27 Car. 
2. Rea v. Barnes. | = | | 
After Ive 23. Court will not give Leaſe to diſcontinue after a Verdict, unleſs the 
| pots or 3 Verdict be ſer aſide as an i// Verdict; but in the principal Cale the Ver- 
3 dict was not blamed, however, for tuller Satistaction, a new Trial, was 
Plaintiff can. granted. Cumb. 233. Hill. 5 W. & M. in B. R. Broom v. Roberts. 
not diſconti- | | — — 
nue without Leave of the Court, which is never granted but upon Payment of Colts, G. Hitt, of 
C. B. 219. | 


24. Alter 
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24. Alter a Writ of Inquiry returned the Plaintiſf cannot have Leave to 
nitcontinue; Per Eyre ]. abſente Holt. Comb. 261. Paſch. 6 W. & M. 
in B. R. Reeve v. Goldega. 
25. The Plaintiff brought an Action for 4001. for ſo much Money had 1 Salk. 17). 
and received ot him by the Detendaar, who pleaded an Attainder of High pl. 1. S. C. 


Jredſou iu Abatement ; The Plaintiff replied, that after the Attainder, ee 


and before the Action brought, he was pardoned, unde petit Fudicium & à Diſcon- 
danza ſita; and upon Demurrer per Cur. the Replication is ill con- tinuance 
cluded, tor the Words Damna ſua thould have been left out, and of by the Miſ- 
that Opinion was the Court, and therefore Rule was made that he N 
might diſcontinue without Coſts, 3 Mod. 281. Paſch. 2 W. & M. in, the Re- 


3 lication; 

B. R. Bille v. Harecourt. 5 for NE 

5 | | | oe iy Cs Prayer of 
Judgment is as none. Show. 155. S. C. held per Cur. to be a Diſcontinuance.—— Carth. 137, 138. 


5. C. reſolved that this improper Concluſion of the Replication made it ill; for all the Pleading was 
diſcontinued, becauſe the Plea was in Diſability, and ſo concluded; and the Replication was conclu- 
ded as a Pica in Bar, and fo no Manner of Aniwer to the Plea, but a Replication at large, and as 
none at all; ſo that all is diſcontinued for Default of a Replication. But if it had been concluded 
veneraily (viz) Petit Judicium ft &c. that might have been good. So the Rule of Court was, that 
the Plea was diſcontinued, and not that the Bill fhall abate; Quod Nota. S. C. Cited Ld. 
Raym, Rep. 338, 339. | | 


25. Diſcontinuance by Leave of the Court may be aſter Sperial Verdict, The Courr 
but nor atter General Verdict; tor in the Caſe of a General Verdict it doubted if 
would be the having as many new Trials as the Plaintiff pleaſes ; but a could 


he 5 - 5 f Rh ive Leave 
Special Verdict is not compleat and final; but even in that Caſe it is Lay Fond 


great Favour. 1 Salk. 178. Paſch, 8 W. 3. B. R. Price v. Parker. tinue after 


TR I Verdict. 
2 Keb. 695. pl. 38. Mich. 22 Car. 2. B. R. Holford v. Boord.—— After Verdict the Court gave the 
Plaintiff Leave to diſcontinue, pay ing Cofts. Raym, 389. cires Mich. 1653. B. R. Elfton v. Drake. 
ee (D) pl. 1. 
5 Mod. 208. in Caſe of Keat v. Barker, ———Comb. 363. Paſch. 8 W. 3. B. R. Eaton v. Barker. 
8. C. & S. P. accordingly. . | 


27, In Error, Want of Original was aſſigned for Error, the Original ha- Ed Raym. 
ving been /o/# upon the Death of Plaintiff below's Attorney; upon Afida- wy 8 152 
vt of this Fact the Lord Keeper granted them a ze Original, and that bo, 8 P. 
ſhould be certified, and a Certiorari being brought, and the Original does not 
being certified, now the Defendant in Error would bring on the Mat- appear — 
ter, in order to have his Judgment affirmed, and Coſts; And now it Ibid. 695. 


v 3 


was moved that this would be very hard upon the Plaintiff, who at the Calverly 


Time of the Writ of Error brought had good Cauſe, though that were 8 C and 


now cured by a new Original; and tor this the Caſe of Maydon and che Cale of 


Winterbothom, about 3 Years before, was cited. But per Cur. the June 
Plaintiff cannot diſcontinue his Writ of Error without Leave of the =... on 
Court; for it you do not aſſign Error we will athrm the Judgment, and there cited, 
the Court will make no Rule. 12 Mod. 561. Mich. 13 W. 3. Sir and as to 
Richard Leving v. Lady Calvry. VVV the Objec- 


tion that 


the Plaintiff in Error would loſe his Coſts if the udgment ſhould be affirmed, Holt Ch. J. ſaid, that | 


if the Lord Keeper had been of Opinion that the Plaintiff ought to have had his Coſts, he would not 
have granted the Liberty of filing an Original before Coſts were paid by the Defendant, and the Mo- 
tion was denied. e : | 


28. In Debt the Declaration was of Mic haelmas Term, and the Plea- 
Roll of Fafter Term, and no Continuances entaed ; and upon Demurrer 
this was ſhe wn to the Court as a Diſcontinuance, but they ſaid that the 
Prottice is never to enter Continuances till the Plea- Roll is made up, tho? 
the Declaration be of 4 or 5 Terms ſtanding. 1 Salk. 179. pl. 7 Paſch. 
2 Ann. B. R. Curluis v. Padley. . 5 

29. Plaintiff cannot diſcontinue after Rule for Judgment Nili &c. and 
then a pereiuptory Rule for Fudg ment tor the Detendant. 1 Salk. 179. 
Palch, 2 Ann. B. R. Turner v. Turner. 5 

8 30. Aſter 


— 


It has been allowed after a ſpecial Verdict and an Argument at Barr, per Cur. 
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30. After ſpecial Demurrer, Plaintiff had Leave to diſcontinue on 
Payment of Coſts. 6 Mod. 82. Mich. 2 Ann. B. R. Williams v. 
Farrow. | | 

31. An Original was jj Geo. and the Declaration was 9 Geo. and no 
Continuances entred between the one and the other. This being mo. 
ved in Error of Judgment given for che Plaintiff, it wes anſwered that 
the Continuances might be entred at any Time, and that when entred. 
the Plaintiff is intitled to his Judgment. The Court was of Opinion 
that the Attorney ought to be puniſhed tor making up a ſecond Record, but 
that the Plaintiſ muſt have his fudgment. 8 Mod. 243. Paſch. 10 Geo. 
1. Hawker v. Hinton, | N 
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(A. 3) Continuance. In what Caſes it muſt be; and 
PENNE) how many Days mult be given. 


1. 1 * Attaint, when the Parties have Day in Conrt upon Verdict ty 


hear their Fudgment, the Judgment ſhall not be given till the 4th | 


Day, and the Attaint ought to bear Teſte after the 4th Day of the 
Judgment, and if not it thall abate. Br. Jours. pl. 42. cites 9 Aff. 21. 

2. Ollod permittat was brought of the Plaintiff's own Seiſin in the 
Debet & Soler, and counted of being diſturbed of his Way, and the De- 
tendant demanded the View and had it; and upon the View he had 


Day as in Plea of Land, becanſe it is to recover Inheritance; and after | 


Appearance, upon a Default, a Diſtringas thall be awarded in lieu of a 
Petit Cape, and thereupon he ſhall have Day, as in Plea of Land. Ad 

judg'd &c. Fitzh. Tit. Jour, pl. 35. cites Trin, 30 H. 6. 8. 
3. Pone was ſued by the Defendant in Replevin, to remove &c. and the 


Writ was Et dic prefato querent” quod fit hic tali Die &c. and there 
Were not 15 Days between the Teſte and the Return, and theretore was 


_ challenged ; Per Littleton it is good; For before the Statute of York, a 
Man need not have 15 Days in any Caſe, and the Statute is in Attachment 


and Diſtreſs &c. and this Pone is at the Commou Law, and (dic. gue- | 


rent”) is only to give Prefixion to the Plaintiff; as in London the Tenant 
 wouched a Foreigner, and they gave Day to them in Bank, this need not 


to have 15 Days. Per Brian (dic) countervails a Summons, therefore | 
ought to have 15 Days; but contra in Writ of Error, there is no Proceſs, | 


but the Proceſs ſhall be by Scire Facias after, and (dic quer“) is to give 


 Garnifhment to the Plaintiff, and is not like to Foreign Voucher, which 


Chock agreed. Br. Jours, pl. 54. cites 12 E. 4. 11. 


4- Per Jenney, Venire facias to be viewed againſt an Infant need not 


have 15 Days. Ibid. 


5. And in Aid-Prayer by Baron of the Feme, he need not have 15 


Days. Ibid. 


6. But Pone ſued by the Plaintiff ought to have 15 Days ; for this has 
Summons againſt the Defendant and others, when *tis ſued by the Defend+ | 


ant; tor then *ris dic. quer', which was agreed by the Clerks. Ibid. 


Cro. E. 891, 7. If Aſiſe is brought againſt q, and Fudgment is given againſt them, | 


892. pl. 8. 


Wagens Whereupon all the 4 bring a Writ of Error, and upon a Scire E:c1as | 

habere non debet one of them only appears, and the 
Cromwell reſt make Default, and he that appears aſſigns Errors by himſelf, and the 
S. C. and Defendanr in the Writ of Error pleads in Nullo eſt erratum, the VI } 
of Error is diſcontinued ; And in this Caſe, he that appeared ought to 


v Tod Quare Executionem 


the Court 
held that 


this Aſſiga- have dray*d Proceſs ad ſequendum ſimul; and thereupon ] MEM 01 
8 Ws. | | = deVe- 1 


« . 1 28 » 
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on du etance Ought to have enſued ; per Popham. Yelv, z, 4 Trin. 44 ment by - 
v. Lil in Caſe of Ld Cromwell v. Andrews. A ene only 


ent ſuing a Summons and Severance of the others, is as null and void; and therefore, though the 


no Writ be good, vet they would award Execution; tor the Writ of Scire Facias Quare Executionem 
mo- hahere non debet is as 4 Spur to cauſe the Plaintiff, to aſſign the Errors; and when it is returned 
that ire fect, and nothing done thereupon (for this Aſſignment of Errors by himſelf only is as if nothing 
red had been done thereupon) Execution ſhall therefore be awarded; and though there was now a Vear 
d, illed after the Return, and at this Time no ſudgment is, that there ſhall be Execution, nor that 
Non any Continuance was entred, yet it is not material, for there never ſhall need any other Scirc Facias 
but to be awarded, bat Execution ſhall be taken, when there is an apparent Default in the Plaintiff that 
320, ke would not aſſign his Errors; and therefore the Writ was abated, and Execution awarded. 


Noy. 44. S. C. but 8. P. does not appear. 


8. Error of a Judgment in C. B. tor that the Defendant being then 
— and now an Iaſ aut appeared by Attorney, and not by Guardian; He was 
admitted by his Guardian to aſſign that for Error; It was moved that 
the Writ of Error was diſcontinued, becauſe the Entry is, ad quem 
and diam predict. Carre per attornatum ſuum infra Script. where it ought to 
be Pec crftoderit ſuum &c. and three Juſtices ceteris abſentibus were of 
that Opinion; wheretore the Plaintiff proſecuted a new Writ of Error. 
Cro. J. 250. pl. 2. Mich. 8 Jac. B. R. Carr v. Baker. 
7 5 9. Debt was brought upon four Bonds to pay Money; three of the Ac- 
tions were tried in London in Trinity Term, and the fourth was tried at 


Sg, : — P STIVDE EEE = * - - * 5 
2 r eiatiig. -— ins 2 - — : — 2 « —— — 


{th | ; ö 5 
the Lent Affiſes afterwards, and there was not any Continuance from Tri— 
* nity Term co Lent Aſſiſes, which was much inſiſted upon, yet Judg- 
the ment was given for the Plaintiff, Cro. J. 529. in pl. 8. cites Paſch. 10 


Do. Jac. B. R. Rot. 104. | | 
We" 10. It was ſaid by the Prothonoraries, that if a Nihil Dicit is entred 


ow in Trinity Term, and a Writ of Enquiry of Damages iſſues the ſame Term, 
£5 that there needs not any Continuance 3 bur if it be in another Term it is 
Id. otherwiſe. The Court ſaid, if it were not the Courſe of the Court they 
would not allow of it, but they would not alter the Courſe of the 
EK Court. The Words of Continuance were, Quia vicecomes non miſit 


I: breve, Godd. 195. pl. 280. Trin. 10 Jac. C. B. Wetherell v. Green. 
11. An Elegit taken out once may be oontinued ) Tears; Agreed per 
Cur. Keb. 159. pl. 110. Mich. 13 Car. 2. B. R. in Weldon's Caſe. 


—— WII" ad - 
* £ * 1 * 4 Len * 
* * 2 . p 


K 2 


(B)-- JF hat ſhall be 7 Diſcontinuance. 


E Courſe of the Court of the King's Bench is to enter no The Courſe 
5 Continuance upon the Roll rill after Iſſue or Demurrer, and 4 B. * 18, 
then to enter the Continuance of all upon the Back before Judgment. pfaintiff 


Plaintiff or 


Cr. 16 Jac. B. R. Sir @eorge Trencher's Cale, by the Clerks, M. Defendant 
31, 32 Eliz. B. R. betineen Rel and Prat, by the Clerks, and if it is may continue 
uot entered, it is Error, Dee the principal Cale, 5. 16 Jac, ve mer. 
A. | 8 . mae put 
| | | | themſelves 
on the Judgment of the Court upon Demurrer: but this ought to be pending the Plea ; Per Doderidge 
J. and affirmed by others. 2 Roll Rep. 111. Trin. 17 Jac. B. R. Anon, SONY ; 


2, If a Pluries Replevin be returned in Michaelmas Term, that the Mo. 4oz. pl. 
Defendant claimed Property, ana after nothing is done, nor any Ap- S is 
pearance nor Continuance till Eafter Term after, at which Term they dan, N 
appeared and pleaded, and Judgment was thereupon given; tho“ claiming 
no Continuante was between Michaelmas and Eaſter, yet this is Property be 
not any Oilcontinuance, becaule there is not any Continuance till Pinitk 


Ap- 


aid char, till the ſecond Judgment upon the Return of the Mrit of Jnquity 


— — 
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may have Appearance; för the Parties have not any expreſs Day in Court, and 
Ferit De. where there is not any Continuance, there cannot be any Ollcon⸗ 


Proprietate 


probanda, tinuance. Cr. 38 Eliz, B. K. between Gawen and GL ay, 
without zudged. | | 3 


a 


—_—_— 


404. 


—— 


nee 4h 


Continuance | | : | 
of the Replevin, though ir be 2 or 3 Years after; becauſe by the Cliim of Property the firſt Suit is 
determined. Cro. E. 468.(bis) pl. 26. S. C. but S. P. does not appear. See Tit. Dctaulr (E) 


pl. 1, 2. S. C. 


— — 


Cro. C. 236. 3. In a Quare Impedit in Banco againſt two, one pleads to Iſſue, 
17. La- and the other demurs, and a Verdict f5 given againſt him who pleads 


Los « C to Iflue, and after ſeveral Continuances are made upon rhe Demurrer, 


and Judg- but no Continuance ig made upon the Verdict till Judgment is given, 
ment affirm- hlit atter judgment is given upon the Verdict, and allo upon the De- 
ed; for by murrer, tor the Plaintitt, pet this is not any Oilcontinuance, for it is 


the finding | | 7 
the Verdict. not the Uſe to make any Continuance after Verdict till Judgment, . 
| 9 


that Defen- Cat. B. R. between Es and Sir Fohn Lambe ubjudged in a Mit 
cant, againſt qt Error, which Intratur Trin. 7 Car, Not. 1165. 


whom it 
was found, is out of Court, and no Day ſhall be given toa Defendant againſt whom a Verdict is found z 
becauſe he has no Day in Court to plead any Thing; but in this Cafe Day is only given to him «ho 
is to plead to the Demurrer. , | | 


=> > 


E 


Lane $1. 86. 4. In an Ejectione Firmæ, if the Deſendant at the Day of Niſi Prius 
bg. 8 rg at the Athies pleads, that the Plainciti entered into Parcel Uf the Land, 
V Farfield pending the Wrir, and the Juſtices of Mili Prius accept tte Elen ard 
Ch. B in dliſmiſs the Jury, though they do not give any Day to the Parties in 
ſome Caſes a Banco, pet this is not auy Oiſcontinuance, although the Jolca ts 
= Lac collateral ; tor the Day ot Niſi Prius, and the ODap in Bank, are but 
en ' Z A : 4 „81 
25.4, - one Day; for the Court in Banco gave Dap to the Jurors in 
the Judge of es | OT ou - _ rs 
Ne Pri, BANCO, Miſi Prius Julitciarit ad Aſſttas veneriat, and to the j2ar- 
[uz that hall tles ap is given there abſolutely, P. 5 Jac, Scaccario, 46 
% E 4 neu Rayon yy | "OY 8 
Day, but on- Brown s Caſe, adzudged. 5 . 
ly the Day within contained, and that only in ſrecial Caſes, viz. it the Iſſue be joined, and at He 
ſpewing the Evidence there is a Demurrer, in this Caſe the Judge gives to the Party the Day within 
contained, as it appears 10 H 8, Rot. 835. and Hill. 11 H. S. accordingly, in C. B. but Hill. 30 Eltr, 
Rot. 448. upon Nonſuit at the Aſſiſes no Day given; So if the Party confeſs the Action; And fo if there 
be a Billof Exceptions no Day ſhall be given, cites Hill. 38 Eliz. Rot. 331. in B. R. Bur perhaps it 
will be ſaid, that theſe Authorities do not match with the principal Caſe, becauſe it is upon a materisl 
Plea, yet, he ſaid, it is all one, and therefore in Caſe of a Releafe pleaded after the laſt Continuarce tlis 
is recorded, and yet no Day is given, as appears Trin 20 H. S. Kot. 906, in C. B. and this was upon a 
new and collateral Matter, as the principal Caſe is, and cited Trin. 20 H. 8. Rot. 247. or 2447. upon 
an Arbitrement pleaded, and divers other Precedents upon the ſame Point. C 


Roll Rep. F. Ik a Man recovers upon Demurrer, or by Default c. and a Writ 
= n | -x of Inquiry ot Damages is awarded, there ought to be Continuances all 
4 s C Times between the firſt and ſecond Judgment, otherwiſe it will be a 

Coke Ch. J. Diſcontinuance; tor the firſt is but an Award, and not complcat 


membered, it 
had been re- (YC Clerks, Tr. 23 Car. B. R. between Jennings and Sanders Qb- 
nene Judged per Curtam upon Demurrer. 

there was | | oe | | 

no need of any Continuance, but Doderidge ſaid, that the Plea is at an end by the firſt Tudgment, but | 
the Clerks ſaid, that they always uſed to make Continuances after the firſt Judgment, but ſome of the 
Clerks ſaid, that after the Writ of Inquiry is ſerved, it is not uſual to make any Continuance.— 3 Built 
208, 209 5. C. Coke Ch. J. ſaid, that it is good either Way; And all the Clerks of the Court being de 
manded, anſwered, that there was no Neceſſity to enter a Continuance after the Writ of Inquiry *. 
warded ; and Judgment affirmed accordingly. 5 | 


= be re- _ of Damages, Trin. 14 Jac. B. R. between Pepe and 4;ar, Wy | 


. BU 


s 
E 


= 
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6. Bur he needs not in this Cale to make an inn der 
tb ſecond Judgment. Tk. 14 Jul. B. B. y Contimuance alte 
7. It d Judgment be given upon Nil Dicit, à Writ of Inquiry of 
OUNages may 1tlue the fame Term, in which the Judgment is given 1 
without any Continuance, BYE not in another Term. M. 10 Jac. 55 
B. per Curtam, and laid to be adjudged, and that the : recedents pl, 280. ? 
are 18. This is the Courſe de B. R. bur in Banco it is otherwiſe, Trin 10 
for there tie Ale is, that it a Wrir ot {nquiry be awarded recarnable the N. C. B. 
next Term, no Idem Dies is given to the Plaintiff; hut otherwiſe it is . e 
in Banco Regis. IDaſch. 16 Car. B. R. between Leman and Mapowder, S. P. by the 
er Cüriam adjudged in a Writ ot Error, upan hearing thr Pro- Prothono. 
thonoraries Be Banco. Intratur Ur, 15 Car, | EY N 
8. C. and the Court ſaid, that it it was not the Courſe of the Court they would nor allow of i; but they 
would not alter the Court. The Words of the Continuance were, Quia Vicecomes non miſit Breve. 


8. In an Action of Debt in an inferior Court, if the Defendant ac- 
knowledges the Action at one Court, and no Judgment is entered at 
this Court, but at the next Court Judgment is given for the Plaintift, 
if there be no Continuance between the ſaid Courts, this is a Dif 
tontinuance. JI. 11 Car. B. R. between Zhornton and Made, per 
Curtam adjudged, and a Judgment given in Bork reverſed ac- 
tordingly. Intratur M. 11 Car, Rot. 318. | 
9. Ik a Judgment be given in Treſpaſs, or other ſuch Action by De- In Writ of 
fault, or upon Demurrer, and a Writ of Inquiry of Damages award- Inquiry of 
ed returnable the next Term, n Contiuuance per Idem Dies ſhall Damages on 
be given to the Detendanr, becauſe he is our of Court by his own De- by Dent i 
tault. This is the conſtant Courſe de Banco Regis. no Day 
given to the Defendant, becauſe he is out of Court, & fine Die. Sid. 16. pl. $. Mich. 3 
Burges v. Pierce. And ſo Twiſden ſaid it was adjudged 5 Jac. Ibid. —— And Ibid. ſays, that ac- 
cording to this is the Caſe of Recovery in Waſte by Default, where upon the Writ of Inquiry the 
Defendant had no Day in Court, and cites 17 E. 3. 58. b. pl. 50. e 


10. Ik the Defendant in an Action impart till Octabis Michaelis, at Cro. J. 445, 
which Oay the Term is adjourned to Menſe Michaelis, to which Day 1 5 
there is no Continuance, but to Octabis Hilarii aſter there is a Conti- 1 * 
nuance, this is a Dilcontinuance. . 10 Jac. B. N. per Curiam, but entered 
between Hunſley and Osban. 8 . — 40 Jo 2 
| non, S. P. 


and ſeems to be 8. C. —— Where the Defendant has Day by Imparlance to Octabis Michaelis, and 
nothing is done till Octabis Martini, the Plea ſhill not be hereby diſcontinued any Time in the ſame 
Term; Per Frowike. Keil w. 56. b. 54. a. pl. 6. Mich. 20 f. 7. 


11. If Tenant in Præcipe quod reddat vouches M. who volic hes over N. 
who comes by Proceſs, and Day is given upon Eſſoign between the Demand- 
ant, the Tenant, and M. &c. without mentioning of N. this is Diſcontinu- 
ance of Proceſs againſt N. though he never entered into the Warranty, 


Br. Diſcontinuance de Proceſs, pl. 39. cites 8 E. 3. 7. Fitzh. Voucher, 


12. Præcipe quod reddat, at the Petit Cape the Demandant prayed Seiſin 
of the Land, and the Tenant alleged Diſcontinuance of Proceſs, 1n as much 
as in the Original the Tenant is named F. F. of C. and in the Writ of View 
C. is left out, by which the Demandant counted againſt the Tenant, for 
the Fault appeared in the Record; Quod Nora, the Default faved Sei- 
fin of the Land. Br. Diſcontinuance de Proceſs, pl. 49. cites 38 E. 3. 

22, ip | pb, 1 | 
13. Co/inage the Parties are at Iſſue, and the Tenant is by Attorney, and Br. Eſſoin, 
the Tenant himſelf is eſoigned after the Iſſue, there this is diſcontinued; ae 

2 5 Sd C. 

tr the Attorney ought to have been clivigned, Br. Diſcontinnance de 

tiocels;-ph-=emence go E. 3. 34. e ee e e en | 
5 6 C 14 In 
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Br Eſſoio, 14. In Debt it was agreed, that if he who has made Attorney be eſſoien. 
p'. 27. eiies d, and his Attorney not remuved, it is Diſcontinuance of the Procels ; tor 
8 the Attorney ought to have been eſſoigned. Br. Diſcontinuance de Pro. 
ceſs, pl. 6. cites 45 E. 3. 10. ; 
15 It the Plaintiff in Debt caſts eſſoig u where he has Attorney in Court 
and the Hſſoign is adjudged and adjourned, there the Proceſs is diſconti. 
nued. Br. Diſcontinuance de Proceſs, pl. 56. cites 45 E. 3. 10. 
16. By the Caſting of a Protection the Day is dilcontinued, and after 
the Year and Day, upon Reſummons or Reattachment, the Plea hal 
be recontinued ; but the Plea may be revived by Reſummons within the 
Vear upon the Repeal of the Protection. Jeak. 26, 29. in pl. 50. cites 
H. 4. 10. ORG 
Br. Eſſoin, , Ok Man had two Attornies in Formedon, and the one was eſſoipned af 
IS cites ter Appearance, and the other not, and the Eſſoign was adjudged and ad. 
phy jolrned, and atter this Matter was alleged for Diſcontinnance ; becauſe 
the one was not eſſoigned, and by the belt Opinion it is no Diſcontinu- 
ance, and eſpecially becauſe the Exception was taken betore the Eifvin 
was adjudged and adjourned; but Quære, for adjournatur. Br. Diſcon- 
tinuance de Proceſs, pl. 10. cites 11 H. 4. 53. 
In Action 18. Avowry by one in Replcvin againſt three, and fo to iſſue, and the 
aganlt two, er two ſaid that they came in Aid of the Avowant ; now it the two have 
eo = nt Day and Continuance by the Roll from Day to Day all is diſcontinued ; 
che Proceſs Nota. Br. Ditcontinuance de Proceſs, pl. 22 cites 21 H. 6. 23. 
> ink whe only, this is a Diſcontinuance ; and the ſame in Treſpa% againſt fix, and the meſne Proceſs 
is continued againſt hve only; but it may be amended becauſe it is the Miſyriton of the Clerk; but 
otherwiſe it no Day was given to either of them. br. Diſcontinna ce de Procebs, pl. 38- cites 
21 E. 4 3 | „ 1 
19. Certiorari came into Middleſex to remove Appeals and Indidt ments, 
and an Appeal was remanded into Middleſex becauſe the De, endant ought to 
have pleaded Not Guilty and challenged twenty, by which the Fury remained 


for Default of Furors and twenty four Tales awarded, and this becauſe the 


Proceis ſhall not be diſcontinued, tor nothing is recorded in Bank but the 
Original ; quod Nota. Br. Diſcontinuance de Proceſs, pl. 52. cites 16 


— 1 the Venire Facias returned, the Defendant is cfſoined and adjourned, 
the Habeas Corpore Furatorum ſhall have the ſame Day as the Eſſoin has ly 
Adjournment ; tor otherwiſe it ſhall be Diſcontinuance of Procels agaiait 
the Jury. Br. Diſcontinuance de Proceſs, pl. 53. cites 21 E. 4. 20. 
21. In Writ of Error it was in a Manner agreed, that where the Par- 
ties are at Iſſue aud intratur, quod jurata inter illos ponitur in Reſpectun 
Hic uſque tali Die &c. which it is not uſed to give, & dem Dies datui 
ejft Partibas prœdictis &c. and yet no Diſcontinuance. Br. Diſcontinu- 
ance de Proceſs, pl. 41. cites 2 R. 3. 9. 15 1 
22. In Afiſe the Tenaut appeared by Bailiff, and Day is given to the 


Party aforeſaid, and not to the Bailiff by Name, he may plead divers Pleas 


&c. and yet well by all the Juſtices except Brian; and Judgment gi- 
ven accordingly ; for the Tenant is always Party, and may appear by 
another Bailiit after, or by Attorney or in Perſon and plead. Br. 
Diſcontinuance de Proceſs, pl. 34. cites 6 H. 7.15 _ 3 
8. P. Ibid. 23. In Writ of Error, if the Errors are not aſſigned, and Scire Factas 
pl. 59. cites th2reof ſtted the ſame Term, this is Diſcontinuance. Br. Diſcontinuance 
K. N. 3. de Proceſs, pl. 44. cites F. N. B. ; No 


24. No Diſcontinuance ſhall be by the Death of a Stranger to the Ori. 


ginal as ot the Prayce in Aid, Vouc hee &c. viz. Death of a Stranger to 

rne Writ between Diviſions of the Writ, Er. Diſcontinuance de Pro- 
ceſs, pl. 60. Ws Fs 5 1 0 | 

25. In Aſſiſe the Defendant appeared by Bailiff, and pleaded, and Conti- 

_ nance is taken, Dies datus eft Partibus predichis &c. & non Balivo, al 

well, and no Diſcontinuance. Br, Diſcontinuance de Proceſs, pl. 63. 


[a 


1 


101 


given to the Parties i a Writ of Inquiry of Damages, ſed non allocatur 


_— 
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6 In a Oare Imp” arainſt two at the Pone, the Sheriff returns Nihil Jenk. 59. 
45 to one of them, and ſays nothing of the «ther, this is a Diſcontinuance in pl. 9. S. P. 
of Proceſs. Jenk. 57. in pl. 5. 
z7. Error ot a Judgment in Fjetiment was aſſigned, that 0 Day was 


— 


_— 
8 


S. P. as to 


. e og 5 the Courſe 
tor the Defendant is not to have Day, and the Plaintiff” is to attend at his of C. B. held 


Peril; and fo is the Courſe in C. B. but it is 1 in B. R. Cro, E. accordingly, 


144 pl. 2. Mich. 31 & 32 Eliz B. R. Matthew v. HFaſſal. r ned 


over ruled. Cro. E. 75 pl. 33 Mich. 29 and 30 Eliz. B. R. in Caſe of Preſton v. Tooley. . 
cited Roll Rep. 31. by Coke Ch J. that Judgment was affirmed. And the fame Difference between 
the Courts of B. K. ard C. B. was agreed by all the Clerks in the principal Caſe there. Trin. 12 Jac, 
B. R Cobbe v. Heydon. S. C cited accoidirgly. 11 Rep. 6 b. in Sir John Heydon's Caſe, which 
was an Action of Treſpaſs againſt A. B. and C A. confeſſed Judgment, ard B. and C. ſexrerally pleaded Not 
Guilty, and ſeveral Verire's was awarded to try theſe Itiues &c. but no Day was given to A. 


28. Proceſs was ſerved by a Serjeant at Mace within a Franchiſe ; but 
becauſe he was xt an Officer to B. R. he cannot be examined, and con- 
ſequently there is a Diſcontinuance of Proceſs. Arg. Palm. 103. cites 
gi Eliz. Willet v. Crosby. 0 AE 

29. Atter judgment in a Court of Pipouders in an Action on the 
Caſe tor Words, it was athgned tor Error, that a Writ of Inguiry of 
Damages was awarded, and no Day given to the Plaintiſt; and this was 
held to be Error. Cro. E. 173. pl. 2. Mich. 42 & 43 Eliz. B. R. 

Howell v. Johns. e | 
zo. Judgment in Trover in Shrewsbury Court by Default, and a Writ Noy 120 
of Inquiry of Damages was returnable the next Court, at which Day the — 
Plaintiff appeared, and the Writ was returned ſerved; but Furata ponitur S. C. and 
in reſpetFu uſqute ad Proximam Curiam, and the Day expreiſed certainly; Judgment, 
ann then the Plaintiff appeared again, and the Furata ponitur in reſpectu reverſed. - | 


io the 1cth of Func, but the Plaintiff did not appear on that Day, nor had 


any Day over, and yet Furata ponitur in reſpectu again, to ſuch a Day, 
at which Day the. Fury appeared, and gave 201. Damages, for which the 
Plaintiff had Judgment, and likewiſe for his Coſts, Ir was aſſigned 
for Error, that the Plaintiff not having Day at the laſt Adjournment 
over, all is diſcontinued ; tor by the firſt Judgment the Deſendant is 
out of Court, but the Plaintiff attends de Die in Diem, his judgment 
not being perfect till the Damages are inquired; ſo that the Plaintiff 
having Dsy to the 1oth ot June, and he then not appearing, the Court 
Ex Otticio ought not without Prayer of the Plaintiff ro make Continu- 
ance of the Jury, tor this always ought to be at the Prayer of the 
Plaintiff; Quod fair conceſſum. Velv. 97. Hill. 4 Jac. B. R. Har- 
rington v. Launſdon. : | 


31. Another Diſcontinuance was afizned, becauſe the Fury was con- 


 tinued over by a Ponitur in reſpeftu, which never ſhall be unleſs upon an 


Iſſue to be tried between the Parties; for the Jury, upon a Writ of In- 
quiry of Damages, is only an Inqueſt of Office, Which has no other 
Continuance than by a Non miſit Breve by the Officer or the Sheriff; 
Quod ſuit conceſſum per tot Cur. and Judgment reverſcd. Ibid. 
32. Want of an Original was aſſigned for Error in Ireland; The De- 
fendant in Error pleaded that ſuch a Day an Original was filed and con- 
cluded to the Country, and thereupon the Judgment was reverſed. But 
this Judgment there was reverſed here becauſe the Matter was diſconti- 
nued; tor the Defendant concluding to the Country where the Matter 
of his Plea /Lould be tried by the Record, viz. whether the Original Writ 
was delivered or not (becauſe that appears of Record) and then the 
Plaintiff in Error not replying or demurring upon the Plea of the Detend- 
ant, the Whole was diſcontinued. Yelv. 11). Mich. 5 Jac. B. R. 
deintjohu v. Commyn. | 
33. A _Diſcontinuance can ne ver be objeFed Pendente Placito before Fudg- 
5 ment, 


2 


2 — 
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ment, for it may be continued at the Pleaſure of the Court; Bur after 
Judgment in another Terim it may be Well rejected, and no Continuance 
can then be entred; Sic dictum fuit. Cro. J. 211. in pl. 3. Mich. 
6 Jac. B. R. a : | 
34. Three Exccutors recovered in C. B. in Debt by Default. The De. 
fendant brought Error, and aſſigned a Di/continuance, viz. That the 
Suit being by three Executors, and at the Day, which they had ty 70 
Roll upon a Continuance, 77wo only appeared; and by the tame Roll DA 
was given to all three upon another Rol . Per tot. Cur, this is a Dil. 
continuance, and cannot be amended ; for Credit ought to be gi ven to 
the Roll, and therefore non Conſtat that more than two appeared, and 
that the third made Default, which is a Non- proſecution of the De. 


fendant at that Day, and ſhall go to all three afterwards, and Judgment 


was reverſed. Velv. 155. Trin. 7 Jac. B. R. Paſton v. Luſher. 

35. Error of a JFuadgment in B. R. in Debt. A Scire Fabias was g. 
warded Ad audiendum Errores returnable 11 Mali. 18 Fac. and there 
was not any ſuch Day of Adjournment in the Exchequer-Chamber ; there. 
fore it was holden to be a Diſcontinuance. Cro. J. 620, pl. 6. Mich, 
19 Jac. B. R. Cave v. Polewheel. | N 

36. When an Iſſue is found againſt the Defendant, it is not material 
whether he has Day given him to appear or not; for he demands no. 
thing but to diſcharge himſelt, rho? true it is that ſometimes Day has been 
given, but it is not neceſſary; but the Plaintiff ought always to aPp:ar, 
and to have Day by the Record. Palm. 333. Hill. 20 Jac. B. R. Ro. 

5 gers v. Allen LY 5 | 
Ibid. ſays 37. After Judgment by Default in Action on the Caſe, Writ of In. 
that ac ry of Damages was awarded, Error was afligned tor that no D 
coremg to 112 of 7 5 ; : Abad 8 9 Da 
this is the Was given to the Defendant ; but adjudged that mo Day og ht to be given 
Cale of te the Defendant in fuch Caſe, becauſe by the judgment he was out of 
the Reco- Court, & Sine Die. Sid. 16. pl. 8. Mich. 12 Car. 2, B. R. Burges 
Waſte by u. Pierce. . 1 1 8 
Default, where, upon the Writ of Inquiry, the Defendant had not any Day in Court. 17 E. 3 38. 

38. It was afſigned for Error of a Judgment in P. that one Day of 
Continuance between the Plaint aud the lſſue was on a Sunday, and ſo non 
Dies Juridicus; ſed non allocatur ; For per Cur. it is void, and as no 
Contiguance, and ſo being after a Verdict is aided, and Judgment 
affirmed Niſi. 2 Keb. 448. pl. 15. Hill. 20 & 21 Car. 2. B. R. Hele 
v. Davis Lig E | | 


So where 39, Error to reverſe a Judgment was aſſigned, that one of the Conti- 


the Continu- nuances was to a certain Day of the Month, whereas it ought to be ad 
"11 Piri. Proximam Curiam ; and Judgment was reverſed Niti, Sty. 1. 71. 
mam Curi- Mich, 23. Car. B. R. Knipe v. Johnſon. „„ 

am, dix. | | | | Ft. | 
16 Die, whereas the Court was not held till the 26th Day; Roll Ch. J. ſaid that perhaps the Viz, may 
be void, yet Judgment was reverſed. Sty. 97. Paſch. 24 Car. B. K. Pay v. Paxted. | 


40. A Sci. Fa. iſſued againſt ſeveral Tertenants; but the Parol de- 
murred tor the Infancy of one. After his Age a Re-ſummons iſſued, but 
betore the Rerurn thereof one of the Tertenants died, who was returned 
ſummon'd both upon the Sci. Fa. and upon the Re- ſummons. By this 

all the Proceedings on the Sci. Fa. are diſcontinued, and the Parties out 
of Court, and the Death of one Tertenant puts the whole without Day; 
and Holt Ch. J. cited Kelw. 69. & Fitzh. Abr. Tit. Error. 7. Carth. 
200, 201. Mich. 3 W & M. in B. R. Blake & al' v. Gell. 
41. Appeal de morte viri carried down to be tried by Niſi Prius; Ab- 
pellaut did not put in the Record; held neither Nonſuit nor Diſcontinu- 
ance, but appellant to pay Colts. 12 Mod. 65. Mich. 6 W. & NM. 
Sutton v. Sparrow. — ——— — 


42. In 


. 4 
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42. In Debt on a Bye Law in che Mayor's Court for refuſing to ſerve 
gs Sheriit, the Plat was levied on the 15th November, and then the De- 
fendant gave Bail to appear the next Day, viz. the 16th, and inſtead of 


continuing trom the 15th to the 16th, Day is given from the ſaid 15th 


Day of November to a certain Day in Fane, and then the Entry is, that 
the Cauſe was removed by Hab. Corp. to C, B. and ſent down by Procedendo. 
This was held to be a Diſcontinuance, and not amendable, being upon 
TO, 12 Mod. 669 to 690. Hill. 13 W. 3. City of London 
v. Wood. | 


43. Capias of Proceſs muſt have Continuance, and therefore muſt be 
from Term to Term; but Writs of Execution need none, and therefore 


you may have a longer Return. Per Cur. 12 Mod. 506. Paſch. 13 W. 
3. Walker v. Humphry. | 5 

44. In an Information for a Libel called the Obſervator, the Venire 
Facias was tefted in Trin Term, returnable Die Lune the 1#. Day of Mich. 
ger following; but the Diftringas bore tefle Die Martis the Day following 


(id et) the 24th of Nov. whereas it ought to have been the Day ot 


the Return of the Venire Facias; and this was held to be a Diſconti- 
nuance and not amendable. Mich. 3 Ann. B. R. The Queen v. Tutchin. 
45. Appeal of Murder againſt B. he Demurs to the Bill of Appeal and 


pleads over to the Felony, upon which Iſſue is joyned and a Venire Facias 


is awarded with a Ceſſet proceſſus until the Demurrer be determined; It 
was objected that here was a Diſcontinuance of the Iſſue, the Entry 


being Quod ad triandum Exitum predictum Ceſſet Proceſſus &c. wheres 


as the Venire ſhould have been continued with a Vicecomes non miſit 


Breve. The Court held this no Diſcontinuance, bur that it was the 


moſt proper Way; for it is vain to proceed to Iſſue until the Demur- 


rer be determined; for if the Bill abates there is an End. 11 Mod. 
232, 233. Trin. 8 Ann. B. R. Smith v. Bowen, e 


OS 


> + 2 
— — — — 
— — : . — tet 


(B. 2) What a Diſcontinuance, and what a Miſconti- 


I, 8 Deliverance was brought againſt an Abbot and Commoigne, 


the Plaintiff did not come, they prayed Return M. eee ; an 
the Court ſaw the Original, which was Abbot and Co- 

which the Court ſaid that he ſhall commence again to this Variance, 
and fo ſee that this is Miſcontinuance. Br. Diſcontinuance de Proceſs, 
pl. 1. cites 21 E. 3. 49. N 


Canon, by 


2. If Capias be awarded where Diſtreſs ought to be awarded, and the 
Defendant is taken and ameſned he thall go quit, and the Proceſs ſhall 


iſſue where it firſt iſſued our of Courſe, and Diſtreſs ſhall ifſue ; for tis 


Miſcontinuance and not Difcontinuance. © Br. Diſcontinuance de Pro- 


ceſs, pl. 57. cites 47 E. 3. 14. 188 
3. Debt againſt 3 Executors, Proceſs continued tili the Pluries Capias 


ſerved, and they made Default, the Plaintiff ſued Exigent angainſt 2, and 
Pluries Capia againſt the zd. and the one rendred himſelf at the Exigent, 
and the others did not come. Per Hull, ſue new Exigent againſt them all, 


and male Amendment where the Proceſs firfl iſſued out of Court, Per 
Hank, he ſhall anſwer, tor he, who comes in by one Writ where he ought to 


come by another, fhall anſwer, Br. Diſcontinuanoe de Proceſs, pl. 11. 


cites 12 H. 4. 17. 


4. And per Parning T. 10 E. 3. where Petit Cape iſſued for Grand 


Cape, the Proces is not diſcontinued ; and ſo it ſeems only Miſcont inu- 
e e gs. — 


— — — 


granted. Quaære, for it ſeems that the one and the other is Error. 


5.0 
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ance becauſe they have Day in Court, and therefore the Executor ſh4ll an- 
{wer as it ſeems, Ibid. - | 
5. Precipe quod reddat of 120 Acres of Land, the Writ of View was of 
100 Acres of Land omitting 20, and therefore by Award he ſued new 
Writ of View; tor the Proceſs is not diſcontinued, but miſcontinued. 
Br. Diſcontinuance de Proceſs. pl. 18. cites ) H. 6.8. DS 
6 Detinue of Charters, Procejs iſſued at the Exigent, which was 4 
leged for Diſcontinuance of Proceſs ; tor Exigent lies not in this Action 
and it was adjudged Miſcontinuance, and not Diſcontinuance, h 
which they commenced where the Proceſs firit iſſued out of Courſe 
Quod Nora. Br. Diſcontinuance de Procets. pl 50 cites 8 H. 6. 29. 
7. Detinue of a Box with Charters and Muniments, Detendant came by 
the Exigent, and the Plaintiff counted in ſp:cial of a Charter, by which J. 
enfeoffed his Father &c. and now becauſe it is of a Charter of Land, 
theretore Exigent ought not to have iſſued, but this did not appear be- 
tore the Count, by which it was taken miſcontinued, but not miſcontinyed 
and the Defendant appeared, and pleaded as if te had not come Ly Figent 
by which he pleaded in Bar, Br. Exigent. pl. 26. cites 8 H. 6. 29. 
8. Note, that if Exigent be awarded in a Caſe where it does not lie; A 
in Action upon the Caſe before the Statute of it, the Procels is il ly conti- 
nued, but is no Diſcontinuance. Br. Diſcontinuance de Proceſs. pl. 61, 
cites 10 H. ). 21. N | | 
9. In Treſpaſs, the Defendant joined 2 Iſſues, the one in L. and the o. 
ther in Middleſex, and Venire Facias iſſued to the Sheriff of Middleſex who 
tried beth 3 and by the beſt Opinion, this was Miſcontinuance ot the o- 
ther Iſſue in L. and nor Diſcontinuance; for it Hall be intended that ſe 
veral Ventre Facias's iſſued to try both, Br. Diſcontinuance de Proceſs 
pl. 62. cites 11 H. J. F. | Co, | | | 
10. In Pracipe quod reddat againſf Baron ani Feme, the Baron made 
Default, and the Fee prayed to be and was received and pleaded in Bar, 
and it was tound with the Demandant and he prayed his Judgment. 
Per Wood J. this is a Miſcontinuance, but per Vaviſor J. it is a Dif- 
continuance. Kelw. 35. a. b. &c. pl. 2. Trin. 13 H. J. 
So where it Ii. Precipe quod reddat, the Venire Facias was returned before the com. 
comes by one non Day. Per Frowick Ch. J. this is no Diſcontinuance of Proceſs but 


gh 3 Miſcontinuance of it; for they have Day in Court but not ſuch a Day as 


' eught to come they ought to have. Br. Diſcontinuance de Proceſs. pl. 23. cites 21. H. 


by ancther. 7. 16. 
bid. | | 


But if Proceſs be awarded Termino Trinit. returnable termino Hillarii, this is Diſcontinuance of Proce%, 


becauſe one Term meſne is omitted, therefore this is Diſcontinuance, per him. But Brook ſays Quan 


inde; for the Plaintiff eng £926 himſelf Ibid. And if Exigent be returnable at a Month, this is 


Miſcontinuance and not Diſcontinuance, but he o:2ht to have 5 Months and Allocatio cemitatus ſpall le 


——* Bulſt, 144. Arg. cites S. C. 


* 8. P. Ibid. 12. There is a Diver/ity between Diſcontinuance and Parol without 
pl. 5 P Day, for the Diſcontinuance * puts the Party to new Original, but where 
54 Br N. the Parcel is without Day this may be revived by a Reſummons or Re-at- 


529. cites pl. 43. 


Jerk. 59.in 13. A Miſcontinuance is where the Continuance is made by undue Pro- 
pl. 11. S. P. ceſs ; but a Diſcontinuance is where no Continuance is made at all. Jenk. 
57. at the End of pl. 5. — = | 


C. 116. pl. tachment ; for the Original remains. Br. Diſcontinuance de Proceſs. 


(D) 


— 


——_—_— 
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(C) Continuance her Idem Dies. 


L 15 an Action of Debt my STO Court, if Proceſs iſſues to the 
erjeant, WhO returns his Precept ſerved àꝗgainſt t 
and thereupon a Day is given till the next Cou 3 ry r 
clire againft the Oekendant, and it ts nor entered, that Idem Dies 
datus elt Detendenti, this 1s a Diſcontinuance. 15. 3 Car. between 
Cilmady and Vaughan ddzudged in a Writ of Error, and the Judg⸗ 
ment given for the Plaintitt upon Mil dicit in the Borough Court 
of Dakehampton in Oevon. reverſed accordingl oy. 

2. If d Plaint be entered in an interior Court that holds Plea by Pre- * Cro. C. 
ſcription, and there the Detendant imparls, and thereupon a Day is 254, 255- "0 
given to the Parties till che next Court there to be held, wichout li- 6. S. C. ad- 
miting any Day when the Court ſhall be held, bur it is alleged alter in hg. ft 
the Record, at which Court, ſcilicer, ſuch a Day, held Secundum Con- tices, Dubi- 
ſuerudinem EC. this is good, and no Diſcontinuance, becauſe it may ante Crook 
be, that they have not any certain Day, but may hold a Court ) bun vo 
when they will, as at the Great Seiltons in Wales; and it ſhall ve there of the 
ſo intended, when it is ſald, That at the nert Court held Secun⸗ Court being 
dum Tonſuetudmem #c. Mich. „Car. B. R. between Feſſo? and held ſuch a 
Le, per Curiam adjudged upon a iPrtt of Error upon a Judg⸗ se- 
ment given in Coventry Court, and the Book of 9 Eltz. D. 252. Conners. 
denied, and fatd, that there were other apparent Errors for which dinem.-— 
the Judgment was reverſeg. Rr Wilt i Tom 8 > * 

5 | | | | | wit- 
: | | zh | den 4; Rey | 205. 

. [But] ifa Jlaint be entered in an inferior Court, and the De: 
fendant being lummoned appears, and the Plaintiff declares, and 
thereupon the Detendant 1mparls till the next Court, and then pleads in 
Bar, alid thercupon the Plaintiff imparls to the next Court to reply, and 
there no Day is given to the Deſendant, but at the next Court the 
Plaintiff demurs, this is a Diſcontinuance, for Idem Dies ought to 
have been given to the Defendant. Mich. 8 Car. B. R. beeween Aug- 

«a end Lord Roberts udjudged in a Writ of Error, and the Judg- 
ment given in the Pundred Court of Penwith in Conrnwall re- 
verſed, Intratur Pich. 7 Car. Rot. 9ũ69. aaa 

4. In a Scire Facias upon a Recognizance of the Peace againſf J. S. 
who was bound by tt to keep the Peace, the Detendant 1mparls _ . 
and Day is given to him, and Idem Dies * is not given to the Plaintiff, At moth 
pet this is not any Diſcontinuance, becauſe the 17 4 is Party in n 
it ; and when the King is Party no Day is given to him, tor he is 


always preſent in Court, M. 10 Car, B. N. between The King | 


end Grifith, per Curtam. 5 8 
5. In Debt, the Plaintiff and Defendant both appeared by their Attor- 
nies, and Day was given to both the Parties in Statu quo nunc, Salvis Par- 
tibus Oc. till 8 Hill at which Time the Defendant made Default. Held, 
that the Plaintiff ſhould not have Judgment, but he muſt ſue out fur- 
ther Proceſs ; becauſe Dies Datus is as ftrong as an Imparlance. Mo. 
"9. pl. 209. Mich. 8 & 9g Eliz. Stukely v. Thynn. = 
6. In a Court of Piepowders the Adjournment was entered Idem Dies 
datus eſt, where it thould be Eadem Hora, and yet held good. Mo. 
459. pl. 637. Mich. 38 & 39 Eliz. Anon. . 3 5 
7. In Error to reverſe a Common Recovery, Plaintiff brought a Sci. Fa Cro E. 574 
azainſt the Heir and the Ter-tenants. The Heir appeared, but Nihil di- pl. 4 Mich. 
eit, and tour Ter-tenants being returned warned, pleaded, that two of 8 122 


them were Tenants of ſuch Land with A. and B. who were ut warned 106 S. C. but 
| | name 


. — i 


— — — — 
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S. P. does named, and demanded Fudgment of the Writ &c. and thereupon the Paix. 


not appear. 7, ff demurred, aud on pleading this Plea in Mich. Term, Dies datys e 
090 3 18 partibus predittis till Hill. Term. It was moved, that this was 4 Dil. 


at S b. continuance of the whole ; for the Heir here Nil dicit, and fo Nibil 


does not ought to be entered againtt him, and not any Continuance, but that thy 

* Dies which is given partibus prædictis, is intended only to thoſe Tenantg 

on whoſe Plea che Demurrer was, and not to the Heir, and that ſo all 

is diſcontinued ; but it was anſwered, that it was continued to the Hur 

as well as to thoſe who pleaded ; tor it is Partibus prædictis inde &c. and 

all che Court, præter Gawdy, held che Continuance well enough. Cro. 

E. 739, 749. pl. 13. Hill. 42 Eliz. B. R. Holland v. Dauntzey, | 

8. Action upon the Caſe in the Court of S. The Defendant was 

ed, and bad Day by Eſſcin, and the Plaintiff had the ſame Day, at which 

Day the Defendant, being demanded, appeared not, but wad: 

e habuit Diem per Default ſecundum Conſuctudinem Ville predit? given 

by che Court, (viz. ſuch a Day) at which Day bah Parties appeared 

and Judgment was given againſt che Detendant by Nihil dicic. Ad. 

Judged that no Day could be gi ven him when he Was out of Court, and 

the Cuſtom alleged of giving Day cannot help it; for no Cuſtom can 

help that which is againſt Common Law and an apparent Diſcontinu- 

ance, and therefore Judgment was reverſed. Cro. |. 357. pl. 15. Trin. 
132 ac. B. R. Peplow v. Rowley. | = 

Jo. 330, 331. 9. After Fulg ment in the Grand Seſſions in Wales in Ai of Dar. 

pl. 4. Lort rein Preſentment, Error was aſſigned that P. one of the three Delendants 

v. the Biſhop 7 2 | / ) 

of St. David's appeared, and caft an Hſſoin, but that the other two made Default, where. 

5. C. and the pou Re-{ummons iſſued againſt them returnable Die Martis next following 

Caurt re. and at the next Day they caſt an Hſſoin, which was challenged and deniea, 

1 and becauſe there was not Idem Dies given to them two, as there was 

tus can be to the firſt when he appeared and was eſſoigned, and that there ought to 


to any but have been one Effoign allowed unto them, it was inſiſted to be Error; 
upon their ſed non allocatur ; tor. Idem Dies 2 act be given when they make De- 


Appearance fault, and after once Default and Re-ſummons an Eſſoin is not allow- 
able, by the expreſs Words ot the Statute of 12 E. 2. Cro. C. 341. pl. 
6. Hill. 9 Car. B. R. Cort v. Biſhop ot St. David's. 


S. P. and 10. When Day is given before the Count, it is called Dies datus ; but 


therefore when after che Count it is called an Imparlance. Hard. 365, 366. 


88 Paſch. 16 Car. 2. in the Exchequer. 


Exigent are ey | 
awarded, and the Defendant appears upon the Exigent, and has Dies datus, and after makes Default, 2 
Diſtringas ſhall iſſue, and upon this returned Nihil, there ſhall iſſue three other Capias's and Exigent; 
But atherwiſe it ſeews after Imparlance. Br. Continuance and Imparlances, pl. 1. cites 19 H. 8.6. 


11. It was moved for Error of a Judgment in Briſtol, that in one of 
the Continuances (Idem Dies datas eft Partibus 112 it is not ſaid per 
Cur. But ruled to be well enough, it being all as one Act, but it would 


be otherwiſe in the Verdict. Comb. 285. Trin. 6 W. & M. in B. R. 


Hawkſworth v. Hawkſworth. 


efoirn. | 
Default, 


Sr Cos. 88 


» * — 


(c. 2) What Days ſhall be ſaid the ſame Day. 


1. OTE, that every Adjournment is a ſeveral Day in Aſſiſe, but the 

VN Day of Ns Prius, and the Day in Bank. are all one Day, but 

not to all Imteuts. Br. Jours, pl. 60. cites 4) E. 3. 1, 2. 
1 r. JOUrs, pl. 00. CItes 47 E. 3. I, 2. 2. Note, 


a 
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to the firſt Day. Ibid. as | 
5. The * Day of Niſi prius and the Day in Bank is all one and the ſame *8.P. to plead 
Day; for if Protection be caſt out at the Niſi prius, and repealed or ex- any Plca 


pired by the Day in Bank, yet it ſhall ſerve the Deſendaut; for it Was wel Be 


tween the 


good at the firſt Day, and the firſt Day and the other Day are all one Day of Niſt 


Day in Law. Br. Jours, pl. 11 cites 35 H. 6. 58. prius and the 
| | | : Davy in Bank, 
but not to make good a ſecond Writ purchaſed and teſted meſne between thoſe. Days. Br. Jours, pl. 


13. cites 40 E. 3 38. Br. Niſi prius, pl. 5 cites S. C. S. P. So that a Releaſe made meſne 
betereen theſe two Days cannot be pleaded in Bank ; but it ſeems, that a Relcaſe made meſne betæveen the 
Day of Venire Facias returned and the Writ of Niſi prius awarded and the Day of Niſi prius, may be pleaded 
at the Day of Niſi prius. Ibid. pl. 31. cires 21 H. 6. 10. 

It is not one and the ſamo Day to all Intents; for if a Man caſts Protectton at the Day of Niſi prius which 


is repealed at the Day in Bank, yet this ſhall have the Default of the Defendant at the Day of Niſs prius, 


and if he appears at the Day in Bank it ſuffices. Br. Jours, pl. 32. cites 21 H. 6. 20. ——S.P. ibid. pl. 
35. cites 4 H. 6 9. N | So 


6. Theſe Words Ab Octab' Sandtæ Trinit” ſhall be intended ab 24t0 
Die Octab' Sante Trinit, and fo ſee that to this Intent the fr/# Day and 
the fourth Day, and all Days meſne ſhall be intended one and the ſame Day. 
Br. Jours, pl. 57. cites 21 E. 4. 43. „ - DD 

7. All the Parliament is only one and the ſame Day. Br. Jours, pl. 91. 


(C. 3) How Conſidered. 


I, 1 N Debt the Defendant was condemned, and Ca Sa* iſſued, and after 

I Exigentrhereupon, and he came upon Return of reddidit ſe, and pleaded 

a Releaſe of the Plaintiff made after the Execution, and prayed Scire Facias 

thereupon againſt the Plaintiff to confeſs or deny the Deed, and had it; 

Qued nora, and fo ſee that this is not Day to plead, but upon the Scire 

tacias to confeſs Deed &c. Br. Jours, pl. 68. cites 22 Aſſ. 91. 5 
2. Error upon an Indidi nent of Treſpaſs, which ſuppoſes the Treſpaſs Die 


Jovis proximo poſt Diem Penteceſtes, and it was aſſigned for Error, in as 


much as all the Week was Pentecoſt ; Per Weſton, Pentecoſte dicitur a 
penta, quod eſt quinque & coſte, quod eſt decem, quod ett quinquies 
decem Dies poſt * and this Day is Dies Dominicus, Wherefore 
plead over; Quod nota, by which he pleaded No ſuch Vill of B. without 


Addition &c. Br. Jours, pl. 29. cites ) H. 6. 39. 


3. Note where a Man is aouſuited this is referred to the Day which he 
bad in Court, and not to the whole Term; Quod nota, Br. Jours, pl. 67. 
cites 9 E. 4. 24. 32355 ee i TO 

4. See and note that the Vigil of the Feaſt is not Part of the Feaſt, Br. 
Jours, pl. 65. cites 15 H. 3. 24. | N ee 
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Br. Reple- 
_ glare &c. 

pl. 9. cites 
8. C. 


— 


(C. 4) At what Time, and when the Parties ſhall be 
ſaid to have Day in Court. 


1. IN Precipe quad reddat the Grand Cape was returned tarde, and the 

. Tenant came and made Defence and iim parled, and aſter came and ſaid 
that the Writ was not ſerved, and was received to it, and therefore jr 
ſeems that ſuch a Day is not to appear; tor if it ſhould, then the Default 


ſhall go quit, which ſhall not be, but ought to be ſaved. Br. Jours, pl. 


92. cites 22 E. 3. & Fitzh. Brief, pl. 393. 5 
2. Where the Sheriff does nothing at the Alias, nor at the Pluries, by 
which iſſued Writ to the Coroners to make Replevin and to attach the Sheriff 
to anſwer to the Contempt and to the Party, and after Diſtreſs againſt the 
Sheriff ; and becauſe no Summons was awarded againſt the Plaintiff to receive 
his Beaſts, therefore it is ſaid that he has no Day in Court, and it he 


comes at the Day he cannot plead ; by which when the Plaintiff came 


at the Day, he was not ſuffered to plead, bur was compelled to find Pledyes 
de proſequendo & de returno habendo ſi &c. and to ſue Writ to the Coroners to 


make Deliverance and to attach the Party, and upon the Return of thiſ: 


pl. 14 cites 43 E. 3. 26. 


Writs be hath Day in Court, and may plead, and not before. Br. jours, 


3. In Replevin, at the Pluries the Sheriff did a)thing, by which iſſued 
Proceſs of Contempt to the Coroners to attach the Sheriff to anſwer to the Cone 
tempt, but mentioned nothing of ſummoning the Defendant to anſwer ; and 


they returned that the Sheriff is attached, and that they cannot have the View 
of the Beaſts to m1ke Replevin, by which iſſued Diſtreſs to the Sheri and 


Withernam de Averiis Def”, and at the Day the Defendant came and prayed 
that the Plaintiff gage Deliverance of the Witheraam, and ſaid that the 


_ Beafts of the Plaintiff are dead in Pound in Default of the Plaintiff, & non 


allocatur, for he has no Day in Court; but the Plaintiff was compelled 
to find Surety de Rerurno habendo 11 &c. and pledges de proſequendo 
and Writ to make Deliverance of the firit Diſtcets to the Coroners. Br. 
Jours, pl. Jo. cites 44 Aſſ. 15. N | 3 
He who is outlawed and has Charter of Pardon, and the Plaintiff is 
ready in Court, ſhall not be bound to anſwer inmediately, but ſhall have Scire 


 Facias againſt him to ſay why the Charter ſhall not be allowed; tor nei- 


S. P. and fo 
of Vouchee. 
Br. Jours, 

pl. 79. cites 
11H 4. 28. 


ther the Plaintiff or Defendant have Day in Court till the Scire Facias be 
returned. Br. Jours, pl. 73. cires 46 E. 3z. is. ve: 
5. The Party has no Day 7o anſwer upon Proceſs of Contempt till the 


Attachment. Br. Jours, pl. 22. cites 11 H. 4. 89. 
6. In Replevin, the Plaintiff prayed Aid of A. R. who was ſeiſed in Fee 
and leaſed to him for Years, there the Prajee may join in Aid at the firſt 


Day in Perſon, and not other wiſe; but he may join by his Attorney at 
the Day given by Proceſs ; Contra at the firſt Day when the Tenant prays. 
Br. Jours, pl. 58. cites 2 H. 6. . „ 
7. Replevin & Alias & Plures, and after Proceſs of Contempt iſſued agaiuſt 
the Sheriff, and he anſwered that he had ſerved this Writ, aud that no other 


Writ came to him, and the Defendant came and prayed that the Plaintiff 


count agaiuſt him, & non allocatur; tor the Plaintiff has no Day in 


Court now, but on the Sheriff has Day in Court to anſwer to the Contempt. 


Br. Jours, 82 cites 2 H. J. 5. Po = | ; 
8. At the Day that the Sheriff returned Mandavimas ballivo &c. quod 


to plead to Iſſue. Br, Jours, pl. 81, cites Fitzh. Proceſs 13. 


nullum dedit Reſponſum, and yet the Defendant was permitted to appear. 


(C. 5) 


= 
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(C. 5) Day in Court. Neceſſary in what Caſes. 


j. NTOTE per Luddington and Fitz john, if a Man who is Debtor Y 
| to the King of Record be in Perſon in the Exehequer, he ſhall be > 
| compelled to anſwer without Proceſs or Day in Court. Br. Jours, pl. go. 


cites 40 All. 35. I | | 
| 2. ov per Fitzjohn, it be upon Surmiſe, and is not Debtor of Re- 
; cord, 1919. | | > HOLE 
| z. In Debt the Plaintiff recover d, and he was not ſuffered to come 
ä alter, and confeſs his Cree or Satisfaction; for he has no Day in Court. 
p Contra upon Recognizance, tor this commences without Original; but 
MH Writ of Debt has Day in Court, and therefore ſhall have Sire Facias. 
i Br. Jours, pl. 77. cites 47 E. 3. 24. | „ 
| 4. In Writ of Error, the Plaintiff” cannot be nonſuited, for he has no 
Day in Court upon it, but upon the Scire Facias; and e contra in Writ 
of falſe Fudgment. Br. Jours, pl. 80. cites 20 H. 6. 18, 

. A Man who is outlaw'd cannot come gratis without Day in Court, 
and plead a Plea in the Diſcharge of the Outlawwry. Br. Fours, pl. 80. 
cites 22 H. 6. 23. PET © — — 5 | | 

6. Debt by the King, which paſſed for him by Niſi Prius, and before 
the Day in Bank the King pardoned him all Debts, Treſpaſſes &c. and af- 
ter the King at the Day in Bank had Fudgment, and after ſued Execution, 
and the Defendant pleaded a Releaſe, and the King was barr'd; tor the 
Defendant had no Day to plead ir before, for the Day of the Niſi Prius 
and the Day in Bank are all one, and the Defandant cannot have Audita 
Duerela, nor Scire Facias ad cognoſcend Factum againſt the King, and he 
all have the Plea without Day in Court when the Execution ſued, and 
therefore it ſeems that it was ſued by Fieri facias or Ca. Sa. Br. Jours, 
pl. r. eites 34: H. 6. 3 00. = | 

n. Homine Replegiendo at the Pluries, and after Proceſs iſſued againſ# the 
Sheriff” to anſwer to the Contempt, and no Day given to the Defendant, and 
the Sheriff returned quod Corpus elongatur, and yet the Defendant appear- 
ed and pleaded, and good per Cur; For it he ſhould not be now re- 
ceived, his Body ſhould be imprifoned by Withernam. Br Jours, pl. 
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81. cites E. 4. 85. 


. ls. os rus, WY 


8. Appeal at the Suit of the Feme, the Defendant was outlawed and ta- Br. Jours, 
ken, and it was demanded what he had to fay why he ſhould not be hang a, pl. 37. cites 
and he ſaid that where he is named F. F. his Name is F. F. and the Feme S.C. 555 
pray's Execution, and it was doubted whether ſhe may reply that he is the 
ſame Perſon who killed &c. without being warned by Scire facias to haue 
Day ia Court, and by the beit Opinion Scire facias ſhall iſſue. Br. Scire 


tacias, pl. 132. cites 9 E. 4. 24. „„ 

9. For where a Man is condemned in Damages, the Plaintiff ſaid that 
be is in the Hall, and prayed an Officer to take him, and the Court granted 
it, and he is taken and confeſſes, he ſhall remain in Execution; but if he 
ſays that he is not the ſame Perſon, the Plaintiff cannot reply that he is; 
tor he has no Day in Court, and there he {hall be put to Proceſs to have 
Execution, but here there is no ſuch Pꝛoceſs to be awarded. Ibid. 
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— . 


(C. 6) Day in Court. What Day ſhall be given, 


common Day or other Day. 


1. HRæcipe quod reddat, Conuſance of the Plea was demanded by F. V 
and had it, and Day given in Franchiſe, and atter thoſe % 
Franchiſe erred, by which Writ of Error was broitght, and the Fudgnent 
reverſed in B. R. and the Court was ready to have awarded Seiſin of the 
Land, by which came M. and prayed to be received, and fhewed Car: 
and was received and vouched, and the Demand counterpleaded, and they 
were at Iſſue, and common Day was given as in Plea of Land, and 0 
ſuch Day as ſhall be given in Writ of Error; for he is out of this 
Court; Quod Nota. Br. Jours, pl. 26. cites 21 E. 3. 4.6. | 
2. In Scrre facias the Court may give what Day they will; For this is 
in Nature of an Execution: Quod Nota. Br. ours, pl. 66. cites 24 
f 22 returnable in B. R. in Oct. Martini, the Plaintiff prayed Day the 
next Day, and becauſe it was returnable at a Day of the Term, and nor 
at a certain Day of the Week, he can have only common Day ot the 

Term viz. Oct. Hill. Br. Jours, pl. 45. cites 27 Aff. 33. 
4. Per que Servitia, the Defendant was at Iſſue, and pray'd Commu 


oo. — 22 


Day, and could not have it, becauſe it is a Mrit of Execution; Quod ; 
nota bene. Br Jours, pl. 38. cires 39 E. 3. 20. 1 
5. In Treſpaſs, it the King grants to F. NM. Conuſance of Pleas within 1 
his Manor, there the Tenant thall not have Day, bur de tribus Septima- 
nis in tres Septimanas; per Rolf. Contra per Marten; For the King ] 
may alter the Place of Juſtice, but not the Day. Bur Brook ſays, Quzre q 
of the Day, tor the Law is with Rolf as it ſeems. Br. Jours, pl, zo. h 
Cites 8 H. 6. 20. : | 8 
6. In Formedon the Parties demurred in fudgment, and Day was given 
15 Trin. anno 8. and after from this in 15 Michaelis, and from thence in ( 
Odt. Hill! and from thence in 15 Paſche, which are not common Days I 
in Plea of Land; and per tot. Cur. it ſhall not be amended ; tor after 
Demurrer they may give Day beyond the common Day, and may give y 
Day within the common Day, tor they may give longer Day or a very g 
ſhort Day, for this lies in their Diſcretion, and the Eutry is quod juſtic. n 
nondum aviſantur &c. tor theſe are Days of Grace and not common Days, f 
Br. Jours. pl. 52. cites 8 E. 4. 4. 
5. So of Imparlance. Ibid. 5 
8. And the Statute of common Days in Bank is intended only where A 
they pend in Proceſs, and it is agreed that this is a Statute. Ibid, 
9. It in Præcipe quod reddat the Sheriff returns quod petens non invenit 1 
Plegios de Proſequendo &c. the Sicut alias ſhall not have common Day, but { 
15 Days ſuffices, for this 1s as Original, tor he was not demandable at R 
the firit Day. Per Danby. Br. Jours. pl. 36. cites 9 E. 4. 18, 
10. Per Brian, it grand Cape or Venire Facias be returned tarde, the 2. tl 
Writ ſhall have common Day. Br. Jour. pl. 36. cites 9 E. 4. 18. 1 
11. But they agreed with Danby in Caſe that the Original ſhall be } 
returned tarde. Ibid. | 15 85 : 
12. Aud by all the Clerks Scire Facias ſpall have ſuch Day as Writ 
Dewer, in favour of Execution. Ibid. Fe „ : 
13. In Aſſiſe of Mortdanceſter common Day may be given, viz, Oct 
Michaelis 15. &c. Bat in aſſiſe of Novel Diſſeiſn, Day certain ſhall be 6 
given, as Die Lune tali Septimana &c. or Die Martis 11 Die Aprilis V 
&c. apud Weſtm. &c. Br. jours, pl. 75. cites F. N. B. fo. 177. 


. 
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(C. * What ſhall be Day in Court, ſufficient by 
the Roll. 5 


1. IN Præcipe quod reddat the Tenant vouched, and at the Day of the | 
| Summons as Warrantizandum returned, the Sheriff returned no Writ, _ 
and yer the Vouchee was recerved to plead ; Quod Nota; and the Tenant 


le ſaid that he is another Perſon, and not the Vouchee, Br. Jours. pl. 88. 
„ cites 5 E. 3. and Fitzh. Voucher 197. but cites Ibid. 256. contra. 

y 2. In Replevin, the Plaintiff after Iſſue was nonſuited, and Return a- 
10 warded, and the Plaintiff ſud ſecond Deliverance, and at the Pone per 


Vadios the Writ was not ſcrved, and the Deſendant prayed that the 
Plaintiff might count againſt him, becauſe he had Day in Court by Roll 
though he had not Day by Writ, and if the PlaintitF had Deliverance 
he would not count againſt the Defendant. And per Wilby, you cannot 
ſue to the Sheriff to have the Writ returned if the Plaintiff will not, and it 
che Sheriff has made Deliverance and not returned the Writ, you ſhall 
have Remedy againſt the Sheriff, by which he was put to ſue Sicut alias 
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5 Ar. 


ie Kc. Br. Averment, contra &c. pl. 10. cites 21 E. 3. 43. | | g 
2. In Treſpaſs, ar the Exigent the Defenaant appeared and the Plaintiff | % G 

1 nat, nor did the Sheriff return the Writ, yet the Plaintiff ſhall be de- A 

jo manded to be Nonſuited at the Day; tor he has Day in Court by the 35 


— — 
3 


Roll, though the Writ be not returned. Br. Jours. pl. 64. cites 38 
E 3. 20. CD SS | 3 
4. And the fame Year fol. 25. in Quare impedit at the Attachment the 


—— WES — — 3 8 "x 2 Wa 
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E Defendant and Plaintiff appeared, and the Sheriff did not return the Writ, 
re 


and yet by Thorp, clearly, the Detendant may plead ; for he has Day 
by Roll; Quod Nota. And concordat 21 E. 3. fol. 13. where the 
Sheriff returned no Writ. Ibid. e : Es he 
5. Contra it he returns Nihil; nevertheleſs it ſeems if Nihil be return- 
ed at ſuch Day that the Defendant is to be at a Loſs, he ſhall be received. 


fs Did. | Oy Ts | 3 
ot 6. Audita Duerela upon a Releaſe made after Fudgment in Treſpaſs, and 
* Venire facias iſſued againſt him who releaſed, and the Sheriff did not return 
þ the Writ, and the Defendant prayed that the Plaintiff be demanded, & 


non allocatur, becaute the Writ is not returned ſerved, notwithſtand- 
ing that he has Day in Court. Br. Jours. pl. 51. cites 6 E. 4.9. 
7. Contra where a Man is to have corporal Puniſhment, as in Capias or 
Exigent, there it may appear by the Roll where the W rit is not return- 
cd ʒ contra upon Pone ; Quod Nota. Per tot Cur. Ibid. . 
8. Where no Hrit is returned, and the Fury appears, they ſhall be ta- 
ken, Per Huſſey Ch. J. for they have Day by the Roll, which Town- 
ſend agreed; Contra per Brian, Fairfax and Sulyard. Br. Jours, pl. 47. 
cites 3 H. J. 16. 85 1 SIN . 3 
9. Note, per Fitzherbert and Shelley]. quod non negatur, that where S. P Br. Sa- 
the Grand Cape in Præcipe quod reddat is not returned, yet at this Day F 
the Tenant may appear and gage his Law of non Summons, for he has Day #4 Hs is 
ly the Roll; Quod nota. Br. Jours, pl. 1. cites 27 H. 8. 14 . bur 5 ſhould. 
7 3 | | 2 5 e H. 8. ac- 
| cording to Br. 3 pl. 10 


n — M — 


10. In Caſe on an Indebitatus Aſumpſit the Plaintiff made an il/ Repli- 
cation, and therefore Roll Ch. J. ſaid, that Judgment ought to be gi- 
ven againſt him; but that by Favour of the Court they can give him 
8 - diſcontinue his Action. Sty. 309. Mich. 1651. Kymlock v. 

amfield. 5 | | LT 
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. 


Jo Roll it is 2 2 c ; 
(Court) but D) Diſcontinuance of Proceſs. 


— byche lea In what Caſes it cannot be without the Aſent of th; 


(Defendant,) Court. | Defendant.| 


8. P. by tho 1. JN an Action after Iſſue joined, and a Verdict fotthd for the Plaig. 
1 iff, the Plaintiff cannot diſcontinue the Action withont tze 
continuance Conſent of the Oetendant; and if he will not enter the Judgment 
cannot be the Ocfendant himſelf may enter it. Mich. 17 Car. and Hill, 1 
after a Ver- Car, Banco between TH and Daverazt, th att Action upon the Caſe 
ory © 7 B a Promile, adjudged for the Plaintiff upon the Kequeſt of thy 


Car. C. B. Defendant, though the laintiff would have dilcontinueo the Sut, 
Anon. 71 and have brought a new Action to have had more Damages. 
b. by Ro | | 


Ch. J. Sty. 346. Mich. 1652. S. P. per Cur. Lev. 48. Mich. 13 Car. 2. B. R. Anon. 81d. 
60. in Caſe of Ellis v. Yarrow, S P. and ſeems to be S. C. od. 13 Mich, 21 Car. 2. B. K. in 
Caſe of Abbot v. Moore, S. P. Sid. 228. Mich. 16 Car. 2. B. R. in Ciſe of Bull v. Mayo, that 
Diſcontinuance canaot be by Rule of Court after Verdict, but by Conſent it may. In ſuch C's 
the 9988 may enter Judgment againſt himſelf; Per Doderidge J. Sty. 216. Mich. 3 Car. Stoke. 
Iand's Caſe. | 

But after a ſpecial! Verdict, and argued at the Bar, a Diſcontinuance was entred by the Plaintiff 38 i 
was agreed he might, Cro. C. 575. pl. 19. Hill. 15 Car, B. K. Oxford (Lad.) v. Waterhouſe. —=x, C 

cited Arg. Show. 63. e | | _ 


Bulſt. 219 2. The Plaintiff after a Demurrer cannot diſcontinue his Suit withoy 
Fox v. ux, the Court's Licence; and although the Continuance be not entred, it may 


S. C. fays, it be entred at any Time, and the Defendant by Licence of the Court, for 
was aRule | a 


made by the his own Advantage, may enter the Continuance ; Per tot. Cur. Cro, |, 
Court, that 316, 317. pl. 2. Mich. 10. Jac. B. R. in Caſe of Fox v. Jakes. 


the Plaintiff EY . 

cannot diſcontinue for to ſave his Payment of Coſts thereby after a Demurrer, when the Cauſe is then 
by the Demurrer in the judgment of the Court, and in their Diſcretion either to confirm or diſconti- 
nue the ſame, and it is not then in the Power of the Plaintiff to diſcontinue cvit bout ent of the Parties, and 
this Aſſent he oug ht to make appear to the Court. After a Demurrer on an Arbitration Bond it is not 
uſual to diſcontinue the Action; Per Cur. but ordered a Nil capiar to be entred Niſi Cauſa. Sty. 14, 
Trin. 24. Car. Aron — 3 Lev. 440. cites 26 & 27 Car. 2. B. R. that a Diſcontinuance was permit- 
ted to be made by the Plaintiff after Demurrer and Argument, by Ld Ch J. Hale and the (ourt of 
B. R. but that it is entred Mich. 26 Car. 2. B. R. Rot. 349, --—— Leave was given to diſcontinue 
after Demurrer. Raym. 64. Hill. 14 & 15 Car. 2. B. R. Palmer v. Richards, 


3. Aﬀter Iſſue the Plaintiff cannot diſcontinue without the Aſſent of 
the Defendant; Per Curiam. Keb. 485. pl. 23. Paſch. 15 Car. 2. B. R. 
Butcher v. Erſefheld, 5 3 


But after- 4. Debt upon a Charter-party, in which were ſeveral Covenants, and 


wards, Hill. at the End each bound himſelf to the other in 1000 1. for the Pertorm- 
mY 27 Car. ance of Covenants. The Declaration was good till Plaintiff came to the 
had Pe Aſſignment of the Breach in which were ſeveral Faults; upon a Demut: 
diſcontinue rer to it the Plaintiff deſired leave to diſcontinue, but it was not allow- 
upon Pay- ed, unleſs the Defendant would conſent, the Action being Debt for the 
- © of Penalty; and for that the Plaintiff is not without his Remedy, for he 
Lev. 124 may bring a new Action upon the Covenant. 2 Lev. 11), 118. Mich. 
5. C. 26. Car. 2. B. R. Rea v. Barnes. | 

. 5. In Covenant by the Father of an Apprentice upon the Indenture of 


| Apprenticeſhip, there was Judgment by Default againſt the Defendant 


(the Maſter.) Upon a Wric of Inquiry very ſmall Damages were givin, 


with which the Plaintiff being not ſatisfied, moved for Leave to diſcon- 

tinue the Action; but the Court anſwered, that they had no Power to 

gre ſuch Leave without the Conſent of the Detendanr, which in tÞis 

aſe he refuſed. But the Plaintiff's Counſel inſiſted, that the Court had 

: Power to give Leave to diſcontinue without the Conſent of the Detend- 
ant, becauſe the Award of the Writ of Inquiry on the Roll is no other 
than a Rule of Court, and no Judgment. And it is clear, that ane 

25 | pci 


„ wi. ͥ h LO _z_ 


Stephens v. Etherick. 


8. C. and Twiſden ſaid, that he had known Leave to diſcontinue denied where the A 
Payment ot Money only, becauſe he might have Action of Debt; but here the Plaintiff had Leave to 
[ATT paying Coſts. —3 Keb. 556. pl. 68. Mich. 27 Car. 2 B. R. S. C. ſays, that the Award 
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tpecial Verdict found for the Plaintiff he may diſcontinue; and this was 
laid down for a Rule (viz.) Wherever a IWrit is abateable by the Death of 
the Plaintiff, there he may diſcontinue without the Aſſent of the Defendant. 
On the other Side it was ſaid, that the Award of the Writ of Inquiry 
on the Roll was ſuch a Judgment that afterwards the Plaintiff could 
not diſcontinue, becauſe the Defendant is out of Court, and has no 
Day in Court, and therefore the Suit is determined; and an Action 


' which is determined cannot be diſcontinued, Holt Ch. J. ſaid, Tis 


certain that the Action may be diſcontinued by ſuch Aſſent of the De- 


ſendant, and that even after Verdict it may be diſcontinued by ſuch Aſ- 


ſent, and that there was no Difference {in reſpect to the Diſontinuance) be- 
tween a Verdif? upon Iſſue joined and a Verdict upon a Writ of Inquiry; and 
it was held, that the Plaintiff could not by Law diſcontinue without 
the Aſſent of the Defendant. Carth. 86, 8). Mich. 1 W. & M. in B. R. 


" . 8 2 
— — 
: * g 
, e 


(E) In what Caſes the Gurt ought to have given Cons 
ſent to a Diſcontinuance. 


1. FF the Parties demur in Law, and after the Plea is not continued 


in the Roll for a Year, and one Party prays a Diſcontinuance, tf 

the other does not pray the contrary, the Ale is for the Court to grant 
the Oitſcontinuance, P. 37 Eliz. Banco, between FU q and 
Ward, by the Clerks, 8 ä 1 15 5 

2. But if the other Party prays a Continuance of the Plea, the Court 
in Diſcretion Hath uſed to continue it. P. 37 Eltz. B. between Fl. 
wood and Ward, àdjudged. | e 

III. In Debs on Obligation to perform an Award, the Plaintiff in his Re- Ipid. 41g; 
plication had ill affigned a Breach, and therefore pray ed Leave to diſcon- pl. 55% 
tinue; but becauſe the Award was for the Payment of Money, the Court Jenkinſon 
would not give Leave, for they ſaid he might have his Action of Debt E 
upon the Award. Freem. Rep. 4 10. pl. 541. Trin. 1675. Anon. 8. P. and we 


ſeems to be 
ward was for 


ot heing excepted to, and the Breach for Money, the Court granted Leave to diſcontinne or amend 
paying Coſts, though there are other Remedies by Debr on the Award, . | 


IV. The Defendant appeared by Attorney where he ought to appear by Guar- 
dian, and Affidavit was made that the Attorney had Notice of the Infancy 
at the Time of his Appearance, and atterwards bragged that he would 
arreſt the judgment tor that Reafon, whereupon the Court gave the 
Platarift Leave to diſcontinue &c. Comb. 63, 64. Mich. 3 Jac. 2. 
B. R. Peter's Caſe, _ e es . 


[E. 2] [Tu what Caſes the Defendant may enter the 


_ Continuance.| 


„ Tf the plaintiff be Nonſuit, by which the Deferwant is to reco- 


ber Cofts if the Plainciff will not enter his Continuances on Purpoſe to 


lave the Cotts, the Detendanr ſhall be ſuffered to enter chem, and ſo te 
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[E. 3] Land bow mach ſhall be ſaid to be diſeutimed, 


4. Ik the Defendant in his Demand leaves out Parcel of his Demand 
3 in the Orginal in his Procels, all is diſcontinued, 18 E. 
42. b. 
” + If a Ban vouches for Parcel, and as to the Reſt makes no Arſyer 
and the Demandant does not take Advantage thereof by Prayer ot Se? 
tin, but ſuffers the Proceſs to be continued againſt the V ouchee in Right 
of the Parcel, all is diſcontinued. 18 E. 3. 40. b. 4 
6. Jf the TLenant vouches tor all the Demand, and the Proceſs upon 
the Voucher is made tor leſs than it is, all ts diſcontinued, 18 E.; 


| 40. h. ay 8 N . 
S P. for the . In an Action of Treſpaſs, a Diſcontinuance in Parcel is a Dib 


Da n . 
Dama%% continuance in the whole. 7 0. 6. 27. 


Br. Diſcontinuance de Proceſs, pl. 20. cites S. C. 


Br. Diſcon- 8. In Treſpaſs, if the Diſcontinuance be after Iſſue, this ſhall be a 


poin:e4 Difcontinuance of the Original and all. Contra 20 All. 36. ad: 


35. cires  JuDged, tor the Kepleader lyall be where the Oulcontmuance vegen. 


S. C. of 
Treſpa's againſt two, who pleaded ſeveral Pleas to Iſſue, and Proceſs continued againſt the In; ue, 
and in the Proceſs Mention only was made of him who firſt pleaded, withour any Mention of the 


other, and after it was found for the Plainriff, and the other alleged rhe Hiſcontinuavce, whereunon 


they commenced where the firſt Fault was, and quaſhed the Reſidue, and then a new Ven. Fac. iſucd, 
making Mention of both. Br. Repleader, pl. 28. cites S. C. | | 


Fitrh. Di 9. Tf an Aſſiſe be adjourned before themſelves at Weſtminſter, and 
N after ia Banco for Difficulty, and at the Day the Record is not ſent, 
 & ang nor the Parties demanded, all ts diſcontinued, 22 E. 3. 3. b. 


though the | 85 , 
Record was ſent in the third after, yet they thought it a Diſcontinuance, and ſo did nothing &c. 


X. In Debt, the Defendant by Attorney, to Part, waged his Law, and 
had Day to perform it, and pleaded to the Country for the reſt, and at the 
Day of the Law the Defendant was eſſoigned, and tor the reſt it paſſed for 
the Plaintiff by Niſi Prius, and he prayed Judgment. Markham laid the 
Proceſs is diſcontinued ; tor the Attorney was eſſoigned after the Ley Ga- 
ger, where he is out of Court as to this, in as much as the Law fhall be 
performed in Perſon, and Proceſs 1s entire. Br. Diſcontinuance de 
Proceſs, pl. 21. cires 19 H. 6. 30. | 5 


XI. But Brook ſays it ſeems, becauſe he remained Attorney for this Part, 


which was pleaded to the Country, therefore it is diſcontinued for the other 
Parr, but not for this, theretore Cuære. Br. Diſcontinuance de Pro- 
Ceſs, pl. 21. cites 19 H. 6. 30. VCißp gas f 
XII. Treſpaſs againſt three by the Baron and Feme de Clauſo fracto, ant 

of menacing his Tenants, and the Writ was Tenentibus ſuis, and the Count 


Vas Tenentibus of the Baron only, and was made three Terms fince, by 


which, per Danby, Chock, and Needham, Diſcontinuance in Parct 
or abate the Writ in all, Br. Diſcontinuance de Proceſs, pl. 37. cites 
7 E. 4. 10. 1 e 5 5 

XIII. As in Treſpaſs of Trees cut, and Goods carried away, and no Men- 
tion of Goods carried away in the Count, there the Count ſhall abate in all; 
tor it is no Warrant of the Writ. Br. Diſcontinuance de Procels, pl. 
$7. Sites 1 K. 4 10. . 5 we 
XIV. And in Treſpaſs againſt two, if the Priceſs againſt the one be di 
continued, the Writ ſhall abate in all, per Daunby Ch. J. But bom 
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the Roll was well, therefore no more was thereof ſaid for it was of 8 GE 
Baron and Feme. Br. Diſcontinuance de Proceſs, pl. 37, cites 7 E. 
4 10. | 


[E. 4] L Phading, by anſeering to Part „ 


to. In Treſpaſs for ſeveral T hings, the Defendant pleads a lea in 2 Bug. 335. 
Bar for Part, and does not anſwer to the reſt, und the Plaintiff demurs 8 C. ad- 
generally, the {Plaintiff ſhall not have Judgment againſt the Defen- n4g<d. | 
dant, * for the Demurrer was by Jntendment upon the Bar, and p 
not for want of pleading to the Relivue ; for he ought to have pray V 
ed Judgment upon Mil dicit tor it; fo all ts diſcontinued, Co, 4. Koll Rep. 
Herlakenden's Caſe 62. adjudged. My Reports, 13 Jac. f Wilſon and 21 * 
Dod udjudged, Mich. 15 Jac. B. R. between Cleer aud Abie adjudg- 177 * 
cd. Contra, my Reports 13 Jac, and 14 Jac: 8.48 44. 
gainſt the Plaintiff; But Roll makes a Quære, why Judgment ſhould not be given AT hs Du: 
tendant for not anſwering to all the Mat:er in the Declaration, and cites the Caſts of * Bawle v. Nor- 
tis, and 14 Jac, f Denne s Caſe. 5 | = | | 

f * Roll Rep. 216. pl. 12. S. C. adjudged againſt the Defendant, becauſe no Anſwer was given as to 
"+ Roll Rep. 456. pt 38.8. C. and Henden ſaid, that if the Plaintiff would have taken Advantage of 
the not anſwering to Part, he ought to have made à ſpecial Demurrer for this Cauſe, but Curia ſeemed 
e contra, viz. that he ſhould have Advantage of the not anſwering to Part by the Demurrer, and that 
it ſhall not be diſcontinued; and Judgment was given for the Plaintitt. - S. C. cited Ld. Raym. 
Rep. 716, . „ „„ N | 


11. In Treſpaſs for breaking his Houſe, and taking and carrying away Brownl. 192. 

his Goods, the Defendant juſtifies all the Treſpaſs. The Plaintiff Ouoad 8. - _ 

Tractionem Domus, and the taking the Goods, nec non materia in ea conten- e * N 

ta, demurs upon the Defendant's Bar, and the Defendant joins in Demur- Yely. 

ter thus, viz. Ouia Placitum predifium quoad Fractionem Domus, and 

the taking the Goods ſufficiens &c. and thereupon Judgment is given in 

C. B. tor the Plaintiff, bur reverſed in Error in B. R. for in the Offer of 

the Demarrer ex parte querentis, nothing is alleged ſpecially, but quoad the 

breaking the Houſe and taking the Goods; and though the ſubſequent 

Words, viz. Nec non materia in ea contenta goes to all the Matter in 

the Bar, viz. the carrying away alfo, yer when the Detendant joins in 

Demurrer, he joins roy only, viz. quoad the breaking the Houſe 

and raking the Goods, bur ſays nothing as to carrying them away, and 

fo as to that nothing is put in Judgment of the Court, yet the Writ to 

Inquire ot Damages is for the whole, and the Judgment alſo; and the 

carrying away being Parcel of the Matter, and for which greater Da- 

mages are adjudged, and this not being put in judgment of the Court 

by the Demurrer, the Judgment is erroneous; and as to the carrying a- 

way, (which is Part of the Matter) it is a Diſcontinuance. Yelv. 5, 6. 

Trin. 44 Eliz. B. R. Johnſon v. Turner. JJC Dd ops FORE 

12. In Treſpaſs Vi & Armis, the Plaintiff declared of entring into his So in Treſs 

Warren, digging his Land, and chaſing and taking his Cenies. The De- Faß Mare 

tendant, as to the digging and chaſing, he juſtifies f here, but dir padiba 
lant, he digging and chaſing, he juſtifies for Common there, but git pedibus 

anſwers nothing as to the entriug into the Warren, ncither by Confeſſion nor ambulando 

Traverſe, and therefore Haughton J. held, that all was diſcontinued ac- &c. & cum 

cording ro 4 Rep. Perlackenden's Caſe, and to this che whole Court, e ont 

abſente Fleming, agreed. Brownl. 227. Trin. 11 Jac, Carrill V. overt wlll 

Baker. 8 185 with Oxen, 

| | | I Dog | Horſes, Cows, 

Sheep, and Hegs. The Defendant pleads, Quoad Venire Vi & Armis, nec non to:am Tranſgreſſio- 

nem predict” preter Pedibus Ambulando, & præter the Horſes, Oxen, Sheep, and Cows, Not Guilty, 

but ſys ing as tothe Hogs ; this is a * in Pleading. Cart. 51. Hill. 17 & 18 Car 5 
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C. B. Ayre v Gloſſam. ——— So in Treſpaſs for taking ſeveral Sorts of Grain, the Defendant 
the taking, but of Part, and ſaid nothing of the Reſidue; This is a Diſcontinuance, and the * 
Words, Quoad Reſiduum Tranſgreſſionis will not help, becauſe he goes ro Particulars e 

and does not enumerate all, and Judgment accordingly, 2 Mod. 254. 259. Trin. 29 Car. 2 e 0 
Walu in v. Awberry. | | ar. 2. C. B. 


juſtiße 


I, debitatus 13. The Defendant concluded his Pla in Diſability, and the Plaimif 


* 2 2 W. & M. in B. R. Biſſe v. Harcourt. 
an Attainder | 
of Fizh-Treaſon in Diſability. The Plaintiff replied @ Pardon, prout per Exemplificationem inde Ke 
which was held good, & petit Judicium & Damna ſua. Upon Demurrer it was held, that there 5 
a Diſcontinuance, by the Miſ-concluſton of the Replication; for an ill Prayer of ſudgment is T 
none. 1 Salk. 177. pl. 1. Paſch 2 W & M. in B. R. Biſſe v. Harecourt. - 10 Mod. 112. 5 5 
Mich. 11 Ann. B. R. in Caſe of Alice v. Gale. | | 1255 


unit., his Replication in Bar. The whole is diſcontinued. Carth. 137) Paſch 


3 Sall. 218. 14 In Caſe, the Defendant concluded in Abatement, and the Plainif 
Pl. 2, S. O. demurred as to a Plea in Bar, and ſo concludes Petit Judicium & Dam. 


held accord- 3 a | 

dap on na; Per Cur. it is a Diſcontinuance. Carth. 18). Paſch. 3 W. & M. 
Iſſue being in B. R. Carter v. Davis. 

joined on 


the other Promiſe, the Court ſtayed Proceedings on the Demurrer, ſayi-g the Diſcontinuance wound 


be help'd by the Verdict. — 2 Show. 255. S. C. G. Hiſt of C. B 209. S P. that it isa Df. 
continuance, becauls he docs not maintain the Writ. — 1 New. Abr. 15. 8. P. in 1otidim 
Verbis. Z | | 


1 Salk. 219. 15. Demurrer to a Demurrer is a Diſcontinuance; Per Holt Ch. |. 


2 Cumb. 323. Paſch. ) W. z. B. R. Saint-John v. Cunbell. 


in B. R. S. C and ſays that there is no Ditterence between Pleading over when [ue is offered, and 
not joining in Demurrer, bur Pleading over; that both are alike and mike a Diicontinuance, 


16. It Defendant pleads as Part, and ſays nithing as tothe reſt, it is2 
Diſcontinuance, unleſs Plaintiff will take Judgment by Nil dicit; Fer 
Cur. 12 Mod. 421. Mich. 12 W. 3. Morley v. -— 

17. Aſſumpſit upon three Promiſes for 55 l. each. The Defendant, af 
the 551. in the firſt Count, pleaded Atiio non, for that the 3 ſeveral Promiſes 
in the Count mentioned were for the ſame Sum of 551. which the Defend- 
ant had paid tothe Plaintiff before the Action brolig ht, Judgment 11 Actio. 
The Detendant demurred. The Court held the Whole diſcontinued 
by pleading only to the firſt of the Promiſes, ſo that Plaintiff ſoull 
have taken Fudrment by Nil dicit on two of them, and by his not doing 
it the Whole is diſcontinued ; for the Defendant had fixed his Plea by 
the Beginning to the firſt Promiſe, and therefore the ſpecial Matter fol- 
lowing will not aid ir. Bur afcerwards, this being all done in 
Mich Term, and no Continuance entred on the Roll, the Plaintiff en- 

tred up judgment by Nil dicit on the two Promiſes, to which the 
Defendant did not plead ; and upon Reference to a Maſter the Court 
approved thereof, and Judgment the next Term was given for the 
Plaintiff, Ld. Raym. Rep. 716. Hill. 13 W. 3. B. R. Vincent). 
T VV | | 
| - er 5 5 Replevin for taking Cattle in quodam Loco vucat” the Brills & in 
Fler begin guedam alio Loco ibidem vocat' the Boggs, The Detendant avowed the ta- 
with an An- RIMg in Prædicto Loco in 7⁰¹⁰ &c. quia H. was ſeiſed in Fee ot the Locus 
fuer to in quo &c. The Plaintiff demurred, becauſe here are two Places al- 
Parr, the leged, and the Avowant has only anſwered to the Locus in quo &c. 
e- which is but one of the two Places; And per Cur. it is a Diſconrinuarce. 
ad hne. 1 Salk. 94.-pl. 5. Mich. 13 W. 2. B. R. Weeks v. Speed. 
Plaintiff | | 2555 | | | 
may demur; bur if a Plea begins only as an Anſwer to Part, and is in Truth but an Anſwer t) Part, it 


. * 4 _ N L , : "© 7 . 5 N , " * 
i a Dilcontinuance, and the Plaintiff muſt not demur, but take his Jud ment for that as by NI 28 1 
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for if he demurs or pleads over, the whole Action is diicontinued, 1 Salk. 179. pl. 6. Mich. 13 W. z. 


B. R. W eeks v. Peach. S. C. 


19. Debt upon Bond of 5007. the Defendant as to 2251, Part of it, 11 Mod. 34- 
pleads Payment &c. The Plaintiff demurred, and per Cur. this is only a Pl. 5. Mich. 


ſuppoſe a Plaincift ſues as Executor, the Detendant may plead the 
Releaſe of the Teſtator tor Part, and tor the Relidue the Releaſe of the 
Plaintiff, So a Man as to Part may plead Payment, and as to the reit 
an Acquittance, and fo there being no Anſwer ro the Reſidue, here is a 
Diſcontinuance. for the Reſidue; and the Plaintiff ſhould have taken 
Judgment by Nil dicit. 1 Salk. 180. pl. 9. Hill. 3 Ann. B. R. Mar- 
ket v. Johnſon. | 98 | 
20. It a Man ies to the N Hole, and his Plea goes but to Part, the 
Plea is bad, becaule the '"Vhing pleaded as to the Whole, and going 
but ro Parr, being an inſufficient Anſwer to the Whole, conſequentl 
the Plaintiff muſt have Judgment; and if the Plaintiff on ſuch Plea dies 


not demur, but takes Iſſue, ſince he rakes it on a bad Bar, whether the 


Ifſue be found tor the Plaintiff or Deſendant, the Judgment thall be for 
the Plaintiff, hecauſe the Bar is inſufficient; tor though the Iſſue ſhoul d 


be found for the Detendanr, yet that will not amend the Bar, and make 
that go to the Whole which goes to Part only, and therefore here the 


Iſfue is material. Gilb. Hitt. of C. B. 126, 127. 


Plea to Part; for in Debt on a Bond a Man may have ſeveral Pleas, as \ g 


on. 8. C. 


21. But if the Detendant had pleaded a Bar zo Part, and ſays nothing See pl. 18. 


to the Reſidue, there the Plea is good as to the Part to which it is plead- 


and the 


ed, and nothing being ſaid as to the Relidue, the Plaintiff ought to Note there. 


have judgment tor want of a Plea as to the Relidue, if he does not take 
Judgment it is a Diſeontinuance of his Aition, tor the Detendant having 
ſuid nothing, it that nihil dicit be not entred, there being no Continu- 


ance ot that Part ot the Action by what the Defendant hath ſaid to it; 


nor the Plaintiff likewiſe having ſaid any thing to it to continue it in 


Court, it is a Diſcontinuance; and if any Part of it be diſcontinued, it 


is a Diſcontinuance in the Whole; for there is not the ſame Demand ſub- 
ſifting that the Plaintiff had ſet forth in his Declaration; but if the Plain- 
tilt rakes Iſſue and obtains a Verdict, the Diſconrinuance is aided by the 
Statute of Jeotails, which cures all Diſcontinuances before Verdict, 


tor the Iſſue is immaterial, becauſe the Iſſue is not material to every _ 


thing to which the Plea is pleaded, for being not material as to the 
Whole, it was in that Caſe an immaterial Iſſue. Gilb. Hiſt. of 
C. B. 127. . i 1 


22. Where the Plaintiff declares in Mich. Term before Craft. Animar' 


ſoas to have a Plea to enter of that Term, and the Defendant gives him a 
Plea to Part only, and the Plaintiff enters his Plea as of Hill. Term, and 


upon Demurrer in Hill. 'Ferm the Defendant objects the Diſcontinuance, 
and deſires the Plea may be entred as of the Term in which it was 
pleaded, the Court would not interpoſe to make them enter their Plea on 


the Rolls of Mich. Term, becauſe if the Court had done this, the 


Plaintiff's Action muſt have been diſcontinued by ſuch Rule, whereas 


the Plaintiff having given the Defendant an Imparlance when he need- 
ed not, it is not erroneous, or any wiſe prejudicial to the Defendant, 
and the PlaintiiF has the whole Hill. Term to take judgment for the 
Part not pleaded to, and therefore there could be no Diſcontinuance 
during Hill. Term.  Gilb Hitt. of C. B. 12) 18. 

23. But if an Action of Debt be brought againſt an Executor or Ad mi- 


niſtrator, and he pleads ſeveral Fudgments to cover the Aſſets, and as 70 


ſome of the Tudements the Pleas are good, and as to ſome bad, this is a Diſ- 


continuance of the Plaintiff's Action, becauſe the Plaintiff's Demand 


remains the ſame, and is ſtill purſued ; and ſince the Judgments of ſome 


ac avoided by a good Plea, and all che Judgments amounting but to 


one 


E. 5 
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Holt's Rep. 


one Cover of the Aſſets, if one of them be avoided the Plaintiff myg 
have Judgment for the Whole, becauſe there is not a ſufficient Bar to 
his Demand, fince the whole Avoidance of the Plaintiff's Demand to 
charge the Aſſets amounts but to one Bar. Gilb. Hiſt. of C. B. 128. 
15. Treſpaſs for going over the Plaintiff's Cloſe with Horſes, Cows and 
Heep; The Defendant juſtifies for that he has a Way for Horſes, Cows ang 
Sheep, and ſays that ſuch a Day he went ever with Horſes ; and upon De- 
murrer it was adjudged ill; tor it is a Juſtihcation only for Horſe, 
Judgment for the Plaintiff; bur the Reporter a Quære. II Mod, 21g, 
pl. 8, Paſch. 1709. 8 Ann. B. K. Roberts v. Morgan, 


cat -- > — ä "ET 24 
l — 
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(E. 5) Entry of them; in what Caſes, and Hoy, 
| and When. CC 


1. D Recovered in Action of Account againſt A. and Capias ad Com- 
* purandum was awarded, and thereupon A. was taken and en- 
tred into the Account before J. T. and R. L. Who were aſſigned Auditors 
and before them pleaded a Releaſe ot one J. B. by whoſe Hands he te- 
_ ceived the Money to Bail over ro R. Upon this Plea K. demurred in 
Law, and at the Day appointed for arguing a Demurrer, the Detendant in- 
titted that the Cauſe is diſcontinued, becauſe there is 20 Continuane from 
Hill. Term to Eaſter Term; But it was anſwered that in C. B. no Diſcon- 
tinuance thall be entred but after the Year. But atterwards it was held 
clearly to be in the Diſcretion of the Court to enter it or not; and it 
Was diſcontinued. Sav. 54 pl. 115. Paſch, 25 Eliz. Ronyan v. At ward. 
2. In Debt upon a Boud there is 1ſſue joined as to Part aud Demurrer 
joined as to the Reſt, both are continued for a long Time by Curia adviſars 
vult &c. bur at laſt a Diſcontinuance is recorded, viz. Recordatur per Cur, 
fluch a Day of May Termino Paſchæ Anno &c. guod 1/lud Placitum non 
| babet Diem ultra Odtobas Sancti Hillarii, 1 Salk. 180. Cites Co. Ent. 
* If a new Scire Facias be taken out every Mar, one Continuance may 
be entred at any Time by the Attorney in his Chamber, otherwiſe 
not; Quod Curia conceſſit. Keb. 159. pl. 110. Mich. 13 Car. 2. B. R. 
JJ © nen | „ 

4. By the Courſe of C. B. Continuances may be entred before the Re. 
turn; Agreed by all the Clerks. Keb. 160. pl. 110. Mich. 13 Cur. 2. 
B. R. in Weldon's Cale. me. 

5. On Leave granted to diſcontinue after Iſſue join d, the Court held it 
needleſs to enter the Diſcontinuance ; Contra on a Nolle proſequi ; But the 
Clerks ſaid it is uſual to enter on the Roll Ideo diſcontinuatur. But 
this being a Rule of a former Term, the Defendant cannot cauſe the 
Rule to be entred (if the Plaintiff reſuſes it) without Motion. Keb. 
574. pl. 33. Mich. 15 Car. 2. B. R. Baltinglaſs v. Temple. 

6. Plaintiff had Judgment in Hill. Term 1722. three Nears paſt, which 
was ſigned 14th February, two Days after the Term, Execution bore Tete 
12th Feb. and the Warrant to the Sheriff was dated 28th March. It was 

moved, that though this for the Benefit of Purchafors tor a valuable 

Conlideration by the Stat. 29 Car. 2. cap. 3. ſhall be [udgmenr oaly 
| from the ſigning and Entry of the Month and Year upon the Paper of 
Record; yet in reſpect of the Plaintiff and Defendant, and as to all 
other Purpoſes, it is a Judgment of Hill. Term 1722. by Fiction of Law; 
ſo that the Teſte of rhe Execution ought to be the firſt Day ot that Term. 
And the Court denied Leave to enter Continuances, this being now 4 
Record of three Years ſtanding; neither would they give Leave to en- 
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ter the Judgment as of the ſucceeding Term, though in Fines which are 
the Agreements of Parties it has been done, whereas Judgments are in 
adverſary Suits; theretore rhe judgment in the principal Caſe muſt be 
of the firſt Day of Hill. Term ; bur as to quaſhing the Execution the 
Court afterwards was divided. 8 Mod. 3 10. Mich. 11 Geo. 1. Graves v. 
King. | 


n——_—— 12 — — 


(fr) Diſcontinuance of Proceſs. In what Actions a Diſ- 
continuance againſt one ſhall be a Diſcontinuance 
againſt others. N i 


1. IN Treſpaſs againſt three, a Oiſcontinuance of Proceſs againſt *Br. Diſcon- 
one, is a Olicontlimance againſt all, 39 ED, 3. 3. * 30 All. pounce L 
| | | þ 
36. | 30 cites 
| | : + | | | S. C. ——< Br. 
Repleader, pl. 28. cites 8. C. S. C cited Ld. Raym. Rep. 599. Treſpaſs againſt two who 
pleaded Not Guilty. and after the one died, the writ hall not abate ; but yer, per Marten, Diſcontinu- 
ance of Proceſs againſt the one in Treſpaſs is Diſcontinuance againſt both; and it appears there, that in 
this Caſe the Proceſs cannot be diſcontinued againſt the dead Perſon, nor the Prozeis which was againſt 
two cannot be continued againſt the one, theretore new Venire facias ſball iſſue. Br. Diſcontinuance de 
Precels, pl. 19. cites. 5 H. 6.21. 5 . 5 | | 
Treſpaſs againſt two and Proceſs is continued againſt the one, and not againſt the other, this is no Diſcon- 
tinuance againſt the other, but js Miſpriſion and ſball be amended, and ſo it was. Br. Diſcontinuance de 
Proceſs, pl. 55. cites 22 E. 4. 3.-—— Br. Amendment, pl. 56. cites S. C. . 


2. Ik a Man brings a Writ of Error upon an Outlawry of Felony, Br. Diſcon- 
and atligus for Error, That he was in Priſon at the Time, and the 3 ” 
King maintains that he was at large Upon a Venire Facias iſſued, and 31. Cites * 
Iroceſs againſt the Lords mediate and immediate, the Lords come C. and there- 
and allege, That his Impriſonment was by his own Covin, upon which fore a new 
a Venire Facias iſſues; and after, for Default of Jurors, a Continuance Venire facias 


f | : iſſued; Quod 
is made between the King and the Party, and no Continuance between n 1 * 


the Lords and the Party, by which the Procels is diſcontinued againſt . pl. 
the Lords; This ſhall ve a Otlcontinuance of all. 38. All. 17. ad- 40. cites S. C. 
0 1 Tf a Writ he brought againſt ſeveral Tenants by ſeveral Præci- 

pes, though the Procels is diſcontinued againſt one in a Præcipe, vet it 

18 * any Diſcontinuance againſt the other Tenants, 27 E. 2. 


7 fi So] If a Man brings Debt againſt two bv ſeveral Præcipes, ff's. P. for the 
the Proceſs be diſcontinued againſt one, it ſhall not be a Dilcontt- Demag. an 


nuance againſt the other alls. 7 H. 6. 27. per Curtam, 


not intire. 
Otherwiſe it 
is of a Non- 


ait. Br. Diſcontinuance de Proceſs, pl. 20. Cites 8. C. —Br. Nonſuit, pl, 19. cites S. C. & S. P. 


| In Debt againſt tao by ſeveral Cunts and one Præcipe, a Non Suit as to one is a Nonſuit as to both; 
for the W rit is one, and the Pledges de Proſeque do are the ſame ; But a Diſcontinuance againſt the one 
is not a Diſcontinnance againſt the ether; tor there are two ſeveral Declarations againſt them, and the Con 
nuances are always after and purſnant to the Count. Jenk. 309. in pl. 87. | 


5. Ir ſeems that in AiTiſe againft ſeveral, the one pleads a foreign 
Deed, the others Hall aut have Day in Court till this Iſue be tried. Br. 
Allfe, pl. 234. cites 22 All. 11, 5 1 

6 Replevin againſt three of a Taking in F. the one appeared and avowed 
fer himſelf in B. and traverſed the Taking in S. and made Avery to have 
Return, which paſſed for the Plaintiff, and he prayed Judgment, and by 
the beſt Opinion, becauſe no Proceſs was made againſt the other two they 
40 af Gt appear mor anſwer, and it is all diſcontinued. Br, Diſcontinuance 
e Irocets, pl. 8. cites 49 E 3. 24. EE oy | 1 

e a 5 7. But 
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7. But, per Parle and Kirton, clearly, if the Avowry had been mad 


Ibid. | 
8. But, as here alſo, it is not properly in Nature of Avowry, but is hon 
Plea to the Writ upon the View, in which Cate all oughr to appear ang 


| plead, or Proceſs thall be made or Continuance againſt thoſe who mage 


Detaulr, for other wife it is Diſcontinuance. Ibid. 


9. And by 21 E. 3. fo. 20. in Replevin againſt two, the one avowed for 
himſelf, and confeſſed for his Companions, and therefore the Plaintiff could 


not have Proceſs againſt the c rs; tor he is out of the Court, Ibid, 
ro. And in Replevin againſt two, the one avowed and the other juſtified 


 ewwhocame in Aid of him, there it Proceſs be not continued againſt him hy 


juſtified, the Writ ſhall abate ; Per Cur. for there he once pleaded which 


varied from this Caſe. Ibid. cites 21 H. 6. 23. 


11. Treſpaſs againſt two, the one came by Diſtreſs and pleaded Mit Guilh, 


and was found Guilty, and the other is outlawed upon Exigent where yg 
Pluries Capias is returned, tis held Error by Redtord, and the Argument 
was becauſe they were ſevered in Proceſs, whether one ſhall take Adyan« 
rage of the other's Proceſs or not? And 'tis ſaid there, that the like 


Point is 12 Ric. 2. where it is awarded that one ſhall have Advantage 


of ill Proceſs continued azainft the other, though they were ſevered in Pro. 

ceſs, ſo that the Proceſs againſt one is not the Proceſs againſt che other. 

Br. Error, pl. 54. cites 46 H. 5. 9. | | - | 
12. But one ſhall not have Advantage of 7he other's Count, contra of 


Diſcontinuance of Proceſs. Br. ibid. cites 46 E. 3. 25, 26. 
13. Aud Diſcontinuance of Proceſs in Freſpaſs againſt the one is Dif. 


continuance againſt both. Br. ibid. cites 7 H. 6. 27. 
14. At the Venire facias W. B. was returned, and in the Habeas Corpora 
J. B. and not N. B. and that the ſaid F. B. is dead, and in the Diſtreſs 
W. B. was returned again, which was ſhewn for Diſcontinuance when the 


Inqueſt was ready to paſs ; and per Cur. this is Diſcontinuance againſt 


all the Jurors, and cannot be amended. Br. Diſcont inuance, pl. 47. cites 


27 H. 6, 5. | 


15. And 34 H. 6. 20. Miſprifion ſhall le amended, but Diſcontinuanca 


of Proceſs ſball put the Party to new Original, Ibid. 


This is 
miſprinted, 

and ſhould 
de 22 E 
4. 1. 


16. None ſhall have Advantage of Diſcontinuance but Parties or Pri. 
vies to the Record, and not Strangers, though the Action was founded a- 


gainſt him upon the ſame Record, by the belt Opinion. Br. Diſcontinu- 


ance de Proceſs, pl. 54. cites 21 E. 4. 33. 


1). A. B. and C. Executors, recovered by Default. The Defendant 
brought Error, and aſſigned a Diſcontinuance, viz. that the Suit being 
by three Executors, and at the Day, which they had by the Roll upon a 
Continuance taken, only two appeared, and by the ſame Roll Day was 
given to all three to another Day. Adjudged per tot. Cur. to be a Diſcon- 
tinuance, and not amendable ; for Credit mult be given to the Roll, and 


Non conſtat by that, but that two only appeared, and the third made 


Default, which is a Non- proſecution by him at that Day, and goes to 
all the Suit and Time alter; and cites * 21 E. 4 3. Yelv 155. Ttin. 


7 Jac, B. R. Paſton v. Luſher. 


or him and for the others, Proceſs ſhall not be made againſt the others. 
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(F. 2) In what Court it may be; And Pleading there- 
of in other Court. ; 


1. CCIRE Facias to repeal Letters Patents of the King. The Defendant 
Jaid, that there was other ire Facias of this Matter brought by the 
Plaintiff, which get pends &c. The Plaintiff ſaid, that this is Diſcon- 
tinuance, and was in the Chancery; Per Tirwit, in the Chancery is no 
Diſcontinuance; quod rota Curia negavit. Br. Diſcontinuance de Pro- 
ceſs, pl. 9. cites 3 H. 4. 6. os 

2. It was admitted, that Diſcontinuance may be ix the County or Court 
Baron, and yet the Plea may be removed; for if it be well continued, 
nothing thall be removed bur the Original, and therefore all is one. Br. 
Diſcontinuance, pl. 42. cites F. N. B. . 


—— —. 


(6) Diſcontinuance. By Death of the King. 


1. C'Urety to keep the * Peace, or to keep a Day of Payment, are diſeharg- g. : 
ed = Death of the King; Contra of Surety to ſue with 212 in * Cas 

nt of Account where the Pefendant is let to Mainpriſe. Br. Pre- 1 H. J. 1. 

rogarive, pl. 58. cites 1 H. J. 24 ĩ „ Gon pro 
2. In Appeal of the Death of a Man, the Writ was abated by the ,&.4 for 

Death of the King, and the Appellant thould not have Re-attachment Law. 1 M. 1. 

it he did not ſue within the Year as well as the Original. Thel. Dig. 

184. lib 12. cap. J. S 1. cites Hill. 2 H. 7. 10, : e 

3. Where a Man is outlawed upon Indiù ment of Felony, if the King be 

dead pending the Exigent, this Outlawry is reverſable by Error; for the 

Exigent was abated by Death of the King, but he ſhall anſwer to the Fe- 

ny; But otherwiſe it is where ſuch voidable Outlawry paſſes againſt one at 

the Suit of the Party, tor there if the Ourlawry be reverſed, he thall not 

be put to anſwer to the Party. Thel. Dig. 184. Lib. 12. cap. 4. S. 2. | 

cites Mich. 7 H. J. 5. a 5 . 15 

4 It a Man be indicted of Felony in the Time of H. 8. and the King pr. N. C. ). 

dies, he ſhall be arraigned thereof in the Time of E. 6. Per all the Juſ- b. cites. C. 


a a c -c | ar lf one 
tices. But by ſome, this Indictment ſhall be removed by Certiorari p duden in 


Br, Corone, pl. 117. cites 1 E. 6. one King, 


| oo 8 2 and pleads to 
Iſſue, and after the King dies, he ſhall plead De Novo. 7 Rep. 31. a. cited per Cur. as Edward 


in B. R. and after the Death of Queen Mary, he re-pleaded in 3 & 4 Eliz. and was acquitted ; And ſo 
in Palmer's Caſe, who was arraign'd in B. R. on a Nonſuit in Appeal, at the Suit of the Queen, 
Trin. 4 & 5 P. & M. and pleaded to Iſſue, and Just Mary died, and Mich 1 & 2 Eliz. he re- 
pleaded. . Jevk. 205. pl. 32. S. P. by all the Juftices, — Cro. J. 14. pl. W. S. TF. 


Party and Party, in any Courts of Record, ſhall not be diſcontinued, but the Law, upon 


Preceſs in every Action ſhall tand good, as if the King had lived, and all x yogi 


that Variance between the Names of the King ſball not be material. proging in 
| the King's 


A9. 


487 


from the old Cuſtos Rotulorum, and ſent to the new Commiſſioners. he Tine of 


Smith's Caſe, who pleaded to Iſſue upon an Indictment of Felony in Middleſex, in 3 & 4 P. & M. 


5. I E. 6. cap. J. KL 1. By the Death of the King any Aclion between At Common 
Judicial Proceſs (hall be made in the Name of the King that ſhall reign, and an Suits de- 


Courts were diſcor:tinued, ſo that the Plaintiffs were obliged ro commence new Actions, or to have 


is - — 
—V—— > — va — — — — 
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931199, 


Re ſummons, or Re. attachment on the former Proceſs to bring the Deferdant in; and they 
prevent the Expence and Delay on theſe Occaſions, was this Statute made. Gilb. Hitt. of C. B. 
—— 1 New Abr. 7 (E) S. P. in totidem Verbs. | 


6. F. 2. Every Aﬀiſe of Novel Diſſciſiu, Mortdanceftor, Furis Utryy, 
and Attaint, «hich ſhall be arraig ned, or ſued before any fuſtices of A. 
foall nit be diſconttiuuied by Death, New Commiſhoa, Aſſcciation, 
"of $he Fajtices. 85 | „ 
See Tit. Juf 3. & 5. Where any Perſon ſhall be found guilty of Treaſon or Felony, 2 


tices of Gaol 


or Comng 


27. pl. 12. out Fudgment given, thoſe Perſons that at any Time after ſhall by the King's 
and the Letters Patents be aſſigned Fuſtices to del ver the Gaol where ſuch Perſin 


Notes there. hal remain, ſball have Power to give Fudgment of Death againſt ſuch 


Perſon. | 
4 In a Popular Action the King died after Demurrer upon the Evidence 
and before judgment, and the Detendanr pleaded de Novo. » Rep. zl. 
4. Cites 5 E. 6. Rot 38. | 

* Rep zo. 9. It was reſolved upon the Stat. 1 E.6. cap. J. that an original Wrir 


a. S. E for not returned at the Death of the King cannot be returned in Time of 
the Words | 

of the Sta- : ; . : | 
tute are, Court of Record in Time of the former King, may be executed and 


Depending returned in Time of the ſucceeding King, by the Clauſe in the Statue 


55 ee „ to ſuch Purpoſe. D. 165. pl. 1. Mich. 1 Eliz. 
©. Court. | | | ; 
| And. 44, 48. pl. 113. 8 P. reſolved. — Bend], 79. pl. 121. S. P. refolved. 


But a La. 


titat is wichia rhe Statute 1 E 6. and is not loſt by Demiſe of the Qucen; for it is not any original 


Writ, but is in Nature of an Execution grou wed upon a Record precedent ; for every Latitut is 
founded on a Bill of Middleſex vrecedent, and ſuppoſes that the Parry cannot be taken by the Sheriff 
of Middleſex, Qui Latitat & diſcurrit in another County; fo the Lititer iſtues upon a Suit or Que- 


ritur ſuppoſed to be depending. Yelv. 52 Mich. 2 Jac. B. K. Everard v. Biach 


16. A Writ of Extent upon a Statute was executed in the Time of 
Queen Mary, returnable ODumdena Martini, before which the Oren dic, 
yer it was returned, and a Liberate granted Hillary following, being 
in the Time ot the next Queen. It is leſt a Quere in the Book if the 
Return of the Extent was not Without Warranty, becauſe by Demiſe of 
the Queen the Warrant to make Executions ceaſed, and it is not reme- 
| ms by Star. 1 E. 6, D. 205. b. Mich. 3 & 4 Eliz. in the Caſe of Gery v, 
„ Smaft. | 
Cro. J. 14. 11. .Onare Impedit brought in Name of the King abates by his Demiſe; 
pl. 18. Paich. for it coucerns the King in Individuo. Jenk. 205. pl. 33. ; 


1 p 5 | f 
Lee 12. But Intru/ion into the Lands of the King, or Information, ſhall 


„Rep. 31. a not abate by his Demiſe, becauſe theſe concern Publicum Commodum, 


f 


S P. re- and Profit of the King. Jenk. 205. pl 33. 


folved. 13. The Statute 1 E. 6. extends only ro Actions, Suits, &c. berween 
Party and Party, and conſequently extends not to Caſes where the King is 


Party, 7 Rep. 30. b. Trin. 1 Jac. in Caſe of Diſcontinuance of Procels 
And. 45, pl. 14. Since the Stat. of 1 E. 6. if any Judicial Writ or Proceſs in any 


12.KF.:- : r : ge a : 
rcdlved.— Court of Reco d be awarded in one King's Reign, ir may be executed 


Bendl. 79. in the Time ot his Succeſſor. » Rep. zo. a. Trin. 1 Jac. in the Caſe ol 


pl. 121. S. P. Diſcogginuance of Proceſs &c. 


reſolved. 15. So in Appeal of Death, if the Writ be delivered to the Sherif 
within the Year, and before the Return, or any Thing done by the 


Sheritt, the King dies, this ſhall be remedied by the Common Law, 


viz. by Certiorari returnable in B. R. and thereupon the Plainciit thall 
have Re-attachment, though it comes not in by the Return of the She- 
Tiit, but by Certiorari, and this tor Neceſſity; for otherwiſe the Plain- 


titi, who lawtully purchaſed his Writ within che Year, ſhall loſe his 


Appeal without any Default, the Year being now paſt ; and chereſpre 
: — bY, , | f 3 inc 


which Fudgment of Death ſhall enſuc, and tall be reprieved to Priſon with... 


the next King 3 But all Proceſs made upon any *Original pending in any 


T 


* 1 9 * 
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3 | 
fince by Act in Law the Wric is diſcontinued, the Law will give 
Means to revive it, ſo as that the Party ſhall not be without Remedy. 
Rep. 30. a. b. Trin. 1 Jac. the Caſe of Diſcontinuance of Proceſs. * 
16. Informations for the King alone in any Latin Court, and likewiſe In- 7 Rep. zo. 
formations tam pro Parte quam pro Domino Rege, do not abate upon the b. 31.a S. P. 
Demiſe of the King, but 1hall be re- continued by Re-/unmons or Re-at- 
tachment, and the Defendant ſhall plead to them de novo; and Infor- formation be 
mations in Englith Courts ſhall not abate, becauſe there are no Conti. preferred, 
nuances in them. Reſolved by the Juſtices. Mo. 748. pl. 1027. Anno and the De- 


— x fendant 
Primo Jac. _ pleads to 
"Y | | ws : . Iſſue, or 
Demurrer be joined, and afterwards the King dies, all the Proceedinga ſhall abate, but the Informa- 


tion ſhall ſtand. 7 Rep. 30. b. 31. a. Cro. J. 14. pl. 18. S P. refolved 


In all Caſes hen the Kipg is only Party, or when the Information is Tam pro Domino Rege quam | 
pro ſeipſo, and the King dies before the Judgment, all the Proceedings on the Information are loſt, be- 
cauſe that King who was Party is dead; but the Information or Indictment ſhall ſtand; for as there 
are ſeveral penal Statutes which are to be proſecuted within a limited Time, which would be loſt if 


the Information which was brought in due Time were abated, the Law will not permit that the Acx 
of God ſhould protect thoſe from being puniſhed who had broken the Laws pro Bono Publico. Thus 
food the Law till * 5 Anne, cap 8. Gilb Hiſt. of C. B. 194. 

* This is miſprinted, and ſhould be 1 Anne, cap. 8. 


17. At Common Law, by Demiſe of the King, the Plea was diſcon- 
tinued, and he Proceſs which was awarded, and not returned before the 
Death of the King, was loft ; tor by the Writ of the Predeceſſor, no- 
thing cau be executed in the Time of the new King, unleſs in ſpecial 
Cates ; becauſe by the King's Death not only the Juſtices of the one 
Bench or the other, and Barons of the Exchequer, but likewiſe the She- 
riffs and Eſcheators, and all Commiiſions ot Oyer and Terminer, Gaol- 
Nelivery, and Juſtices of Peace, are determined by the Death of the 
Predecetior who made them, and to remedy this the Stat. 1 E. 6. was 
made; Refolved. 7 Rep. 30. a. Trin. 1 Jac. in Caſe of Diſcontinuance 
of Proceſs. 95 . . 

18. At Common Law, if a Verdict had paſſed for the Defendant, and be- 
fore the Day in Bank. the King had died, the Plea is diſcontinued, and 


the Detendant might by Certiorari remove the Record, and though the 


Parties had never pleaded any Plea, yet the Detendant ought to ſue a 
dci. Fa. and thereupon to have oy rn but without Sci. Fa. he ſhall 
not have Judgment, becauſe the Parties have no Day in Court, and the 
H. Fa. ſhall revive the Record, and give Day to the Parties againſt the O- 


pinion of Littleton, 10 E. 4. 13. b. though he ſaid it was fo adjudged, 


that the Defendant in ſuch Caſe ſhould have Judgment immediately; 


Per Cur, 7 Rep. 30. a. Trin. 1 Jac. in Caſe of Diſcontinuance of Pro- 


ceſs. pn „ : 
19. It a Man purchaſes a Formedon againſt the Pernor of the Profits with- 
in the Year after the Title accrued, and before the Return of the Writ the King 
dies, the Writ ſhall be removed into C. B. by Certiorari, and thereup- 
on he ſhall have Re-ſummons becauſe of the Miſchief, as it is held in 
10 E. 4. 13. b. 14. a. 1 Rep. 30. b. Trin. 1 Jac. _ . 
20. Before the Act of 1 E. 6. cap. 7. if a Man had been indiffed and 
convicted by Verdict or Confeſſion, before any Commiſſioners, and before 
Judgment the King had died, in this Cafe no judgment could have been 
given; becauſe the King, for whom Judgment ſhould be given, is 
dead, and the Authority of the Judges who ſhould give the Judgment 
is determined; Reſolved. ) Rep. 31. b. Trin. 1 Jac. | 
21. A Latitat iſſued in ©, Eliz.'s Time, and was ſerved in Time of 
King James. The Defendant reſcued himſelf, and the Sheriff returned 
the Reſcous, It was moved, that the Latitat was abated by the Queen's 
Veath, and fo the Arreſt ill, and conſequently this was not a Reſcous. 
Lur the Court held a Latitat to be 5 the Stat. 1 E. 6. which is — 
—— — 6 1 — oft 


that if an In- 


4 X 


DO ö * 


a. 1 P 
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loſt by the Demiſe ot the Queen; tor it is not any original Wrir, but 
is in Nature of an Execution grounded upon a Record precedent, every La. 
titat being tounded on a Bill of Middleſex precedent, and ſuppoſes thar 
the Party cannot be taken by the Sheriff of Middleſex, quia Latitat & 
diſcurrit into another County, and fo 1flues upon a Suit or Plaint ſu 
poſed to be depending. Yelv. 52. Mich. 2 Jac. B. R. Everarq y 
Blach. | | 5 | | 
22. The Death of the King is ea/led Demiſe, becanſe in Law he nerer 
dies, but leaves his Crown to another. Fin. Law, 8vo. 433 _ 
23. A Writ of Error is a Suit, and the Plaintifi may be nonſuit in it 
and if it be returned it will not be diſcontinued by the Demiſe of the 
King. Latch. 110. Hill. 1 Car. Cole's Caſe. 1 3. 
Palm. 404. 24. C. recovered iu Yliare Impedit againſt B. and now ſued a Sci. Fa 
ab Ip againſt B. the Incumbent, who pleaded a Releaſe, which was found againtt 
11 ij Proceſs. B. After wards the King died, and it was moved, that it is diſconti. 
85 nued by Death of the King, As an Extent &c. ſed non allocatur. Lat. 
52. Paſch. 1 Car. Catesby v. Baker. hg 
Palm. 422. 25. Kxecutor of an Executor Was ſued for Legacies, and pleaded no Aſſes 
Paſch. 1 Car. h was refuſed by the Spiritual Court, and theretore Prohibition was , 
= root warded out ot B. R. in the Time of King James, and upon Debate the 
S C in toti- Court reſolved, that this was diſcontinued ; and the Difference taken 
dem Verbis. Was, between a Prohibition awarded out of B. N. and out of C. B. For out 
e . of C-D.-8 Prohibition thall not be awarded without Suggeſtion hirit of 
8 Ch Record, and ſo it is there the Suit of the Party, but in B. N. it is oche;- 
2 Car. S. C. wiſe, and is only Prohibitory. D. 165. a. Marg. pl. 3. cites Palch. 2 
in totidem Car. B. R. | Z 
Verbis. —— 8 | in 
3 Bullt. 314, 315 Dickes v. Brown, S. C. — Noy 77. S. C. accordingly. 


— 


e ao 2286. Another Difference is when a Prohibition Iflues out of B. R. if noother 
Fön Proceſs be upon it, there it is diſcontinued by Demiſe ot the King; Bur 


S. C and Lat. if Artachment iſſues and is returned, or it the Party appears and puts in 
114 Wat- Bail, then it is become the Suit of the Party and is not diſcontinued. 
kins's Caſe. D. 165. a. Marg. pl. 3. cites Paſch. 2 Car. B. R. | 


S. C. in ; 
rotidem Verbis. | | | | | | 
Palm. 322. 27. In Action of Scandalum Magnatum, the Court is tam pro Domino 


23. Dixey v. | oP, ER 33 . 0 
- ot ing . Rege quam pro Seipſo, this is not diſcontinued by Demiſe of the 


S. C. & S. P. King; For the Contempt to the King is Collateral, tho' otherwiſe it is where 
& Lat. 115. the King ſhall recover Part; Per Doderidge. D. 165. a Marg. pl. z. cites 
Watkins's Paſch. 2 Car. B. R. f . | 

Cafe. 8. C. . e 1 | 

&& S. P. in totidem Verbis.—— 3 Lev. 207. S. P. held accordingly. 


Cro. * 10. 28. In an Action of Debt Oui tam &cCc. upon the 23 Eliz. for Rect- 
Pl. I. Far- 
s died. It was reiol ved by all the Judges at Serjeants Inn, that this Ac- 


reſolved tion was at the Suit of the Party, and that the King cannot diſcharge it, 


8.0 
cited by the Arundel. 


Juſtices. 3 Lev. 207. | 

29. Upon an Outlawry and Pha, and Replication and Demurrer t0 it, 
after Extent the Protector died, and the Court was of Opinion that all but 

the Qutlawry and the Extent upon it was gone by the Death ot the 

Protector, as in 7 Rep. the Caſe of Diſcontinuance of Proceſs, Et Ad- 

Jjornatur. Hardr, 136. pl. 7. Mich, 1658. in Scac. The Protector V. 
St. Johns, To „ 


accordingly. and therefore ſhall not abate. Hutt. 82. Trin. 2 Car. Farrington v. 


30. Four 


ſancy in not coming to Church, after Demurrer by the Detendant the K. 


a a - a 


a «a @. AM. ”" of a 


—— — 
— r 


— 
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30. 4 S 5 V. & AM. Cap. 18. ; Upun the Demiſe of any King Or 
9. of this Realm, all Pleas to Information jhall ſtand without calling 


e Defendant to plead a new, unleſs the Defendant requeſts the Court for 


that Purpoſe within five Months after ſuch Demiſe. 


31. 1 Ann. Stat. 1. cap. 8. §. 4. No Writ, Plea or Proceſs upon any 


Indift ment or yy roi for Mijdemeanor, or any Writ, Proceſs or Pro- 
ctelling, for any Debt or Account that ſball be due to her Majeſty, her Heirs 
or Succeſſors, for any Lands or other Revenue that ſcall be depending at the 
Time of her Majeſty's Demiſe, or of any of ker Heirs or Succeſſors, ball be 
diſcontinued or put without Day, by Reaſon of their Deaths and Demiſes. 


32. F. 5. By the Demiſe of her Majeſty, or any King or Oueen of this 


Realm, no Commiſſion of Aſiſe, Oger and Terminer, General Gaol Delivery, 
or of Aſſociation, Writ of Admittance, Writ of Si non Omnes, Writ of A 


jtance or Commiſſion of the Peace, ſhall be determined, but ſhall continue jor 
6 Months unteſs ſuperſeded by the Succeſſor 3 and no Original Writ, Writ of 


Mi Prius, Commiſfion or Proceedings, in or iſſuing out of any Court of E- 
guuty, abr any Proceſs upon any Inquiſition, nor any Certiorari or Habeas 


Corpus, nor any Writ of Attachment or Proceſs for Contempt, nor any Com- 
miſſion of Delenacy, or Review for any Mutters Eccleſiaſtical, Teſtamentary 
or Maritime, or any Proceſs thereupon ſLa1l be diſcontinued by the Demiſe of 


her Majeſty, or any King or ©neen. 
33. The King was /ole Plantiff in a Mrit of Error in the Houſe of 


Lords, and died, and rhe Opinton of the Lords and of all the Judges, 


who attended on that Occation, was, that the Writ abated by his 
each. Gibb. 35, 36. Paſch. 1 Geo. 2. The King v. A. Biſhop of 
Ardmagh and Whaley. . : 

34. The Lord Chief Fuftices Warrant for apprehending a Perſon is 
void by the King's Demiſe, and the Conſtable impriſoning the Perſon 
by force thereof is liable ro an Action. Gibb. 80. Trin. 2 and 3 Geo. 
2. Anon. Coram Eyre Ch. J. at Niſi Prius in Middleſex. 


(H) By Alteration or not coming of the Juſtices. 


I. SSISE is taken in B. R. in Suffolk, and pending the Aſſiſe the 
Bank is removed to Weſtminſter, yet the Aſſiſe is not diſconti- 
nued, notwithſtanding the Statute ſays, Nes Aſſiſæ capiantur in ſuis 
Comitatibus; for this ſhall proceed and ſhall be tried in Suffolk by Nil 
Prius. Br. Diſcontinuance. pl. 51. cites 19 All. 5. | 


2. Afiſe ia B. R. of Land in the County where the Bank is, and pend- 


ing the Aſſiſe the Bank is removed into another County; it is not denied 


but that by this the Aſſiſe is diſcontinued. Br. Diſcontinuance de Pro- 


_ cefs. pl. 29. cites 25 Atl. 5. 


3. Affiſe and Verdict for the Plaintiff, and the Parol was put without 


Day by removal of the Fuſtices, the Plaintiff” may remove the Record before 


the N to have Reattachment, and upon this to have Fudgment 3 
and ſo fee that the Parol may be without Day as well after Verdict as be- 


fore; for the Record is no 
69. cites 26 All. 20. . 3 . 
4. Note, per all the Juſtices, that by not coming of the Fuſtices in 


t determined till Judgment. Br. Jours. pl. 


Aſſſe, or by Death of the King, no Writ is diſcontinued but the Parol put 


without Day, and may be revived by Reattachment or Reſummons, and 
Note that when the Fuftices are changed, all the old Alliſes are without 
Day by the not coming of the old Juſtices ; tor the new One's can't 


proceed by the Aſſignment of the Day made by their Predeceſſor. Br. 


Diſcontinuance de Proceſs, pl. 2. cites 9 H. 6. 40. m_ 
1 5 . 5. Eleven 


unn. 


N. rr 


33 
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| 5. 11 H. 6. cap. 6. Suits and Proceſs before Juſtices of Peas 
ſhall not be diſcontinued by new Commiſſions of the Peace, but the Fuſtices 


in the new Commiſſions fall have Lower to ccatinue the ſaid Pleas and 


Proceſſes. ae | 
Br. Corone. 6. Nota, that by Demiſe of the King, all Commiſſions and Patents t 
1 cites Offers, Fudges &c. ceaſe. Contra ot * Office ot Curoner, tor he is made 
Br Office. Judicially by Writ and not Patent. Br. Commithons. pl. 19 cites 4E. 
and Officer. 4. 44. . | | | | 
pl. 25. cires Eg | | ; TY 
S C. * D. 165. a. pl. 2. Mich. 1 Eliz. S P. reſolved by the Juſtices, Chief Baron, Attorney 
and Solicitor, upon the Statute 1 E. 6. Cap. 7. | 


. Recognizance of Mainprize that a Man ſhall anſwer in Account this 
 Recognizance is determin'd by Demiſe of the King; tor it is ad re- 
ſpondend* Coram Juſtic* noſtris, and this is taken by the Juſtices of 
the old King, and the ſame of Recognizance of the Peace ad conſer- 
vand' Pacem noſtram, which is the Peace of that King who is then liv. 
ing; Per Cur. Br. Commiſſions, pl. 21. cites 1 E. 5. 1. 

8. Before the Statute of 1 E. 6. cap. J. if the Fuſtices of Aſſiſe had died 
before Iſſue in Aſiſe, all the Pleading was loſt and the Parties mult plead 
De Novo; and if after Iſſue they had died &c. yet all ſhould ſtand in 
Force. Thel. Dig. 184. lib. 12. cap. 8. pl. 2. cites Hill. 4 H. 3. 8. 

9. 1 E. 6. cap. J. S. 6. No Proceſs or Suit before Fuſtices of Aſſiſe, Gul. 
deli very, Oyer and Terminer, Fuſtices of Peace or other the King's Com- 
miſjioners, ſhall be diſcontinued by the making any new Commiſfron or lſocia- 
tion, or by altering of the Names of the Fujtices, but the new Fuſtices and 
Commiſſioners may proceed as if the old Commuſſions had remaineddl. 

10. An Afiſe was arraigned before Fuſtices of Aliſe, and adjourned to the 

| ſecond Saturday of Mich. Term to Serjeants-[nn, and Day being chen given 
to anſwer, the Term was kept at Hartford, and Day given to the ſecond Satur= 
day of Hill. Term. It was held clearly, that the Aſſiſe was diſcontinued 
by not coming of the Juſtices the 11t Day; and there muſt be a Re. ſum- 
mons againſt the Furors and a new Attachment againſt the Defendant, and 


he mult begin de Novo to arraign his Affiie. Cro. E. 12. pl. I. Hill. 25 


Eliz. C. B. Foliamb's Caſe. ? | 
11. The 1 E. cap. J. helps the Non venire of the Juſtices as to a Dil 
continuance. Jenk. 228. in pl. 99. 
12. Error was brought in the Excheguer-Chamber of a Judgment in 
B. R. in Debt for Rent, which (and all other Writs of Error depending 
there) were diſcontinued by the not coming of the Juſtices, the Term 
being adjourned propter Peſtilentiam in London ; and che Adjournment 
did not extend unto them. Now a new Writ of Error, Quod coram 
Vobis reſidet was brought, and for as much as this Writ was brought 
after the Stat. of 3 Fac. ro ſtay Execution in Debt, it was prayed 
that according to the ſaid Statute he might have Execution, or that 


the Party ſhould put in Sureties to pay the Condeinnation 3 But upon 


Conſideration of the Statute all the Juſtices held char it was out of the 


Statute, becauſe it is not an original Writ of Error, but it is in lieu of 4 


former Writ, upon which the Record was removed before the Statute, 
and it being diſcontinued not through Default of the Party, it is not Rea- 
ſon he thould be prejudiced thereby; wheretore it was reſolved that 


this Caſe was out of the Statute 3 ſac. cap. 8. Cro. J. 135. pl. 8. Mich. 


4 Jac, B. R. Boſtock v. Snell. Re 
13. S. and A. were indidted of Perjury committed in their Evidence 


given upon an Indictment of Barretry againſt N. (the Record of which 


was recited in this Judgment, and therein it appeared that % Veuire 
vas made returnable coram F. 5. & F. NM. Fuſticiagfts prædictis, and at a 
Day certain) and judgment given, and Error brought, and afizned 143 


the Venire being returnable coram Fuſtuciariis prædictis, none but the ſame 


5 ” Fo 1 6 


„ - Q fQO © 


Continuance, pl. 21. cites 21 E. 3 49. 


the Releaſe. Br. Contin@ance, Py. 17. Cites 14 H. 4. 12. by Perſay 


: * — IPL 4 * 
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Tuſt ices could proceed, and not thoſe wio ſat the next Aſſizes by Virtue of 
1 new Comimiſſion; And theretore the Proceeding betore them were co- 
ram non Judice, and ſo no Perjury could be commirted. Sed non allo- 
catur; for the Statute of 1 & 2 E. 6. enables new Commiſſioners of 
Oper and Terminer to proceed where the former left off, before whom 
the Matter commenced. Vent. 181. Hill. 23 & 24 Car. 2. B. R. The 
King v. Ser jeant and Annis. 

14. Where an Ad of Parliament aids the Diſcontinuance of the Term, 
et chen the Term is continued by the Statute, the Party ought to enter 
% his Contintunces 3 and tor Detaulr of it his Action is diſcontinued, = 
per Cur. Skin. $71, $72. pl. 15. Mich. 6 W. & M. in B. R. in Caſe l, 
of Brook v. Ellis. „ | 

is. It atter Fuftices have ſat by Virtue of a Commiſſion, and taken 
arvers Indic ments, and awarded Proceſs thereon, they or ſome of them 
hall ie, the King may grant a new Commiſſion to thoſe who are living 
only, or to ochers commanding them to continue the Proceedings be- 
gun, and to proceed upon ſuch Proceſs, and to hear and determine all Eo 
the Olfences in the former Coinmiition ; and thereupon the King ſhall | 
ſend a Writ unto the Executors of the Juitices who are dead to ſend the 
Rolls, Records and Proceltes touching the Premiſſes, before the new 
Cominiffioners &c. 2 Hawk. Pl. C. 19. cap. 5. S. 16. 


(I) Pleadings after the laſt Continuance. 
What may be pleaded after the laſt Continuance. 


1. A Man may plead a Plea after the laſt Continuance, after Iſſue 
| join'd, and in another Term, and therefore it ſeems that the 
parties have Day in Court as well after Iſſue join'd till Verdict as be- 
fore; But a Man ſhall mot have Plea after the laſt Continuance meſue 
between the Nifs Prius and the Day in Bank, as it is ſaid elſewhere, nor 
at the Day of Ni Prius, nor be reſceived by Default of the Baron, or 


Tenant for Life at the Day in Bank after Verdict of Niſi Prius. Br, 


Continuance &c. pl. 17. cites ) E 3. Fitzh. Tit. Inqueſt 46. | 
2. But if Niſi Prius remains for Default of Furors, he ſhall plead a Plea If the 
after which happens after the laſt Continuance; but contra after Ver- Plaintiff 
dict, Arguendo by Newton 22 H. 6. Fitzh. Tit. Reſceipt 63. & Ibid. 2 
Tit. Continuance 15. Br. Continuance &c. pl. 17. cites 16 E. 4. 5. & after che 


$0 E. 3. 4. Award of 
| | the Niſi 


Privs, if the Jury remains Propter de fectum the Defendant may plead it at the Day in Bank, becauſe 
the Cauſe was not determined by the Jury, and therefore he 1s at Liberty to plead it at any other Day 
of Continuance, and it may be tried by the Jury when they appear. Gilb. Hiſt of C, B. 85. | 


3. In Account the Defendant ſpew'd Tally of the Plaintiff of the Re- 
ceipt of Parcel of the Sum, and the Plaintiff waged his Law that it was 
not his Tally, and had Day to perform it, and at the Day the Defend- 
ant came and pleaded the Releaſe of the Plaintiff of all Act ions after the 
laſt Continuance, and he was received ſo to do, and the Plaintiff com- 
pelled to anſwer; But after this the Detendanr ſhall not have any other 
new Plea after the laſt Continuance at any other Pay; Quod Nota. Br. 


4. If Parties are at Iſſue, anc᷑ the Demandant releaſes to the Tenant, 
and afterwards he takes Continuance by Prece Partium, he ſhall not plead 


and 


LE. 


 Contmuance and Ditcontinuance. 


——_ 


and Hammond. Brooke ſays & fic vide that a Man may plead Play 


alter the laſt Continuance, after Iſſue. | 

5. A Man may plead as many Pleas by Matter of Record, alter the laſt 
Continuance as he pleaſe ; but upon Matter of Fat; a Man thall have buy 
one Plea only atter the laſt Continuance ; per Rolte; But by Chayr. 
ter clearly a Man thall not have more than one Plea after the laſt Con. 
tinuance, be it by Matter of Record or Matter en Fair ; Quod Cheyney 
J. conceiſit. Br. Continuance, pl. 3. cites 9 H. 6. 23. „ 

6. At Niſi Prius a Man may plead Relca/e and the like after the lag 
Continuance. Br. Continuance &c. pl. 53. cites 10 H. 6. 9. Fitzh. tit. 


Enqueſt 14. 


7. In Co/nage the Parties were at Iſus, and at the Day the Fury gg. 
pear'd, and the Tenant pleaded the Releaſe of rhe Plaintiff after the 140 
Continuance. Br. Continuance &c. pl. 55. cites 10 H. 6. 9. & Fitzh. 
Tit. Judgment 13. 3 | | 

8. In Forger of falſe Deeds againft ſeveral, they were at Iſſue, and 
Proceſs continued againſt the Inqueſt till the Fzry appeared, at which 


Pay the Defendant pleaded Arbitrement after the laſt Continuance, and 
thereupon the Inqueſt was diſcharged. Br. Continuance, pl. 25. cites 
19 H. 6. 36. 


9. A. brought Replevin againſt B. who avomed on the Plaintiff &c. 
for Rent-Sorvice in Fure of the Plaintiff *s Hife, whereupon A. pray'd 4d 
, his Heine and had it, and after Iflue at the Diſtringas Furatores retury. 
e the Plaintiff ſaid, that after the laſt Continuance his Feme was dead; ſed 
non allocarur, in as much as the was no Party to the Original, and it 
rhe Avowry had been upon a Stranger, and the Plaintiff had pleaded 


Hors de ſon Fee, and the Avowant had died, pending the Iflue &c. 


yet the Iſſue ſhould ſtand. Br. Continuance &c. pl. 28. cites 21 


"22.9; 23 | 


Br. Ibid, 


in pl. 59 
cires 16 H. 
HP. 


10. A Feme was received to plead that her Baron died after the laſt on. 
tinuance, and Iſſue taken that he did not die after the laſt Continuance, 
and it was faid that it he died before, the ſhould not be admitted to plead 


_ as Party but as Amicus Curie. Thel. Dig. 205. lib. 14. cap. 3. S. 9. 


cites Mich. 38 H. 6. 9. Quere. 5 
II. In Debt, per Moyle, the Defendant after Iſſue may once plead a 


Plea after the laſt Continuance, as Releaſe and the like, but not oftner than 


once; for then it would be infinite, and ſo miſchievous. Br. Continu— 


-ance &c. pl. 31. cites 38 H. 6. 33 


12. In Detiuue after Garniſpment pray'd by the Defendant, and the 
Scire ſacias awarded, he ſhall not plead that the Plaintiff was ontlaw'd at- 
ter the laſt Continuance. Thel. Dig. 208. lib. 14. cap. 9. S. 1. cites 
Trin. 11 E. 4 14 5 „ or es 

13. It is ſaid by Littleton that a Man ſhall not plead after the la 


_ Continuance, unleſs where a Plea is pleaded before, for if there be only an 


Imparlance before, it ſuffices to ſhew the Day certain when the Thing was 


abne, which ſhall abate the Writ. Thel. Dig. 22 5. lib. 14. cap. 3. 8. 10, 


* This in 
the largeſt 


Folio Edi- 


tion is (a- 


greed) and 
ſo miſprint- 
1 


f All the 


Editions Cite 


414. 3.S; 
but ſeem 


* 


Mich. 15 E. 4. 5. 


134. In Ae the Tenant pleaded as to 10 Acres that C. was attainted f 
Treaſon, and that it was found by Office Virtute Brevis that he was thereif 


ſeiſed in Fee at the Time of the Attainder, and the Aſiſe * awarded of the 
reſt, which remained Pro DefefFn Faratorum, and at the Day the Tenant 
ſaid that it was found by .Oue Plura that C. was ſeiſed of more Land ſpeci- 


fied in the Aſjiſe at the Time of the Attainder, and demanded Judgmenc 


ſi Rege Inconſulro ; And apon Examination of the Kſcheator the Ali. 
was adjourned to W. and atterwards ingo C. B. and at the Day the Te- 
nant ſaid that it was found before the ſame Fſcheator Virtute Oficli the 


miſprinted, ſame Day that the .Oue Plura was found that C. was ſeiſed of the Land iu 


there being 
eee 


the Afiſe, the Day of the Attainder, whereupon pending the Aſſiſe, and Wes 


Plea, for he ſhall have no more than one Plea after the laſt Continuance, and b. &c. pl. 5. 
| he. all have one Plea after the Continuance before, and ſhall not have ano- & 16 H. 7. 


ter the laſt Continuance, he ſhall have it, becauſe this is the firſt P 


Br. Continuance &c. pl. 45. cites * 4 H. J. 8. 


doſen, the Defendant ought to plead it immediately, and fo of Outlaw- 


after the laſt Continuance before Fudgment ; For he has not Day in Court; 


the laſt Continuance, becauſe he had 0 Day in Court. Br. Continuance 5 


It the Plaintiff, after a Writ ot Inquiry awarded, releaſe the Defendant, he cannot plead this Releaſe 


do avoid Infinity. Jenk. 160. in pl. 2. : 
24. There are 2 Caſes wherein a Man may plead, tho' it be after the * Gilb. 
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the Day of Adjournment in C. B. the Eſcheator ſeiſed it into the Hands of Point there; 
the King, and demanded judgment it Rege inconſulto, and the Plain- But it ſeems 


tit demurred ; per Brudenel and Keble the Tenant ſhall not have the gn . , 


ther Plea after the Continuance again, as that one of the Plaintiffs was 1: b Ke. 


> . I. 5. th 
dead or outlaw'd, nor other Plea unleſs there be in the ſame Gurt a Re- Laß off 


cord to ground it upon, Quod Keble conceſſit, and that he ſhall not plead Burnley v. 

2 Releaſe made after, nor thall he plead Entry after, nor any other Halewell. _ 

Matter but what appears to rhe Juſtices before them of Record. Br. pg rat _ 9 

Continuance &c. pl. 45. cites f 4 H. 1. 8. 5 <2 wat 1 

15. But in Treſpaſs, if one pleads Releaſe, and the other pleads Arbitre- C. but not | =_ 

ment, and afterwards he who pleaded the Releaſe pleads another Releaſe - þ 8. P. 1 8 
ea 


pleaded after the laſt Continuance, but it the Arbitrement be found after- | 1 
wards againſt the Plaintiff, he ſhall have Ad vantage thereof; becauſe in | ins 
Treſpaſs Arbitrement is Satisfaction, and Satisfaction of one will excuſe 
all. Br. Continuance &c. pl. 45. cites * 4 H. J. 8. | * See the 
16. And the ſame Law ot Certificate of Baſtardy for the one Tenant, - Note at 
the other who pleads a Plea atter the laſt Continuance ſhall have Ad- H. C. t 


the Year 


vantage thereof, becauſe it appears of Record before the ſame Juſtices. ſeems to be 


miſprinted, 
17. And the ſame Law ot the Verdict of the Arbitrement, and he ſhall . 
not have Plea after Plea as above in any other Caſe. Some held that 
the Plea ſhould be ſuffered for the King's Advantage, bar non adjudica- 
tur. Br. Continuance &c. pl. 45. cires * 4 H. J. 8. b 
18. It was agreed arguendo, that a Man ſhall not have but one Plea 
after the laſt Continuance, unleſs ſuch Pleas as were not in eſſe at the Time 
of the firf# Plea; tor then it is not after the laſt Continuance. Br. Con- 
tinuance &c. pl. 82. cites 9 H. ). 8. | 
19. After Plea in Bar pleaded, a Man ſhall not have but one Plea af- 
ter the laſt Continuance, if it be not a Thing which is apparent to the Fuſ.. 
tices, or which is in Advantage of the King &c. Thel. Dig. 204. lib. 14. 
cap. 3. S. 12, cites Mich. 9 H. 7.9. 16 H. J. 11. & 1 E. 4. 4. 
20, Where a Prior brings an Action, and pending the Act ion he is de- 


ry and Releaſe, and yet theſe go in Bar, but if he does not plead it 

immediately, he thall not have them after the laſt Continuance, ut patet 

per Vavaſor & Curiam. Br. Continuance &c. in pl. 19. cites 16 
17 „ 


21. If Inqueſt be taken by Default, the Defendant cannot plead a Plea © 


But is put to his Writ of Audita Querela, unleſs in the Cafe of the 

King; Quod Nora. Br. Jours. pl. 14. cites 21 H. J. 33. TE 

22. It ſeems that after Inqueſt awarded to inquire of Damages in Ac- Br. Conti- 
tion of Treſpaſs or the like, the Detendant cannot plead any Plea after 29ance &c. 


1 H. J. 21. 
S. P. accord - 


&c. pl. 61. 


in ] 6§ꝙ— — 


+2 ay in Bank, becauſe there is no Day given him, and Judgment is already given. Gilb, Hiſt. 


23. No more than one Plea after the laſt Continuance can be received, 


laſt Continuance, viz, Outlawry, and the Death of the Plaintiff ; as to me 28 a 
the Outlawry, it is upon the Prerogative, that the Debt itſelf is for- R | 
teited to the King, and by virtue of the Prerogative * Nullum tem- have held 


pus 


8 * — . n — 
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thar an Out- pus occurit Regi; and therefore he may plead it tho' a Continuance 

, ry MY has happened alter the Outlawry; ſo he may plead the Death of the 

de pleaded egy” : . ; 

a+.» che Plaintitt, becauſe tho' a Continuance has been entred, yet that Conti— 
la Conti- nuance is a Nullity, becauſe there was no Plaintiff in Being when Day 
ruance, be- could be given; fo it may be pleaded it rhe Plaintiff died after the Day 
cue Nu ar Ne Proney and befare the Day in Bank; and the Reaſon is, that i 
pus occurrit there is no Cauſe in Court, no Judgment can be given for a Perſon thar 
Regi; but is not Rerum Natura, and if it be given it is erroneous ; and if the 
ſeys Quere Plaintiff's Attorney will Traverſe that Plea, he cannot fay the Plaintiff 


bout ng Dy comes per Attorn', becauſe that would be to torejudge the Matter in 

after Plea Iſſue; but the Attorney by his Name, viz. I. S. venit pro Magiſtro ſuo 
ot Darreign & dicit. Gilb. Hiſt. of C. B. 83, 84. | : 
__ Continuance | Jo _ ! 
partake of the Prerogative, or whether it ſhall not be preſumed after ſuch trifling, that it is frivolous 0 

and untrue, and therefore rejected. + Gilb. Hiſt. of C. B. 86. S. P. but now by the Statute 

8 W. z. cap. 10, the Executors &c. may have a Scire facias on ſuch an Interlocutory Judgment 

25. In Debt upon an Obligation, the Parties were at Iſſue upon Tender L 

at the Day, and afterwards the Detendant pleaded, that after the Dar- 
rain Continuance, the Money was attached in his Hands in London, at 


the Suit of I. 8. The Court doubted if Montes might attached in Lon- 
don, a Suit for it being depending in this Court, but (if attachable) 

' they held it might be well pleaded after the loft Continuance; tor it 
goes in Bar at another Day. Cro. E. 101. pl. J. Irin. 30 Elz. B. R. 


Pell v. Pell. | | | 4 
Hob. 81. 26, In Debt againſt Adminiſtrator, after Demurrer joined the Adminiſ- - 
SE Jac. tration was repealed, and granted to another; the Detendant would have : 
Gibſon, * Plcaded this Vatter after the laſt Continuance, bur it was refolved that 
S. C. Contra. he could not plead it alter the Demurrer, tho' after Iſſue joined he . 
that he may might. Mo. 871. pl. 1210. Stoner v. Gibbons. | 
plead a Plea 1 | | : | | 8 >, ; | 
Pais darrein Continuance, and agreed alſo, that if Defendant or Plaintiff take Ifſue or Demur upon d 
this Plca, yet the Curt muſt cer ſider of the firſt Demurrer alſo, for it, upen that ſtanding confeſſed by 7 
Demurrer, the Plaintiff could not have his Action, the Court cannot give Judgment for him, howſo- N 
ever the latter Iſſue or Demurrer paſs; But otherwiſe if the firſ# had been an {ſſue, for then nothing 
had been confeſſed to his Prejudice, and then that had been utterly relinquiſhed by a 2d. Iſſue or De- | 
murrer. — 8. C. cited per Cur. Trin. 24 Car. B. K. becauſe after Iſſue joined no Re- 1 
ſpondeas ouſter can be awarded, and ſays that with this agrees L. 5. 24. 139. when in Debt after 
Iſſue joined the Defendant at the Niſi Prius, pleaded Payment of Part, after the laſt Continuance in th 
Abatement, and the Jury being diſcharged, and the Plea adjourned into Bank, the Plaintiff had : 
Judgment ro recover his Debt, becauſe no Place of Payment was pleaded. Allen, 66. in Caſe ü 
of Beaton v. Foreſt. Es 8 ſe 
27. Ejectione firme, after Verdict at the Niſi Prius for the Plaintiff, I 
the Defendant at the Day in Bank pleaded a Releaſe from the Plaintiff, be- | 
twixt the Verdict and the Day in Bank, and ſhews it to the Court; And 60 
whether he ſhou'd be received thereto, was the Queſtion; and reſolved * 
that he had not any Day to plead it, nor had he any Remedy but by Is 
Andita Onerela, if the Plaintiff ſued Execution; wherefore it was ad- ” 
=. * | . . | | . 4 
Judged for the Plaintiff. Cro. J. 646. pl. 10. Mich, 20 Jac. B. R. A 
Stamp v. Parke. 8 1 | . + 5 
A Plea aſter 28. Pleading the Plea Puis darrein Continuance is a Relinguiſping 23 
- the laſt the former Plea to which a Demurrer was, contrary to Hob. 81, 12 Mod. 
 Continuance : : : - 0 
_ claires the 539. Trin. 13 W. 3. in the Caſe of Barber v. Palmer. 
former FC | | „ | | 
for now the Party relies upon this laſt Plea, and *tis a tacit Waiver of the former Plea, but not of a 011 
| Pemurrer joined, for that lies in the Power of the Court, and not of the Parties. Jenk. 160. in pl. 2. ſa 
TA Pr 


K) - Pleas 


AS 


xc. 
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(K) Pleas after the laſt Continuance. Proceedings and 
Pleadings, how to be in ſuch Caſes in general. 


1. A”, the NMiſ Prius in Plea of Land, the Tenant pleaded a Releaſe 8. C. cited 


after the laſt Continuance, ted non allocatur ; For this is nor b Yelver- 


Day to plead, and therefore the Inqueſt was taken. Br. Inqueſt, pl. 1 0 8 
102. cites 7 E. 3. 37. * 
Bulſt 92. 


— — 


Aclio non was pleaded after the laſt Continuance, and ſet forth for Cauſe that he had releaſed 
to the Defendant all Actions and Demands; Per Williams J. this is a good Plea. to which the whole 
Court agreed. Bulſt. 205. Paſch. 10 Jac. Anon. | | 5 


2. And at the Day in Bank, he would have Pleaded the Releaſe; ſed 
non allocatur, but Seiſin ot the Land awarded. Ibid. T2 
3. But at the Day of Return of the Vemire facias, the Plaintiff may 
plead aiter the laſt Continuance, and at all other Days after and before 
the Nip Prius. Ibid. | $ 
4. In Quare Impedit by R. H the Defendant ſaid that the Plaintiff 
was made Knight at D. aſter the laſt Continuance, to which the Plaintiff 
ſard that he was made Knight at D. juch a Day before the Cintinuance, 
il gue hoc that he was made Knight alter the Jaſt Continuance, Priſt, 
and the other e contra, and it was admitted a good Iſſue and tound a- 
gainft the Plaintiff, and the Writ abated. Br, Negativa &c. pl. 14. 
cites ) H. 6. 14. 3 | ; 5 
F. Aud it was agreed there that Not the Deed of the Plaintiff aſter 
the laſt Contiauance is a good Plea. Ibid, | 
'6. Falſe Iinpriſonment by 3, the Defendant ſaid that one of the Parties 


died after the laſt Continuance, Judgment of Writ, and the Plaintiff ſaid 


that he did not die after the laſt Continuance, and per June Ch. J. it is a 
Negative pregnant. Br. Negativa &c. pl. 30. cites 14 H. 69, 
J. HO in Formedon, to lay that Ne dona pas in the Tail, but ſball ſay 
Ne dona pas inodo & forma. Ibid. 2 : | 

8. And per tor Cur. where the one alledges Death, it ſuffices for 
the other to ſay Priſt, that Net, and this is perſect Iſſue, and after 
the Iſſue was that he did not die modo & forma, Quære theretore; for it 
ſeems that the Iſſue is good there, bur it ſeems if the Party will ſay 
that he did not die after the laſt Continuance, it is Negative pregnant. 


bid. 


9. In Præcipe quod reddat they were at Iſſue, and the Tenant plead. Br Nega- 
ed * Releaſe of the Demandant, after the laſt Continuance, the Demand 1 „ = 
ant ſaid that Not his Deed after the laſi Continuance, and no Plea, for it $ © — Ow 
is pregnant, by which he ſaid that he made it before, abſque hoc that he Newton 
made it after, and no Plea, but Confeſſion of the Action, by which he Ch. J. and 
ſaid that he made it before by Dureſs &c. abſque hoc that he made it after alten, 

the laſt Continuance, and then well. Br. Traverſe per &c. pl. 366. cites e 
21 H. 6. 9. | | . | | Br. Conti- 

| | nuance, pl. 


26. cites 8. C. 8. P. Br. Negativa &c. pl. 38. Cites 5 H. 7. J. 


10. In falſe Impriſonment by two the Defendant alleged the Death of 
one aſter the laſt Continuance, Judgment of the Writ; The Plaintiff 
ſaid that he did not die afier the laſt Continuance. This is a Negative 
Pregnant, whereapon he ſaid that he did at die Modo & Forma, aud 
wy Itlve was accepted. Br. Continuance, pl. 35. cites 36 H. 6. 


| 
| 
„ 
| 


_ 
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By Re-at- 
ta hment, 
pl. 21. cites 


8. & 8. F 


by NMoile, 
but Choke 
|. e contra, 
and that he 
Mill plead 
no Plea 
which is 
contrariant 
to the Plea 
he pleaded 


before; for 


if he had 
vouched 
befare, he 


Cannot now 


p'cad in 
Bar, nor 


_ Things 


- | : — 

11. In Cui in Vita the Tenant after the View pleaded that the Demand. 
ant had entred aſter the laſt Continuance, and the other e contra, and fo 
to Iſſue, which was fine Die by the Demiſe of the King. The Demand. 
ant atterwards brought Re-Sunmons, and the Tenant pleaded that after the 
laſt Continnance the Plaintiff brought Aſſiſe againſt him of 2 eres in D 
and pleaded all in certain, and how the Demandant recover'd and entred 
aud that the 2 Acres are Parcel of the Land in Demand, judgment of all 
the Wrir, and by the Demand he ſhall have but one Plea only atter the 
laſt Continuance, whereas now he has taken two. Moyle J. held that 
in this Caſe he might; tor where a Plea is fully continued, he ſhall not 


plead but one falſe Plea after the laſt Continuance; but here as to the firft 


Plea pleaded after the lait Continuance, the Plea was tine Die, and fo in 
Effect determined, and upon the Re-ſummons he thall plead De Novo, 


and therefore in the Re- ſummons he ſhall have Plea once after the lat 


Continuance. Quere ; tor afterwards they went to another Marter, and 
ſo the Caſe was not ruled in this Point, Br. Continuance &c. pl. 46 


"-CIKES I. E. 4 „ K 420; 


diſcordant to nor variant from his firſt Plea, but may plead other Matter that is conſiſtent with it 


&c. 


The Pleas 


arc two- 


fold, viz. in 


Abatement 
and in Bar; 


S. C. cited Arg. All. 66. Trin. 24 Car. B. R. 


12. In Debt, after Iſſue joined the Defendant at the Niſi Prius pleal. 
ed Payment of Part alter the laſt Continuance in Abatement, and the 
ſury being diſcharged, and the Plea adjourned into Bank, tor that no 

lace of Payment was pleaded, the Plaintiff had Judgment to recover 


if any thing his Debt. Arg. All. 66. Trin. 24 Car. B. R. cites Long 5 E. 4. 139. 


ha ppens 


pending the IJ 


Tit to abate it, this may be pleaded Poſt Darreign Continuance, thoroh there is a Plea in 


HY mw — — 


77 


Bar; for this can only wave all Pleas in Abatement that were in Being at the Time of the Bar plead- 


ed, but not ſubſequent Matter ; but though it be pleaded in Abatement, vet after a Bar is pleaded it is 


peremptory, as well on Demurrer as on a Trial, becauſe after Bar pleaded he has anſwered in Chief, 
aud therefore can never have Judgment to anſwer over. Gilb. Hiſt of C B 84. So it may be 


' pleaded in Bar, but whether it be plea lei in Abatement or in Bar, in the firſt Place it muſt be pleaded 


Duod breve Crſſetuy, and the other Quod Actionem ulterius manutenere non devet, and not that the former 
Inqueſt ſhould not be taken; becauſe it is a ſubſtantive Bar in itſelf, and comes in the Place of the 


former, and therefore mult be pleaded to the Action. Gilb. Hiſt. of C. B. $4, $5. | 


Br. Brief, 


pl. . cites 
. C. 


S. C. cited 


2 f.utw. 
1143. by 
the Re- 
porter in 
his Obſer- 
vations on 
the Cale of 
Campion v. 
Bak: my and 
adds anne 
ther Nota, 


that in ſome 


13. In Aſſiſe he that pleads the Death of one of the Plaintiffs, pend- | 


ing che Aſſiſe and after the laſt Continuance, ought to few that the A. 


file was continued from ſuch a Day to ſuch a Day, aud that after this 


Day he dicd; Quod Nota, per Curiam. Br. Continuance &c. pl. 49. 


Cites 18 E. 4. 13. 


14. It Tenant enters pending Præcipe quod reddat end before Iſſue, the 
it ſhall be that he entred after the laſt Continuance; per Jennor Pro- 
thonotary; Note the Diverſity. Br. Continuance, pl. 2. cites 26 
H. 8. 3. | CD e 


Day of Hill. Teri, the Defendant ſaid that the Inqueſt ought not to be 


talen, for the Plaimiff had releaſed to the Defendant all Actions after the 
17ſt Continuance, bur becauſe the Releaſe was after the Eſſoin Day of 


Octab. Hill. it was difallow'd, and the Inqueſt taken; contra if the Re- 
leaſe had been made before the Hſſoin Day; tor in ſuch Caſe he might 
plead it whether the Jury appear'd or not, becauſe he had no Day to 
plead it before; Bur then alſo he ſhall ſay A7io non, and not that the 
Inqueſt jball not be taken. D. 361. a. pl. 10. Hill. 20 Eliz. Anon. 


Precedents of Pleas after the laſt Continuance, it is pleaded Quod Quer* Actionem ſuam 


predict im ulterius manutenere ſeu ulterius habere non debet, and cites Ratt. Appeals in Mort. 4 Jet. 


en Reteiſe 7. Tit. Atraint en Barr, 2 and ſays that this ſeems to be a prorer Way cf plcading a col- 
lateral Paing which happened after the Action was pending; for he thereby admits that the Action 


was 


Entry thall be that he entred pending the Writ; But if it was after Iſue, 


15 In Treſpaſs, upon Not Guilty pleaded, the Fury appeared the firſt 


it 


— 


22 ( — 
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was well brought, but that the Plaintiff, by reaſon of this new Matter, ought not to proceed fur- 
ther in it. | | 


16. Action for Words, at Niſi Prius the Defendant pleaded Concord 
after the laſt Continnance, Fudic* ſi al engueſt &c. and per Cur. it is no 


Plea, bur he ought to have concluded Fudoment fi Actio, and to in all Pleas 


pleaded ſince the laſt Conrinuance, and upon this Judgment was given 


per Quer' and no Niſi Prius granted, for it was a Contefſion of the Mat- 


ter in Iſſue. Cro. E. 49. pl. 4. Trin. 28 Eliz. B. R. Cockain v. 
Witnam. | | | 

17. In Debt by one as Adminiftrator, the Defendant at the Nifs Prius 8 b. and 
pleaded that the Plaintiff's Letters of Adminiſtration were revoked after the reſolved 
lift Contintance, Fudgment jj ad Captionem procedere debeat ; and good by tat De- 


L fend 
Walmſley and Gawdy, but Anderſon and Beamond e contra. Quere. col noe 


D. 361. a. Marg. pl. 10. cites Trin. 36 Eliz. C. B. Hutton v. Pa- plead this 
Tamour, LS | 37 | Matter after 
| | OO | à4 Demurrer, 
but otheraviſe after Iſſue join d. Mo. 871. pl. 1210. Trin. 12 Jac. Stoner v. Gibbons Hob. $r. 
|. 106. Stoner v Gibſon S. C. agreed that upon Adjournments and Continuances of Demurrers, the 
Þraintith m:ght be Nonſuit at the Day in another Term whereunto it was adjourned, and by the ſame 
Reaſun he may plead a Plea after the laſt Continuance. 


18. In pleading a Thing after the laſt Continuance, it is no good S. C. cited 


Pleading 10 fay, Quod poſt ultimam Contiauationem ſuch a Thing hap- Arg 5 Mod. 


pen'd, but he Mat allege preciſely the very Day, viz. from ſuch a Day OD 
to ſuch a Day; Per Cur, Yelv. 141. Mich. 6 Jac. B. R. in Caſe of, Plc, 8 
Ewer v. Moyle. | Abatement, 
2 ** 1 | > or after the 
jaſt Continuance, muſt plead certainly, and this is to be obſerved as a Principle in Law; Per Moun- 
tague Ch. J. Pl. Com. 33. b. Paſch. 4 E. 6. | 8 | | 


19. Such a Plea can not be taken at Niſi Prius, the Power of the Juſ- A Plea aftet 
tices of Niſi Prius being only to take the Verdict of the Jury. Bulſt. the laſt 


92. Mich. 8 jac, Moor v. Browne. 28 

5 : 9 | pleaded at 
the Niſ Prins on the Day of the Niſi Prins, it is in the Diſcretion of the Juſtices whether to receive 
it or refuſe it. Jenk. 159. in pl. 2,.-——Cro, J. 261. pl. 24. Mich. 8 Jac. B. R. Hawkins v. Moor 
8. P. and ſeems to he S. C.— Yelv. 180, 181. Moor v. Hawkins S. C. accordingly.——Brownl. 


145. S. C. but ſeems only a Tranſlation of Ncly. Lane 81. Brown's Caſe, S. C. accordingly. 


20. And if there be any Miſtake in ſuch a Plea pleaded at the Af- Bulſt. 92. 
files, it cannot be amended after the Commiſſion of the fudges is determined, - wth 0 
neither by the Judges themſelves, nor by the Court into which the & S P. c. 
Plea is returned with the Niſi Prius Record, as it ought to be; and cordingly. 
therefore where at the Trial of an Ejectment a Plea was put in before —Cro. 
the Jurors were ſworn, that ſince the laſt Continuance, viz. ſuch a Day J- . 5 
Term Trin. before the Day of Aſſiſes (viz.) 20 July (the Aſſizes being RIO r 
the 22 July) the Plaintiff had entred into ſuch a Cloſe by Name, Parcel S. C. ac- 
of the Premiſſes in the Declaration ſpecificat' which Plea was received, cordingly. 
and the next Term it was moved that this Plea might be amended in 
adding the Vill, where the Cloſe lay, and the Court would not. Yelv. 

180, 181. Mich. 8 Jac. B. R. Moor v. Hawkins. 


21. It a Man pleads an inſufficient Plea after the laſt Continuance, there 


the Plaintiff ſball have Fudg ment, as if the firſt Iſſue had been tried for 


him; and for this he cited the new Book of Entries, fol. 575. Win. 
90. Trin. 22 Jac, C. B. Per Hutton J. ſaid. it was adjudged in Sir 
Hen. Brown's Caſe. TED 1 
22. Time and Place for the Venue muſt be laid in this as in all Pleas. 
Gilb, Hiſt. of C. B. 84. | | 


23. A Plea after the laſt Continuance may be thus, viz. And now at 


mis Day &c. comes ſuch a one Detendant by J. C. his Counſel, and 


lays, 


Serjeant's-Inn in Fleet ſtreet accordingly, 


n . — 
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ſays, this Action the Plaintiff againſt the Defendant ought not to main- 
rain, lor that after the Quindene of the Holy Trinity laſt paſt, from 
which Day until fuch a Day in Mich. Term next, unlets the j uſtices 
of Aſſiſes before come ſuch a Day &c. the Action aforeſaid is conting. 
ed &c. the Plaintiit by his Deed dated &. did releaſe &c. and thew 
the Matter What it is, whether Abatenieat in Bar dilatory, or pe- 
remptory as the Cale is &c. and this he is ready to aver. Clayr, 
155, 156. | | 55 8 | | 
24. Dubs for Rent, the Defendant pleads NM debet, and fo Iſſue join- 
ed, and at the Day of Niſi Prius the Defendant pleads Quod puis Dar- 
rein Continuance the Plaintiff releaſed ro him, and doth mor name any 
Place where he releaſed, fo as no [flue could be taken, and to this the 
Plaintiff demurred; and it was adjudged a Fault incurable. Freem. 
Rep. 112. pl. 132. Trin. 1673. Gardiner v. Bloxam. | 


Freem Rep. 25. In Aſſault and Battery the Detendanr pleaded Not Guilty, and at 


252. Pl. 267. the Aithſes he pur in a Plca Puis Darrein Continuance, to which the 


| Deane Plaintiff demurred. Per Cur. clearly, if the Plea had been iſluable, it 


pleaded an could not have been then tried, neither could the Demurrer be argued 
Accord there, but nn/# be certified up hither by the Fudge of Aiſe as Part of the 
hr ag Record of Nit Prius, 2 Mod. 30). Paſch. 30 Car. 2. C. B. Abbot v. 
eo , * : | 3 
faction, Rugeley . 

whereupon | | | | | | 

Plaintiff demurred, and the Plea being certified on the Back of the Peßea, tle Plaintif gave Defendant a 
Rule to join in Lenurrer, but Defendant retufirg, the Plaintiff entred judgment, and took the Defendant 
in Execution. The Court held, 1ſt. That Defendant refuſing to join, the Plaintiff might lawfully en- 
ter up his Judgment. 2dly, That he that offers a Plea Pu's Darrein Continuance at the Niſi Prius, 
ought to prove it there; for wnleſs be makes it appear io the Judge that it is a true Plea, it is in bis Dy 
cretion <ubether he <Lill allow it or net, but may proceed to try the Cau'e. zdiy, That if the Plea be 
found againſt the Pleader it is peremptory. Athly, That rhe Plaintiff * cannot reply to it before the Judge of 


Niſi Prius. 5thly, That the Plea could not be amended here, but f might, durlug the Aſſiſes, be amend- 


ed before the Judge of Niſi Prius. | | | 
* Yelv. 18 1. Mich. 8 Jac. B. K. in Caſe of Moore v. Hawkins, 8 P. held by all the Juſtices of 
Cro. J. 261. pl. 24. 8. C. & S. P. PE i 
I But after their Commiſſion determined the Juſiices of Aſſiſe have no Power to amend the Plea, Yelv. 
181. in 8. C. Cro. J. 261. pl. 24. 8. C. & 8. ©. „ e 


26. In Treſpaſs againſt four Defendants, who appeared, and after ſe- 
veral Continuances three of them pleaded the Death ef the fourth after tte 
laſt Continuance, & petunt Fudicium de brevi & quod breve illud caſſetur. 
The Plaintiff demurred. The Plea was adjudged ill in the Conelduon, 
which ought to be Ferit Judicium, ſi Curia ulcerius procedere vult, be- 


cauſe in Fact the Writ was abated before by the Death of the Party; 
whereupon a Reſpondeas Ouſter was awarded. 3 Lev. 120. Trin. 35 


, Car. 2. C B. Hallowes v. Lucy. 


27. In Debt upon a Bond the Statute of .Uſury was pleaded, and a 
Demurrer was to the Plea, and the Paper Book made up and delivered, 


and the Demurrer joined, with a Blank Jejt for the Day of the Curia ad- 


©i/are vult. The Defendant pleaded, that the Plaintiff died after the 
laſt Continuance, and thereupon the Plaintiff's Attorney failed up the Blank, 


and made it Diem Sabbati Prox poſt quinden' Paſchæ, to which Day the 


Judgment ought to refer, and it the Plarniff was then living, it would be 
good; and the Attorney for the Plaintiff was examined upon Oath, 


whether he was then living or not? who {wore that he ſaw him after 


the ſaid Saturday; whereupon the Plea was rejected. L. P. R. 328. 
Cites 8 W. 3. B. R. Moor v. Row, 5 on 
28. In Debt on a Bond Defendant pleads in Bar as to Part, that after 
the laſt Continuance he had paid ſo much, which the Plaintiff accepted ; to 
which the Plaintiff demurs, and it being a Declaration of Michaelmas 
Term, it was adjudged the whole was diſcontinued ; tor the Plaintift's 
way had been to demur to the Plea, fo tar as it was pleaded, as he had 


Caule 


— — — —_}___. 
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Cauſe to do, it being atter laſt Continuance, and Acquittauce pleaded or 
produced, and take 92 by Nu dicit as to the reſt ; Per Cur, 12 
Mod. 626. Hill. 13 W. 3. Crow v. Maſon. F | 
29. Debt upon a Boad againſt two, the Declaration is, Memorandum 
| quod alias ſeilicer de Termino ſcilicet Mich. An Imparlance is to Die Mer- 
cur Prox* poſt OfFab” Hillar?, The 9th December the Plaintiff releaſed one 
of the Defendants, Ac the Day ot Pleading one of the Detendaars 
pleads this Releaſe with aa Attio non. The Flaintiff demurs, and held 
to be the uſual Form of Pleading with an Actio non, though ſome of 
the Pleadings be with an Ulterius non vault proſequi, this is before Iſſue is 
joined; for when the Party has two Matters to plead, he may take one, 
and then he waves the other; but alter he has pleaded a Plea, and Iſſue 
; is joined upon it, then he is proper to plead an Ulterius non vult pro- 
ſequi; and therefore in all Pleas Puis Darrein Continuance a Time muſt 
be mentioned, that it may appear that the Party had not an Opportu- 
5 nity to plead this Matter before. When a Man hath a Matter that will 
bar the Plaintiff of his Action, he may plead this at the firſt Day; So if 
the Matter will abate the PlaintitPsW ric. Parker Ch. J. ſaid as to“ ſenner's g. (L)pt _ 
Opinion, in 26 H. 8. 3. mentioned in Lutw. 1178. where a Præcipe is 1% in the 3 
F brought, and the Detendant enters, the Tenant may plead that he en- Notes there. 
| tered pending the Wrir, (id eſt) that he may plead this generally, with- 
our taking any Notice ot Time, but When Hiue is joined in a Cauſe, 
the Court hath nothing to do but to try the Iſſue, and in the Cale 


x here, it is not material when the Releaſe was, becauſe it is the fame 

. Thing as if it had been beiore the Action commenced. As to-Litrle- | 

5 ton's Opinion in Ed. 4. that was after Iſſue joined, the Law doth allow . 
bur one Plea, and thereſore when you have pleaded one, you cannot "ny 
| 


f come in and plead another, but every Plea ought to be pleaded in the 
3 firſt Inttance, and you can have but one Plea Puis Darrein Continuance | | ut 
to avoid delaying | Plaintiſf, and + 3 Keb. 397. was denied, and when # See (L)pl. 1 
f MW z2Pleca Puis Darrein Continuance is pleaded, he muſt ſhe w why he did 16. | - 
not plead it belore, and ſhew the I ime particularly, as Velv. 141. for 
when a Man had pleaded before he had put himſelf upon that Defence; but 
if a Matter happen Puis Darrein Continuance he muſt plead it, and the 
- conſtant Practice is to plead it ut ſupra, with an Actio non; for where a 
x Man hath a Bar to an Action, why ſhould he not plead it as ſuch ? 
Paſch. 9 Ann. B. R. Price v. Kendrick. : 


(L) Pleas aſter the laſt Continuance. Where the 
| Matter pleaded muſt be expreſsly mentioned to have 
been done or happened after the laſt Continuance. 
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1. IF a Man pleads the Death of the Defendant, pending the Writ, he gr. Brief, 
ſhall nor plead it after the laſt Continuance, becauſe the Writ is pl. 379. 
thereby abated in Fact; but contra of a Plea which proves the Writ (383.) S. C. 
avateable only; as taking of Baron and the like. Br. Continuance &c. 
pl. 50. cites 18 E. 3. 19. „ 5 
2. In Treſpaſs after Iſſue, the Defendant was received to plead that the 
- Plaintiff was outlawed of Felony, without ſaying aſter the laſt Continu- 
ance, Thel. Dig. 204. lib. 14. cap. 3. S. 1. cites Mich, 20 E. 3. Ut- 
lawry 10. and 32 H. 6. 2). „ oo „ 
3. A Feme reſceived ſhall not plead in Abatement of the Writ a Thing 
happening after the Reſceipr, Without ſaying after the laſt Continuance, _ 
Thel. Dig. 204. lib. 14. cap. 3. S. 8 Trin. 49 E. 3. 21. 


„ After 


| 
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* Br. Con- 4. Alter Iſſue the Tenant ſhall not plead that the Demandant has en. 


tinuarce EC. gered &c. without ſaying atter the laſt Continuance, and it is nor ſuffi. 


pl. 3. cites 


80 cient to ſay that he entered after the Pleading. Thel. Dig. 204. lib. 
i 14. cap. 3. S. 3. cites Hill. 50 E. 3.4. and 21 H. 6. 54. Bur ſays, that at. 
ter Continuance taken ſuch Plea was admitted. Trin. * 2 H. 6, 13, by 
ſaying that he entered pendente brevi. | | 
5. Entry, pending the Writ, or Acquittance of Debt, pending the 
Writ, is no Plea, unleſs it be ſaid that it was after the laſt Continuance. 
Br Continuance, pl. 16. cites 50 E. 3. 4. 
6. It is ſaid, that the Tenant ſhall not plead the Death of one of the 
Demandants who is ſevered in Formedon, without ſaying after the laſt 
Continuance. Thel. Dig. 204. lib. 14. cap. 3. S. 4. cites Mich, 19 R. 2. 
Br. 925. Quære. TEE ces FO, 
7. In Pracipe quod reddat the Tenant cannot plead that the Demandant 


is outlawed in a Perſonal Action, without ſaying that it was alter the laſt 


Continuance. Thel. Dig. 204. Iib. 14. cap 3. S. 5. cites Mich. 14 H. 
8. A Man ſhall not plead Excommunication unleſs after the laſt Con- 
tinuance. Thel. Dig. 204. lib. 14. cap. 3. S. 6. cites Paſch. 20 H. 6. 
27. and 36 H. 6. 19. | | | 
9. Feme reſceived may ſay that the Demandant has entered pending the 
Writ, without ſaying after the laſt Continuance. But he who is Party 
to the Writ cannot, atter any Continuance, plead the Death of one of the 


Demandants, or of the 'Tenants, or Entry of the Demandant, or that 


the Demandant hes taken Baron, without ſaying after the laſt Continu- 

ance, Thel. Dig. 205. lib. 14. cap. 3. S. J. cites Trin. 21 H. 6. 54. and 

| 32 H. 6 12. | „„ os | 
Br. Reſecit. 10. Precipe quod reddat againſt Baron and Feme, who make Default 
pl. 62. EIS at the Nife Prius, and the Feme prayed to be recerved at the Day of the 


S. C. — 


Ficch Ref. Petit Cape returned, and ſaid that the Demandaut had entred into the 


ceipt pl. 60, Land in Demand pending the Writ, and did not ſay after the laſt Continu- 


cites 8. C. ance {and well} ; contrary if jhe and her Baron had pleaded this Plea with- 
out Reſceipt; Nor no other who remains Party to the Writ, without 
Reſceipt thall plead ir, but ſhall ſay after the laſt Continuance ; but 

Zeuant by Reſceipt may. The Reaſon is, tor that he is Texant De Now, 

and a new Tenant, and the Demandant ſhall count De Novo, and all an- 


Cient Pleas and Matters are waived except the Original, and therefore 


he ſhall plead it at large, and is not bound by any Continuances belore, 
Br. Continuance &c. pl. 29. cites 21 H. 6. 48. 1 | 

11. A Man ſhall nor ſay that the Plaintiff is made a Biſhip pending 
the Writ, or that the Fenic took Baron pending th: Writ after a Contint- 
ance, unleſs he pleads it after the laſt Continuance ; Per Opinionem Curiz, 
Quod Nota; But contra of Death or to ſay that the Feme was Covert the 
Day of the Writ purchaſed, Note the Diverſity; For this diſproves the 


Writ in Fact, whereas the other does not diſprove it but only in Law. 


Br. Continuance &c. pl. 57. cites 32 H. 6. 10. 


12. A Man ought to plead that the Biſhop is tranſiated to another 


| Bithoprick after the laſt Continuance, if it be nor pleaded at the firſt Ap- 
pearance. But in Writ by a Feme the Defendant ſhall ſay that ſhe was 


_ Covert of Baron the Day of the Writ purchaſed. Thel. Dig. 205. Lib. 14. 


cap. 3 S. 8. cites 32 H. 6. 12. | „„ ; 
Gilb. Hiſt. 13. In Dower the Tenant pleaded that he himſelf diſſeiſed A. who re- 
2 IS entered the 10th Day of October &c. Neale ſaid that the Tenant ſhould 
aud favs that ay that he entered aſter the laſt Continuance ; But Littleton ſaid that 


a Relesſe a Man ſhall not plead after the laſt Continuance unleſs where a Flea was 


as he con- gleaded before, whereas here is nothing bur an Imparlance ; But Brooke 
ceives may 


be pleaded, 


chough tinuance; bur he that comes at the firſt Day and pleads Entry pending 


lays, tamen Ongre inde, tor it ſeems the Imparlance is a pertect Con- 


* 
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che Writ, this cannot be pleaded after che laſt Continuance. Br. Con- 2 has 
— inuance &c. pl. 31. cites 15 E. 4. 4. een an 
) bir EDN hh +. Imparlance 


between; becauſe there is no Continuance of a former Plea pleaded, and by the Libertas loquendi 


n the Defendant has Time given him to plead what makes molt for his Advantage.—— —-But if the 


Writ be only abateable as it the Plaintiff be mace a Knight, or the Plaintiff being Feme Sole takes a 
Husband, it mult be picaded after the laſt Continuance ; for otherwiſe he depends on his firſt Plea, 
and waves the Benefit of his new Matter; but it cannot be pleaded between the Day at Niſi Prius 


and the Day in Bank, becaule there has bees "Trial in the ſame Cauſe before. Gilb: Hiſt. of C. B. 
. $4, ——— hüt if the Letlor of the Piaiutiff dies this can't be Puis Darrein Continuance, becauſe 
the Right is ſuppoſed in the Leilee, Ibid. | | | 
[1 
Is 


14. In Treſpaſs the Defendant pleaded Not Guilty, and fo to Iſſue, Traverſe 
5 and Day given till another Term, and Meſue between theſe, the Plaintiff ver Se pl 
releaſed to the Defendant &c. and at the Day other Continuance was“ Of 


4 raken, at which Day the Defendant ſaid that the Plaintiff by the Deed 
t bearing Date before the laſt Continuance, and primo deliberat* to him after 
. the laſt Continuance releaſed to him &c. and the Plaintiff ſaid that tbe 
Delivery was when it bore Date, Ablque hoc that it was deliver d after the 
Y laſt Continuance ; And per tot Cur. the Plaintiff thall be barred by 
. Confeſſion of the Relcaſe aſter the Action brought, and after the Treſ- 
paſs done; But per Cur. the Plaintiſf might have ſaid that he did not de- 
, liver the Deed after the laſt Continuance without ſaying more. Br. Nega- 
4 tiva, pl. 43. Clies 16 E 4. 5. 3 N _ = 
5 15. In Debt the Deſendant cannot ſay that the Plaintiff has received 
0 Parcel ot the Debt pending the Writ, without ſaying aſter the laſt Con- 
nuance, Thel. Dig. 205 Lib. 14. cap. 3. S. 11. cites Trin. 5 H. 7. 
fol. ultimo. „ . | 5 | | 
7 16. In Action on the Caſe by 2 Adminiſtrators for Money lent, the S. C. cited 
F Detendant pleaded the Releaſe of one generally after Imparlance by Attio Arg. 2 
p aon, and did not plead ir after the lait Continuance as he might; it being EA 1177: 
3 f | gs a — Se(K) 
s made fince the Action brought, and therefore the Plaintiff demurred ; pl. 2. 
a The Court held that the Plea thould have been after the laſt Continu= 
g ance, and the not pleading ſo loſes all the Benefit of the Releaſe, and 
K 1 tor the Plaintiff. 3 Keb. 397. pl. 99. Mich. 26 Car. 2. B. 
, . Alderſon and Dowly v. Miller. J 
5 17. In Replevin againſt 4, the Detendants confeſs the Taking, but plead The Re- 
= in Bar that the Plaintiff 6 Feb. 1 Will. had releaſed 2 of them, without Porter, Ibid. 
, ſaying before the Writ brought or pending the Writ, or after the laſt Conti- 2 _— 
* auance ; the Plaintiff replied, that he had declared againſt them in Mich. it may be 
Terin, 1 Will. Modo & Forma predict” and that they imparled till Hill. collected 
5 Term following, and ſo ſet forth Continuances till Paſch. and Trin. Terms, by the bet- 
” and demanded Fudgment if the Defendants fhall be admitted to plead this « po aus i 
Releaſe aſter an Imparlance ; and upon Demurrer it was inſiſted for the Books there 
Flaintiſt, that by the Imparlance the Defendants had affirmed the Ac- cited [from 
* tion; and that if they would have any Benefit of the Releaſe they ou Tr . 
8 ſhould have pleaded, that ic was made after the laſt Continuance which * ** 5 
5 they could not do becauſe it was made before; all which was admitted Kc. . 
8 to be true, if it had been after Iſſue joined, tor there is no occaſion of pending the 
x Continuances before. The Court, viz. Powell and Rookby on this * _ | 
firt Argument were of Opinion that the Plea was good, and gave % You 
+ * „ J bY OOO... 
Judgment tor the Plaintift, Niſi &c. But the Caſe was argued again might le 
S the jame Term, and in Mich, Term, and ordered to be argucd again, Peaded in 
J bur no Judgment is on the Roll, 2 Lutw. 1174. Trin. 2 W. and M. A eh the 
0 in B. R. Rainbow v. Worrall. | 825 eohich proves 
5 Writ is abated and not abateable only therely, it may be pleaded notwithſtanding a HS... : 1 the 
e bine happened, and need not be pleaced that it <vas after the laſt Continuance &c. Hut then ir ſeems by - 
. the Opinion of * Jennor Prothonatory of C. B. that in ſuch Caſes the Pleading ought to be that ſuch _ 
g a Thing happened pending the VWrit; for in the 26th. H. 8. 3. he ſays that in Præcipe quod reddat 


if the Demandant enters before they are at Iſſue, and the Tenant pleads this entry in abatement, he 
ought to ſay that the Demandant entred pending the Writ ; but if they are at Iſſue and then the 
| 8 | Demand. 
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Contract and Agreement. 


50 %% 
Demandant enters, the Tenant ſhall ſay that he entered after the laſt Continuance and not pendi 
the Writ; But ſays that the Reporter makes a Quære of it, and ſays that the 21 H. 6. is otherwiſe, 
but Serjeant Lut wich ſays that upon ſearch throughout the Year of 21 H. 6. no ſuch Thing is to be 
found there but rather the Contrary; for in 21 H. 6. 48, 49. & 50. the Feme Tenant by Reſceipt 
pleaded the Entry of the Demandant pending the Writ and rothing more, and the Plea upon Debate 
was allowed to be good; and ſays that Brook in his Abridgment of the ſame Book Pit. Brief, pl. 2. 
approves the Diverſity there taken by Jennor, with a Nota Diverſitatem. But ſays that in the Prin- 
cipal Caſe here of Rainbow v. Worrall, it is not ſaid that the Releaſe was made either before the 
W rit purehaced or pending the Writ or after the laſt Continuance. 
* See (K) pl. 29. | 


* 3 
5 


Mod. 11. 18, Debt upon a Fudament was brought in Trinity Term, the Defendant 


Greenv. imparied to Michae/mas Term, and then pleaded in Bar, that the Plaintiff 


Moor. S- 


C. ordered die June prox'. poſt feſtum Sancti Martini was outlawed ; and upon De- 


to go over murrer to this Plea it was objected, that all Matters which happen al- 


to the next ter the Action brought, and which go in Diſcharge thereof, ought to 


Term, be- be pleaded Puis Darrein Continuance 3 but adjudged, this is like a 


cauſe it be- 


ing a juſt Judgment confeſſed by an Executor after an Action brought which is 


Action, the never pleaded, Puis Darrein Continuance, and in theſe Caſes the Time 


Plaintiff of the Outlawry and Fudgment appear in theniſelves. 1 Salk. 178. pl. 3. 
may inthe Mich. 6 W. and M. in B. R. Moor v. Green. 


mean Time : 
reverſe the Outlawry, and then may plead after the laſt Continuance. 


For more of Continuance and Diſcontinuance, in General, See Ad- 
jornment, Amendment, Appeal (N) Dekault. Error, Eſſom, 


Protection, and other Proper Titles. 8 


Contract and Agreement. 


(A) What is, and the Effect thereof. 
1. X Contract is an Agreement entered into by ſeveral Perſons, in- 
/ \ ducirg an Obligation by it's own Nature, and the Obligations 


ariling trom Contracts are divided and diftinguiſhed according as they 
are pertected, either by the fole Conſent of the Contracters, or by the 


Intervention or Tradition of Things, or laſtly by Word or Writing, 


and are either ex Re, from a Thing done; ex Verbis, from Words; ex 
Literis, from Writing; ex Conſenſ | 

tions cannot be bound up under general and regular Names of Con- 
tracts, the Law allows ſome Obligations to paſs under the Name of 


Dnaji Contractus, becauſe they have ſome reſemblance and are of the 


Nature of Contracts, as 
2. It A. ſells a Horſe to B. for 101. and has no Horſe, yet A. ſhall 
have an Action of Debt for it; but if A. has a Horſe, B. may take it, 
and ſo it may be a perfect Contract, and yer there 15 not quid pro quo. 
Br. Contracts. pl. 17. cites 39, H. 6. 8. 9 
Br. Joinder. 3. Leaſe for Tears rendring Rent is a Contract. Br. Contract. pl. 43. 


pl. 90. Cites 


it as admitted. 7 H. 7. 4. N 


1 4. An Agreement concerning Perſonal Things is a mutual Aſſent of rhe 
Arg. S. P. Parties, and ought to be perfect, full and complear ; for when it concerns 
Perſonal Things *ris the mutual Conſent ot the Parties, and ought 1 


u, from Conſent. But as all Obliga- 


Cr ©. PTY 


a 
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. ä 


be executed with a Recompence, or elie to be ſo certain as to give an Action 
or other Remedy tor a Recompence, otherwile it is a naked Communi- 
cation without Effect. Pl. C. 5. a. Hill. 4 E. 6. in Caſe of Reniger v. 
Fogaſſa. Ow 
5. Recital of * Whereas he was poſſeſſed of certain Land, he aſſigned * 8 P. De- 
the ſame &c. amounts to an Agreement, Le. 122, pl. 164. Trin. 30 creed. 2. 


E 17 B R Se ern v * : a K. Mod. 86. 

; : ; : | | 5 &c. Paſch. 
| | — 8. Ca - 

Canc. Hollis V. Carr. 2 . 4 


So Exception in a Leaſe amounts to an Agreement. Le. 117 pl. 158 
Trin. 30 Eliz. B. R. Arg. in Caſe of Cage v. Paxlin. 1 


6. If one have Wares purpoſing to ſell them, and another deſiring to 
buy them, {aith unto hiin do not fell them away but tarry till ſuch a Day 
and I will pay you then fur them, this is a good Promiſe and Conſidera- 
tion, for by this he 1s hindred in the Incerim from the Sale of them. 
Per Doderidge J. 3 Bult. 7b. Trin. 13 Jac. B. R. in Caſe of Copper 
v. Diekenſon. | 
J. It 1 ſay the Price of a Cow is 41. and you ſay you will give me 4 l. 
and do nor pay me preſently, you may not have her atterwards except I 
will; tor it is no Contract; Bur if you go preſently to telling your Mo- 
rey, if I fell her to another you ſhall have your Action of the Caſe againſt 
me. Noy's Max. 87. 
| 8. A forced Agreement of the Party is accounted to be no Agreement, 
and therefere the Court will not compel him that did thus agree to per- 
form his Agreement; (22 Car. 1. B. R.) tor the Law abhors all Force 
and Violencc: L. P. R. 48. . 5 
9. Agreement of Parties cannot prevent a Court of Equity of its Furiſ- 
diction; As in Caſe of a Mortgage it cannot be agreed that this Court 
ſhall not give Relief. Arg. Chan. Caſes 141. Mich. 21 Car. 2. in the 
Caſe of Fry v. Porter. CE rp ny | 
10. Delivery in Con/aderation of being paid the Value, is a Sale. 1 Salk 
25. pl. 11. Trin. 2 Annæ B. R. in the Caſe of Herbert v. Borſtow. 
11. If two Men ſubmit to the Award of a third Perſon they two do 
alſo thereby promiſe expreſsly to abide by their Determination, for agree- 
ing to refer is a Promiſe in itſelf. 6 Mod. 35. per Holt Ch. J. Mich. 2 
Annæ B. R. in Caſe of Squire v. Grevell. 


nw 


(B) Good or not in Reſpe& of the Contractor. Seti. Deaf, ld. 
18 80 5 | | e ö Dumb, and 15 
5 1. f L 9 Contract of an Ixfant is void, Br. Contract, pl. 34. cites 39 See Tit. En- | 5 
3 8 55 | 1 | | e fant. | | 
0 2. o the Contract of a Feme Covert is void. Br. Contract, pl. 34. But in what 1 5 1 
4 J LO. "FEM Caſes the | 1 
- x 3 | | | | | 8 usban ö ith 
of wall be liable. See Tit. Baron and Feme (E. a) (E. a. 4) — And ſee Tit. Feme ſole Merchant. 7 

5. Agreement made with an Infant is not binding, becauſe Ex parte 108 
all and Remedies not mutual. MS. Tab, Jan, 19. 1710. Conway v. Shrimp- i 
„ ton. 5 . „ 85 „ | 
10, | | 
3. 
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(C) Good or not, in reſpect of the Contract, and the 


Manner of it. 


I. } JArol or Promiſe to pay 10 l. without ©uid pro quo, does not make a 

P Contract; for it is only Nudum Pactum unde non oritur Actio. 
Br. Contract, pl. 34 cites 9 H. 5. 14. 55 
2. Note, that a Contract may commence by Condition. Br. Contract, 
pl. 1. cites 33 H. 6. 43. . . „ ; 
3. As it there is a Bargain between two, that if one ſhall deliver tuen. 
ty Cloths to another, that then he ſhall pay to him 20 l. Ibid. 5 

4. In Treſpaſs the Defendant ſaid, that a Bargain was had between 
them at D. that the Defendant ſhould go to d. aud ſee the Corn of the Plain- 
tiff, and if he liked it upon the View, and would give to the Plaintiff 40 
Vence for every Acre, that he ſhould have it, by Which he went and viewd 
the Land, and was pleaſed with ir, and took it, which is the fame 
Treſpaſs; and per Littleton, Choke, and Brian Juſtices, it is no Plea, 
becauſe he did not ſhew that he had paid; But contra if a Day of Payment 
had been agreed ; For if a Man cheapens Wares at a Price certain, and 
the Vendor agrees to the Price, this is no Bargain, nor thall he take 
the Wares if he does nor firſt pay, or has a Day of Payment given; 
and as to the Notice to be given to the Vendor here, Brooke tays it 
ſecms to him, that when he took the Corn it is Notice in irfelt that 
he was pleaſed with the Corn, Br. Contract, pl. 25. cites 17 E. 4. 1. 

5. It a Man ſe/ls StulF tor 40 J. and delivers the Stuſt, and no Money is 
paid, nor Day appointed, yet it is a good Contract, and the other jhall 
have Action of Debt, and Warranty of the Stuff is good. Br, Contract, 
pl. 36. cites 9 H. J. 21. = 55 | | 

6. Ita Man buys a Horſe of F. N. for his Ox, there each may taks 
the Thing, viz. the one the Ox, and the other the Horſe ; Per Vaxeley. 
Br. Contract, pl. 18. cites 21 H. J. 6. 5 „„, 
J. It was agreed, that a Bargain for 10. to be paid ſuch a Day is 
good. Br. Contract, pl. 15. cites 14 H. 8. 19. . 3 
8. And that a Man may ſell his Stuff for 10 l. apon Condition that he 
ſhall re-have it when be comes to Pauls, and by che Performance &c. the 
Bargain ſhall be void. Ibid; ne ent. ON EE: 

9. Aud per Brudnel Ch. J. if a Man ſells his Horſe for 10}, and ac- 

cepts 1 d. in Karneſt, it is a good Contract, and the Vendee ſhall hare 
the Horſe, and the other ſhall have an Action tor his Money, Ibid. 
10. A. ſells a Horſe to B. o Condition to pay 40s. for him at Chriſi= 
mas, and delivers him to B. Afterwards, beto:e Chriſtmas, A. re-/e/is 
to C. At Chriſtmas B. pays not the 40 8. ſo that A. re- ſciſes rhe Horſe. 
C. never ſhall have him; For at the Time of the ſecond Coutradt A. had 
no Intereſt nor Property, nor Poſſeſſion of him, nor any Thing but 
Condition, which cannot enable A. to contract for the Property and the 
Poſſeſſion, and fo the ſecond Contract is merely void; Arg, Pl. C. 432. 
b. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. 

11. In Contracts every Thing requiſite ought to concur, as the Contideras 
tion of the one Side, and the Promiſe or Sale ot the other Side; Per Pe- 
riam J. Godb. 31. in pl. 40. 27 Eliz. C. 8. 

12. The Defendant. ſold a Commiſſioner's Place in the King's Troops fer 
400 J. to the Plaintiff, who after he had enjoyed the Place 3 ears was 
turned out, and another pur in his Room, and, as the Bill ſuppoſed, by 
the Detendant's Means or Procurement, without any Fault ot the 
Plaintiſi, which was not proved. 1; was in/i/ted cn by the e 
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Counſel, that this is not a Cauſe proper for the Court to relieve; a Contract 
of this Nature being a Bargain for a Place or Office of publick Truſt 
and Concern, viz. to take Muſters, and though being concerned in mi- 
litary Affairs is out of the Statute, yet the King may be abuſed, and 
falſe Muſters allowed. Lord Chancellor ſaid, he wiſhed a Law wete, 
that ſuch Bargains might not be, they occaiioning Deceir to the Kin 
&c. bar ſeeing the King hath not diſallowed them, the Plaintiff ſhall 
not loſe his Money, and therefore what the Defendant hath received he 
ſhall repay. 2 Chan, Caſes 82, $3. Hill, 33 & 34 Car. 2. Conyers v. Ha- 
mond. 

13. A Sum vaſtly excecding the Allowance per Stat. 21 Fac. I. cap. 1. 

12 Car. 2. cap. 13. of 5 s. per Cent. Brocage was promiſed ty a third Per- 

ſon, who was really to pay it, and neither the Borrower was to pay, or 
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the Lender to receive the Money, and this was held not within the 
Statutes aforeſaid. Carth. 251, Mich. 4\V, & M. in B. R. Bartlett v. 
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Vinor. | 5 | 
14. If a Scrivener contracts for more than 5s, for procuring the Loan 
of 1001 ſuch Coutract is void; Per Holt Ch. J. Carth. 2 52. Mich, 4 W. 
M. in B. R. in Caſe of Bartlett v. Vinor. 
15. Every Contract made for or concerning any Thing prohibited, and 
made unlawiul by any Statute is void, though the Statute itſelf does not 
mention that it ſhall be void, but only iniditts a Penalty on the Offender ; 
becauſe a Penalty implies a Prohibition, though there are no prohibito- 
ry Words in the Statute 3 as in the Caſe of 2207p, and of Contract for 
more than 5 s. for Loan q 100 J. Per Holt Ch. J. Carth, 252. Mich. 
4 W. & M. in B. R. in Cafe of Bartlett v. Vigor. 5 
16. It was moved in Arreſt of Judgment in an Action brought upon this 
Promiſe, viz. J you will procure 15900 /. to be paid into the Exchequer upon 
the Aid of 12 d. in the Pound, in any Name, or in the Name of ſuch Per- 
ſon as I jhall direct, I will give you 6001. and inſiſted that this was Bro- 
kage, and a Promiſe againſt Law; but the Court declared, that no- 
thing appears in the Declaration againſt Law ; for the Borrower does 
not pay Brokage, nor the Lender receive it, but the Conſiderat ion is 
wholly between Perſons not intereſted in the Money. Skin. 322. Mich. 
2 W. & M. in B. R. Bartlett v. Vinor. | | 
17. The Law knows of no Coutract but what are good or bad at the 
Time of the Contract made, and not to be one or other according to a 
ſubſequent Contingency ; Per Cur. 10 Mod. 67. Mich. 10 Ann. B. R. in 
Caſe of Earle v. Peale. _ ER 1 
18. D. ordered C. a Broker to ſell ooo l. S. S. Stock upon the 18th of Upon a Re- 
March, 1719-20. Upon the 19th (being Saturday) in the Morning C. gearing We 
toll D. that he had ſold the ſaid 5ooo I. Stock 79 7. at 2001. per Cent. King, the 
D. went to T. and asked him if he had bought the ſaid 5000 l. Stock Court was 
of C. who told him he had not bought the Stock, and thereupon D. went of Opinion, 
to C. and informed him what T. faid, and then C. faid it was a Miſ- fangen“ 
take, and he had fold 1000 l. Part thereof to A. and the 4000 l. Reſi- Tranſactio 
due to B. to be transferred the Wedneſday following, and thewed D. his and that on- 
Book, wherein he had made an Entry thereof. The Stock riſing very the Sale, if 
much every Day from the ſaid 18th March, and C. having prevaricated ele there 
with D. and given him a wrong Name of the Pure haſor of the Stock, e- ſhould have 
gan to ſuſpett that C. had not ſold the Stock upon the ſaid 18th of March, taken Earn- 
but meant to take the Advantage of the Riſe to his own Benefit, and refuſed eit; for it 
to transfer the Stock upon the Wedneſday as required by C. and there- perks _ 
upon C. preſſed him extremely to transfer the Stock, affirming, if it here, that 
were not done his Credit would be blown up in Exchange-Alley, and ſuch a Bar- 
he ſhould be ruin'd, and begg'd to have the Matter reterr'd, and to have gain is with- 
a Meeting together, and bring each of them a Friend in order to ſettle ap If 
the Matters between them; and at that Meeting it was agreed, that D Praude, and 
E | [ould being with- 
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Hut Earneſt, 


f ſhould transfer the So. Sinck to ſuch Perſons as C. frould appoint, ney 
Is on Nu: Payment of 100901, being at the Rate of 200 l. per Cent. Cut then C 
dum Pactum; . 


that the De. bund depoſit 4999 1. in Exchequer Orders, in the Hands of F. S. and 
cre: ſhould . R. as a Pledge and Sccurity for D. in Caſe the Arbitrators then choſen 
have been to ſhould make an Award for D. that C. did not ſell the Sc upon the ſaid 1%h 
n 12 of March, to anſwer the Riſe of Stock to D. between that Day and the Day 
0. ine Pro- 08 Which the Stock was deliverei, being the Friday foilowing, and upon this 
duce of it; Agreement D. did transfer The Stoc“ or T0000 J. and C. made the De. 
but as the it. 


er de tnen C. Prolig ht a Bill to have back his Depojit, and D. brought à Croſs. 
CICCS Un ; 3 ; N 

5 the De. Bill to have the Depoſit delivered over to him, upon a Suggeflioa that C. bag 
cree, and it kept the Stock for himſelf, and at ſold it at 209 l. per Ceat. as pretended. 
is re heard It appeared upon the Pleading and Prools in tae Cauie, that C. did no 
130 * {ill the 15001. Stock to A. nor the 4000 J. Stock to B. though entered in 
Defendant, his Books, but the whole 5000 1. Stock, or the greateſt Part thereof, 
the Court he did retain to himſelt 


cin do no Per Macclesfield C. a Broker, or a Perſon acting as a Broker, (as C. 
more than 


aim ne Was, and not fo within the Statute Which prohibics Brokers trom buying 
Decree. Se. Stock for themſelves) cannct retain the Stock to himſelf, which his Princi- 
lect Caſes in pal has ordered him to ſell, tor that is to make the ſame Perſon both 
Chancery in Buyer and Seller. The Broker is intitled by his Principal to ſell the 


ok 2 Stock to the beſt Advantage, and if the Broker thould be allowed to be 
2. 


8. C. Buyer, in ſuch a Caſe, can it be ſuppoſed that he will have as great a 
Regard to the Intereſt of his Principal, as to his own particular Iutereſt 

Sa and Gain? This would be a great Inlet to Fraud, and a ſtrong 'Tempca- 

| tion to a Breach of Truſt, and ought not to be allowed; and alchough in 


the prelent Caſe D. did agree ro the pretended Sale of rhe 50001. Stock, 
at 200 J. per Cent. upon the Intormation ol C. that the Stock was fold 
ar that Price, yet that ſubſequent Conſent, founded upon a Miſrepreſenta- 
tion, ſhall not bind in Favour of the Broten who had deceived him, and 
when in reality there was no Sale at all, but the Broker kept the Stock 
tor himſelf, upon a Proſpect of the Riſe of Stock, and though the Bro- 
ker might be bound to take the Stock at the Price he informed the 
Principal the Stock was ſold ar, yer it does not follow that the Princi- 
pal thall be bound by his Conſent which was founded upon a Fraud and 
Deceit in the Broker. A Broker cannot retain the Stock which his Prin— 
cipal orders him to fell, unleſs he expreſsly acquaints his Principal 
therewith, and he gives his Conſent thereto ; for then it is not a Sale 
trom the Broker to himſelf, but he buys it of his Principal himſelt, 
which he may as well do as of any other Man. Decreed the Depoſit 
to be delivered to D. with Coſts. MS. Rep. Mich. 11 Geo. Crull v. 
Dodſon, & e contra. | CE, 


N. B. 'This Decree was re-heard, July 8. 172 55 betore King C. poſt 


Term. Trin. 11 Geo. and the Decree affirmed. 


— — 


(D) Agreement neceſſary to the veſting of Things. 
9 In what Caſes. T7 
I. 3 N HERE an Efate is given to one by a lawful AF, it ſhall be 


adjudged in the Party before Agreement until it be diſagreed 
to. Arg. 2 Leon. pl. 97. Trin. 28 Eliz, B. R. 


Alter this one of the Arbitrators died before ag Award made, and 
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2. Aſſiumplit, and declares that the Detendant Die Maii, Anno Dom. Lit. Rep. 
1625, in Conftiterniion that the Plaintiff would permit the Defendant to re- 61. S. C in 
enter into a Meſſuage and Croft in which the Detendant had dwelt be- 1 Ver; 
tore, promiſed to pay to him 30s. yearly during the Time that he enjoyed © 
it, and that he permiſit ipſum reintrare, and he enjoyed it a Year and 
half, which ended at Mich. 1626, and becauſe he would not pay 45s. 
he &. Upon Non Afſumplir it was found for the Plaintiff It was 
moved in Arreſt of Judgment, that the Aflumpſit being to pay 30 8. An- 
nuatim, beſore the Vear be determined nothing is due, and the Plain- 
tiff cannot divide the Rent, and cited 5 R. 2. Annuity 21. Debitum 
Judex non ſeperat. Then when it does not appear that the Action lies 
tor the 158. lor the half Year, and the Jury aſſeſſed Damages intirely, 
ir is void, as 10 Rep. 130. Osborne's Caſe; and it appears, that by 
his Conipuration of Time, it is not a Year and a halt from the Time 
ot the Aſſumpſit made. Richardſon ſaid, that it is not Secundum 
Ratam, for then he might divide the Rent, and no Day is limited for 
the Payment of it; for it a Leaſe be made for two Years, or at Will, 

aying annually at Michaelmas 308. and the Leaſe is determined after 

falt ot the Year, although it be by the Leſſee himſelf, he cannot pay 
any Rent; But Vel verton ſaid, that that is not a Rent, but a collateral 
Sum, and Debt does not lie for it; and in the Declaration it is ſaid, 
Quod permiſit ipſum reintrare, and does not ſay at what Time, which 
was naught by all, but Hutton,; and it ought to be alſo, that he did 
De Facto re-enter. And per Hutton, 1t it had been ſaid, fo long as you 
ſhall occupy the Land, you ſhall pay annually &c. that he may demand 
half of the Year, but the whole Court againſt him, and Judgment was 
ſtay' d. Hetl. 53. Mich. 3 Car. C. B. Wentworth v. Abraham. 

3. Upon an Afjgnment of a Fudgment, the Judgment immediately 
velts in the Aſſignee before his Acceptance of it; Arg. cites Butler v. Ba- 
ker. And. 348. Poph. 87. 3 Rep. 25. 10 Mod. 189, 190. Mich. 12 

Ann. B. R. in Caſe of Turner v. Goodwin, 7p . 

4. A. ſent Goods out of the Country to B. and B. apprehenſive that he 
ſhould ſoon be a Bankrupt, delivers a Quantity of Goods, moſtly the ſame, 
to C for the Uſe of A. but before A's Acceptance B. became Bankrupt. 
Reſolved, by the Judges of B. R. on a Reference to them by Parker 
Ch. J. before whom the Caſe was tried, that the Property of the Goods 
were ſo veſted in A. by the Delivery of the Goods to C. for the Uſe of 
A. that they were not ſubject to the Diſpoſal of the Commiſſioners of 
Bankruptcy. 10 Mod. 432. Mich. 5 Geo. 1. B. R. Atkins v. Berwick. 
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I. HERE there is a Bargain between E. and A. for 101. that E. So ii the 

| ſhall inſtruct A. in ſuch a Science, and the Money is not paid, ney - 

and A. des within three Weeks, E. ſhall not have an Action for the 10 l. ray 7 

For the Cauſe is ceaſed. Br. Contract, pl. 12. cites 21 E.3. 11. paid, Adtion | 
would not 


lie to inforce E. to repay the Money. Ibid. — Br. Dette, pl. $4. cites S. C. 


2. He who ſells Trees is not bound to ſuffer the other to take them if 
he does not pay the Money. Br. Contract, pl. 26. cites 18 E. 4. . 
3. I ſc! my Herſe to you for 20 l. you ſhall not have the Horſe if you 
do nat pay the Money preſently ; for, though I am content that you ſhall 
have him tor 201. yer it it is not paid preſently, but another comes and 
lives me 20 J. for him aud J accept 5 there the ſecond ſhall have it and 
— — — 8 — SNK 
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not the firſt who did not pay me; Per Carell Serjeant, which Fitzh. J 
and Brudnel Ch. J. agreed. Br. Contract, pl. 15. cites 14 H. 8. rg, 

4. But if a future Day of Payment be agreed, then it is a good Bargain 
and the Vendce has Potlethon immediately, and the Vendor 1hall hate 
Action at the Day; Per Fitzh. Ibid. 

5. But if you are in the Market and offer me a Piece of Cloth for 2035 
and I agree, and as I am telling the Meney another comes and gives you 20 f. 

for it, and you agree, yet I thall have the Cloth, tor there is no Delault 
in me; Per Brooke J. which Pollard J. agreed. Ibid. | 
6. But if I depart, and before my Return you fell the Cloth to another 
there J hall not have the Cloth, becauſe I did not pay preſently, nor 10 
Day of Payment was given between us; Per Brooke J. which bol. 
lard J. agreed ; But otherwiſe it ſeems, if Vendor had agreed to ſtay til 
the Vendee had fetched the Money from his Houſe. Ibid. _ | 
7. But if the Vendor and Vendee are agreed tor 20 8. and the Vendor deli. 
vers the Cloth to the Vendee, and he accepts it, there this a perlect Bar. 
gain, and ſo ſee a Diverſity between a perfect Bargain and a Communica. 
| tion; Per Brooke J. Br. Contract, pl. 15. cites 14 H. 8. 19. 

8. But Sale ot Stuff for fo much as F. N. ſhall arbitrate is a good Con- 
tract if he arbitrates what &c. and if he will not arbitrate any Sum 
then the Bargain is void; Per Pollard, to which Brudnel Ch. J. agreed, 

aud by him F F. N. was preſent and would not ſay, the Bargain is void, 
bur if he be alſent the Bargain is good till J. N. refuſes to ſay what ſhall 
be paid, and the Party ſhall have reaſonable Time to move J. N. what he 
ſhall ſay &c. having Regard to the Diſtance oft the Place where he 
dwells. Ibid. ti 5 | 
9. And a Man may ſell his Stuff for 10 1. upon Condition that he fol 
have it again when he comes to Paul's, and by the Pertormance &c. the 
Bargain thall be void; Per Pollard. Ibid, _ e 
10. And it a Man ſells his Horſe for 10 J. and accepts 1 d. in Earneſt, 
It is a good Contract, and the Vendee ſhall have the Horſe, and the 
other ſhall have an Action for his Money; Per Brudnel Ch. J. Ibid, 
11. In every Agreement made between Parties the Iatent is the chief 
Thing to be conſidered, and zf, by the Act of God, or by any other 
Means not ariſing from the Party himſelf, the Agreement cannot be perform- 
ed according to the Words, yet the Party ſhall perform it as near the Intent 
as may be. Pl. C. 290. b. Arg. Trin. ) Eliz. in Caſe of Chapman v. 
Dalton. N | 5 5 | | 
12. A Contract may be void in Part and good in Part. Arg. Pl. C. 
433. a. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. 
13. If a Man retains a Servant generally, without expreſſing any Time, 
the Law ſhall conſtrue it to be for a Near, becauſe ſuch Retainer is accord- 
ing to Law. Co. Litr. 42. b. VVV | 
14. In all Contracts he that ſpeaketh ob/curely or ambignonſly is ſaid to 
ſpeak at his own Peril, and ſuch Speeches are to be taten ſtrongly againſt 


8 Himſelf. Noy's Maxims, 91. „ 5 
And ſee Sid. 15. B. agreed to give A. 2 5. per Seame for all the Bark of the Wood which | 
7 A. ſhould cut, and 8, promiſed to have Articles ready ſuch a Day containing 
8 Scr the Agreement, and a Bond fur Performance; but no Sum was mentioned, 
it had been 220 70 whom, and therefore it was argued, that the Agreement was void; 
on Demur- But, per Cur. B. the Detendant ought to have given a Bond, and the 
5 ſpeci- Sum may be reduced to Certainty according to the Value of the Bark, 
had bent and ſhould not have pleaded Non aſſumpſit. See Keb. 976, pl. 15. Mich. | 
had been ill F P 170,P 5 | 
: 16. Car. 2. B. R. Paltry v. Plees. „ 
16. All Agreements mult be conſtrued ſecundam Subjectam Materiam, if 
the Matter will bear it, and in moſt Caſes are governed by the Intention of 
the Parties and not to work a Wrong ; and therefore if Tenant in Tail 
makes a Leaſe for Lite, it ſhall be taken for his own Life; and yet it 
betore the Statute of Entails he made ſuch a Leaſe, he being then Tenant | 


ww 


* 
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in Fee ſimple, it had been an Eſtate during the Life of the Leſſee; but 
when the Statute had made it unlawful for him to bind his Heir, then 
the Law conſtrues it to be for his own Lite, becauſe otherwiſe it would 
work a Wrong. Arg. 2. Mod. 80, 81. Paſch. 22 Car. 2. C. B. in Caſe 
of Richards v. Sly. cites Co. Litt. 42 Ca. b. 

17. Every Agreement mutt have ſome reaſonable Conſtruction, which 

may be confiſtent with the Intent of the Parties. 2 Vent. 218. Hill, 2 & 
3 W. & M. in C. B. Target v. Floyd. | 
18. If a Man ee 2 Horſes for 201. one is his own and the other a 
Stranger's Horle, it the one be defeated he ſhall have an Action for all the 
20 l. becauſe it is an entire Contract. Per Doderidge J. 3 Bulf. 232. 
cites Br. Caſes 9. pl. 52.—VW here a Man's Contract has ſubjected him 
only to one Action, it cannot be divided fo as to ſubject him to two. 
1 Salk. 65. 8 Mich. 10 W. 3. B. R. Hawkins v. Cardee. 

19. The Conſtruction of Marriage Articles, where there appears to be 
an Intent that Lands ſpall be ſettled upon the Iſſue of that Marriage, is to 
make the Father Tenant tor Lite, Remainder to the firſt and every o- 
ther Son of A. inTail Male, MS. Tab. March 6, 1126. Martin v. Martin. 

20. A. before Marriage, ſettled zool. a Year on M. his Wife, in Bar of 

Dower and Thirds, and what ſhe might claim by the Cuftom, but not to ex- 
tend to Howhold Goods. At the Time of the Settlement the Husband 
Was under a Contract with the Commiſſioners of the Navy to take Care o 
wounded Sailors, where he had great Quantities of Goods for that Purpoſe. 
Ld. C. King decreed tor a Share of choſe Goods; But on Appeal to the 
Lords this Decree was reverſed. Sel. Caſes in Chan. in Ld. King's 
Time. 52. Mich. 11 Geo. Clerke v. Jackſon. „ 

21. Marriage Articles recite, that Lands covenanted to be ſettled 
were 500 L per Ann. but there was no expreſs Covenant that they were ſo, 
vet decreed that the Deficiencies ſhould be made up out of other Lands. 
MS. Tab. March 14th 1728. Gleg v. Gleg, | 8 

22. Contracts are to be judged according to the Law of the Place 

mere ſuch Contracts are made. MS. Tab May 23d 1728. York-Build- 
ings Company v. Meers. . e 
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(i) Performance. What is; and By whom, When, 
= and How it mult be. Fe, 


1. 1 F a Man ſells a Leaſe of Land, and certain Cloths for 101. the 


0 I 
5 Contract is intire, and it cannot be ſevered. Br. Contract, pl. 

| -- $5..cites J H. J. 4 | | | FO 2 „ 
h 2. And if the one of them was by defeaſible Title, yet the Vendor ſhall For Con- 
5 have the intire Sum, though the one Part was deveſted from the Ven- ee 
Fi FE 5 Ibid. cites 
f 3. The Law is, that no Contract ſhall be apportioned; per Curiam. M. 24 H. 8 
- Owen 10. cites Bendl. 14 H. 79. 3%%ͤð—òU. 
„ 4 Agreements may be ſaid performed when the Intent is performed, And fo they 


though it be not according to the Words, Pl. C. 291. a. b. in Cale of Chap- TY bs ng : 
win,, Wo OT performed 

f SO 3 . Where the 

f | Performance is according to the Words, but not according to the Intent. 291. b. Ibid. | 

| TT 

i 

c 
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And if the 5. It a Man comes to a Shop to buy, he ought inſtantly to pay, other. 
Price is wile it is no Contract executed. Per Williams J. Yelv. 125. Paſch. 
agreed upon, 6 | | 

and then J a0. | 

the Buyer : 3 ; 3 T, 3 
takes the Goods away without Payment or Delivery of the Owner, Treſpaſs or Trovey lies, notwith. 
ſtanding the Bargain. Mod 157. fer Hyde J. cites 21 H. J. 6. On Contracts for Chattels it ,y 
Time is limited for Payment of the Money, it muſt be prid preſently. Mo. 472. Obiter. Ad. 
judged D. 30. pl. 20z-——6 Mod. 162. Paſch. 3 Ann, per Holt Ch. J. S. P. 


6. A. promiſes B. that i, he will grant him a Leaſe for 21 Tears at 10 
per Ann. that he will give him an Horſe. B. grants a Leaſe for 21 Years, 
bur to intitle himſelf to the Horte it muſt be at the very Rent of 101, 

and ſo a Leaſe of 60 Years would not intitle, though 21 are contained in 
60. 3 Bulit. 35. Paſch. 13 Jac. Lea v. Adams. Rn 
J. A. bids B. do an Errand at York and he will give him 40 8. Aſter. 
wards A. ſays, do this Errand for me at your Houſe, and this fhall ſuffice , 
yet if B. goes not to York, and does his Errand according to that Con. 
tract on which the Promiſe was grounded, he ſhall never have the gos, 
becauſe he has not purſued the Body of the Contract. Per Coke Ch.]. 
3 Bulſ. 36. Paſch. 13 Jac. Lea v. Adams. | 
8. It one contracts to pay another for any Thing Tantum quantum 
meruit, as for a Quarter's Board, if he will go away 2 or 3 Days after, 
he thall pay for the Reſidue, Per Coke Ch. J. 3 Buls. 188. Trin. 14 
Jac. in the Caſe of Cotton v. Weſcott. | 
9. A. promiſes B. 20 l. oz Delivery of 20 .Owarters of Cora by him; 
B. delivers 10 Quarters, B. thall not have Action on the Cate tor the 
Promiſe before he has delivered all. Per Crew Ch. J. 3 Bullt. 325, 
Hill. 1 Car. B. R. in Caſe of Hungerford v. Haviland, 
10. The Plaintiff had agreed with two of the Defendants to pave their 
Streets in Putney, and they on the Behalf of the Pariſh agreed to pay him 
for them, which Agreement was put into Writing, and remains in the Hands 
of the Defendant N. The Work was done according to the Agreement, 
and it came to 3601. The Plaintiff preferred his Bill in Equity againſt 
them with whom he had agreed, and againtt others of the Parith who 
had agreed with the Undertakers for the Pariſh to pay their Shares; 
And per Curiam the Plaintiff muſt have Relief againit the Undertakers, 
eſpecially in this Caſe, becauſe the written Agreement, which is his E- 
vidence, is in the Hands of one of the Detendants, and the Undertakers 
mult rake their Remedy againſt the reſt ot the Partth, Hardr. 205. pl. 
5. Mich. 13 Car. 2 in Scacc. Meriel v. Wymonſold & al”. 
11. The Manner of performing a Contract is to be guided by Uſaze and 
Cuſtom, as if a Taylor is to make a Suit the Cloth muſt be tound tor 
him, bur a Shoemaker is to fand Leather to make a Pair of Shoes ; Per 
Curiam. Lev. 93. Hill. 14 & 15 Car. 2. B. R. in the Cale of Oles v. 
Thou! fs, 5 5 

12. Agreement on Marriage by Articles to ſettle 1900 l. per Ann. 
Jointure, and 1500 J. per Aun. on the Iſſue of the Marriage, the Lands 
ſettled on the Iſſue did not hold out to be 1500. per Ann. and great 
Part of that too in Reverſion. The Husband deviſes his Land unſet- 
tled tor Pay ment of his Debts, the Diſpute Was between the Creditors 

and Truftees of the Infant Son and Widow. Per Cur, There is no 
Covenant that the Eſtate ſhall continue of the Value in the Articles, 
nor that it ſhould be of that Value in preſent Poſſeſſion, and theretore the 
Settlement ought to ſtand, the Articles being ſufficiently performed. 
2 Vern. R. 272. pl. 257. Trin. 1692. Whitchurch v. Lady Ann 
Bainton. _ 35 8 | — 
1 Salk. 112. 13. A. Covenants to trausſer Stock on ſuch a Day to B. his Ex- 
5 5 ecutors or Aſſignes, B. Covenants that he or they ſhall accept in the 
5. uſual Manner upon the ſaid Day, and eden tei pore ſolvent the Money; 
Defendant pleads no Transterr ſo he could not accept; 't was argued 
that according to the Calc. of Carter v. Tas lor adjudged the laſt Term, 
| | 1 Delen- 
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Defendant oughr to have tendred his Money and demanded a Tranſ\- 
terr and Judgment pro Quer'. Show, 390. Paſch. 4 W. & M. Smith 
v. Cudworth. Te 

14. A. bought of the Defendant all his Corn growing in ſuch a Cloſe 
for 201. before the Reaping; the Delendant in Conſideration A. had 

paid 10 J. in Hand, and promiſed to pay ſo much more Reſidue &c. 

_ promiſed to deliver the Corn. Reſolved in this Caſe there needs no 
Averment that he was ready &c. For there is a Promiſe againſt a Pro- 
iſe which gives mutual Remedy, but it it had been fold Proinde the 

Money muſt have been firſt paid, Cumb. 256. Paſch. 6 W. & M. in 
B. R. Mansfield v. Stephen. e | 

15. Every Man's Bargain ought to be performed as he intended it; 
when he relies on his Remedy tis but juſt he ſhould be left to it accor- 
ding to his Agreement, but on the contrary there is no Reaſon a Man 
ſhould be forced to Truſt where he never meant it. 1 Salk. 171. 172. 
Paſch: 14 W. 3. Thorp v. ep.... 3 TY 

16. It I fell you my Horſe for 10 l. if you will have the Horſe I muſt The Proper 

| have the Money, or it you will have Money I muſt have the Horſe. “ age Fr 
Per Holt Ch. J. 1 Salk. 113. pl. 1. Trin. 2 Ann. at Niſi Prius. Money ry 


| | and the 
Owner may ſell him to an other. Per North. Ch. J. 2 Mod. 243. in Caſe of Mires v. Solebay. 


16. By Marriage Aaticles it was agreed that 600 J. in the Hands of Gibb 127. 
the Truftees ſhould be laid vut in the Purchaſe of Lands to be ſettled on the &. C. 
Husband for Life, Remainder to the Wiſe for Life tor her Jointure, Re- 
mainder 20 the firſt and every other Sou of that Marriage in Tail Male 
ſucceſſively, chargeable with 20001, for younger Children, Remainder 7o 
the Husband in Fee; the Father by the ſame Articles Covenants after his 
Deceaſe to ſettle other Lands upon the Husband and the Heirs Males of his 
| Body, Remainder to the Heirs of the Father. One Point was, the Fa- 
ther of the Husband having made a Settlement of the Lands agreed to 
be Hertled by the Marriage Articles, on the Husband and the Heirs 
Males of his Body, with Remainder to himſelf in Fee if this is a good 
Pertormance of the Agreement, and it the Limitation ought not to 
have been on the Husband for Lite, with Remainder to his firſt, and 
every other Son in Tail Male ſucceſſively in ſtrict Settlement. Ld. C. 
King was of Opinion, that the Settlement made by the Father, on the 
the Husband and the Heirs Male of his Body was a good Execution of 
the Agreement; by the Articles theſe Lands were not intended to be 
ſettled as a Proviſion for the Children of that Marriage, they were 
taken Care of by the other Part of the Articles, by the Truſt Money, 
but tor the ſupport and Proviſion of the Husband, and it is not like the 
common Caſe of Articles for a Settlement on the Marriage where no o- 
ther Proviſion or Care is taken for them, and the different Manner of 
Penning the Articles in Relation to the Truſt Money, and as to theſe 
Lands, the one to be in ftrict Settlement to the firſt, and every other 
Son of that Marriage, the other Limitation to the Husband, and the 
Heirs Males of his Body generally and not tied up to the Iſſue of that 
Marriage, ſhews plainly the Parties underſtood and had in Contem- 
plation the difference between a ſtrict Settlement upon the Iſſue of that 
Marriage and a general Settlement upon the Husband and the Heirs 
Males ot his Body, and his Lordſhip confirmed the Settlement. MS. 
Rep. Trin. 3 Geo. 2. Canc. Chambers v. Chambers, 3 
17. Bill was brought againſt Defendants, being 3 of the Truſtees 
of the Sun-fire Office to make good a Loſs by Fire &c. The 
Caſe was, that Plaintiff had a Folicy upon which he uſually paid 
28. per Quarter, and by the Propoſals was 1 pay on the Quarter Day, 
" erwithia 15 Days a'ter; And the Method of Collecting the Money was | 
uy the Azents of the Office calling at my Perſons Houſes, which they ſome- 
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times did within the 15 Days, and ſometimes a few Days after, Plain-— 
tift's Policy expired at Michaelmas 1727, and the 15 Days were out, 
the 14th. Oct. the Agent of the Office did not call tor the 28. and on the 
5th. of Novem. following Plaintitt's Houſe was Burnt. A. B. the A- 
gent of the Oiſice examined for Plaintiff {wore that if the Fire had not 
happened he ſhould have called on Plaintiff for his Quarterage the 6th. 
or 7th. of the fame Nov. For Plaintiff it was inſiſted that this Non. 
payment by the Plaintiff was not by any Default of his, but happened 
by the Courſe and Method of Deſendants collectiug, and the Negli- 
gence and Omitlion of their Servant or Agent &c. and therefore ought 
not to be turned to Plaintifts prejudice &c. It was inſiſted for Defen- 


dant, that there was one ſubſiſting Contract between the Office and 
Plaintiff at the Time the Loſs happened, for by the Payment only the 


Contract is renewed. And as to the Objection that this is but reliey- 


ing in Point of Time or a Day, it was anſwered that, here no Contract 


ariſes till the Payment; for the Inſurance is but from Quarter to 


Quarter, and every Payment 1s a new Contract &c. Ld, Chan. ſaid 


that in Law this Policy is an Agreement to inſure Quarterly as long as 
the Parties pleaſe. This Inſurance was on Books, and the Party to 
pay Quarterly; the Continuance, or not, depends on the Act of the Party 
inſured (viz). on his paying 2 5. per Quarter, and upon his paying at 
the Ouarter, or within 15Days after, the Inſurers Covenant to pay &c. 
the Loſs. And in a Declaration at Law the Payment within the 15 
Days muſt be averred. As to Equity, F the Office had diſpenced with 
the Time and taken the Premium after, this Court would have held 
them to ir, becauſe it was their own Act. But here it was neither paid 
nor rendred ; the Office appointed a Collector for the Benefit and Eaſe 


of the Perſons paying &c. and to prevent any miſunderſtanding there is 


Br. Appor- 

tionment, 

pl. 26. cites. 
S. C. 


a Memorandum on the very Recepts; that the Pay ment after the 15 
Days was not to diſpence with the Time, and the Agent had no Au— 
thority after the 15 Days to take the Money. The Premium is the 
Conſideration and is to precede, and if the 15 Days be not the Time 
what ſhall be the Time &c. within which it thall be uecetlary to pay 
&c. Bill diſmiſſed, Milf. Rep. Mich. 4 Geo. 2. Canc. Fiſher v. Brocas, 


1 


(G) Agreement &c. determined, extinguiſhed or diſ- 
charged by what and how. 


I. A Man made a Contra& 70  ferey for a Tear, for 205, to be paid at 


2 Terms, the Maſter died after the jift Term paſſed and before 
the lait Term, and he was barred of the reſt of the Salary, tor by the 
Death of the Maſter he could nor ſerve him, and ſo the Contract deter- 


mined. Br. Contract. pl. 30. cites 27 E. 3. 84 and Fitzh, Detr. 


14 


2. Debt of 201. upon a Contract, the Defendant ſaid that the Plain- 


ziff after took an Obligation of 10 Parcel thereot. and held a good Plea to | 


the whole Contract, tor a Contract determined in Parcel is determined in 
all, tor it is intire, and Iſſue was taken that the Obligation was made 
tor other Matter. Contract. pl. 8. cites 3 H. 4. 17. 


3. Contract ſhall be determined if the Debtor makes Obligation to the 
_ Creditor, but one Obligation does not determine another Obligation nor 


Record, as Account made beſore Auditors, but both remains. Br. 


Contract. pl. 33. cites 11 H. 4. 79. and 3 H. 4 accordingly, for o- 


therwiſe it would be a double Charge. 
| 3 2 4. And 
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4. And by the Opinion in 20 H. 6. 21. if a * Contract is made of the * S. P. Con- 
Thing which comes to the Uſe of the Hlouſe by an Abbot, there if the Party tract. pl. 45. 
zakes Obligation, it ſhall determine the Contract which at firſt might Cite 10 H. 
have charged the Succeſſor, and the Obligation of the Abbot alone will “ “ 
not Charge the Succeſſor. Ibid. 1 Og 

5, Note, twas almoſt agreed for Law, that if a Man retains a Ser- 
vant for 20s. for a Year, and the Matter Diſcharges him within the 
Tear, to which the Servant agrees, that there the Servant ſhall not have 
an Action for any of his Wages tor Service done before his Diſcharge 
nor atter, {or the Sum is not Payable but in the End of the Year, and 
the E N is intire and cannot be ſevered. Br. Contract. pl. 3 1. cites 
10 H 6. 23. 8 | | OLE 

6. It an Abbot buys Goods, which comes to the Uſe of the Houſe ſo that 
the Houſe 1s charged in Caſe the Abbor dies, there 1t the Vendor takes 
Obligation of the Abbot alone tor the Debt, this thall diſcharge the Con- 
tract, and there if the Abbot dies, the Action is determined, and the 
Vebt is loſt. Br. Abbe. pl. 20. cites 20 H. 6. 21. = 

7. A Contract cannot be ſevered nor apportioned, therefore in Leaſe 
of a Chamber and Boarding ot the Leſſee, rendring tor the Chamber and 
Boarding 6 s. by the Week, if in Debt upon it he pleads Quod non Dimi- 
ſit camera, this goes to all, becauſe Contract is 1ntire, and it it be de- 
{troy'd in Part it is deſtroy'd in all. Br. Apportionment, pl. 7. cites 
9 E. 4.1. | | 

8. It a Man recovers in Debt upon Contract, and does not take Execution, 
yet he cannot have a new Action of Debt upon the Contract; tor the 
Contract is determined by the Judgment of Record, Br. Contract, pl. 
39. Cites 9 E. 4. 51. 1 5 I 

9. It 2 are agreed upon the Price, and the Buyer departs without ten- 

dring the Money, and comes the next Day and tenders, the other may 
retute, tor he is not bound to wait upon him unleſs a Day of Payment 
was agreed between them. Br. Contract. pl. 26. cites 18 E. 4.5. 

10. In Debt, it the Bargain was that the Plaintiff ſhall give to the De- 


2 


fendant 101. for ſo much Wood, if he likes it upon the View of it; there 


per Littleton, Brian and Choke }. 1t the Plaintiff upon the View of it 
diſagrees to the Bargain, then it is a void Bargain though he agrees to it 
alter. Br. Contract. pl. 27. cites 18 E. 4. 15. 1 

11. And if he agrees to it then it is a perfect Bargain though he diſa- 
grees after, for the fir/# Act ſhall bind. Per Littleton, Brian and 
Choke, quod nemo negavit. Ibid. 5 

12. A Man may ſell his Stuff for 101. uo’ Condition that he fhall re- 
have it when he comes to Pauls, and by the Performance &c. the Bar- 
gain ſhall be void. Br, Contract. pl. 15. cites 14 H. 8. 19. . 

13. If a Man be indebted to me by Contract, and after makes to me an 
Obligation of the ſame Debt, the Contract by this is determined, for in 
Debt upon the Contract it is a good Plea that he has an Obligation of 
the ſame Debt. Br. Contract. pl. 29. cites 29 H. 8. : 


14. But if a Stranger makes to me an Obligation for the ſame Debt, 


yet the Contract remains, becauſe it is by another Perſon, and both are 


now Debtors. Ibid. ade — | . 5 

15. A. was indebted to B. on ſimple Contract, afterwards A. procured And upon 
J. H. to be bound to B. for the ſaid Debt of A. and A. gave J. S. a Counter- that Reaſon 
bond; Per Cur. the Contract is not determined by the Bond given by en 
J. S. Bat if J. S. had given the Bond at the Time of the Contract that had ua, adud- 
determined the Contract, becauſe the Bond was purſuant to the Contract. ped; where 


2 Le. 110. pl. 143. Trin. 29 Eliz. C B. Hooper's Caſe. _ upon the 
e. ITO pl 143 Trin. 29 * | | Contract, a 
Stranger to the Contract being preſent, promiſed to enter into a Bond unto the Party &c. for the Pay- 
ment of the Money agreed for upon the Contract, and afterwards became bound accordingly in that * 


Ciſe the Contract was determined becauſe the Obligation was purſuant to the Contract. 
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So of a Le- 16. Acceptance of a Bon tor Money due on a Contract is a Dach 
| 7592 od J. of the Contract. Noy 140. Oldfield's Cale. | 

OGC ridge 5 a 9 9 | 
( pinion in Gardiner's Caſe 2 Roll denied, 8 Mod. 328. Mich. 11 Geo. 1. 1725. in Caſe of Cuband v. 
Dewsvury. | | 


A 
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17. An Agreement made between the Parties by Parol only may be 

_ diſcharged and made void, at any Time before it is L rołen, by Farol oni 
without Satisfaction; for eodem Modo quo oritur, eodem Modo ditjol- 
vitur; but alter it is broken it can not be diſcharged withort Satisfatiun 
(22 Car. 1. B. R.) For by the Breach there is a Vong done to the Party, 
which the Words cannot releaſe without Satisfaction; but betore the 
| Breach no Injury was done to either Party, nor any of them injured by 
ſuch a Diſcharge. L. P. R. 48. mn 
18. It an Agreement made by Parol to do any Thing be afterwards 
reduced into Writing, the Parol Agreement is thereby diſeharged; and if 
an Action be brought for the Non-Pertormance of this Agrecinear it 
muſt be brought upon the Agreement reduced into Writing, and not 
upon the Parol Agreement, (Paſch. 22 Car. 1. B. R.) For both cannot 
ſtand together becauſe it appears to be but one Agreement, and that ſhall 
be taken which is the latter and reduced to the greater Certainty by 
Writing; for Vox emiſſa volat, Litera Scripta manet. L. P. R. 48. 
19. A Parol Agreement is determined by the giving of a Bond. Chan. 


Caſcs 226. Paſch. 26 Car. 2. Davis v. Curtis. 
20. A. on the Marriage of N. his do with M made a Settlement, and 
limite 60001. for Dang hiers Portions. There was one Damnghter who 
married F. &. and the G OOO. being become due, B. entred into Articles with 
J. H. 70 pay the 6000 J. within four Tears, and Intereſt in the mean Tine, 
On a Bill tor the 6000 J. it was inſiſted, that notwithitanding ſuch Deed 
of Settlement the Plaintiit ought to reſort to the Articles for Relief; for 
that by thoſe Articles the Deed was made void, and not to refort to the 
Settlement and Articles both as they had done. The Court decreed, 
that the Articles did not impeach or vacate the Sctilement. Fin. Rep. 237. 
Mich. 2 Car. 2. in Canc. Briſcoe & Ux' v. Denbigh (Earl) & ak. 
Ray m. 449. 21. An Obligation may be pleaded in Bar ot a Hinple Contract. 2 Jo. 
| he age 55. Trin. 33 Car. 2. B. R. Shelden v. Cliptham. = 
K. ſuch Agreement may be diſcharged Ly Faro, ſince the Statute cf 
Frauds. Vern. K. 240. Paſch. 1684. Goman v. Salisbury. 


23. Bill to have the Benefit ol an Agreement, ſurmiſing that A. apreedthat 


on Failure or Iſſue Male of his own Body the Land fhoutd remain to B. the 
Plaintiff, and that A. and his Heirs ſhould ſtand ſeiſed of the Premitles up- 
on ſuch Truft as aforeſaid. The Court ſuppoſed rhe Deeds produced by 
the Plaintiff purporting ſuch Agreement to be forged ; Bur in Cale there 
was any ſuch real Agreement, yet it was well barred by the ſubſequent A- 
greement, 2 Vern. 129. Hill. 1690. Per Lords Commillioners, Aynelley 
y. Vaughan. N 5 5 = | 


24. Agreement between Lord and his Tenant for inclyſing a Common, that 


the Tenant ſhould quit their Right of Common, and the Lord thould 
releaſe them all quit Rents, the Inchoſure was prevented by pulling down 
the Fences, and the Tenants continue to uſe the Common, this is a Waiver ot 
the Agreement. MS. Tab. Jan. 2. 1719. Lady Lanesborough v. Ockſhot. 
Was Rep. 25. A. made a Purchaſe before a Maſter in Chancery for 10,050 J. and 
igri depojited 1000 1, Upon its being prayed, that A. might compleat his 
Botiom ſays, Purchaſe, he by his Counſel oftered to loſe his Depotit and not to pro- 


that the S. P. ceed, which Lord C. Macclefield decreed accordingly, and obſerved, 
war determi- that according to his Apprenention a Court ot Equity ought to take No- 


3 tice under What a general Deluſion the Nation was at the Time of this 


in the Caſe Contract made (viz. in the S. S. Year) when People put Imaginary Va- 
of Mrret lues on Eftaces, Mich. 1721, Wms. Rep. 745 Savile v. Savile. TOs 
v. Bennet, | WE 

and allo in in the Caſe of Dr. Tenniſon v. Lord Bulkley. f _—_— 


* | | 26, Wher 4 


22. Bill to have Agreement in Writing executed in Specie; Per North 


0 
* 
0 
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26. Where an Agreement is reduced into Writing all previous Treaties are 
reſolved into that. Sel. Caſes in Chan, in Lord King's Time, 20. Trin. 
11 Geo. 1. Chriſtmaſs v. Chriſtmaſs. 


— 


(H) Parol what is, and made good in what Caſes. 


1. 29 ©. ap. | . 1 Leaſes, Eſtates, Intereſts of Freehold or Terms 


- =; 3 of Years, or any uncertain Intereſts in or out of any 
Lands, Tenements or Hereditaments not put in Writing and ſigned by the Par- 
ties making them, or their Agents authoriſed by Writing, ſball have no greater 
Effet than as Hſtates at Will, except Leaſes not exceeding three Tears, 
whereof the Rent ſhall be two thirds of the full Value. Fe 

2. 29 Car. 2. cap. 3. H. 4. No Action ſhall be brought to charge any Per- The Clauſe, 
ſon ou any Agreement made upon Conſideration of Marriage, or upon any viz. Unleſs 
Contract or Sale of Lands Ec. or any latereſt in them, or upon any Agreement the Agree- 


01 ich! ment h 
not to be performed within a Year after the making, unleſs ſuch Agree- be ber. 


meat, or ſome Note thereof, be in Writing, and figned by the Perſon to be ed within 
charged or ſome other by him authoriſed. Ly | the Space of 


| 8 | | | a Year ex- 
tends not to any Agreement concerning Lands or Texements, admitted. Vern. 1 59. Paſch. 1683. in Caſe 


of Deane v. Izard. Adjudged in Hrrer, that a Contract o aſſign over a Term is within the Stat. As 
well as an Intereſt created de Novo, 1 Vent 361. Anon. Fay ment ot Movey binds only in Contracts for 
Goods, nor is a general Item or Memorandum ſufficient, though ſigned by the Party; but it ought to 
ſpecify the Terms as the Sum to be paid, and the Number of Houſes to be ſold or diſpoſed of, and to 
whom and how. Paſch. 1721. Ch Prec. 560. Seagnod v. Meale and Leonard. An Agreement 
was made, that in Conſideration of 5 1. paid by the Plaintiff to the Defendant he promiſed to pay the Plaintiff 
10 J. on bis Day of Marriage, which happened ahout nine Tears after this Agreement; adjudged that a Me- 
morandum in Writing was not necetiary in this Caſe, becauſe the Marriage might have happened with- 
in a Year after the Agreement made. 3 Salk. 9. * Smith v. Weſthall,. ——- Ld. Raym. Rep. 316.S. P. 
cited by Northey, and that it was held by the Judges at Serjeant's {nn to be out of the Intent of the 
Statute and good, becauſe it might have been performed within a Year; and Holt Ch. ]. granted that 
it was ſo adjudged, - Comyns's Rep. 50. S. P. cited as refolved by the major Part of the Judges 
in B. K. RD 

* The Caſe of Smith v. Weſthall was upon the Statute of Brokers of 8 & 9 W, 3. for which ſee Tir, 
Stocks (A) pl. 4. and the Notes there. | | 


3. S. 17. No Contraf for the Sale of Goods, Wares or Merchandizes 


for 101. or upwards ſhall be good, except the Buyer actually receives Part of 


them, or give ſomething in Karneſt, or ſome Note thereof in Writing be 
made and jinned by the Parties to be charged, or their Agent. 
4. A verbal Agreement, though ſubſequent to a Decree, yet ſhall not 


ſtay the Execution of it, but muſt bring an original Bill. 2 Chan. 


Cates 8. Mich. 31 Car 2, Woakelin v. Walthal. ) 8 
5. A Bill in Chancery was to have the Execution of a Parol Agree- * 8. P. cited 

ment for a Leaſe of a Houſe, ſetting forth that * in Confidence ot this Ch. Prec. 

Agreement the Plaintiff had laid out and expended very conſiderable 561. to have 


Sums of Money &c, Defendant pleaded the Statute of Frauds and Perju- _ 5 


ries, and the Plea was allowed. Bur Lord K. was of Opinion that if Maſter ot 


the Plaintiff had laid in his Bill that it was Part of the Agreement that the Rolls ; 
the Agreement ſhould be put in Writing, it would alter the Cafe, and poſ- Mich. 1721. 


hbly require an Anſwer. Vern. 151. pl. 141. Hill. 1682. Hollis v. aro kgs 
Whiting. 5 Turner. 


6. In ſuch Caſe, per North K. the Leſſee ought to be repaid his 
Contideration-Money if any, but for the Money expended he directed 


a Trial at Law. Vern. 159. pl. 148. Paſch. 1683, Dean v. Izard. 


7. Aud per North K. though the Ati makes the Eſtate void, yet it 
ſays not that the Agreement ſhall be void, and therefore the Agreement 
may ſubſiſt, though the Eſtate is void; fo that Damages may be reco- 


60-:- 3 vered 
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vered at Law for the Nonperformance, and it fo he ſhould not doubt 
to decree it in Equity. Vern. 160. Paſch. 1683, Dean v. IZhard. 
8. Leaſe for Years to A. in Writing, but by Parol agreed by him to 
be in in Truſt for himjelf and B. jointly, and B. paid a Moiety of the 
Rent; Whether this is within the Statute of Frauds? Vern, 108. 
pl. 9). Mich. 1682. Riddle v. Emerſon. 5 
9. A. agreed to gu a Term tor Years in his Houſe and Plate, and 
certain Veſſels of Beer for 200 Guineas to B. whereof B. paid one Gai. 
nea in Hand, as Earneſt of the Bargain, and three Days alter 19 Gui. 
neas more; and Part of the Bargain was, that it jhould be executed by 
 V-itings by a certain Day. A. pleaded the Statute of Frauds &c. and 
that ic was a Parol Agreement, and none of the Goods deliver'd by 
A. bur confeſſed the Receipt ot the 20 Guineas, and ofler'd to repay 
them. North K. over-ruled the Plea, it being charged that the Apree. 
ment was to be put ia liritiag. 2 Chan. Caſes 135. Hill. 34 & 35 Car. 2 
Leak v. Morriſe. 35 . | | 
10. An Inſurance was made, but there was a parol Agreement at the 
ſame Time, that the Policy ſhould not commence till the Ship came to ſuch 
a Place, and it was held in the Time of Pemberton Ch. J. that the pa- 
rol Agreement ſhould avoid the Writing ; cited per Holt Ch. J. at Niti 
Prius at Guildhall. 2 Salk. 444. N 
11. A Settlement of a ſointure actually made and accepted, and the 
Marriage thereupon had, is an Evidence that all parol Agreements be— 
fore the Marriage were reſolved into the Fointure; but ordered Detend- 
ants to anſwer, and to ſave the Benefit ot the Plea to the Hearing. Per 
Jelleries C. Vern. 369. pl. 362. Hill. 1685. Bellaiis v. Benſon, 
As to this 12. Parol Agreement varied from in a Deed of Truſt executed in or- 
Caſe, Rey- der to avoid a Seiſure by the Sequeſtrators in the Lite of Cromwell, de- 
nolds Ch. B. creed 3 ſeveral Times by 3 ſeveral Perſons to be made good, though 


1 f = 

2 3 contrary to the Deed. 2 Chan. Caſes 180. Mich. 2 Jac, 2. Harvey v. 
nerally no Harvey. = VVV 
Parol Evi- 


dence is to be admitted againſt a Deed, yet the Declaration in this Caſe being previous to the Deed, and 
the Deſign of it plainly appearing to be to protect the Eſtate from a Sequeſtration, thar Reſolution is very 
right; but to admit Parol Evidence without ſuch a Foundation would be a very dangerous Precedent, 
L. P. Conv. 596. in Caſe of Fitzgerald v.Ld Fauconberg.—Gibb, 213. Hill. 4 Geo. B. R. the S8. C. & S. P. 


132. A. and B. being joint Leſſees of a building Leaſe, A. by Parol a- 
grees 70 ſell his Intereſt to B. and accepts a Pair of Compaſſes in Hand to 
bind the Bargain; Defendant pleads the Statute ot Frauds. The A- 
greement being in ſome Part executed, the Court order'd the Defend- 
ant to anſwer, and fave the Benefit of rhe Plea to the Hearing, Vern, 
| 472. pl. 460. Mich. 1687. Alſop v. Patten. | 
Tenantin 13. A Son and Heir apparent perſuades his Father (who was about to 
Tail being make a Will and Proviſions for younger Children) not to make any 
avout to Will, and promiſes to make the like Proviſions for them, whereupon the Fa- 
we ther torbore making ſuch Proviſions, and the Heir was decreed to make 
. arent de them. Arg. Ch. Prec. 4. Hill. 1689. cites Chamberlain's Caſe, 
for nga Children, and had been kept from it by the Promiſe of the Iſſue in Tail to do it, the Iſſue 
in Tail after the Father's Death was decreed to provide for them. Per Keck, Com. Chan. Prec. 5, 


Hill. 1689. in Caſe of Deveniſh v. Baines, 


T4. A Copyholder by his Will intended to give the greateſt Part of his E- 
fate to his Godſon, and the other Part to his Wife ; the Wife perſuades him 
to nominate her to the Whole, and that ſhe would give the Godſon the Part 

deſigned for him; On a Bill by the Godſon tor thoſe Lands it was de- 

creed againſt the Wife, notwithſtanding the Statute of Frauds and Per- 
juries. Chan. Prec. 3. pl. 3. Hill. 1689. Devenith v. Baines, 


Contract and Agreement. 819 
156. A parol Promiſe was made to pay /o much Money upon the Return T hough the 
of ſuch a Ship, which Ship happened not to return within 2 Years aiter the Promiſe 


Promiſe made, and whether this Parol Promiſe was void by the Statute ay orig 


of Frauds was made a Queſtion before all the Judges ; and they were of gent, which 


Opinion that this was a good Promiſe, and not within that Clauſe of may not 
the Statute; for that by Poſſibility the Ship might have returned within a Vabpeꝝ in a 
tar ; and though by Accident it happens not to return fo ſoon, yet, > A, 
. 2955 a | : 5 yet if the 
they ſaid, that Clauſe of the Statute extends ouly to ſuch Promiſes, where Contingent | 
by the expreſs Appointment of the Party, the Thing is not to be performed doth happen 
within a Tear, This Caſe was related by Treby Ch. J. 1 Salk. 280. veg" of 
; FO N; | . | ear, the 
pl. 5. Paſch. 5 W. & M. C. B. Anon. . 
YO ; Gp . | 3 © | LE ſhall be 
maintainable, and is not within the Statute. Per Holt Ch. J. upon Evidence. Skin. 3 26. pl. 4. Mich. 
4 W. & M. Francam v. Foſter. e 


17. When O. was going to be married to M. the Wife's Uncle omiſed See Tit. 
that he «could ſettle his Freehold and Copyhold upon his N ite and her Iſſue; Marriage 
Though this was by Parol only, yet Chancery decreed an Execution 5 a _ 
of it ; being in Conſideration of Marriage. 2 Freem. Rep. 199. pl 274. there. ; 
Trin 1694. cites it as Sir John Otway's Caſe. | | 0 

18. hne Bill was for a Marriage Portion of zodo l. upon the Marriage 2 Vern. 322. 
of the Plaintiff with the Petendant's Daughter, there being no Note or pl. 309. S. C. 
Agreement in Writing ſign'd by the Detendant for the Payment of ir ; but not ſo 
but it appearing that a Letter was wrote to the Plaintiff by a third Perſon, * 
offering ſo much Portion, which Letter it appeared was wrote by the Con- 
ſent of the Defendant, and that afterwards he was acquainted with it, and 
ag reed to it, and a Treaty was bad for a Settlement Tana to it with the 
Petendanr, but the Treaty depending long, the young Couple married; and 
although it appeared that the Defendant, before they went to Church, aid 
declare he world give them nothing, and the Statute of Frauds and Perju- 
ries was inſiſted upon, yer decreed tor the Plaintiff, although his Wife 
is /ixce dead, and the Plaintiff married to another. And the Lord 
Keeper ſaid, as to his Countermand when they were ready to go to 
Church, he looked upon it as nothing, atter the young People's At- 
tections were engaged ; and for the Statute of Frauds and Perjuries, he 
cited tW o Caſes, one ot Mart and More, where a Portion was decreed 
upon a Letter wrote, and another Caſe of Mafqutil &c. where Writings 
were prepared and agreed, but being blotted, were ordered to be wrote fair, 
and were ſo, but before they were ſealed the Party died, and this Court 
charged the Executor with the Portion agreed to be paid. 2 Freen. 

ep. 201. pl. 276. Mich. 1694. Wancktord v. Fotherley. 5 

19. It was ſaid, that before the Statute of Frauds and Perjuries, this 
Conrt world not execute a Parol Agreement unleſs it had been executed in Part 
of rhe one Side or the other, and then it would; becauſe it was but Rea- 


ſon, when one Party had performed of his Part, that the other Party 


ſhould be compelled to pertorm of his Part; But if an Agreement be 
under Hand and Seal, that is ſuppoſed to be made and tranſacted with 


greater Caution and Solemnity, and though there had been no Execu- 


tion of either Side, yet this Court will compel the Execution of it. 


2 Freem. Rep. 216. pl. 289. Mich. 1697, Normandy (Marquis) v. Duke 
of Devonſhire. 7 


20. It was faid by the Attorney Gene ral, that ſince the Statute of 
Frauds &c. if an Agreement be made, and reduced into Writing, and fign- 
ed, but not ſealed, that this is ſtill but a Parul Agreement, and the Writ- 


ing is only an Evidence of it. 2 Freem. Rep. 217. pl. 289. Mich. 1697. 


Normandy (Marquis) v. Duke of Devonſhire, 8 ; 
21. A Man contracts to pay 1001. pon the Day of his Marriage; this 
reeds not be put in Writing, not being within the Intent of the Statute 


ei Frauds, the Words whereot are, that every Contract to be perform- 


ed 
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ed within one Year alter the making ſhall be put into Writipg, ſo that 
the Deſign ot the Statute was, that only thoſe Contracts that were im- 
poſſible to be performed within that Time &c. Now this Contract ge. 
pends upon a Contingency, that may or may not be performed within the Year, 


and therefore is Caſus omiſſus our of the Stat. as was reſolved by moſt 


of the Judges, by Information ot Holt Ch. J. Comb. 463. Mich. g W. 
3. K.: Anon. --: | 
*Ifthe A- 22. It a Bill be brought for Execution of a Parol Agreement which 
BOT. ment os is in no Part executed, if the Defendant by Anſwer confeſſes the Agreement 
Ko Bit ing * chi? infiſting on the Statute of Frauds and Perjuries, the Court will 
confeſſed in decree an Execution of it; becauſe when Delendant confeſſes it there is 
the Anſwer, no Danger of Perjury, which was the only Thing the Statute intended 
tn ppl to prevent. Ch. Prec. 208. pl. 169. Mich. 1102, by the Maſter of the 
ſpecifick Ex- Rolls; Croyſton V. Baues. Wo. - 
ecution ;, err po | 3 1 LY | 
Cur. ut it was ſaid, that in all Caſes where the Court had decreed a ſpecifick Execution of a Parol 
Agreement, yet the ſame had been ſupported and made out by Letters in Hl ritins, and the particulay 
Terms ſlipul.rted therein as a Foundation for their Decree, otherwile it would never have decrecd it. Ch. 
Prec. 374. pl. 260. Mich. 1713. Sy mondſon v Tweed. G. Equ. Rep. 35 Limondſon v. Sweed, S. C. 


in totidem Verbis. 


Ibid. 281. pl. 23. The Plaintiff having a Houſe in Monmouth-ftreer, agreed with 
355 enes the Detendanr tor a Piece of Ground adjoining, to take a Lease of him 
9 5 tor as long Time as he had in his Houſe, and thereupon the Fluniff eu- 
tered upon the Ground, and built a Wall, and made a Vault &c. tor Con— 

veniency of his Houſe, and when he had jo done the Defendant refuſed to 

make him a Leaſe, whereupon the Plaintiff preterred his Bill ro have an 


Execution of the Agrecment, that the Detendant might make him a 


Leaſe, The Detendant pleaded the Statute of Frauds and Perjuries, the 
Agreement being only by Parol, and no Agreement in Writing. His 
Plea was over-ruled by the Lord Keeper, and the Cauſe coming now to 
Hearing before the Maſter of the Rolls, he decreed the Defendant to 
perform the Agreement, and to pay Colts, and ſaid the Statute was not 
made to encourage Frauds and Cheats, and the Plaiatiff having laid 
out his Money in Purſuance of the Agreement, and taken Polietiion of 
the Land, the Detendant ought to execute a Leaſe for as long Time as 
the Plaintiff had his Houſe, 2 Freem. Rep. 268. pl. 337. Mich. 1793, 

Floyd v. Buckland. : | | : 
224. A Parol Agreement was decreed, Poſſe/}ron being delivered in Pur— 
ſuance ofit, 2 Freem. Rep. 269. pl. 337. Mich. 1703. cites it as Butch- 

er's Cale. „%%% | | 

Thid. 281. 25. A Deed was ſealed for Security of Money borrowed, and the Deed 
; = Po being abſolute, the Defendant promiſed to ſeal a Defeaſance, and afterwards 
14 Nor. on the Statute of Frauds and Perjuries, he was decreed to ſeal a Defea- 
tingham, ſance, though there was no Agreement in Writing for that Purpoſe. 2 
becauſe Freem. Rep. 269. pl. 337. Mich. 1103. cites it as a Caſe decreed by Ld. 


there was 1 3 
"ma Nottingham. 


Fraud —S.P, 3 5 
eited accordingly. Ibid. 285. in pl. 3 56. 


26. Sir Samuel Clarke being ſci/ed in Fee of the Reverſion of the Lands 
in Queſtton, expecFant upon the Death of Margaret Mumptord, who was 


Tenant for Life, made a Leaſe for goo Years by way of Mortgage, to com. 


mence upon the Death of Margaret Mumptord. Afterwards William 
Whitmore agrees with dir Samuel Clarke for the Purchaſe of the Reverſion, 
and the Term was aſſigued to the Defendant William Whitmore 16th May, 
and the Fee was conveyed to William Whitmore 17th May. In the Convey- 
_ @iice of the Fee the Couſideration is mentioned to be paid by John and Wilts 


refuling, a Bill was preferred to compel him, and though he inſiſted up- 
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am, but there was a Concurrence of many other Circumſtances, whereby 
it plainly appeared that Fohn Whitmore was only a Truftee for William, and 


that the Term was intended to attend the Inheritance, but no Declaration of 


Truſt in Writing, and the Detendant having denied the Truſt by his 
Antwer, the Queſtion was, whether any Decree could be made by rea- 
ſon of the Stature ? In this Caſe, though the Ld. Keeper declared he 
was fully ſatisfied that it was intended a Truſt, yet there being no Wri- 


ting to declare it, he was not ſatisfied to do it in Oppoſition to the ve- 


ry Letter of the Statute, unleſs they could ſhew him ſome Precedents, 
and ſo took Time to conſider. 2 Freem. Rep. 280. pl. 352. Paſch. 105, 
Sket v. Whitmore. WO | | an 

27. Though Parol Agreements are bound by the 29 Car. 2. cap. 3. and 
Agreements are not to be part Parol and part in Writing, yet a Depoſit or 
collateral Security tor the Performance of the written Agreement is not within 


the Purview ot the Statute, though there is no Writing declaring ſuch. 


Depoſit to be a Security; Per Cowper C. 2 Vern. Rep. 617. pl. 555. 
Mich. 1103. Hales v. V anderchem & Ux' and Cole, 

28. A. and B. being ſeverally in a Treaty about the Purchaſe of a 
Houſe and ſome Land of C. they agree by Parol, that A. fhall deſiſt, 
and let B. purchaſe, and that B. ſhall let A. have ſuch a Fart of the Land 
at a prepurtionable Price. A. deſiſted accordingly, and B. purchaſed, but 
retuted to perform the Agreement. Decreed at the Rolls for the A- 
greement, as an Agreement executed in part by A's deſiſting; But per 
Cowper C. reverſed, as being a Parol Agreement within the Statute 29 


Car. 2. cap. 3. 2 Vern. R. 629. pl. 559. Mich. 1108. Lammas v. Baily. 


29. Executory Contract, as Leale ior one Year, and ſo from Year to 
Year, Ouamdiu &c. is not void by rhe Statute of Frauds, though it be 
tor more than 3 Years, becauſe there is hereby no 'Term tor above 


two Years ei er ſubliſting at the ſame Time. 2 Salk. 414. pl. 6. Hill. 


Ann. B. R. Legg v. Strudwick. 


30. An Agreement to a precedent Af, by a ſubſequent Deed, will be 


good notwithitanding the Statute of Frauds and Perjuries; Per Powell 
|. Holt's Rep. 135. Mich 7 Ann. in Caſe of Buthell v. Burland. 
31. The Fal her purchaſes Lands to him and his Heirs, and when he 


was pon his Death-Bed ſends for his eldeſt Son, and tells him that theſe 


Lands were bought with his ſecond Son's Money, and that he intended to give 
them to him, whereupon the eldeff Son promiſed that he ſhould enjoy them 


accordingly. The Father dies. The Ld. Keeper Wright, and the Maſ- 


ter of the Rolls held, that the eldeſt Son ought to have thefe Lands, 
becauſe by the Statute of Frauds and Perjuries, there ought to have 
been a Declaration ot the Uſe or Truit in Writing; But Lord Chan- 
cellor Cowper was of another Opinion, becauſe of the Fraud in this 
Caſe, in that the eldeſt Son promiſed the Father, upon his Death-Bed, 
that the other ſhould enjoy the Lands, ſo he took this to be a Caſe our 
of the Statute. Mich. 1 Ann. Canc. Sellack v. Harris. | 

32. A. enters into Treaty with C. about a Parcel of Land, and ſo did B. 
A. meets B. and tells him, that if he would deſiſt, and permit him to go on 


with his intended Purchaſe be would Itt him a Parcel ot Ground which he 


d:/ired ; accordingly to this B. agreed, and A. afterwards compleated his 
Purchaſe with C. then B. comes to A. and deſires him that he would let 
him have the Parcel of Ground, to which A. anſwers, that now he 
could not, becauſe it would be more convenient to him; and, ſays he, 
tough ] intended to let you have it, as the Circumſtances then were 
yet my Purpoſe, and my Intentions, are now altered. B. brings a Bill 
In Chancery to have a Performance of this Agreement. A. inſiſts that 
be made no abſolute Promiſe, and ſets forth ſuch Agreement as betore, 
and alſo inſiſts upon the Statute, that there ought to have been an A- 


greement in Writing. At the Hearing ic was inſiſted, that for two... 


= Reaſons 


— 2 — > _- 
— 9 — oY 
— * 
£ — — — — > = < * — 
X < o | 
— 0 — FY 

* well Ye: — — cow ee IEC — ——ä — 

- — ens 

— 


+ + 7 N ” 

; F CdS Fn Ree > 

2 — 
* . 


1 
F 
: 


* 

*. 
* 
+ 


i 
1 
125 
; Le 
$: 
00> 
7 
11 1 
＋ 
74 
: 9 
{ 


_—_— 
= RT 
* — 


= «47 2-2, 
— 


— * 1 1 — . 12 : 
Ss. 2 5.5.2 


——— 


nt » 


: pag Contract and Agreement. 


3 —— 


Reaſons this was out of the Statute, iſt, Becauſe the Plaintiff had ex- 
ecuted one Part ot the Agreement. 2dly, Becauſe here was an Agree. 
ment in Writing, the Agreement being /et 10 in the Defendant's An- 
ſer, Lord Chancellor ſaid, here is no abſolute and poſitive Agree. 
ment, but the Words are ambiguous and uncertain, and the S$tarure in. 
tended to ouſt as well all ſuch ambiguous Agrecments as to prevent Perju— 
ries &c. and this Agreement will not bind unleſs it were in W riting. 
Mich. 7 Ann. Anon. 1 

Wms Rep. 33. A Marriage Setlement was explained by Articles precedent. 

123. Trin. 65 8. pl. 584. Trin. 1710. Honour v. Honour. 


1710. 8. . | 
— 1 Vern. 218. Speke v. Speke, S. P 


2 Vern. 


See tit. Marriage (E. a) per tot. 


34 A Father encourages the Courtſhip of his Son with another“; 
Daughter, who propoſes by Letter to give her 500 J. if the Father would 
ſettle 100 l. per Annum on the Son which is refuſed ; The Son and Daugh- 
ter marry privately, aud after this Letter ts written; then he, that refuſed, con- 
ſeated, aud he, that conſented, refuſed. On a Bill lor Perſormance ot this A- 
greement it was objected, that theſe Promiſes were within the Statute of 
Frauds, and that the Letter being after the Marriage thould not bind; bur 
decreed contra on Circumſtances of the Father's Privity and Conſent to the 
Match and of the Marriage by after wards approving of it. That it was 
cat of the Statute if no Letter, for the Agreement is admitted by the Auſtoer; 
but this Caſe doth not depend on Parol Evidence or Admiſſions; tor the 
Litter after Marriage, conſidering the Trauſattions beſcre, is ſufficient. The 
Otter to ſettle 100 J. per Ann. thall be in Zail, with a Power to the Huſ- 
band to charge it with 500 l. for younger Children, being the Mother's 
Portion, and decreed accordingly ; Per Harcourt Lord Keeper, 1712, 
Hodgſon v. Hutchenſon. | 


35. A Steward has a general Authority to make Contracts with the Tenants 
&c. bur this will 2 Lind the Lord without his Conſent and Approbati- 
on, or unleſs Part of the Bargain is actually executed; Per Lord C. Cows 
per. Paſch. 3. Geo. DE 


Wiss Rep: 36. A Diſtinction was taken and agreed by the Court, that where- 


616: Ph 13G upon a Treaty tor Marriage, or any other Treaty, the Parties come to 
Lady Mon- an Agreement, but the ſame is never reduced into Writing, nor any Pro- 
tacute v Sir poſal made to reduce it into Writing, ſo that they rely wholly on their 
Geo. Max- Parol Agreement, that if this be ot executed in Part, neither Party can 
well. S. C. compel the other to a ſpecifick Pertormance. But if there was an Azree- 
which ice at 5 


tit Marriage en, t0 reduce it into Writing, but that is prevented by the Fraud, or prac- 


(W) pl. 11. tiſe of the other Party, the Court will relieve. As where Inſtructions are 

_ given and Preparations made tor the Drawing of a Marriage-ſettlement, 

and before it is compleated, the Woman is drawn in by the Aſſurances 

and Promiſes of the Mam io perform it to marry him; Per Ld, Macclesfield 

Ch. Prec. 526. pl. 323. Mich. 1719. Sir George Maxwell v. Lady Mon- 
tague. 1 e 


S. P cited as 3. A Feoffment was made, and the Feoffee promiſed to make a Defea. 


EO of ſance, Which Promiſe was by Parol and not in Writing, yet decreed a 
ena, good Promile within the Starute ; Per North K. Skin 143. cites it as 
115 o . my 7e * 

on the Fraud ruled in Lord Chancellor's Finche's Time. 

after the - © 3 8 : e | 
Statute. Chan. Prec. Mich. 1719. in Caſe of Sir Geo. Maxwell v. Lady Montague. 


38. W. leaſed an Horſe to N. for eleven Years, and wos to allow 20 J. ta 
be laid out in Repairs, the Agreement was reduced into Mriting fizned and 
ſealed by both Parties; N. repazred the Houle, and finding it to take © 
much greater Suni than the 201. told IV. of it, and that he would ne vert heleſs 
£0 one, and lay out more Money, if he would enlarge the Term to twenty out 
cars, or add iourteen, or as many as N. thould think fit. I. ehe 
OR 3 — ny 2 .* $84 
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that they would not fall out about that, and after declared, that he would en- 
large the Term, without mentioning any Term in certain. Quære, Whe- 
ther this new Agreement made by Parol, which varied from the written 
Agreement, ſhould be carried into Execution notwithſtanding the Sta- 
cure of Frauds? Maiter ot Rolls ſaid, that before the Statute written 


Agreements could not be controuled by a Parol Agreement contrary to 
it, or altering it; but 7/1 ts a new Agreement, and the laying out the Ho- 


ney is a Performance on one Part, and otght to be carried into Execution, and 


built his Decree upon theſe Caſes. 1it. Where a Parol Agreement was [or 


g Buildings Leaſe, and before it was reduced into Writins the Leſſee began to 
build, and after differing on the Terms of the Leaſe, the Leſſee broug ht a Bill 
and the Leſſor inſiſted on the Statute of Frauds. The Lord Keeper difiniſ- 
ſed the Bill, but the Plainiiff was relieved in Dom, Proc. and the ſecond 


was a Caſe in Lord Jefleries's Time, MS Rep. Mich. 4. Geo, Caic. 


39. A. agrees with Bs Broker for 5000 1. South Sea Stock, the Broker, 
accordins to Uſage, made an FEniry of this Agreement in his Pocket-book. 


The Detendant pleaded Statute of Frauds, that no Contract can be good 


unleſs reduced into Writing. Lord C. Cowper feemed of Opinion that 
the Plea was good, and 1aid that it had been fo held in many other Caſes; 
bur on looking into the Plea he found, that he had barely pleaded the 
Statute, without adding, that this Agreement was not reduced into 
Writing as he jhould have done, and fo had not brought his Cafe within 


the Statute; and therefore the Plea was over- ruled. Chan. Prec. 533. 


pl. 328. Trin. 1720. Muiſell v. Cockx. 8 

40 Where the Statute of Fraud has been uſed to cover a Fraud, the Court 
has atrays relieved. The 1it Caſe in Lord Nottingham's Time, where 
there was an avſo/tte Conveyance aud a Deſeaſance, which Defendant 
would not execute, bur inſiſted on the Statute, and it was over-ruled. 


Next, in Lord Jetirey's Time, where putting the Party into Poſſeſſion was 


ſuch an Execution of the Agreement in Part as was good againſt a ſubſequent 
Purcſhaſor; So where one ſtands by, and jees the Party lay out his Money in 
Building on the Defendant's Ground, he was bound thereby. The Bill 


here was ro have a Leaſe according to the Defendants Promiſe, Plaintiff ha- 
_ wing laid out Money in the Premiſſes, and the Detendant inſiſts on the Sta- 
tute there being no Agreement in Writing, nor any certain Terms agreed 


upon, and ſays what Plaintiff laid out was not on laſting Improvements, 
but admits Plaintiff built a Stable which coſt him about 10 1. It was pro- 
ved, that Defendant told the Plaintiff his Word was as good as his Bond, 
and promiſed the Plaintiff a Leaſe when he ſhonld have renewed his own from 
his Landlord. Lord Chancellor ſaid, that the Defendant is guilty of a 
Fraud, and ought to be puniſhed for it, and fo decreed aLeaſe to the Plain- 


Liti, though the Terms were uncertain, it is in the Plaintiff's Election for 
what Time he will hold it, and he doth elect to hold during the De- 


tendanr's Term, at the old Rent, and Plaintiff to pay Coſts, Mich. 5 
Geo. Canc. | e N 
41. Where a Man on Promiſe of a Leaſe to be made to him, /ays ont 


Money on Improvements, he thall oblige the Leſſor atrerwards to execute 
the Leaſe, becauſe it was executed on the Part of the Leſſee; beſides 


the Letior thall not take Advantage of his own Fraud to run away 


with the Improvements made by another; bur if zo ſuch Fxpence had been 
on the Leſſee's Part, a bare Promiſe of the Leaſe, though accompanied 
with Poſſeſſion, as where a Leſſee by Parol agreed to take a Leaſe for a Term 


for Years certain, and continued in Poſſeſſion on the Credit thereof, yet there 
being no Writing to make our this Agreement, it is directly within the 
Stature, Chan. Prec. 561. pl. 344. cites it as held by the Maſter of the 
Rolls. Mich. 1120. in Caſe of Smith v. Turner. 5 
442. A. agrees with B. for the Purchaſe of nine Houſes, which were in 


Mortgage 10 J. S. and pays him a Guinea in Earneſt, B. writes a Note to 
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J. F. and deſires him to deliver up the Nritiugs he having diſpoſed of then, 
which J. F. reſufed, unlejs the Mortgage-muney was paid him down, * 
afterwards purchaſes them himſelf ; on a Bill brought by A. tor a ſpeci. 
fick Execution ot the Agreement it was held, that neither the Guinea 
paid down, nor the Note (which was only an Evidence of Aſſent, but 
did not aſcertain the Terms of the Agreement as to what Sum was to 
be paid, nor to whom the Houſes were to be diſpoſed of, nor whether b 1 
way ot Sale or All:gnment, or Leaſe, and 1o all the Danger of Perjury 2 
which the Statute was to provide againſt, would be let in to aſcertain l 
this Agreement) were ſufficient to take it out ot the Statute of Frauds by 
and Perjuries. Chan. Prec. 560. pl. 344. Paich. 1721. Seagood y, £ 
Meal and Leonard. | | tes 5 } 
43. Where there is a Parol Agreement tor a Leaſe, and the Leſſee : 

by Virtue of ſuch Agreement enters and builds; this Court will eſtab— 
liſh it on the Foot of Fraud in the Leſſor, notwithitanding the Statute 
of Frauds &c. becauſe Contracts executed in Part are not always witn- ( 
in the Starute, though Executory Contracts are, Per Cur. 9 Mod, 3). F 
Trin. 9 Geo. in Cafe of Savage v. Foſter. | 
8. P. cited 44. A. made an abſolute Mortgage to B. (which was the old Way of 
per Ld. mortgaging Eſtates) B. the Mortgagee promiſed to make a Deſeaſance, and e 
N i the Court decreed B. to make it, notwithſtanding the Statute of Frauds. 
Pee 546. Cired Arg. 9 Mod. 88. Hill. 10 Geo. in Canc. in Caſe ot Hoſier v. | 
ro have Read. DES | i | 
| 


been de- OED 
creed in Ld. Nottingham's Time. 


45. Appeal from the Rolls upon this Cafe. Hendon enters into a CG. 
tract in Writing with the Plaiatif for the Purchaſe of a College Leaſe ; the 
Plaintiff agrees to renew the Leaſe in the Name of Hendon, or ſuch Perſon 
as he ſhould nominate and appoint. Hendon directs the Plaintiff to renew 
the Leaſe in the Name of Cote, and declares he longht it for him as his A. 
geut ; The Plaintiſf brings the Bill againſt both tor the Reſidue of 
the Purchaſe-Money. Decree at the Rolls was againſt both Defendants 
to pay the Money, and in Caſe Hendon thould pay it, then he to be 
at Liberty to proſecute the Decree in the Name ot the Plaintiit againſt. 
the other Defendant Cox, who was the Principal. The Defendant Cox 
appeals, for that he did not give any Authority in Writing to the o- 
ther Detendant Hendon to buy it tor him, and therefore per Stat. 29 
Car. 2. of Frauds he ought not ro be bound by the Contract. Mac- 
clesfield C. affirmed the Decree, tor that the Authority to treat or buy tor 
him may be good without Writing, though the Contract itſelf muſt be in 
Writing, by the Statute of Frauds, MS Rep. Mich. 10 Geo. in Canc. 
Waller v. Hendon & Cox. N . | 
Comyns's 46. It was made a Queſtion, and laid before all the Judges of Eng- 
| 3 land, Whether a Contrat? for Stock be within the Statute of Frauds, 
1. Picker- which mentions Goods, Wares and Merchandizes fo as to require the 
ing v. 4p- Contract co be in Writing, or Money to be paid in Earneſt, and they 
pleby, S. P. were equally divided thereupon ; ſaid per Ld. C. King. 2 Wms's 
2 Rep. 308. Mich. 1725. in Caſe of Colt v. Nettervill. es | 
Ch. J. King, who doubting, it wasargued before the Court of C. B. and afterwards at Serjeant's-Inn, 
before all the Judges of England, but the Judges being divided in Opinion, it was adjourned. 
The Court ſaid, that it had been determined here, that Bargains relating to Stock are within the Sta- 
ture of Frauds, and it Earneſt is not given, are Nuda Pacta. Sel. Caſes in Canc. in Ld, King's Time, 
41. Trin. 11 Geo. Crull v. Dodſon. | 5 . 


47. Bill for a ſpectfick Performance of a Promiſe by Defendant to pre- 
care Plaintiff to be made Deputy to Defendant's You as Clerk of the Howje of 
Peers, or otherwiſe to provide for Plaintiff in Confideratioa of Plaintiff *s in- 
Aſting upon and ſolliciting in procuring a rever/ionury Grant of that Place fer 
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fendant's Son, which Defendant now enjoyed &c. Defendant pleaded 
che Statute of Frauds and Perjuries, and that the Promiſe was not in 
Writing, nor to be periormed within one Year; and alſo the Statute 
of Limitations, that the Promiſe was made above ſix Years before the 
Bill filed. Per Cur. the Plea allowed in both Reſpects, and held 1ſt. 


That a Parol Promiſe 7o be performed upon a Contingency which may or may 
not happen within a Tear after the making, is void within the Statute of 


Frauds. 2dly, And fo, if made above hx Years before the Bill or Ac- 
tion brought, is barr'd by the Statute of Limitations, though the Con- 
tingency or Time of Performance happens within the fix Years. MS. 
Rep. Trin. 1726. in the Exchequer. Reynolds v. Spencer Cowper, 
Eſq; Oo. 5 | 
: 38 Bill was brought for ſpecifick Performance of Covenants. The 
Plaintiff fold the Defendant a (bold Eftate of the yearly Value of 16 l. 
(on which was Timber to the Value of 1501.) tor 6301. and covenanted 
to ſurrender on er before Michaelmas then next ; the Defendant paid 10s. 
in Part of the Purchaſe, enter d on the Premiſſes, cut down Timber, ſtock- 
ed the Land, and did every Thing as Owner. The Plaintiff proved he 
gave Notice in Writing that he would ſurrender next Court Day, and at- 
tended accordingly. On the Defendant's Part there were ſeveral Proofs 
that he was diſorder'd in his Senſes, and though there be Proof that 
the Timber was of the Value of 1501. yet as no Cuſtom is alleged of 
the Tenant's having Power. to cut it down, it muſt be according to the 
Common Law, by which the Tenant has no Power over it, and there- 
fore a plain Impolition. The Chancellor was of Opinion it was a great 


over Value, and that his cutting down of 'Timber was a convincing 


Proof of his Folly, becauſe a direct Forfeiture; bur as it is, it is a Mat- 
ter meerly at Law; the Covenant is to ſurrender at or before Michael- 
mas, you ſay you were ready at the next Court, which does not appear to 
have been before Michaelmas ; if Surrender had been, Action would 


have lain at Law. Bill diſmiſſed. Sel. Caſes in Canc. in Ld King's 


Time. 3. Mich, 11 Geo. Edwards v. Heather, 


X p — 


(1) Executed 1n Part. By 29 Car. 2. cap. 3. 


1. Parol Agreement for the Sale of a Houſe, and 20s. paid, was 
8 decreed without further Execution proved; and the Maſter of 
the Rolls ſaid that he ſhould have demurred on the Bill; but having now 
proceeded to Eroof, he would decree it, and ſo he did. 2 Freem. Rep. 
128. pl. 154. Hill. 1670. Anon. TR 
2. A, agreed with B. for the Purchaſe of an Houſe for 290 l. to be 
paid, and paid 20 5. in Hand, and tendered the reſt at the Days and was 


relieved. 3 Chan. Rep. 28. Mich. 21 Car. 2. at the Rolls, Voll v. 


Smith, 


3. Articles of Agreement for a Purchaſe being performed in Part, 
decreed a ſpecifick Performance of the whole, the Maſter to ſettle the 


Conveyance, and the Purchaſor to give Security for the Remainder of 


5 


al 


- 4 A. fold Houſes to B. for 20001. A Note was made by A. of the 
Agreement /ign'd by B. but not by A. It was objected, that the Note 


binds not A. who did not ſign it, and that by the Statute of Frauds &c. 
and therefore in Equity cannot bind the other Party; becauſe either 
"00 Both 


the Purchaſe Money. Fin. R. 20. Mich. 25 Car. 2. Foſter v. Elves & 
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F, S. and deſires him to deliver up the Writings he having diſpoſed of them p 
which J. S. reſufed, unleſs the Mortgage-muney was paid him down, ang 


afterwards purchaſes them himſelf ; on a Bill brought by A. tor a ſpeci- 
fick Execution of the Agreement it was held, that neither the Guinea 


paid down, nor the Note (which was only an Evidence of Aſſent, but 


did not aſcertain the Terms of the Agreement as to what Sum was to 
be paid, nor to whom the Houſes were to be diſpoſed of, nor w hether b. 


way ot Sale or Aſfignment, or Leaſe, and 1o all the Danger ol Perjury, 
which the Statute was to provide againſt, would be let in to aicertain 


this Agreement) were ſufficient to take it out of the Statute of Frauds 
and Perjuries. Chan. Prec. 560. pl. 344. Paich. 1721. Seagood . 
Meal and Leonard. e RN | 
43. Where there is a Parol Agreement for a Leaſe, and the Leſſee 
by Virtue of ſuch Agreement enters and bailds; this Court will eftab- 
lith it on the Foot ot Fraud in the Leſſor, notwithftanding the Statute 
of Frauds &c. becauſe Contracts executed in Part are not always with- 
in the Statute, though Executory Contracts are, Per Cur. 9 Mod, 37. 
Trin. 9 Geo. in Cafe of Savage v. Foſter. = | 
S. P. cited 44. A. made an abſolute Mortgage to B. (which was the old Way of 
per Ld. mortgaging Eſtates) B. the Mortgagee promiſed to make a Deſeaſance, and 
1288 the Court decreed B. to make it, notwithſtanding the Statute of Frauds, 
080 474 Cited Arg. 9 Mod. $8. Hill. 10 Geo. in Canc. in Cafe ot Hojjer v. 
to have Read. | ; | 
been de- | : | 
creed in Ld. Nottingham's Time. 


45. Appeal from the Rolls upon this Cafe. Hendon enters into a u- 
tract in Writing with the Plaiatty for the Purchaſe of a College Leaſe ; the 
Plaintiff agrees to renew tbe Leaſe in the Name of Hendon, or ſuch Perſon 
as he ſhould nominate and appoint. Hendon direts the Plaintiff to renew 
the Leaſe in the Name of Cote, and declares he lought it for him as his A. 
geut ; The Plaintiſf brings the Bill againſt both tor the Reſidue of 
the Purchaſe- Money. Decree at the Rolls was againit both Defendants 
to pay the Money, and in Caſe Hendon thould pay it, then he to be 
ar Liberty to proſecute the Decree in the Name ot the Plaintiit againſt 


the other Defendant Cox, who was the Principal. The Defendant Cox 


appeals, for that he did not give any Authority in Writing to the o- 
ther Detendant Hendon to buy it tor him, and therefore per Stat. 29 
Car. 2 of Frauds he ought not to be bound by the Contract. Mac- 
clesfield C. affirmed the Decree, tor that the Authority to treat or buy tor 
him may be good without Writing, though the Contrat? itſelf muſt be in 


Writing, by the Statute of Frauds. MS Rep. Mich. 10 Geo. in Canc. | 


„Wallet . Hendon. & Con.” „ 5 5 
Comyns's 46. It was made a Queſtion, and laid before all the Judges of Eng- 


Rep. 355: land, Whether a Contract for Stock be within the Statute of Frauds, 
Mich. 7 Geo. 5 


I Picker⸗ which mentions Goods, Wares and Merchandizes ſo as to require the 
1. Picker- _ : 7, | 3 | 
ing v. Ip⸗ Contract to be in Writing, or Money to be paid in Earneſt, and they 
pleby. S. . were equally divided thereupon; ſaid per Ld. C. King. 2 Wms's 
-,ons. 213] Rep. 208. Mich; 1925: 1 e of Colt v. N . 
i Rep 30 Lo 1725. in Caſe of Colt v. Netterviil | 
Ch. J. King, who doubting, it wasargued before the Court of C. B. and afterwards at Serpant's-Inn, 
before all the Judges of England, but the Judges being divided in Opinion, it was adjourned. 
The Court ſaid, that it had been determined here, that Bargatns relating to Stock are within the Sta- 


ture of Frauds, and it Earneſt is not given, are Nuda Pacta. Sel. Caſes in Canc. in Ld, King's Time, 
41. Trin. 11 Geo. Crull v. Dodſon. | | | | = as 


4. Bill for a ſpectfick Performance of a Promiſe by Deſendant to pre- 

cure Plaintiff to be made Deputy to Defendant's you as Clerk of the Hoe of 
Peers, or otherwiſe to provide for Plaintiff in Confederation of Plaintiff *s ine 

/ifting upon and ſolliciting in procuring a rever/tonury Grant of that Place fer 
| — — „ 
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fendait's Son, which Defendant now enjoyed &c. Detendant' pleaded | 


the Statute of Frauds and Perjuries, and that the Promiſe was not in 
Writing, nor to be perlormed within one Year; and alſo the Statute 
of Limitations, that the Promiſe was made above ſix Years before the 
Bill filed. Per Cur, the Plea allowed in both Reſpects, and held iſt. 
That a Parol Promile 7o be performed upon a Contingency which may or may 
not happen within a Tear after the making, is void within the Statute of 
Frauds. 2dly, And ſo, if made above tix Years before the Bill or Ac- 
tion brought, is barr'd by the Statute of Limitations, though the Con- 
tingency or Time of Performance happens within the ſix Years, MS. 
Rep. Trin. 1726. in the Exchequer. Reynolds v. Spencer Cowper, 
Eſq; ” | ; | 
38. Bill was brought for ſpecifick Performance of Covenants. The 
Plaintiff ſold the Defendant a Cypyhold Aſtate of the yearly Value of 161. 
(on which was Timber to the Value of 150 J.) tor 630 l. and covenanted 
to ſurrender on er before Michaelmas then next; the Defendant paid 105. 
in Part of the Purchaſe, enter d on the Premiſſes, cut down Timber, ſtock= 
ed the Land, and did every Thing as Owner. The Plaintiff proved he 
gave Notice in Writing that he would ſurrender next Court Day, and at- 
tended accordingly. On the Defendant's Part there were ſeveral Proots 
that he was diſorder'd in his Senſes, and though there be Proof that 
the Timber was of the Value of 1501. yet as no Cuſtom 1s alleged of 
the Tenant's having Power to cut it down, it muſt be according to the 
Common Law, by which the Tenant has no Power over it, and there- 
fore a plain Impolition. The Chancellor was of Opinion it was a great 
over Value, and that his cutting down of Timber was a convincing 
Proof of his Folly, becauſe a direct Forfeiture; but as it is, it is a Mat- 


ter meerly at Law; the Covenant is to ſurrender at or before Michael- 
mas, you ſay you were ready at the next Court, which does not appear to 


have been before Michael mas; if Surrender had been, Action would 


have lain at Law. Bill diſmiſſed. Sel. Caſes in Canc. in Ld King's 


Time. 3. Mich, 11 Geo. Edwards v. Heather. 


(I) Executed in Part. By 29 Car. 2. cap. 3. 


1. X Parol Agreement for the Sale of a Houſe, and 205. paid, was 
II decreed without further Execution proved; and the Maſter of 
the Rolls ſaid that he ſhould have demurred on the Bill; but having now 


Preceeded to Proof, he would decree it, and ſo he did. 2 Freem. Rep. 
128. pl. 154. Hill. 1670. Anon. | | : | 


2. A. agreed with B. for the Purchaſe of an Houſe for 2901. to be 


paid, and paid 20 5. in Hand, and tendered the reſt at the Day, and was 
Ravel. 3 Chan. Rep. 28. Mich. 21 Car. 2. at the Rolls, Voll v. 
mith, ; | 4 NE 


3. Articles of Agreement for a Purchaſe being performed in Part, 
decreed a ſpecifick Performance of the whole, the Maſter to ſettle the 
Conveyance, and the Purchaſor to give Security for the Remainder of 


the Purchaſe Money. Fin, R. 20. Mich. 25 Car. 2. Foſter v. Elves & 


al : 


4 A. fold Houſes to B. for 20001. A Note was made by A. of the 


Agreement /ign'd by B. but not by A. It was objected, that the Note 


binds not A. who did not fign it, and that by the Statute of Frauds &c. 


and therefore in Equity cannot bind the other Party; becauſe either 


6 8 Both 


* — FEE * * Pre 


626 Contract and Agreement. 


Both muſt be bound, or neither of them, in Equity; Eut decreed the 
contrary. 2 Chan. iſes 164 Trin. 36 Car. 2. Hatton v. Grey. 

5. A. by Parol agrees to grant a Leaſe to B. A Leaſe is drawn and 
corrected by B's Counſel, and aiterwards ingroſſed and executed by A, 
B. pleaded the Storure of Fravds, that he had ſigned no Agreement in 

Writing, the Words of the Act being, that it mutt be ſigned by the 
Party that is to be bound by it. North K. ordered B. to aufwer, and 
to ſave the Benefit ot the Plea to the Hearing. Vern. R. 221. pl. 220, 
Hill. 1683, Lowther v. Carrill. 

6. Adminiſtrator and her two Children being intitled to a Leaſe of a 
Houſe, agree to make a Leaſe for 10 Fears. The Adminittrator, with 

the Privity of the other two, executed the Leaſe. The Statute of 

Frauds is no Plea tor the other rwo; Per Ld. K. North. Vern. 210. 

pl. 20%. Mich. 1683, Heyter v. Sturman. \ 

7. In a Caſe where no Intereſt may pa/s by a Parol Agreement, yer if 
the Perſon enjoys according to ſuch Agreement, an Action lies tor the Mo- 
ney upon the other's Agreement, as in the Caſe of an Agteement tor 
Enjoyment of Tithes for 6 Years. Skin. 113. pl. 4. Trin. 35 Car, 2, 
B. K. Eaton v. Sherwin. | | 

8. A dSetlement was made on the Wife in Marriage, in Purſuance 6 
Articles in \\ riting fealcd ; if it atter appear to be deficient, it thall be 
made up by the Heir; but if it had been only vpon a Parol Arreemeat, or 
if at the Time of the Settlement the Lands had been of full Value, and 

alter by Accident had gone leis, there had been no Relief. Skin. 158. 

Hill. 35 & 36 Car. 2. Speak v. Pedley. | | 

In this Caſe 9. A Parol Agreemeat for @ Purchaſe of Lana, aud Poſſeffion delivered, 

ther: was # decreed by Jellertes C. to be executed againſt a ſubſequent Purchaſor, 

Note ind ri wich Notice to whom a Conveyance was made, and who had thereup- 

gbr On paid his Money. Vern. R. 363. pl. 357. Hill. 1685. Bucher v, 

eicher Party, Srtapely and Butcher. | Og 

cuntuining 1 | | 0 1 

the He de of the Agreement. Ibid. — An Agreement, thougb not in Writing, if executed on 
one Part, has beet: 4i ways looked upon fo far concluſive; as to induce rv Court to decree an Executi- 
on on the other Parr; Per Ld. Macclesfield, Ch. Prec. 518. pl. 320 Trin. 1719, Lockey v. Lockey, 


10. Articles for the Purchaſe of Lands were /igaed, but not ſealed, but 
the Plaintiff was pur into Poſſeron of ſome Part The Court decreed 
an Execution, and Ld. Commithoner Rawlinſon ſail, that Agreements 
in Writing, though not ſealed, have ſome better Countenance imce the 
Statute of Frauds and Perjuries than they had before. Ch. Prec. 16. pl. 
16. Hill. 1690. Wheeler v. Newton. . 

11. If A. ſays to B. Ii give ſo much for your Horſe, and B. agrees 
to take it, it nothing more paſſeth between them, and no Earneſt is given, 
and they depart from one another, this in Point of Evidence is not to 
be taken bur as a naked Communication, and fo is D. 30. [pl. 203. & 14H. 

8. 22, Per Holt. Ch. J. in delivering the Opinion of the Court. Lutw. 
252. Hill. 8 W. 3. in the Caſe of Thorp v. Thorp. 

12. A. at a pablick Sale of Eſtate, offered 1250 l. for the Parchaſe, 
which was accepted and agreed to, and Conveyances directed to be 
made, and Peſſe/ion af ually delivered, but Diſputes aroſe about ſettling 
rhe Conveyances. Wright K. decreed A. to proceed in rhe Purchaſe, 
in Caſe he could have a good Title, and for that Purpoſe referr'd it to 
a Maſter. 2 Vern. 455. pl. 417. Hill. 1703. Pyke v. Williams. 

Iiq, cites 13. A. purſuant to a Parol Agreement for a Building Lease of Wild- 
aijo the C uſe, proceeded to pull down Part, and build Part, but before any Leaſe 
in Beaches executed, the Owner of the Soil died. Defendant's Repreſentatives 
knew vorking of the Matter, and inſiſted on the Statute of Frauds KC. 
Cur © Nod. and the Lord Keeper diſmiſſed the Bill; Bur on Appeal to the Lords 


ON pos in Parliament, that Diſmiſſion was reverſed, and a Building Leate de- 
Wben-tbe DE rare ß 
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creed ; cited 2 Vern 455. Hill. 1703, in Cale of Pyxe v. Williams, as Leſſor was 
the Caſe of * Foxcratt v. Litter. | ales; _ 

' a 1 | | | CCaLrca 
hat he thought he was bound in Conſcience to have made a Leaſe in Writing, and the Heir detirin 
him not to diicompo'e himſelt, promited that he would ſupply it. S. C. cited G. Equ. Rep. 11. — 
C ecited G. Equ Rep. 4. | IG 

*S C cited Chan. Prec. 519. and 526, 


14. Earneſt is only to bind the Bargain, and a Demand of Goods with- 1 Salk. 113: 
our Tender of the Money is void, becauſe it is not puriuant to the In- Pl. 2. F.C. | 
tent of the Bargain, 6 Mod. 162. Patch. 3 Ann. Langtord v. Admini- | * 8 
ſtrator of Tyler. . Hon Chi 

| 3 Jar Niſi 
3 | | | Prius at Guildhall. 

15. After Farniſt given the Vendor cannot ſell to another, but if Ven- 1 S4lk. 113. 
dee docs not come to pay and take the Goods, Vendor ought to re- REES 
queſt him to come aud pay, and it he comes not in convenient Time, iy; by . 
the „ greeinent is Gib <4 and then he may fell, 6. Mod. 162. Paſch. Holt Ch. J. 
3 Ann. B. R. Langiord v. Tyler. at Niſi Prius 

| at Guild- 
hall, 

16. Notwithſtanding the Earneit the Money muſt be paid upon 1 Salk. 113. 
ferching away the Goods, unrlt's there is expreſs Agreement that Pay- pl. 5 S C. & 
puns 18 to te made at a certain Time, 6 Mod. 162. per Holt Ch. ]. Ich CN 1 
Langford v. Tyler 5 8 

1). Tone Provoſt and Scholars of Kings College in Cambridge, be- 
ing ſeiſed ib Fee ot the Tithes of Friots Quarter in Tiverton in Com. 
Devon cum Pertineatiis, did by a Ped dated 15 July, 1699. demiſe 
the tame to Eliz. Duck, Widow, ior 21 Years uader ſeveral other 


Covenants and Rents ce. And atterwards the ſaid Mrs. Duck, by 
Articles dared the 234 June 1704 between her of the one Part, and 


Mr. Upcor oi the other Part, did covenanr and promiſe to convey to 
the Detendaric Upcot, his Executors, and Afſigns, the ſaid Portion of 
Tithes cum Pertinentits, during her Eſtate and Intereſt therein unex- 
pired ar Michaelmas then next following, and there were ſeveral 
other Covciants and Reſervaticas about rhe Pay ment of the Rents, and 
providing for the College Officers; and the faid Upcot was to give in 
Contideration of this 3 50 l. he Plaintiff, Coleman, who had former- 
ly been in Treaty with Mrs. Duck for theſ2 Tithes, hearing the Deten- 


dant had articled for them with her, applied himſalt to the Defendant, 


and alter ſeveral Freaties, which proved to be ine ſfectual, the Deien=- 
dant ſends his Son, William Upcot, and Mr. Freit, and Mr. Barton, 


with a Letler to the Plaintiff's Houle, dated 2oth September, 1704, 


wherein the ſaid Defendant ſaid, that if jive parted with the ſaid Tithes, it 


frould be on certain Conditions following, (viz.) That the Plaintiff ſhould 


pay the Defendant 1 50 l. when he rettagnifh'd his Right, and executed his 


Agrecment with Mrs Duck; That the Plaintiff” ſhould quit all Pretences of 
Tithes which the Plaintiff er his Son Londen fhould, or might claim in the 
Park tying within the ſaid Quarter of Tiverton, aud pay no more than 
formerly per Acre for the Tithes, or Veniſon, and pay only ros, per Ann. 
in Lieu of Tithes or Juſtment tor bis Sch Part in Weſt Barton, and 


that the Peſendant would have the Plaintiff's Right in the Seat in the 
Church where his Son London's Family fir, and anleſs the Plaintiff would 
take it upon theſe Terms, he would not part with it; and if the Plaintiff 
parred with it, the Deferdant was to have the Refuſal, and would be 


_ obliged ro take it within a Year upon the ſame Terms. This Letter 


was directed to the Plaiici!} and brought to his Houſe by the Deten=- 
dant's Son, who came thicier with two other Perſons, and as ſoon as the 


Plaintiff bad peruſed the Letter, he accepted of the Terms in the ſaid Letter; 


and 
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and dhe Son went Home and acquainted his Father with it, and the next 
Day ſeat his Attorney to acquaint the Defendant with it, and 10 requeſt 
from him a Copy of Mrs. Duck's Articles (the Original being lodg'd in 
the Hands of a Friend) who accordingly deliver'd them to the 2 Attorney, 
and appointed a Day for the exeeuting the ſame, and the receiving of the 
150 J. but on ſome Pretence he appointed the Day after that, and on the 
Mond ay went to Mrs. Duck (Who had alſo Notice of the Defendant's 
Agreement with the Plaintiff, by the Plaintiff's Order) and fetcled a 
Conve yance from Mrs. Duck to himſelt, | es 

N. B. The Letter was not ſubſcribed by Mr. Coleman, till 3 or 4 Days af 
ter his accepting of the Bargain, and was atterwards Stamp'd, paying the 
51. Penalty. | 


My Lord Keeper decreed the Defendant to perform this Agreement, 


for that it was directly within the Statute of Frauds, as being an A- 
greement ſign'd by the Party to be charged with the ſame, and there 


was no need of its being ſigned by both Parties, ard the Plaintitf by 


his Bill hath ſubmitred to perform what was required of his Part to be 
perform'd. If a Man (being in Company) makes Offers of a Bargain, 
and then writes them down, and figns them, and the other Party takes them 


| Up, and prefers his Bill, this ſhall be a good Bargain, and the Party ſhall 


be compelPd to a ſpecifick Performance of it. This though it was not 


at firſt a Contract, but conditionally only, it the other would accept of 


it, yet when the other had accepted of it, it was all one, and the Deten- 


dant intended it fo by his ſending his Son with the Letter, and two 


Perſons belides. MS. Rep. Hill. Vac. 5 Ann. Coleman v. Upcot, 
18. Wherever a Parol Agreement is begun to be put in Execution, and 


| intended to be continued, there though there be no Writing, yet this 


Court will inforce the Execution thereof, notwithſtanding the Statute 


of Frauds and Perjuries ; Per Ld Cowper. G. Equ. R. 4. Hill. 6 Ann. 


in Canc, in Caſe of Ld. Guernſey v. Rodbridges. 


But note, no 19. A. bought Goods of B. to the Value of 500 l. but not having 


Reaſon was 
given for. 
this Decree, 
Ibid. 


B. who made ſeveral Alterations, and gave it back to be ingroſs'd, where- 
upon a Time was appointed for A. and B. to meet and for B. to pay the 


Money ready to pay, propoſed to Mortgage Land to ſecure the Money, and 


in order thereto, A. left the Title Deeds with B. to get an Aſigument 
drawn, who carried the Deeds to an Attorney to inſpect the Title, and 
draw the Aſſignment, and after ſome time the Attorney died without 
drawing the Mortgage. 'Then B. carried them to a Scrivener tor the 
ſame Purpoſe, but before the Mortgage was perfected A. became & Bankrupt. 
Decreed the Deeds to be delivered up by B. to the Aſſignee of the Bank- 
rupt. Ch. Prec. 375. pl. 261, Mich. 1113. Brander v. Boles, 


20. A, the Plaintiff agreed to ſell B. the Detendant a Houſe for 6401. 


and by Conſent of A. and B. an Attorney drew a Conveyance, and ſent it to 


Money. A. and the Attorney came to the Place appointed, and executed 
_ the Conveyance, and got the ſame regiſtered, and then brought his Bill to 


compel B. to pay the Money. It was inſiſted, that B's altering the 
Draught with his own Hand could not be called a Signing, and that 
had he wrote over the whole Deed with his own Hand, without tigning 


it, it had not been ſufficient, and cited the Caſe of Ithel v. Potter, 


determined at the Rolls, Trin. 1719, on the very ſame Point. And 
Lord Chancellor ſaid, that unleſs in ſome particular Caſes w here there 


has been an Execution of the Contract, by entering upon and improving 


the Premiſſes, the Party's ſigning the Agreement is abſolutely neceflary 
tor the compleating it, and to put a different Conttruction upon the Act, 
would be to repeal it; and as to the Regiſtring the Deeds, he thought 
it immaterial as to binding B. And his Lordihip laid great Streſs on 


what the Detendant mentioned in the anſwering Part, wherein B. ſore 


that it was agreed on between A. and him, that B. might be off at any Time, 
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6 paying the Charge of preparing the Writing which B. ſaid he was wil- 
ling to do. Wams's. Rep. 770. pl. 221. Mich. 1722. Hawkins v. 
Holmes. | | 

21. An Agreement, though executed in Part, yet being afterwards 
by an Ali of Parliament rendered irporble to be performed, ſhall not pre- 
jadice any Perſon, 8 Mod. 51. Trin. 7 Geo. 1. Winnington v. 
Briſcoe. | 3 

22. Some Heads of a Leaſe agreed upon were taken by an Attorney in 
Writiag, but upon Proof that ſome aber cvere omitted which were agreed 
upon between rhe Parties at the fame Time, 'twas decreed that thoſe 
Clauſes ſhould be put into the Leaſe, notwithſtanding the Statute of 
Frauds, which was ſtrongly infiſted upon; Arg. 9 Mod. $8. Hill. 10 
Geo. 1. in Canc. in the Caſe of Holier v. Read, cites it as the Caſe of 
Jones v. Sherit. | | 


th 
—e— 


(K) Pleadings. 


1. IN Treſpaſs upon the Caſe, the Opinion of the Court was, that if 
a Man declares that the Defendant took upon him to make a Mill by 
a Day, and did not, the Declaration is not good, becauſe tis not declared. 
- what he ſhould have for his Jalour, and the Reaſon ſeems to be inaſmuch 
as otherwile it is Nh Paguimn unde non oritur Actio ; Quod Nota. 
Br. Contract, pl. 5. cites-3 H. 6. 36. 5 
2. Notwithſtanding a Contract may be uon Condition, yet in Debt 
the Party {vail not traverſe the Coniradt, becauſe he may wage his Law. 
Br. Contract, pl. 7. cites 33 H. 6. 43. . 
3. In Debt upon a Contract, if the Defendant ſays that it was made up- 
on certain Condition at anther Place in the ſame County, the Plaintiff may 
ſay, that it was made finipiy without Condition, Priſt, without traverting 
the Place, becaule it is in one and the fame County; but if the Condi- 
tion be made in another County, there he ſhall craverſe that it was not 
made {imply where the Plaintlit counted, and the like Order ſhall be 
in Detinue of Chattels, ſaid by Needham that it was adjudg'd the laſt 
Term, Quod nemo negavit, and ſo ſee Contract traverſable Which is in 
_ Elitet a nieſne Conveyance, where he might have waged his Law. Br. 
Traverſe per &c. pl. 30. cites 34 H. 6. 42. N „„ 
4. Debt upon a Retainer in Husbandry for his Salary arrear; the De- 
feudaut ſaid, that he did net retain him in Husbandry, and a good Plea, 
by reaſon that he cannot wage his Law in this Cale, and therefore he 
may traverſe the Contract; Quod Nora bene. Br. Contract, pl. 20. citcs 
33 H. 6. 22. FF) a aan = 
5. A Prior retained a Servant who ſerved the Fuſe, the Prior died. 
The Succeſſor thall be charged, though the Salary was more than is 
warranted by the Statute ; and per Danby, his Count is good, though _ 
he did wot jay by whom he was retained, nor whether he did his Service or 
rot, Quęre of the Retainer, Br. Contract, pl. 31. cites 3 E. 4. 21. 
6. Debt, becauſe the Plaintiſf had rhe Feme and Son ot the Deten- 
dant at Board, and let to the Detendant a Chamber tor the Feme and 
Son, rendering for the Chamber and Boarding 6s. a Week; and the 
Defendant ſaid, that the Plaintiff did not let the Chamber, and by the 
beſt Opinion it is a good Anſwer to all; For deftroying the Contract in 
Part, is deſtroying it in all; lor it is a Thing intire, Br. Barre, pl. 
29, Cites 9 E. 4. 1. 45 FE | 
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and the Son went Home and acquainted his Father with it, and the next 
Day ſeat his Attorney to acquaint the Defendant with it, and 10 requeſt 


from him a Copy of Mrs. Duck's Articles (the Original 2 lodg'd in 


the Hands of a Friend) who accordingly deliver'd them to the ſaid Attorney, 
and appointed a Day for the exeeuting the ſame, and the receiving of the 
150 J. but on ſome Pretence he appointed the Day after that, and on the 
Mond ay went to Mrs. Duck (Who had alſo Notice of the Defendant's 


Agreement with the Plaintiff, by the Plaintiff's Order) and ſettled a 


Conve yance from Mrs. Duck to himſelf. 


N. B. The Letter was not ſubſcribed by Mr. Coleman, till 3 or 4 Days af 
ter his accepting of the Bargain, and was afterwards Stamp'd, paying the 
F1.-Fenaity. 1 5 . 


My Lord Keeper decreed the Defendant to perform this Agreement, 
for that it was directly within the Statute of Frauds, as being an A- 


greement ſign'd by the Party to be charged with the ſame, and there 


his Bill hath ſubmitred to perform what was required of his Part to be 


was no need of its being ſigned by both Parties, ard the Plaintitf by 


perform'd. If a Man (being in Company) makes Offers of a Bargain, 
and then writes them down, and figns them, and the other Party takes them 
up, and prefers his Bill, this ſhall be a good Bargain, and the Party ſhall 
be compell'd to a ſpecifick Performance of it. This though it was not 
at firſt a Contract, but conditionally only, if the other would accept of 
it, yet when the other had accepted of it, it was all one, and the Defen- 
dant intended it ſo by his ſending his Son with the Letter, and two 
Perſons beſides. MS. Rep. Hill. Vac. 5 Ann. Coleman v. Upcot. 
18. Wherever a Parol Agreement is vegun to be put in Execution, and 
intended to be continued, there though there be no Writing, yet this 


Court will inforce the Execution thereof, notwithſtanding the Statute 


But note, no 
Reaſon was 
given for 
this Decree, 
Ibid. 


of Frauds and Perjuries ; Per Ld Cowper. G. Equ. R. 4. Hill. 6 Ann. 


in Canc. in Caſe of Ld. Guernſey v. Rodbridges. | 
19. A. bought Goods of B. to the Value of 500 I. but not having 
Money ready to pay, propoſed to Mortgage Land to ſecure the Money, and 


in order thereto, A. left the Title Deeds with B. to get an Aſigument 


drawn, who carried the Deeds to an Attorney to inſpect the Title, and 
draw the Aſſignment, and after ſome time rhe Attorney died without 
drawing the Mortgage. Then B. carried them to a Scrivener tor the 


ſame Purpoſe, but before the Mortgage was perfected A. became a Bankrupt. 


Decreed the Deeds to be delivered up by B. to the Aſſignee of the Bank- 


rupt. Ch. Prec. 375. pl. 261. Mich. 1713. Brander v. Boles 


20. A, the Plaintiff agreed to ſell B. the Defendant a Ebuſe for 6401. 


and by Conſent of A. and B. an Attorney drew a Conveyance, and ſent it to 


3. who made ſeveral Alterations, and gave it back to be ingroſs'd, where- 


Money. A. and the Attorney came to the Place appointed, and executed 
the Conveyance, and got the ſame regiſtered, and then brought his Bill to 
compel B. to pay the Money. It was inſiſted, that B's altering the 
Draught with his own Hand could not be called a Signing, and that 
had he wrote over the whole Deed with his own Hand, without tigning 
it, it had not been ſufficient, and cited the Caſe of Ithel v. Potter, 


upon a Time was appointed for A. and B. to meet and for B. to pay the 


determined at the Rolls, Trin. 1719, on the very ſame Point. And 
Lord Chancellor ſaid, that unleſs in ſome particular Caſes where there 
has been an Execution of the Contract, by entering upon and improving. 


the Premiſſes, the Party's ſigning the Agreement is abſolutely neceſſary 


for the compleating it, and to put a different Conſtrution upon the Act, 


would be to repeal it; and as to the Regiſtring the Deeds, he thought 


it immaterial as to binding B. And his Lordihip laid great Streſs on 


what the Defendant mentioned in the anſwering Part, wherein B. ſcrore 
that it was agreed on between A. and him, that B. might be off at any Tine, 
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en paying the Charge of preparing the Writing which B. ſaid he was wil- 


ling to do. Wms's. Rep. 770. pl. 221. Mich. 1722. Hawkins v. 
Holmes. 

21. An Agreement, though executed in Part, yet being afterwards 
by an Act of Parliament rendered impaſi ble to be performed, thall not pre- 


jadice any Perſon, 8 Mod. 51. Trin. 7 Geo. 1. Winnington v. 
Briſcoe. | 


22. Some Heads of a Leaſe agreed upon were taken by an Attorney in 
Writing, but upon Proof that ſome other <were omitted which were agreed 
upon between the Parties at the ſame Time, twas decreed that thoſe 


Clauſes ſhould be pur into the Leaſe, notwithſtanding the Statute of 


Frauds, which was ſtrongly inſiſted upon; Arg. 9 Mod. 88. Hill. 10 
Geo. I. in Canc. in the Cate of Hoſier v. Read, cites it as the Caſe of 


Jones v. Sheril. 


— 


(K) 5 Pleadings. 


1. IN Treſpaſs upon the Caſe, the Opinion of the Court was, that if 

a Man declares that the Defendaut too upon him to make a Mill by 
a Day, and did not, the Declaration is not good, becauſe *cis not declared 
what he ſhould have fur his Labour, and the Reaſon ſeems to be inaſmuch 


as otherwiſe it is Nudm Padum unde non oritur Attio ; Quod Nota. 


Br. Contract, pl. 5. cites 3 H. 6. 36. | 
2. Notwithſtanding a Contract may be apon Condition, yet in Debt 
the Party pail not traverſe the Contra, becauſe he may wage his Law. 


Br. Contract, pl. 7. cites 33 H. 6. 43. 


© 2 


3. In Debt upon a Contract, if the Defendant ſays that it was made up- 


on certain Condition at anther Place in the ſame County, the Plaintiff may 


ſay, that it was made ſimpiy without Condition, Priſt, without traverſing 
the Place, becauſe it is in one and the fame County; but it the Condi- 
tion be made in another County, there he ſhall craverſe that it was not 

1 counted, and the like Order ſhall be 
in Detinue of Chattels, ſaid by Needham that it was adjudg'd the laſt 
Term, Quod nemo negavit, and fo ſee Contract traverſable which is in 
Elect a meine Conveyance, where he might have waged his Law. Br. 


Traverſe per &c. pl. 30. cites 34 H. 6. 42. 
4. Debt upon a Retainer in Husbandry for his Salary arrear; the De- 


fendant ſaid, that he did nct retain him in Husbandry, and a good Plea, 


by reaſon that he cannot wage his Law in this Caſe, and therefore he 
may traderſe the Contract; Quod Nota bene. Br. Contract, pl. 20. citcs 


38 H. 6. 22. 5 | 1 — 

5. A Prior retained a Servant who ſerved the Flouſe, the Prior died. 
The Succeſſor thall be charged, though the Salary was more than is 
warranted by the Statute ; and per Danby, his Count is good, though 


be did mort jay by whom he was retained, nor whether he did his Service or 


tet. Quzre of the Retainer, Br. Contract, pl. 3). cites 3 E. 4. 21. 
6. Debt, becauſe the Plaintiſf had rhe Feme and Son of the Deten- 


_ Gant at Board, and ler to the Defendant a Chamber tor the Feme and 


Son, rendering tor the Chamber and Boarding 6s. a Week; and the 
Defendant ſaid, that the Plaintiff did not let the Chamber, and by the 
beſt Opinion it is a good Anſwer to all; For deſtroying the Contract in 
Part, is deſtroying it in all; tor it is a Thing intire. Br. Barre, pl. 


. * 


39. cites 9 E. 4. 1. | 
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nm. In Delt g, B. upon a Contrat? he ſaid, that the Cuntrat? was 
made oy tm and one C. who is alive not nained 3 judgment ot the Writ; 
by which the Hiit abated. Br. Briei, pl. 217. cites 9 E. 424. 
8. Action upon the Caſe of Bargain of certain Land for Money paid be- 


ore- hand, and after he infeoffed a Stranger contrary to his Bargain; the 
Def-ndant ſaid, that he ſold to the Plaimtiff upon Condition he ſhould pay 70 
hin 10 J. juice à Day, and per Cur. there he ought to traverſe, ab/que 
hoe that it was fold for ſo mach Money paid before-hand, prout &c. For 
when the Plajaciit fa/ely recites his Bargain, it ſuffices tor the Deiendanr 
to traverſe it. Br. Traverſe per &c. pl. 248. cites 16 E. 4.9. 
9. Bt Brooke ſays it ſeems, that if the Bargain be declzred faazle, the 
Jefendant may ſpew that it was upon Condition without Traverie, Br. 
1bid. Ro | | 
10. Debt, and counted of a Leaſe of a Chamber and certain Beds to the 
Detendanr, aud that he ſhall be at Table with the [laiutiff for a certain 
Time, paying 20 8. by the Week for all, and counted that it amounted to 
10 l. &c. The Defendant ſaid, that as to the Chamber aud Bed Non di- 
32/it, and found tor the Plaintiſt, and alleged in Arreſt of judgment, 
that this is Jeolail, becauſe he did not anſwer to the Boarding ; and upon 
good Argument it was held, that the Conract Falſe ia Parcel is falſe in 
all, and therefore the Plea good, Quod yon dimilit Parcellam &c. and 
therefore the Plaintiff recovered by Award. But Brian was ſtrongly 
againſt it, and rhe Juſtices of B. R. in coming trom Weſtminſter tid, 
that it was ſeojuil. And per Brian, the Iſluie lig hi to have been Nihil 
debbet prout &c. and give his Matter in Evidence; But all the other 
ſuites of C. B. were againſt Brian, and it ſeems to be good Reaſon 
that it hall be a good Plea ; for otherwite the Plaintiſt, by falſe Pe- 
clarations, (where the Contract was only for Boarding) may, by the 
adding the Leaſe of the Chamber, ouit the Delendant of his Law 
without juſt Cauſe; Quod Nota. Br, Dette. pl. 110. cices 21 E. 4. 28. 
11. In Debt the Delendant may traverſe Part of the Contract of the 
Thing of which the Defeadaat cannot wage his Law, Br. Contract, pl. 
28; cites 21 E. 4. 28. | 2 1 
132. It was ſaid Arguendo, that ix Debt, if the Plaintiff counts of 
buying of a Horſe in the County of Middleſex tor 20 8. and the De/eadant 
. ſays, that he boug ht it in London upon Conditions, and fhewed the Cindlition 
performed, abique hoc that he bought it in the County of Middleſex, prout 
Kc. and a good Plea ; Quod omnes conceſſerunt. Br, Traverſe per &c, 
|. 26x. Cites 21 K. 4. 29. e | EL OR TS 
See Tit Ap- 13. It one retaius a Servart to ſerve for a Near, for a Salary of 208, 
Portionment. there it the Servant demands the 208. lie ought ro few that the Tint is 
paſt, viz. that the Year is expired, aud oyght to plead it certainly ; be— 
cauſe his Action is given in reſpect of the Y ear paſt, and of the Thing 
done in Time, and tbe Time is Parcel of the Cauſe of the Demand, 
and precedes the Demand. Pl. C. 26. b. cites Mich. 20 H. J. 12. by 
Rede ]. 5 ! . 

14. Action for Breach of Covenant in a Deed ; Detendant pleads Parol 
Agreement, afterwards in Diſcharge of the former Covenant, but the Court 
held the Plea not good, and took theſe Diilerences ; that a Parol A- 
greement, before Breach of it, may be diſcharged by Parol, and lo plead- 
ed; but after Breach it cannot be pleaded in Diſcharge without Satiſ- 
faction alſo pleaded; hut a Diſcharge may be pleaded by Deed be the 

Covenant by Parol or by Deed after a Breach, and without Satisfat7ion. 
Sty. 8. Hill. 22 Car. B. R. Forteſcue v. Brograve e- 
15. He that will have the Benefit of a watual Agreement, mult / ew 
that he has done his Part, MS. Tab. March 28th, 17527 Durchels ot 
Hamilcoa v. Duke Hamilton.. 5 1 . 9 0 
) pe 
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(L) Decreed. 


I. Draught of an Agreement before Commiſſtoners decreed, notwith- 
ſtanding the Detendant fefuſed. 11 & 12 Eliz. Toth. 65. 
Pope v. Maſon. | | 1s | | 

2. Though an F/fate cannot be created by Covenant by Law, yet it 
will be made good in Equity. Toth. 147. cites June 4o Eliz, Prince 
y, Green. | 

3. The Detendant promiſed and agreed to aſſure Leaſes in Marriage 
with the Plaimiff 's Daughters, who would not pertorm it, but ordered. 
Toth. 260. cites Long v. Long. 40 Eliz. li. A. fo. 360 or 369. | 

4.. A Man promiſed to aſſure Lands in Confideration of Marriage, but af- | ö 
ter the Marriage Tetuſeth, yet oidered. Toth. 260. cites Gerards Caſe 

in 2 lac. Ii. A. 10. 202. | | 

5. I here the Low cannot give a Leaſe, or à Thing promiſed but Da- 
mage, there is fore Cauto tor the Court to compel the Party to perform 
tie Thing prommiſed. Toth. 259. cites Brown v. North, Waller v. 
Salter, Trim. 8. Jac. li. A. . 

6. The LJeiendant promiſed to ſell the Plaintiſ Land, whereof 10 5. 
ws given tim, yet the Detendant would not perform, yet he ſhould. 
Toth. 260. cites Ferne v. Bullock, Mich. 9 Jac. li A. to 274. 

7. Ihe Defentant promifed his Father, to aſſure certain Copybold 
Lands to the Flaintiff, but the Father dying before any Surrender, he de- 
ried to aſſure rhe fame, yet decreed he thould. Toth. 261. cites 21 
Maii, 9 Jac. Paile v. Paile. 0 | 
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8. Upon a Preiſe made by the Defendant to convey his Lands unto the f 
Plaintiſi, was the Cauſe of his Marriage, but when the ſaid Defendant | 
came to be old, he conveyed away the ſame Lands from the Plaintiff, 
__ contrary to his Promiſe. The Plaintiff was relieved tor Part of the 
ſaid Lands. Toth. 260. cites 13 Jul. 11 Ja. Orway v. Hibblethwaite. 
9. A Promiſe of 500 J. to make himſelf a Baronet, but would not pay it. 
Toth. 261. 262. cites Ruffel v. Read; yet decreed about, 5 or 6 Car. 
10. A. purchaſes Land of B. at 4320 l. A. after agrees, that o B's 
Abatement of 420 l. of the 4320 l. he would re-convey whenever the King, 
and Dean, and Chapter were reſtored. B. made the Abatement. De- 
creed againſt the Son of A. A. being dead, though it was objected, that 
it was only in Nature of a Wager, and the Conſideration unequal and 
penal; and that an Action more properly lay. Chan. Caſes 42. Hill. 
14 Car. 2, on appeal from a Decree at the Rolls. Parker v. Palmer. 
II. Promiſe to deliver up a Bond upon a Condition, which was after- 
wards pertorm'd ; Decreed to deliver up the Bond, though the Thing 
done did not amount to the Sum due. N. Ch. R. 128. 21 Car. 2. 
Bootle v. Sanctry. | 1 . | 
12. Sale of fourteen Shares out of thirty-fix Shares in the New Ri- 
ver Water, which thirty- ſix Shares were charged with a Rent of 500 J. 
per Ann. to the Crown in Fee, and 100 per Ann. to H. M. for Life. 
And Sir Hugh in his Agreement with B. had covenanted to diſcharge 
the fourteen Shares he had agreed to ſell B. from thoſe Rents, Decrecd 
that the Plaintiff ſhould enjoy the fourteen Shares diſcharged of thoſe 
Rents, and that the other twenty-two Shares ſhould be ſubject to the 
Plaintiff's Indemnity therein, notwithſtanding *cwas inſiſted that Sir 
Hugh's Covenant to diſcharge the fourteen Shares of thoſe Rents was 
merely Perſonal, and did not nor could charge the whole Rents upon 
the twenty two Shares. Chan. Caſes 208, 212. Trin. 23 Car. 2. Loid rs 
Cornbury v. Middleton. 1 4 
2 n 13. The —— — — | 
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32 Car. 2. Legate v. Hock wood. 


13. The Remedy of an Aarcemeut oughit to be reciprecal; Per Wind. 
ham J. Chan. Cates 209. Trin. 23 Car. 2. Lord. Cornbury v. Mid. 
dleton. | 
14. A Widow agrees to accept 1001, per Ann. for her Tointure, when 
by Marriage Articles the was to have 300 f. per Ann. The Court de. 
creed the Agreement, Fin. R. 128. Mich. 26 Car. 2. Norcliff v. 
Worſeley. 5 ; EN 

15. A. having made a Bill of Sale, and cenfeſs d a Fudgment to B. for 
ſecuring Rent, agreed atterwards with B. 20 deliver up the Bill, aum ac- 
knowledge Satisfattion on the Judgment if C. would be bound with B. 
ro A. for Payment, which was done accordingly, but B. died betore he 
had performed his Part. Decreed that the Adininittrator of B. deliver 
up the Bill of Sale, and acknowledge Satisfaction on the Judgment. 
Fin. R. 300. Paſch. 29 Car. 2. Love v. Hawk s. | 

16. A voluntary Agreement is not obliging in Equity, unleſs the 


whole be pertormed. Chan. Caſes 302. Mich. 29 Car. 2. Butcher v. 


Hinton & Short. f . 
17. An Agreement between Creditors of a Bankrupt decreed to be per- 
formed. Fin. R. 326. Mich. 29 Car. 2, Ebſworth and Manſell v. 
Kent & al. | 5 
18. Leſſee of a Term agrees in Conſideration of Money paid, and 
more to be paid, to ſell his Term to A. A. procuring a Licence of Leſſor 
and demiſing the Land to B. for her Life. A. inſtead of a Licence took a 
new Leaſe of the Leſſor tor the ſame Lives, and by Bill ſets forth thut 


he is ready to make the Demiſe to B. and pay the reſt of the Money, 


Þecreed the Agreement to be performed, and the Leaſe to be made to 


B. and B. to execute a Counterpart. Fin. K. 420. Paſch. 31 Car. 2. 


Wallenger v. Greenfield & Norris. | 

19. In Caſe of an uarcaſonable Agreement, though reduced into Wri— 
ting but nor Seal'd, as to give in Marriage with one Daughter more 
than would be remaining tor the Father, (who was in Debt) and two 
other Daughters, and the Mother. Ld. Chancellor would not decree 
the ſame, but if the Plaintiffs could recover at Law he would leave 


them to the Remedy, and it was referred to the Parties to agree amongſt 


themſelves, elſe to attend again. 2 Chan. Cafes 17 Hill. 31 & 32 Car, 
2. Anon. : | 1 5 | f 

20. A. agreed 20 ſell Land to B. and received 2 10 J. of the Purchaſe Mo- 
ney, and the Relidue was to be paid on executing the Conveyance ſuch 


a Day. Bur at the Day the Writings were not ready though rhe Mo- 


ney was; and A, telling B. he could have 1001. more tor the Land if 
B. would conſent to quit it to C. and that then A. would pay back to B. the 
210 J. with Intereſt, ro which B. conſented, and C. promiſed to become 
B's Pay maſter, if B. could procure A's Order for that Purpoſe ; But A. 


reſuſing to give ſuch Order, B. brought his Bill to compel him. De- 
creed that C. pay the ſame. Fin. R. 456. Trin. 32 Car. 2. Farmer v. 


Mariton. 


21. A, ſells Part of a Ship to B. and made a Bill of Sale of it, and 
B. gave Bond for the Money. A. ſnatches away the Bill of Sale, and ſaid 


he would Keep it till B. had paid the Money. B. requeſted a Bill of | 


Sale, bur A. refuſed. However, B. took Poſſaſſion of the Ship, and went 


a Voyage with her; at the Return A. offered to give B. a Bill of Sale, 


which B. then reſuſed, and now ſues to have ip his Bond, though he had 
not paid the Money, Finch C. decreed the Bond to be delivered up to 


B. and B. to reaſſign the Part of the Ship; becauſe when A. had Secu- 


rity he ought on Demand to have made Alſurance. 2 Ch. Cafes 5. Mich. 


22. It a Man buys Lands and ſecures the Money, if he who ſells 


will ot make Aſſurance when reaſonably demanded, he ſhall Joſe the 


Bargain 


— — 
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Bargain, and Bond decreed to be delivered up. 2 Chan. Caſes 6. Mich. 
22 Car. 2. in Caſe of Legate v. Hockwood. 
23. A Promiſe or Agreement by bem /i/e to avoid a Law-ſuir, that 
it ſne died without Itlue the world leave F. F. Foo J. ur the Land, She 
Marries and deviſes the Land to her Husband, and dies. Decreed that 
that the Agreement be executed. Vern. K. 48. Paſch. 1682. Goilmere 
v. Battiſon. | | 5 
24. Where fir// Purchaſor pays not Money according to Articles, a Fin. Rep. 
ſecond Purc haſon 1hall be admitted, though he had Notice. 2 Chan, Caſes 332, Mich. 
121. Trin. 34 Car. 2. Barebone v. Barnes, e 
25. Where a Farol Agreement is conſiſtent with, and does not comtra- Huntingdon 
dict the Deed, you may ſue at Law; Per Lord Keeper, and retuſed to & al'S. P. 
grant Reliet. 2 Chan. Caſes 143. Trin. 35 Car. 2, Foot v. Sal- 
way & al'. . . 5 
26. A Contract which carries an Equity to have it decreed in Specie, 
on lit to be without all Oljetiion ; Per Ld. N. North. Vern. 272. pl. 268. 
Mich. 1684, in Caſe of Johnſon v. Nott. ve 2 FE 
27. A Perſon indebted by Bonds, and failing in the World, applies 
to the Scrivener of the Obligees, to know where they lived, to apply 
to them tor a Compoſition; Rut the Scrivener not telling him, but pre- 
tending the Obligees were abſolutely under his Direction, undertoo to 
compound for 10 F. in the Pound, which was more than other Creditors 
received. The Debtor paid ſome Morey, und rendered the reſt accord- 
ing to the Agreement, but the Ov/gees world not ſtand to the Agreement. 
The Scriverier retuted to deliver up the Bonds. On a Bill by the Debtor 
it was decreed, that he pay to the Obligees their Principal, Intereſt, and 
Coſts, and that the Scriverer ſhould repay what the Plaintiff thould fo 
pay, and zademnify the Plaintiff according to the Agreement; Per Lds. 
Commitlioners. 2 Vern, 127. pl. 126. Hill. 1690. Parrot v. Wells & 
Clerk. 
28. A. makes 2 voluntary Settlement on B. who afterwards agrees to de- 
liver it up withour any Confraeration. This Agreement will be decreed 
in Equity; For by Ld. Keeper, a voluntary Settlement may be ſurren— 
dered without Contideration, and decreed a Reconveyance. Chan. 
Prec. 69. pl. 62. Hill. 1696. Wentworth v. Deverginy, _ 
29. Chancery will noc a/ter or amend the Agreement of the Parties. 


| Ch. Prec. 3g. Hill. 1698. Warrington v. Langham. 

30. Bond to transfer zoo l. Eaſt India Stock on or before September 30 
g next. The Stock was much riſen in Value ſince the Agreement, yet the 
: Detendant was decreed to transfer 300 1. Stock in a Fortnight, and ac- 
count tor all Dividends ſince Plaintiff ought to have transferred, and 


Cotts at Law, and here, or diſmiſs the Bill with Coſts. 2 Vern. 394. 

pl. 365. Mich. 1700. Gardner v. Pullen. To 

31. AS a beneficial Bargain will be decreed in Equity, ſo if it hap- Ch. Prec. 

eus ro be a lng one, it ought ſor the ſame Reaſon to be decreed ; Per 156 S. C.— 
Night K. 2 Vern. 423. Patch. 1701. City of London v. Richmond 3 
32. Equity will not carry anreaſonable Agreements into Execution. . ene 
. MS. Tab. February gth 1721. Brain v. Woolly. July 11th 1121. Ca- 

ral v. Chamberlain. March 24th 1720. Top v. Stanhope. 
55 33. Equity will not decree Tenant for Life to commit a Forfeiture. 
7 MS. Tab. February 1721. Brian v. Acton. 


34. Nor where the Methed of obtaining them is not ſtrictly regular, al- 
though executed in Part. MS. Tab. May 22d 1721. Rocktord v. 


Creſwick. 85 | . 
, $5. Nor where a Perſon of weak Underſtanding is drawn into it. MS. 
4 Tab. July 14th. 1721. Carol v. Chaniberlyn. 5 
. 36. Karl Godolphin agrees with — before the Act made for build- 
5 | . - — — 1 
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ing Blenheim at the Expence of the Crown; and recites, that he made 


ſuch Agreements at the Inflance and Deſire of the Duke of Mariboroygh, 


The Duke is bound by fuch Agreement, and as well liable to pay for the 
Work done after the Statute as betore. MS. Tab. May 8th 1721. Dur. 
cheſs of Marlborough v. Strong. 5 = 
37. Whether an Agreement made with the Committee of the Veſtry, hut 
never made an Att of the Veſtry, thall be carried into Execution > Ms. 


Tab. November 23d 1722. Bennet v. Perry, 


* 


38. Where a Contract has Jain dormant for many Years, there ſhall be 
no ſpecifick Pertormance decreed. MS. Tab. March 3. 1722, Wingteilq 
v. W haley. | 8 | 85 3 | 

39. The Plaintiff's Houſe being ſo near the Church, that the 5 
o'Clock Bell rung in the Morning diſturbed the Plaintiff. He came to 
an Agreement in Writing with the Churchwardens and Inhabitants, at a 
Veſtry, that the Plaintiff would erect a Cupulo and Clock at the Church, 


and in Conſideration thereof, the 5 O'Clock Beil ſhould not be rung in the 


Morning; This is a good Agreement, and decreed to be binding in 
Equity. 2 Wms's. Rep. 266. Hill. 1724. Martin & al' v. Nutkin 


40. Private Agreement in Derogation of Marriage Articles ſer aſide. 


MS. Tab. 1728, Morriſon v. Arbuthnot. 


41. A. treats tor the Marriage of his Son, and in the Settlement on 


Vis Son there is a Power reſerved to the Father, to jointure any Wife, whom 
he fould marry, tn 2601 per Annum, paying 1000 J. to the Son. The Fa- 


ther treating about marrying a ſecond Wife, the So agrees with the ſe- 


cond Wife's Relations to releaje the 100 1. and does releaſe it, but takes a 
private Bond from the Father for the Payment of this 106co0]. Equity will 
not fer aſide this Bond, becauſe it would be injurious ro rhe firſt Mar- 


riage, which being Prior in Time 7s zo be preferred. 3 W nms's Rep. 66. 
pl. 19. Trin. 1930. Roberts v. Roberts. 


432. A. articled with B. for the Purchaſe of Land deviſed to B. 2 


Atterwards B. ſued A. ro compel him to coinpleat the Purchaſe and pay 
the Purchaſe Money, B. anſwered, that he believed J. S duly executed 
the ſaid Will, and deviſed the Premitles as jet forth, and admitted the 
Articles, and that he was teady to proceed in his Purchaſe, all proper 
Parries joining. The Will was proved in Chancery to be duly executed ; but 
the Heir, who was Lejond Sea, though made a Party Defendant, had not ap- 
peared to or anſwered the ſa:d Bill, B. had entered upon Part of the El- 
tate, but the other Part being in a bad Condition, he wanted to be diſ- 
charged of his Purchaſe. Ld. Chancellor King ſaid, that it appears the 


Deſendant who articled for the Purchaſe, knew at that Time that tb: Heir 
was geyoud Sea, and ſtill accepted the Title, without inſiſting that the Heir 
ſpould join, or that the Will ſpould be proved againſt the Heir; Allo the 
 Detendanr admits by his Anſwer, that the Will was duly executed, 
and by entring upon great Part of the Eitate, has himſelf executed the 


Purchaſe, tor which Reaſon let him pay the reſt of the Purchaſe Money, 


with Intereſt, according to the Articles ; and at rhe ſame Time let the 
_ Fruitees and Mortgagees join in proper Conveyances to the Detendant 


the Purchaſor. Ir ſeems in this Cale to have been a great Help to the 


Title, that the Mortgage made by the Teſtator, and prior to the Will, 


was tor the greateſt Part of the Purchaſe Money, which muſt be kepr 


on Foot tor the Protection of the Title. 3 Wms's Rep. 192, 193. Tin. 


1733, Colt v. Wilſon & al. TE N 
43. A Bill in Equity lies not to compel the Performance of an Aeree- 


ment to pay in Coaſtderation of having ſtiſied a Proſecution for Felony ; 


other wife if zo /icp a Proſecution at Law for a Fraud. 3 Wms's Rep. 
279. Paſch. 1734, in Cale of Johnſon v. Ogilby & al'. 
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an Order of Court to ſubmit to ſuch Decree as the Court ſhould make, and 


neither Party to bring an Appeal, yet the Cauſe allowed to be re-heard. 


3 Wms's Rep. 242. pl. 57. Hill. 1733, Buck v. Fawcett. | 

45. An Attorney, tor and on Behalf of his Client the Detendant, pro- 
miſes to pay 500 I. This being done by the Conſent of the Client, the At- 
rorney is not liable, but only the Client; otherwiſe if the Attorney 
had no Authority from his Client to make this Engagement. 3 Wms's 
Rep. 277. pl. 68. Hill. 1)34, Johnſon v. Ogilby & aP}. 

46. A Truſt Eſtate was decreed to be ſold tor the Payment of Debts and 
Legacies, and to be ſold to the beſt Purchaſor. A. articles to buy the 
Eftate of the Truſtees, and brings a Bill to compel them to perform the 
Contract. The Truſtees by their Anſwer diſcloſe this Matter. The 
Court will make no new Decree, but will leave the former Decree to 
be purſued. 3 Wms's Rep. 282. Trin. 1734, Anneſley v. Alhurſt. 


(M) Decreed in Specie. 


i. TF Man promiſes me to make me a Houſe which he does not do, I ſhall 
have Remedy by Subpana, and it my Feoffee of Truſt will not per- 

form my Will, I thall have Subpzna againſt him; Per Jeany ; Quod 

Nota. Br. Conſcience, pl. 14. cites 8 E. 4. 4. 


2. On producing Preccdents the Court found it warranted by them, As upon Co- 


and che conitant Practice ot this Court, that where ſuch Agreements n that 
a Jointure 


have been made on which the Party can only recover Damages at Law gz, and 


to decree the Thing to be performed in Specie, wherein this Court does ſhould conti- | 
not bind the Intereſt of the Lands, but intorces the Party to perform % of ſuch 


Value. Abr. 


his own Agreement. Chan. Rep. 158. 21 Car. 1. Wiſeman v. Roper. Equ. Caſes 


18. Hedges v. Everard. 


3. B. having married without his Father's Privity, A. his Uncle, in S. C cited 


order to regain the Good-will of the Father to B. did, in Conſidera- Arg. 2 


tion of natural Alfection to B. as for re- gaining the Good-will of the e Rep. 


Father to B. covenanted with the Father, that i Caſe the Manor of H. of Randall 


ſhould deſcend to him, he would ſettle it on himſelf for Life, Remainder to B. v. Randall. 


and his Wife for Life, Remainder to B. and if ſuch Deſcent ſhould be pre- 
vented by Alienation, then he would aſſure ther Lands which might de- 


ſcend to him of that Value, and if no Lands of that Value deſcended, 
he would ſecure 4000 l. to be paid at his Death. The Manor did de- 


ſcend tO A. and upon A Bill by B. and his Wife, the Court, upon ; 
ſearching and conſidering Precedents, decreed a ſpecifick Performance, 
and that A. convey accordingly, though ar the Time of entring into 


| the Covenant B. had uo Power over the Lands to be ſettled. Ch. Rep. 


158. 21 Car. 1. Wiſeman v. Roper. 5 9 
4. The Vendor entred into Articles with the Vendee, 0 convey the 


Eſtate clear of all Incumbrances, and ſome were to be paid out of the Pur- 


chaſe Money, and the Vendor entred into a Recognizance for the Per- 


formance ot his Part, and thereupon o Part of the Purchaſe Mo- 


ney was paid, bur by the Articles the Vendee had Liberty to be diſcharged 
of the Bargain if he gave Nitice thereof before ſuch a Dime, and then the 
Vendor was to pay back jool. The Vendee liked, and afterwards diſ- 
liked, and gave Notice thereof, and defired to be diſcharged, but the Ven- 
dor exhibited a Bill for ſpecifick Performance ot the Articles. Vendee 
objected Incumbrances not diſcharged, and aſſigned &c. Decreed the 
Vendor to pay the 1ool. at Midſummer next, and Intereſt from this 
Time, and then the Recognizance to be delivered up and vacared, or 
in Default, that the Bill be diſmiſſed, but without Colts. Fin. Rep. 
12, Mich, 25 Car. 2. Hatton v. Long. | DES 5. Te. 


467. in Caſe. 
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5. Tenant for Life decreed to perform an Agreement in Specie as far 23 


he was capable, and trom which he would have ditcharged himſelf b 
pretending that in ſo doing he was ſhaljelt to an Aion of Waſte, and 
Damages decreed againſt him according to what Plaintiti had ſuſtained 
by his not enjoying the Premiſſes according to his Agreement. Pin. 
Rep. 164. Mich. 26 Car. 2. Cleaton v. Gower and Carleton. | 

6. A. ſeiſed of a conſiderable Eftate of Lands, both Free and 
Copy, and of a good Perſonal Eſtate, in Conſideration of 1500 l. agreed 
to ſettle all his Lands which he had or ſpould have, except Bl. Acre, and to 
leave all his Perſonal Eſtate, except 3000 l. ſo that all ,t come to B. 
aſter his Death. On a Bill by B. A. was decreed to convey, and the 
W ritings to be delivered to the Uſher of the Court. Fin. R. 230. Trin. 
2 Car. 2. Coke v. Biſhop. 5 . 

7. The Heir at Law pretending a Right to the Land, threatens to exist 


the Tenant in Poſſeſſion, who likewiſe claimed an Intereſt in the Fee 


whereupon the 7enant promiſes thus, viz. if die without Iſſtie of my Bic: 


dy, I will either give you 500 J. or leave you my Land, The Tenant was a 
Feme ſole at the Time of the Promiſe, but atter marries, and deviſes 
the Eſtate io the Husband, (who had no Notte of this Agreement, nor 
had any other Portion with her) and dies. Finch C. decreed the Agree- 
ment to be executed. Vern. 48. pl. 47. Mich. 1682. Goilmere v. Pat- 
tion. na 
8. In Caſe of Agreement to quit Peſſeſſton of Lands, Chancery will 
not decree a Conveyance ; But per Ld. K. North, , the Agreement had 
{ cen to have conveyed thoſe Lands he would have decreed the Agreement, 
though he was not appriſed what Eftate he had in them. Vern. 121. pl. 
111. Hill. 1682. Gerard v. Vaux. : | 
9. The Plaintiff affigned ſome Shares of the Exciſe to the Defendant, 
who theretpon covenanted to ſave him harmicſs, and to ſtaud in his Place 


touching all Payments to the King, The Plaintiff, being ſued by the King, 


brought his Bill 70 have the Agreement performed in Specie, and although 
it was inſiſted that the Plaintiff might recover Damages at Law, and 


that this was not a Covenant for any Thing certain, and that by this 


Means a Maſter in Chancery was to tax Damages inſtead of a jury; 
yet it was decreed that rhe Defendant thould perform his Covenants, 


and ir was directed to a Maſter, that as otten as any Breach ſhould hap- 


pen, he thould report it ſpccially, that the Court, if Occaſion ſhould be, 
might direct a Trial in a Quantum Damnihcar*. 1 Vern. 189. Mich. 35 
Car. 2. Ld. Ranelaugh v. Hayes. 5 1 

10. Bill was brought to have a ſpecifick Performance of a Covenant, 


by which the Plaintitt was to have a Pit for digging black Stone in De- 


tendanr's Ground, and that there fvonld be no other Pit there tor ſuch Pur— 
poſe ; But it appearing that Detendant, and thoſe under whom he 
claimed had had a Pit there for above 60 Years paſt, the Court diſ- 
miſſed the Bill. 2 Vern. 12). Hill. 1690. Scolefield v. Whitehead. 
11. N here no Action at Law will lie to recover Damages, there this Court 


will not execute the Agreement in Specie, for Equity will never make that 


a good Agreement which is not good by Law. 2 Freem Rep. 217. pl. 
289. Mich. 17997. Normandy Marquis v. Duke of Devonſhire. 

12. It was ſaid alſo, that where this Court executes an Agreement in 
Specie, it muſt be ſuch an Agreement as is fairly made, without any Fraud 


or Circumvention, 2 Freem, Rep. 217. pl. 289. Mich. 1697. Normandy 


Marquis v. Duk© of Pevonſhire. © 


2 Vern. 415. 13. Sir R. B. having Iſſue only Daughters /ettled his Eſtate upon 


pl. 379. Hill. T-u/tees to ſell, ſulject nevertheleſs zo a Power of Revocaticn ; Atterwards, 


17/00 Bron non the Marriage of his Danghter with the Plaintiff, by Deed reciting, that 


n his Intent was that the Manor of C. in Olſieſtion ſhould go to the Iſſue Aale 


8. C. accord- of the Plaintiſt, he thereby agreed, that if the Plaintiff jhould be miided 


10 
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Aould keep his Daughter, and indemnify the Baron from Debts ; atterwards 
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to purchaſe the ſame to him aud his Heirs, he ſhould have it for 1500 1. ingly ; and 
cheaper than the beſt Purchaſer would give for the ſame. Sir R. B. after- 5 _ 
wards made his Will, and gave the Complainant 15001. to be raijed out of Farther 
this Manor, but did not mention whether it thould be in Satista&tiou of char the 
the 1500 J. agreed to be allowed the Plaintiſt in Caſe he would purchaſe Covenant 
the fame. The Plaintiff preferred his Bill to have the Agreement exe- ale 7 m 
cuted, that he might purchaſe the ſaid Manor, and have an Allowance of the Plaintißß 
the 1500 J. It was held, that as it ſtood barely upon the Deed, this was not 
Court would not execute this Agreement in Specie, for this Court will bound to 
not execute all agreements in Specie, but will conſider upon Circumſtances take it at 

a S. | | „ene: 
relating to the ſaid Agreement, the Reaſonableneſs and Equitableneſs of and it was 
extcuting the ſame, and will in many Caſes leave the Party to his Re- obſerved, 
medy at Law to recover Damages only tor not performing the ſaid A- that as the 
greement ; and the Reaſon why they would not execute it in this Cafe, Coden 
was, becauſe, as it appeared upon the Face of the faid Agreement, it Fthe Plain 
would nor anſwer the Intent of it, it being declared by the ſaid Sir R. uff had died 
B. in the ſaid Agreement, that it was intended that this Manor ſhould go in the Lite- 
to the Iſſue Male ot Mr. Bromley, and Mr. B. having been married 22 bim of dir K. 


Years, and having no Iſſue Male, it was plain the main End of the As ree- _——— 


. . N N nant was of 
ment world not ve anſwered by an Execition in Specie, 2 Freem. Rep. no Effect; 
245, 245. pl. 313. Hill. 1700. Bromley v. Fettiplace. and it was 


14. And it was ſaid by the Lord Keeper, for another Reaſon he fd, that if 


could not be for executing ir, becauſe he looked upon ir as impractficabile Sir R after 


5 ; wards had 
for Mr B. to have it at 15001. leſs than the beft Purchaſer would give, be- had 4 Son, 


cauſe it was impoſſible ro know what the Purchaſer would give; tor it it ſhould 
could not be expoſed to Sale before a Matter to the beſt Purchaſer, be- have dit- 


cauſe whoever thould bid tor the Eſtate was not to have it becauſe Mr. <Þ>rg<d the 


; 5 een C ant. 
B. was to have it 1500 J. cheaper. The Plaintiff's Bill was diſinifled as Chas. 
to the executing of the Agreement in Specie, but was offered a Decree Prec. 138. 

for the 13001. Legacy, but then was to be enjoined from proceeding at pl. 121. S. C. 


Law, and had Timeè to conſider whether he would take it or not. ud the 


2 Freem. Rep. 245, 246, 247. pl. 313. Hill. 1700. Bromley v. Fetti- 4 3 
place. „„ 1 - TY the Will re- 


| | | 3 3 cites the 
Settlement and revokes it, which is, by Conſtruction, a defeating of the 15001. but 
Court of Equity is not obliged to decree a ſpecifick Execution of all Covenants and Agreements, be 
they on never ſo valuable Conſiderations, but will conſider all Circumſtances ; and Sir R's Circum- 
ſtances, and the Condition of his Fortune, being ſo much altered, (he being much indebred at the 
Time of making his Settlement) and thereupon his Purpoſe ſo much changed, that if a ſpecifick Ex- 


ecution of this Covenant ſhould be decreed, the whole Will would be defeated, and therefore he 
thought it ongint not to be executed in this Cate; and of the ſame Opinion was the Lord Keeper, and 
diſmiſſed the | | 4 HY | 1 


Ill. 


15. It was ſaid, that generally this Court will not execute an Agreement 
in Specie, but «when the Agreement is ſuch that an Action of Law will lie 


fer Damages for Nonperformance of it; But in ſome Caſes that will not 


hold; tor it a Marriage Agreement ſhould be ſo ill worded, that an Action 
would not lie at Law for the Breach of it, yet this Court will decree a Per- 


formance; Per Maſter of the Rolls. 2 Freem. Rep. 246. pl. 313, Hill. 


1700. Bromley v. Fettiplace. | et | 

16. And ſometimes ſulſequent Accidents diſcharge the Execution of * 2 Vern. 
an Agreement in Specie, and cited the Caſe in Fitzh. Subpœna 23. cited 416. pl. 379- 
in Shelley's Cale, 1 Rep. 100. where a Man being Suck, directed his 55. C. 
Truſtees to convey to his Daughter, and afterwards had a Son born, and 
dies; The Truſtees thall convey to the Son, and not to the Daughter; 
Per Maſter of the Rolls, 2 Freem. Rep. 246. pl. 313. Hill. 1700, 
Bromley v. Fettiplace. 77. ap On ey Ry 

17. On a Onarrel between Baron and Feme, the Baron agreed with the 
Father of the Wife that he would return her Portion to the Father, who 
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or releaſing his Inheritance, being a Truft Effate in Tail for an Annuny, 


— — 
— 
— 


the Baron ofiering to re- tate his Wife, the Baron retuſes Payment of the 


Portion back; Buc notwithſtanding, the Payment was decreed on the 
Father's giving Security to indemnity the Baron «gainit the Debts and 


Maintenance of the Waite and Child. 2 Vern. 386. Mich. 1700. Scel. 


ing v. Crawley. _ 
18. Where one Perſon hath triſted, or ſhewn a Backwardneſs in per. 
forming his Part of the Agreement, Equity will not decree a ſpecitick 
Performance in his Favour, eſpecially if Cire umſtances are altered. Ms. 
Tab. Jan. 26th 1702. Hayes v. Cary ll. LE. 

19. Bill brought by a Son to fer aſide an Agreement with his Father 


becauſe he was under the Power of his Father was diſmiſſed, becaule there 
being no Fraud proved, and 7zhe Son having been extravagant, but with- 
out Prejudice to his Heir. MS. Tab. }anuary 25th 1710. Green v. 
Green, , ae Cane DYC, | 

20. A Party that enters into Articles in Violation of a Truft ſhall never 
take Benefit by them. MS. Tab. Auguſt 17th 1715. Daly v. Linch. 


21. Bill for a ſpecifick Performance of an Agreement to transfer Stock, 


Caſe was, the Defendant agreed with the Plaintiff to transfer to him 1000/, 
F. F. Stock upon the 2oth of November then next following, at the Rate 
of 104 l. per Cent. and gave him a Promiſſory Note under his Hand for 
ſo doing, and received two &uineas of the Flaintiff zu Part of the Conji- 
deration Money; but the Defendant in drawing the Note, had put in the 


uſual Words (or pay the Difference) which the Plaintiff ſtrucꝶ out, aud 


h, nut agree to, and then the Defendant ſignei the Mete. Alter the Bar- 


gain made, and before the Time of delivering the Stock, the S. S. Stock 
did riſe conderably in Value, and the Detendant did not deliver the Stock 


at the Day, but a jew Days after offered to pay the Difference, and ſubmits 


ſo to do by his Anſwer ; but the Flaintiſf inſiſis to have the Stock attualiy 
transferred to him, and refuſes to take the Ditference &c. Sir Robeic 


Raymond, and Mr. Vernon tor the Deſendant inſiſted, that buying of 


Stock in this Manner to be delivered at a future Time, at a certain 
Price, was in Nature of a Wager upon the Riſe and Fall of Stock, and 


therefore paying the Ditizrence is a ſufficient Performance of the Con- 


tract; that a Contract for Sale of Stock differs from other Contracts tor 


Sale of an Houſe, Lands &c. for in ſuch Things there may be a parti- 
cular Conveniency or Benefit to the Buyer in this individual Houte &c. 


bur tis not ſo in Stock; for one 1000 J. is as good as another 10001. 
Stock, and is to be purchaſed daily in Exchange-Alley; that the Plain- 
tiff has his Remedy ar Law for the Damages, viz. the Difference, and 


that is the Juſtice of the Caſe between the Parties, that it is difcretion- 


ary in the Court to decree a ſpecificx Performance of an Agreement, 


and that in many Caſes the Court will leave the Party to his Remedy 
at Law for Breach ot a Contract Kc. | 5 
Sir Joſeph Jekill the Maſter of the Rolls ſaid, that this is a fair and 
reaſonable Agreement, and he ſaw no Reaſon why the Court thould not 
in this Caſe, as well as others, decree a ſpecifick Performance of the 
Contract, eſpecially ſince it was inſiſted upon by the Plaintiff at the 


making the Agreement, that he ſhould nor be obliged to take the Dit- 
terence, but would have the Stock actually delivered to him, and 'tis 
more tor the Advantage of the Buyer do have the Stock than the Dit- 
terence, and ſaves him the Trouble of buying it of another, and pay- 


ing Brokerage, and decreed that the Deſendant do transfer the Stock 
and pay the Dividends ſince 2oth November, Plaintiff to pay Intereſt 


of the Money to that Time, and ordered Coſts to the Plainilf. 


On an Appeal from this Decree, Parker C. upon opening the Cauſe, 
asked if the Plaintiff was at the South Sea Houſe upon the Day 4ppoint- 
ed tor transferring the Stock to demand ir, and tender the Money, 5. 

5 A = 2 15  leemed. 
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ſeemed ſtrongly againſt the Plaintiſt, and urged the Law in Caſe of a 1. 
Bargain for Corn to be delivered upon a Day certain at ſuch a Market, | e 5 
at ſuch a Price, and the Corn is not delivered according to the Con- | 
tract, the Buyer ſhall not by a Bill in Equity compel the Seller to a ſpe- 
cifick Performance of this Agreement, but the Buyer is left to his Re- 
med y at Law tor Breach of the Agreement, to recover Damages, (id eſt) 
the Difference between the Price agreed on by the Parties, and the Price 
of Corn upon the Market Day. 

It was faid, it was the common Juſtice of this Court, to compel the 
Party to a ſpecificæ Pertormance ot his Agreement, if the ſame was juſt 
and reaſonable, and fairly obtained; that this was a juſt, reaſonable, 
and fair Agreement in all the Circumitances ; it was the current Price 

dot the Stock at that Time, and no Impoſition upon the Defendant ; that = 

the ſublequent Riſe could not alter the Cate, for it was an equal Hazard | * 
that it might fall, and the Parties in ſuch Contracts execijtory mult take TT 1 
their Chance; they compared it to the Cafe of a Contract tor ſo many 1 
Bales of Silk, or any other Merchandiſe to be delivered at a future 1 
Day, at a certain Price; it the Value of the Silk or other Goods doth | Wo 
riſe betore the Day, that is no Excuſe tor Nonpertormance of the Con- E 
tract. So in the Cale of a Contract tor Lands, if Lands rife in Value, _ 
yet the Party ought to execute his Agreement, They ſaid, that 1 
from the Time of the Contract, to the Time appointed for the Delive- ON 
ry, the Stock aid nor rite above 121. per Cent. that it was not more at | | * 
the Time ot filing the Bill, which was in January 1718; nay, it was | 3 
not more at the Time of the Decree pronounced by the Maſter of the 
Rolls in Mich. Term laſt, and though the Stock has riſen ſince to a vaſt 
Price, between goo J. and 1000 J. per Cent. if the Plaintiff ſufters by 
that, it is his own Fault in not performing his Contract ſooner, when 
he was demanded fo to do, and in not obeying the Decree as he ought 
to have done; that Whatever has happened ſince cannot alter the Cate ; 
that the Contract was reaſonable at the Time it was made, and fo it 
was when the Bill was filed, and the Decree pronounced. | 

It was faid for the Defendant, that the Rule was laid down too ge 
neral for compelling the Execution of Agreements between the Parties, | 
that this Court would not compel the Party to perform a hard Agreement, 
though it was fair at the Time it was made, but leave the other Party to 

his Remedy at Law; that it was very unreaſonable now to compel the 
Delendant to transfer 1000 I. S. S. Stock to rhe Plaintiff at 1041. 105. 
per Cent. when it was worth 1000 l. per Cent. that paying the Differ- 
ence at the Day was a good Performance of this Contract; that the Plain- 
titi knew that the Deſendant had no Stock when he made the Bargain 

' with him, and therefore could not expect to have the Stock delivered 

to him, but to have the Difference if the Stock ſhould happen to rife be- 
fore tne Time, and he had no more Intention to take the Stock than 

the other had to deliver it, and this appears by his Non-attendance at 4 
the F. F. Houſe npon the Day to accept and pay for the Stock, They cited i 
the Cate of Marqueis of Mormandy and Lord Berkly, Tempore _ 

LA. Somers C. who ſaid in that Caſe, that the Court would not carry | 
Agreements into Execution unleſs the Contract was reaſonable and fair in 

every Particular, becauſe they cannot mitigate Damages upon the Cir- 
cumftances of the Cafe as a Jury may do, but mutt decree rhe whole 
Contract ro be performed. —=— 1 8 | = 
It was reply'd, thatP/aintiff ſome Days before the Stock was to be delivered, 9 
told the Deſeudant that he expected to have the Stock delivered to him, bur | 
the Defendant ſaid, that he had not the Stock, and therefore world not de- 
liver it, and afterwards the Defendant kept out of the Way fur fome Days, 
and the Pla:atiff could not find him, and that was the Reaſon he ard aot at- 
tend at the H. 8, Houſe to accept the Stoch; that this being occaſioned by 
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8 C cited 


Frin. 173 1. 


as eftabliſh'd 5 yu gs pp | 8 
them by the Will of F. F. J. S. by his Will gave a great Real and Per- 
n es ſonal Eſtate to A. and only a ſmall Real Eſtate to B. who brought a Bill 


Court. 2 againlt the Executors of a for an Account. It was objected, that ſuch 
Mme Rep. Articles were not to be encouraged. But Ld. C. Macclesfield held, that 


60S, 609. 


the Defendant's own unfair Dealing, the Plaintiffought not to ſuffer by 
it, and upon that Account the Plaintiit ought to be relieved in Eguir : 
becauſe he is remedileſs at Law tor want ot a legal Demand and Tender 
upon the Day. 
Parker C. There is no Reaſon to bring this Bill for a ſpecifick Per- 


formance of this Agreement, becauſe there is no Difference between this 


1000 J. F. H. Stock, and another 1000 l. Stock, which the Plaintiff might have 
bought of any other Perſon, upon the very Day, and the Plaintiff doth not ſuffer 
at all by the Non-pertormance of the Agreement ſpecifically, it the Defen- 
dant pays him the Difference; theſe forts of Contracts are commonly under 


ſtood to mean no more than to transfer the Stock or pay the Difference, and 


this ſully anſwers the Intention ot the Parties, and the Party has thereby 
the intire Benefit of his Contract as fully as if the Stock were actually 
delived, for he may buy of any other Perſon, and be no more Money 
out of Pocket than if the Stock were delivered to him according to the 


Agreement; this differs very much from the Caſe of a Contract for Lands, 


ſome Lands being more valuable than others, at leaſt more convenient than o- 
thers to the Purchaſer, but there is no Difference in Stock, one Man's 
Stock is of equal Benefit and Conveniency as another's. 3 
2dly, It appears that the Defendant had not the Stock when the Contraft 
was made, and this Court will not decree a ſpecifick Performance of a 
Contract when the Party has nor the Thing to deliver. Suppoſe a Con- 
tract for the Sale of Land, and the Party has not the Land at the Time 
he contracted for the Sale of it, this Court would not decree a ſpecifick 


Performance of the Agreement; it there be a Contract for the Sale of 


Malt, or any other Commodity, and the Seller has not the Malt or other 
Things agreed to be delivered, this Court will not compel the Party to 
perform his Agreement, but leave the Buyer to recover his Damages at 
Law tor Nonperformance of the Agreement. 5 | 
z3dly, In Contracts tor Stock, being ſubject to ſudden Riſe and Fall, 
the Day is the molt material Part of the Contract, and therefore not pro- 
per for a Court of Equity to carry into Execution; the Decree might 


be beneficial ro the Plaintiff one Day, and to his Prejudice the next. 


1 ſhall always diſcourage Bills of this Kind, but ſince the Defendant 
did Shuffle with the Plaintiff, and not otler to pay him the Difference 
till two Months after the Day, I will not diſmiſs the Bill, bur let the 
Maſter enquire what the Difference was at the Day, and the Defendant pay 
it to the Flaintiff with Intereſt, but no Coſts. Decree reverſed per Parker 
C. MS. Rep. Trin. 6 Geo. Cuddee v. Rutter. 1 
22. Bill tor a ſpecifick Performance of a Contract for 1000 l. York 


Buildings Stock at 105 1. per Cent. Bill diſmiſſed, tor that a Court of 
Equity will not carry theſe Sorts of Contracts into Execution, bur leave the 
Parties to their Remedy at Law for the Difference, but no Coſts in this 


Caſe, becauſe the Detendanr's Anſwer was fallified in ſeveral particulars; 
Per 1 C. MS. Rep. Trin. 8 Geo. Canc. Doriſon v., Weſt- 
brook. : | | be 


23. A. and B. who had married two Siſters, preſumptive Heirs of J. S. 
article to divide equally between them whatſoever ſhould be given to either of 


a Pertormance ought to be decreed, and his Lordihip decreed accord- 


_ logly. 2 Wms's Rep. 182. Trin. 1123. Beckley v. Newland. 


See ſupra, 


15. 


24. It being laid down as a Rule, that wherever no Action lies at Lau 


to recover Debt or Damages, there av Suit in Equity lies to compel a ſpeciv 
/1ck Performance, which ipecthck Performance is given in Lieu ot Da- 


mages; Bur Ld, C. Macclesheld denied this Rule to be true, which he 


1 


— — 


r 


. 2 _—_ “ "EB 


„ e e eee 


Dontract and Agreement. 541 
ſaid was plain from this Caſe ; As if a Feme Infant ſciſed in Fee, upon a 
Marriage with Conſent f Guardians, ſhould covenant in Con/ideration of a 
Settlement to convey her Inheritance to her Husband, If this were done in 
Contideration of a competent Settlement, Equity would execute this A- 


reement though no Action would Jie at Law to recover Damages. 
2 Wms's Rep. 243, 244. Mich. 1724, in Caſe of Cannel v. Buckle. 


25. Tis a general Rule in Equity, that where there is a Purchi/or for 9 Mod. 153. 


a valuable Conjideration on Articles only, without any other Conveyance, a. "7 


thoſe Articles thall be carried into Execution, and this is often done in Cas. 


the Caſe of an Heir on the Articles of his Anceſtor; Arg 9. Mod. 16. Charles v. 


Mich. 9 Geo. 1. in Canc. Lady Coventry v. Lord Coventry, Andrews, 
decreed, though the Heir of the Vendor was an Infant, that he join in the Conve 8 wine fi | 
Months after Age. | 1 | 6d 1 8 


26. Marriage Agreement was to ſurrender Copy hold Eftate to Uſe of the 
W fe and her Executors if fhe ſurvived, and gave a Bond for Performance. 
The Wife ſurvives and dies. The Bond was put in Suit and Recovery 
thereupon. Then Bill was brought for ſpecifick Pertormance and S 
render of Copyhold which was decreed, but Deduction to be made of 
Pamages recover'd. Decreed by Lord C. King. Mich. 1525. Dow- 
ding's Cafe. | 

27.A. purchaſed Land in B's Name, and B. gave Bond of 200). to convey it 
to ſuch U ſes as B. thould appoint, but did not. Though the Penalty ot the 
Bond was recovered at Law, and actually paid, yer the Obligor is com- 
pellible in Equity to convey the Land, and account for the Profits, but 
then he ſhall be allowed the 2001. and Intereſt ; Per Lord C. King. 
Mich. 1725. 2 Wms's Rep. 314. Moorecrolt v. Dowding. ET 

28, Bill for the Execution of Articles for the Sale of Lands againſt the 
Executor and Deviſees of Land for Life, and the Infant Heir of the Vendor. 

Mr. Lutwich pro Quer'. Though theſe Articles for the Sale of this 
Eſtate were made and executed by the Vendor atter the making his Will, 
which he thought was a Revocation of the Deviſe of thoſe Lands in E- 
quity, yet the legal backe, Lite he apprehended was in the Execu— 


tor and Deviſees, and theftore he prayed a Conveyance from the De- 
viſees, and an Injunction tor quiet Enjoyment againſt the Infant Heir 
at Law, &c. but did not pray an immediate Conveyance from the In- 
fant Heir, becauſe he did think him a "Truſtee within the Meaning of 
Stat.) Ann. cap. 19. ſo as to be able to make a good Conveyance by 


Virtue of that Act; for though the Vendor after a Contract for Sale 


of his Lands is conſidered in Equity as a Truſtee for the Purchaſor, yet 
he is only a Truſtee by Implication, and not an expreſs Truſtee; as 


where Lands are conveyed to A. in Truſt tor B. and theſe expreſs Truſts 


only are within Stat. 7 Ann. cap. 19. 
King C. Decreed, that the Articles be carried into Execution, and the 


Plainritf Sikes, upon paying the Purchaſe Money to the Executor, to be 


let into Poſſeſlion at Lady-day next, and the Defendants, the Executors, 
and Deviſces, to make a Conveyance to the Plaintiff and his Heirs at the 


Coſts of the Plaintiff, and the Plaintiff ro hold and enjoy the Premiſſes 


againſt the Infant Heir, and the Heir when he comes of full Age to convey 
to the Plaintiff and his Heirs, unleſs the Infant Heir, within tix Months 
aſter he comes of full Age, thews Cauſe to the contrary. Per King C. 
MS. Rep. Hill. 12 Geo. in Canc. Sikes v. Liſter & al'. 8 
29. A Bill was to have Execution of Articles of Agreement for th 

Purchaſe of Copyhold Land, ſetting forth the Title, which appeared to be 
doubtful. The Court ſaid it ſeemed to be a Bill brought to know the 
Opinion of the Court, whether the Plaintiff had bought a good Title 
or not; But Lord Chancellor would give no Opinion as to that, or as 


to a doubtful Cuſtom of barring Entails in the Manor mentioned like- 


— 6 * — — wiſe 


Geo 1. in 


bo . JAS > 5 4 d N 
— . — — fe Ihe ts — *. 
— — - — 


e r 
— — — Ste — 
— * 2 * 2 — a. — — 
- 2 — — # * _— by. —.— 
3 * N —— — . — 3 — 


2 


— — 


— IF © 0 Py 
, N o 
1 * 
6 


Contract and Agreement. 


— — 


wiſe in the Bill; But decreed in general a ſpecifick Performance of the 
Articles, and decreed the Lord (he being alſo a Party) to admir the 
Plaintiff accordingly. G. Equ. Rep. 189. Hill. 12 Geo. 1. Sayle y 
Reeves. FN 
zo. Bill lies to compel a ſpecifick Performance of an Award to convey 
an Eftate, where the Party ſubmitting has received the Money, in Conjj. 
deration whereof he is to convey the Eſtate ſued for. 3 Wms's Rey, 
187. pl. 45. Trin. 1733. Hall v. Hardy. | - 


—— 


+ —— 


(N) Decreed. Though there 1s no, or a very unequal, 
= Conſideration. 


I. A Greement on a very unequal Conſideration, as where A. before the 
Reſtoration of Charles ad. fold a Leate held of a Dean and Chap. 
ter tor three Lives tor 43201. Atrerwards B. agreed with A. the Plain- 
tiff, that if A. would abate him 420 1. he would re-convey the Leal: 
when the King, and the Dean, and Chapter were reſtored. The Plain- 
tiff thereupon abated rhe 
King, and Deans, A. brought his Bill tor the Leaſe againſt the Son of 
B. and the fame was decreed him by the Matter of the Rolls, 
the ſame was after wards aiirmed by the Lord Chancellor and Bridgman, 
Chan. Caſes 42. Hill. 14 Car. 2. Parker v. Palmer. e 
2. A. ſeiſed in Tail of Freehold Lands, with Remainder to B. his elder 
Brother, aud in bee of Copyhold Lands, deviſed rhe Copyhold Lands to B. 
and deviſed the Freehold Lands to C. the Plaintiff, his younger Brother, 
B. the Defendant apprehending, as C. had ſuggeſted ro him, that there had 
been a Recovery ſuffered by the Teſtator, agreed with the Plaintiff without 
any Conſideration, that each of them ſhould enjoy the Lands according to the 
Vill; but diſcovering atterwards that 20 Recovery had been ſiffered, he 
brought his Action to recover his Freehold Lands; and rhe Plaintitf 
brought a Bill ro eftabliſh zh Agreement; which was decreed accordin 


gly. 

1 Chan. Caſes 84. Paſch. 19 Car. 2. Frank v. Frank. | 75 

3 Chan. Rep. 3. A. was indebted to B. by Bond, and C. was indebted to A. C. 
26. Mich. 


gare Judgment to B. for the Debt which A. owed him. B. delivered 
20 Car. 2. |; 


Trin 21 BP A's Bond, and A. gave B. a new Bond that A. would pay the Money, 
Car 2. Booth if C. did not. Aſfterwards B. promiſed A. that if A. at his own Charge 


v. Sanky, 


would extend C's Land, B. would deliver up the new Bond, The Promite | 
$0 


was proved, and that A. at his own Charge did extend C's Lands. 
The Bond was ordered to be delivered up, though the Extent would not 
ſatisfy the Debt, and C. became inſolvent, N. Ch. R. 128. 21 Car. 2. 
Booth v. Sanftry. e „ 

4. A Scrivener neglectiug to inquire into a Title for his Client, on which 
Money was to be lent, and the Money being lent, and the Title proving 
bad, the Scrivener agrees to make Satisfaction another Way, and reduces 
it into Writing; and *rwas decreed in Specie, though *rwas inſiſted chat 
there was no Contideration, Ch. Prec. 19. pl. 20. Hill. 1690. King 
v. Withers. | 


5. A ſubſequent deliberate Act confirming an unreaſonable Bargain, when 
the Party is tully informed of every Thing, and under no Fraud nor 
Surprize, thall make the Bargain good. A. having 500 l. given him by 
his Uncle, in Cale he thould ſurvive the Feſtator's Wife, ſells it for 100. 


to be paid by 5 J. per Ann, bur that if the Teſtator's Wie thould die 


betore A. and the Legacy become due, in ſuch Cate the rett of the Mo- 
ney to be paid within a Year then next following. A. does ſurvive the 


Teſ- 


4201. and now atter the Reſtoration of the 


And 


tary Conveyance made before the Articles. 


Cites it as the Caſe of Stephens v. Baily. 


| Contract and Agreement. 
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Teſtator's Wife, and knows the Legacy was become due to him, and 
being fully apprized of the whole, confirms the Bargain; he thall be 


bound thereby. 3 Wms's Rep. 290. pl. 13. Trin. 1733. Cole v. Gibbons 
& al. and Martin v. Cole & al. 5 733 T 


. — . 1 . > i. 8 
—— — 
— 


(0) Not perfected, but Decreed ; and againſt whom, 
Not Party thereto. 8 


[ 


1. THE Bill prayeth Relief againſt the Defendant as Brother and 
Heir, tor that the Plaintiff paid to his Brot her deceaſed a line 
of 347. for a Leaſe, who died before the ſame was made, and therefore 
defireth either to have the Leate made by the Heir, or his Money again; 
thereupon it was ordered the Defendant ſhall antwer, and an Injunction 
granted. Cary's Rep. 110. cites 21 & 22 Eliz. Keem, alias, Mogge v. 


Meere. 


2. A Man that marries the Executrix of one that makes an Agree- 
ment, ſhall be as far bound as he himſelf that made the Agreement. Trin. 
Toth. 66. 40 Eliz. Ii. B. to. 118. Smith v. Gouch. 

3. A. agreed to leaſe Bl. Acre to 7 F. for ten Years, but before A, made 
the Leaſe according to his Promiſe he enfeoffed B. of Bl. Acre 2 valu- 
able Conſideration, and B. had Notice of this Promiſe before the Feoff ment 


made to him. B. is compellable in Chancery to make the Leaſe to J. S. 


according to the Promiſe, and by reaſon of the Notice; cited by Tan- 

field Ch. B. as decreed in Chancery in the Caſe of Gore v. Miglel⸗ 

worth, and ſo the Court agreed in the principal Caſe, Lane 60. Trin. 

n fac. in the Exchequer. ee got Cate. 55 5 
4 Agreement to convey Lands in Tail though imbezzled decreed to 


be performed according to the ſaid Articles. Toth. 66. Maii 11 Jac. li, 
A. to. 864. Bates v. Heard. 


5. Bill to be relieved concerning a Promiſe to aſſure Land of Inheri- 


\ tance, bur becauſe there was no Execution thereof, but only 55 S. paid in 


Hand, diſmiſſed. Toth 85. cires 30 Jac. Miller v. Blandiſt, 
6. A Promiſe to make a Leaſe in Marriage decreed againſt a Purchaſor. 


Toth. 262. cites Trin. 2 Car. Church v. Dom' Mordant. 


7. An Agreement for a Cuſtom thall bind a Purchaſor or Heir. Toth. 67. 


| 12 Car. Spicer v. Dockwray. 


8. Articles of Purchaſe were decreed to be 88 againſt a volun- And alſo a- 


veyance for 

| Ie a valuable 
„„ . 3 3 | | Conſideration 
made after, the Purchaſor's Agent having Notice. N. Ch. R. 59. 13 Car. 2. Hollowell and Merry v. 
Abney. ——-— Chan. Caſes 38. Merry v. Abney, S. C but calls it only a Contract, and that the No- 


Leach v. Dean. 


tice was given to him that made the Purchaſe tor another, —— Toth. 67. Mich. 2 Car. Wilkinſon y, 


Dean. 


9. A. Perſon that ſuffered a Recovery was, in point of Law, only 7e- 
nant for Life, but there had been an Agreement precedent to the Reco- 
very by the Anceſtor, that was dead, for the ſettling of the Premiſes 
ſo as ro have made the Tenant for Lite Tenant in Tail; Reſolved that 
the Recovery ſhould be good in Equity, and fhould work upon the A- 


greement. Chan, Caſes 49. Paſch. 16 Car. 2. Goodrick v. Brown. 


10. Tenant pur auter Vie to him and his Heirs articled for a Sale and Neiſt Chan, 
died; Though this is ſuch an Eſtate as is nor Aſſets to the Heir, yet he Rep. 106. 
was decreed to execute this Agreement. 2 Freem, Rep. 199. in pl. 274. 7 or 


11. Þ6- 


Try 


Þ n 
1 


han. Rep. 146. 16 Car, 1. Hainſt a Con- 


— 
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So where 11. Decreed that a Copyhold for Life thall be ſurrendered according tg 
Mortzage the Agreement, the Purchaſe Money having been paid to the firſt Lite 
ax rg hp who was Grantee, and died before his Purchaſor's Admittance, Cha 
Copyholder Rep. 272. 18 Car. 2. Greenwood v. Hare. 

died before XJ „ | 

any Surrender made; his Heir an Infant was decreed to ſurrender, unleſs Cauſe ſhewn within fix 
Months after full Age. Fin. R. 272. Mich. 28 Car, 2. Patte ſon v. Thompſon & al”. | 


ll 


12. Tenant in Tail mortgages without levying a Fine, and covenants for 
further Aſſurance ; the Iſſuè 1s not bound in Equity to make good this Af. 
ſurance. Lev. 238. Patch. 20 Car. 2. in Canc. Jenkins v. Keymith. 
Relief de- 13. Plaintiff agreed with Detendant for the Purchaſe of an Houſe for 
er 2901. to be paid, and paid 20s. in Haud, and tendered the reſt at the 
the whole Day; And relieved. 3 Ch. R. 28. Mich. 21 Car. 2. at the Rolls, Voll 
Money was V. Sith. | 
not paid at | | | £ | | | 
m m4 and where there was the Face of Fraud. 2 Vern. R. 187. pl. 169. Mich. 1690. Whorwood 
V. Simlon. | | 


14. Tenant in Tail is bound by his Agreement 0 convey, but the Iſſue in 
Tail is not bound by that Agreement; But it ue in Tail accepts the Sa- 
t15fatfion which was agreed to be given to the Tenant in Tail, it now be- 
comes his own Agreement, and ſhall bind him. Chan, Cafes 171. Tin. 
22 Car. 2. Roſs v. Roſs. | ; | 

15. An Agreement for incliſiug Lands, which were exchanged, was 
confirmed by a Decree agarnſt Several, whereof the Parſon of the Pariſh 


was one, and he and his Succeilors bound as io the Tithes. Fin. Rey, 


18. Mich. 25 Car. z. Edgerley v. Price & al. 


16. The Queſtion was, Whether the Iſſue ſhall be bound by the A- 
greement of his Fathgr, where twas an Iatail in Equity only, and not in 


Law, and no Fine paſſed? Per Lord Keeper, where Equity creates the 


Eſtate it ſhall be guided by Conſcience (and ſeemed to incline to make 


good the Agreement). Chan. Caſes 234. Mich. 26 Car. 2. Norclif v. 
Worſley. 5 | 
1. A Settlement agreed to be made on Marriage was decreed, alter the 
Death of the Father who made the Agreement, to be executed, and the 
Grandſon when of Age to levy a Fine. Fin. R. 110. Mich. 26 Car. 2. 
Foſter v. Foſter. 55 N = 
18. An Agent for a Purchaſor of Lands entered into Articles, and 
died before the Purchaſe compleated, and /o did the Vendor. But the 
Heir was decreed to execute a Conveyance, and to be indemnified from 


the Heirs of the Agent till a perfect Releaſe or Conveyance be procured 


from them. Fin. R. 201. Hill. 2) Car. 2. Earl of Bath v. Harvey. 
19. Leſſor covenants with Leſſee to take a new Leaſe of a College, 
and then to add three Years more to the Leaſe, or anſwer the Want there- 
of in Damages, the Leaſe being of Coppice Ground, and of no Profit 
to the Leflee without ſuch Addition of three Years. Leſſor took a new 
| Leaſe, bur inſtead of adding three Tears ſold it to a third Perſon, who 
had Notice of the Covenant ar the Time. Decreed that the Vendée per- 
torm the Covenant. Fin. R. 212. Paſch. 27 Car. 2. Finch v. the Earl 
ol Salisbury and Hawtry. 15 
20. Agreement for Sale of an Annuity for Years by the Baron of an 


Executrix, who dies, binds not the Executrix. 2 Chan. Caſes 17. Hill 


31321 & 32 Car. 2. Elton v. Waite and Harriſon. 1 
N. oo Rep. 21. Contract for a Copyhold Eſtate. Purchaſe Money paid. Bargainor 
| 14 dies before Surrender, His Heir decreed to ſurrender when he thould 

ventry, Per come of Age, and the Lord of the Manor preſently to admit the Plain— 
riman v. till Tenant of the Premilles. 2 Chan, Rep. 218. 33 Car. 2. Barker v. 
Gorges, 8 P. Hill. | | | os | 


though the 


Heir had fold the Reverſicn before for a valuable Conſideration, —m—— But Toth. 169. Pl. $0.1 584. 
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Wilton v. Danuirs, it was held, that the Heir is not in Equity bound to aſſure Lands which his 
-arher bargained and took Money for. | 


22. The Father and Son within Age covenant to convey Lands on a Agreement 
valuable Conſideration ; the Son was Infra Atatem, but being now o Herriazes 


come of Age, the Father is decreed to procure the Son to convey. 2 55 50 1 1 

Chan. Caſes 53. Trin 33 Car. 2. Anon. : | e Rs 67 
5 55 3 bold Lands 

a ſpecifick Execution decreed againſt the Heir. 9 Mod. 106. Mich. 11 Geo. in Canc. Neeve v. 

Keck, | | | h | | x 


23. A. on a Treaty of Marriage between B. his Brother and M. here 8 


hound himſelf, his Heirs &c. by Deed, to ſettle certain Lands of 14 1. a Lee ole 
Year on the ſaid B. and his Heirs in Caſe the ſaid A. ſhould die without nag LT bg 
Ihe. Aſterwards A, married, and ſettled the fame Lands on his Wife Hus::nd to 
as a Jointnre before Marriage, and dying without Iflue deviſed the convey Lands 
Land to his ſaid Wife in Fee; But on a Bill by B. Ld. C. Finch de- 4 bm in Fee 
creed the Land to the Plaintiff, becauſe it was proved, that the Mar gierte 
riage with the Plaintiff's Wite was in Expectation of the Performance take EffeR, 
of this Agreement, and he was obliged to have left the Land to the The Mar- 
Plaintiff if he had had no Iſſue. 2 Vent. 353. Mich. 33 Car, 2. Goil- nage took 


11 Effect. The 
mer v. Paddiſton. Wite died, 

: | | leaving one 
Child, who died. The Husband brought a Bill to compel a Cohveyance. Ld. C. Macclesfield ſaid 
that the Impropriety of the Security, or the inaccurate Manner of W ording ſuch Bond is vor 3 
rial, and the Bond being a written Evidence of the Agreement, and this Agreement being on a va- 
Inahle Corfideraticn, he faid it ſhould be executed in Equity. But the Bond being very ſtale, the 
Cover ordered a Trial at Law, to ſee whether the Bond was executed or not, and all other Matters 
to be reſpited till after the Trial. 2 Wms's Rep. 243. Mich. 1724. Cannel v. Buckle, | 


24. A. covenants on Marriage with B. to purchaſe Lands of 1101. per 
Ann. over and above what he had ſettled already, and ſettle it on his 
Wite tor Lite, Remainder to his Heirs, A. dies, no Purchaſe and Set- 
tlement made, and Adininiftration is granted to B. The Benefit was 
intended to B. and therefore a Bill brought by the Heir of A. to have 
ſuch Purchaſe made tor his Benefit was diſiniſſed. 2 Chan. R. 271. 35 


Car. 2. Langton v. North. 


25. An Adminiſtrator De Bonis Non of the Conuſee of a Statute, had 
agreed with the Conuſor 20 n it in Conſideration of a Sum of Money 
which upon the ſaid Agreement the Conuſor had cov enanted to pay him, 
his Executors, or Adminiſtrators. Adminiſtrator died. The Money was 
_ decreed to be paid to the Executors of the Adminiſtrator, and not to the 
Adminiſtrator De Bonis Non, though before the Extent it could not 
be athgned at Law; Sed Nota that there were nor Debts of the firſt 
Inteſtate appearing. 2 Vent. 362. Paſch. 35 Car. 2. in Canc. Anon. | 
26. Tenant in Tail, with Power to make a Jointure, articles to make a 2 Chan, Ca- 
ontvre, and dies without Iſſue, and without making the Jointure, The ſes 30.8. C. 
Viie dies, Executor of the Wite brings a Bill for an Account of Profits 
of the Land articled to be ſettled. Bill diſmiſſed; Per Ld. Chancellor 
there is a great Difference berween a defective Execution of a Power, and 
R . of it. Vern. 406. pl. 380. Mich. 1686. Elliot v. 
ele. | 3 
27. A. agrees with B. 20 purchaſe a Copyhold for two Lives, and pays The Heir 
200 J. in Part, and was to pay the Remainder in three Months, and car wang 
then to name his Lives, and rake up his Copy. A Court is held. The fach Con- 
Time exprres, and B. dies ſuddenly, and the Manor comes to one who tract of his 
was not bound by this Agreement. The Executor of B. decreed to Anceſtor. 


refund the 200 1. though it happened by the Laches of the Plaintiff. 4 — 155 
Vern, 472. pl. 459. Mich. 1687, Awbry v. Keen, „ . 


Worſley by 


his Guardian. 


"Ca =y 28. A 
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28, A. in Conlideration of a Portion, articles to ſettle a Fointure, and 
dies before the Portion paid or Settlement made. The Wite takes Ad- 


miniſtration, and ſo becomes intitled to the Money, and then brings 2 
Bill againſt the Heir to have her Jointure ſettled. Bill diſmiſſed, for 


that the was not intitled to the Money and the Fointure too; but Quære. 
Vern. 463. pl. 443. Trin. 1687. Meredith v. Jones. 


29. If a Folutenant agrees to alien, and dies before tis done, 'twould 
be a ſtrange Decree to compel the Survivor to perform the Agreement. 
2 Vern. 63. pl. 56. Paſch. 1688. per Cur. in Caſe ot Muſgrove v. Dajh. 


wood, | 


30. A. covenants to ſettle Land of ſuch a Value, or an Annuity out of 
Land ; A. at the Time of the Covenant has no Land, but purchaſes af. 
terwards, and deviſes it to J. S. and dies. This Land ſhall be liable to 


the Covenant; Per Lords Commiſſioners, 2 Vern. R. 97. pl. 90. Paſch. 
1689. Took v. Haſtings. 


31. A. lends 100 J. to B. and for Security takes a Warrant of Attor= 


ney to confeſs Fudgment in Hjectment of three Cloſes, upon a teigned Demiſe 


for 20 Years. Per Lds. Commiſſioners, though the Security is detective, 


yet it amounts to a good Agreement in Equity to charge the Land, and 


decreed it accordingly againſt the Heir. 2 Vern. 151. pl. 146. Trin, 
1690, Dale v. Smithwick. 8 | | 

32. The Anceſtor in his Lite-time articled for the Sale of certain Lands 
which he covenanted to convey, but did not covenant for him and his Heirs, 


The Court held, that the Heir was bound to perform this Agreement, in- 


almuch as his Anceſtor, aſter ſealing the ſaid Articles, was in Nature of a 
Truſtee for thePlaintiff of thoſe Lands, which Truſt, with the ſaid Lands, 
deicended to the Heir; and decreed accordingly,” 2 Freem. Rep. 199. 


pl. 274. Trin. 1694. in Canc. Gell v. Vermuden. 


33. A. was bound as Surety in a Recognizance dated May 5th 1660, 
with B. his Father for 1500 1. Portion with his Siſter on her Marriage, 


This Recognizance was not confirmed by the Convention A& tor Con- 


firmation ot Judicial Proceedings, that Act having Relation to the firſt 


Day ot the Sethons, April 25. 1660, and confirmed only Recognizances 
then taken; A. having no Concern in the Treaty of Marriage, being only 
a Surety, and having no Allowance for what he did, and not making 
any Promiſe, the Court would not bind him where he was not eflectually 
bound before, but diſmiſſed rhe Bill; Per Wright K. 2 Vern. 393. pl. 
364. Mich. 1100. Sheffield v. Ld. Caſtleton & Ux'. 8 

34. A. was Aſſignee of a Commiſſion of Bankruptcy iſſued out againſt 
one Boſvil, who had contracted with Detendant for Goods to the Value of 
244 J. but not having ready Money to pay for them, offered to Mortgage 


to him an Hſtate he had in Poſſefjon as a Security for the Money, and tor 


that Purpoſe left with Defendant the Zitle Deeds to get the Mfigument 


drawn. Defendant carried the Deeds to an Attorney to draw the Ailign- 


ment, who died without doing it; after that he carried them to a Scri- 


vener, but before the Aſſignment was pertected, Boſvil became a Bank- 
rupt. A. now brought his Bill 20 have the Deeds delivered up for the 


ſelling of the Eſtate to ſatisfy the Creditors. Defendant's Counſel urged, 
that this was more than a Pledge of the Deeds, for that an Aſſignment 
was intended to be made; that if it had been made, the Court would 
not have taken it from him without Payment of the Money; that its 
not being made was owing to the Death of the Attorney, which was an 


Accident, and this Court often relieves Accidents, and therefore the Deeds 
ought not to be delivered up without Payment of the Money. The 


Court decreed the Deeds to be brought before the Maſter, and to be de- 


lirered by Schedule to the Plaintiff; but Note no Reaſon was given for 


this Decree, Ch. Prec. 375. pl. 261. Mich. 1713, Brander v. Boles, 
8 35. Bill 
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dant and his Wile, and H. their Son and Heir, tet ſorth in their Anſwer, 


that Defendant H. is Tenant for Liſe, Remainder to his W ite for Lite, Re- 


by the Conveyance but an Eſtate for Lite of the Husband, and that the 
Wite did not ſeal the Deed &c. Bs 
Note, the Husband and Wife were Parties to the Deed, but the Husband 
only ſealed it, though the Covenant was that the Husband and Wife ſhould 
levy a Fine; and a Fine Sur Conuſans de Droit Come ceo was levied by 
the Husband alone. VV?! 3 | 
Decreed that the Husband, the Defendant, ſhould procure his Wife Where the 
to join with him in a Fine to the Plaintiff according to his Covenant, Husband for 
ſince he has taken upon him to do it, and the Plaintiff hath paid the full . 
Value of the Eſtate; Per Cowper C. MS. Rep. Mich. 1 Geo. in Canc. covenants 
Barrington v. Horn & al.. . | that his Wife 
| ee ES 3 | Hall join . 
eith him in a Fine, this Court will inforce a Performance of ſuch Covenant; Per Maſter of the Rolls. 
3 Wms's Rep. 189. Trin 1733 in Caſe of Hall v. Hardy. Ibid. at the Botrom, the Reporter adds 
a Note, and ſays, becauſe in all theſe Caſes it is to be preſumed that the Husband, where he covenants 
that his W ife ſhall levy a F ine, has firſt gained her Conſent for that Purpoſe ; ſo ſaid by the Maſter 
of the Rolls, in the Caſe of U inter v. P'everenx, Trin. 1723. and that tbe Intereſt in ſuch Covenant 


has been taken to be an Inheritance deſcending to the Heir of: the Covenantee ; But after all, if ir can be made 
appear to have been impoſſible for the Husband to procure the Concurrence of his Wite, (as ſuppoſe 


there are Differences between them) ſurely the Court would nor decree an Impoſlibilicy, eſpecially 


where the Husband offers to return all the Money, with Intereſt and Cofts, and to anſwer all the Da- 
e | 8 


36. Marriage Articles were that within a Month after Marriage he 


would ſurrender a Copphold to the Wife for Life, Remainder to the Iſſue, 
Remainder to the Heirs of the Wife, and if he ſhould neglect or refuſe to 


make ſuch Surrender, then he would leave the Wife 5ool. at his Death. 


No Surrender is made; The Husband dies after the Month without Aſſets, 


Parker C. decreed that the Heir at Law ſhould ſurrender to the Plaintift 


and her Heirs, and till Surrender'd he was a Truſtee for her. Here 
Vas no Election; it done after the Month the 5001. was not to be paid; 


Thoſe are two expreſs Covenants, and it is not put in the Alternative 


and here is no Purchaſor to be defeated; tis a Charge in Equity. Mich. 


5 Geo. Canc. Wood v. Peſey. | | „ 
37. Thoſe Caſes, where the Court will not compel the Execution of Powers 


are, where *rwould be againſt the Will of the Donor that they ſhould be exe- 


cuted, As in the Caſe of Heir in Tail, this Court will not entorce him to 


| ſuffer a common Recovery though his Father was decreed fo to do, and 


died in Contempt for not doing it. 9 Mod. 16. Mich. 9 Geo. in Canc. 
Cited in the Caſe of Lady Coventry v. the Earl of Coventry. 
38. Money was deviſed to be laid out in Land to the Uſe of B. in Tail, Re- 
mainder to the Uſe of C. in Fee; B. (having no Iſſue) agrees with C. by 


| Deed to divide the Money, and before this Agreement is executed B. dies. 


This Agreement ſhall bind in Favour of his Executors. Caſes in Equ. in 
Ld. Talbor's Time. 271. Paſch. 1733. Carter v. Carter. Sth 
39. Brokers or Factors who act for their Principals are not liable in their 


_ own Capacities ; Per Ld. Chancellor. 3 Wms's Rep. 279. Paſch. 1734 in 
Caſe of Johnſon v. Ogilby & al'. | | | 


(P) Un- 
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(P) Unreaſonable ſet aſide. 


Brocage Bargain F an unreaſonable Allowance for aſſiſting to the 
Purchaſe of an Eſtate has no Equity in ir, and a Bill for mak. 
ing good ſuch a pretended Agreement ditmiffed. Fin. R. 32. Mich. 2; 
Car. 2. Gibſon v. Lewis. | Be | 

2. No Relief for a Sale of Land in the Fens, according to the Statute 
of Draining, though ſold at an unreaſonable Undervalue, as for 33 J. 
what was worth 400 J. For Finch C. ſaid he could nor relieve againſt 
an Act of Parliament. 2 Chan. Caſes 249. Hill. 30 & 31 Car. 2. Brown 
v. Hammond. | 1955 

3. A. articles to ſell Lands to B. for 15000 J. to be paid in Money, or 
ſo much Land to be returned as would make up what he paid ſhort. A. con- 
veys Part of the Lands to B. and by his Perſuaſion values that Part at 
an under Value. E. ſells this Part to C. and D. &c. amounting in all 
to about 45001. and would now return the reſt. Decreed that the Ar- 
ticles be ſer aſide as unreaſonable, but that the Sales to C. D. &c. ſhould 
ſtand. 2 Vern. 186. pl. 169. Mich. 1690. Broom Whorwood v. 

| Simpſon. 

Chan, Prec. 4. Bill to have an Execution of Articles for a Leaſe of Lands in Nor- 
. vo 27- folk, where the general Cuſtom is for the Landlords to repair; Per Cur, 
m,n the Leſſee being Plaintiff, and it being proved that the Rent reſerved is 
S. C. but tho /e/s than the Value of the Land, decreed a Leaſe, but that the Leſſee ſhould 


I, 


Court covenant to repair, and the Rent to be Subjet# to no Deductions, fave only 
oops that parliamentary Taxes, 2 Vern. R. 231. pl. 210. Trin. 1691. Burrel v. 

e Caſe . | 0. | 
might have Harriſon, 
had a diffe- 


rent Conſtruction if the Defendant had been Plaintiff to have inforced the Leſſee to take a Leaſe. 


See to Mod. 5. As a Beneficial Bargain will, fo will a Long Bargain, be decreed in 
* TI Equity, and for the ſame Reaſon ; Per Wright K. 2 Vern. R. 423. Paſch. 
Case of 1701. City of London v. Richmond. 8 5 
Lewis v. Ld. | | | | 

Lechmere, — See Gilb. Equ. R. 155. Mich. Vac. 8 Geo. in Dom' Proc' Keen v. Stukely, 


6. A. had an Inn in Newcaſtle deſcended to him, which was let at 
69 J. per Ann. but ſulject to a ſmall Mortgage, and A. being very poor, 
was inveigled to ſell it for $01, and afterwards brought a Bill to be re- 
| Heved, but was diſmiſſed, Ld. Chancellor declaring, that though the 
Bargain was not a fair one, yet no ſuch Fraud appeared as to ſer it aſide. 
Chan. Prec. 206. pl. 166. Wood v. Fenwick. 
7. An Agreement for the Purchaſe of the Remainder of an Eſtate af- 
ter an Eſtate Tail from a Woman 90 Years of Age, by an Attorney for 
400 J. neither paid nor ſecured, but in the Agreement (which imported a 
Conveyance) mentioned to be paid, and ſeveral other ſuſpicious Circum- 
ſtances appearing, Cowper C. would neither decree Pertormance by the 
Heir at Law to the old Woman, (the Eſtate being now fallen in and 
worth 5oool.) nor the Writing to be deliver'd upon the croſs Bill. 2 
5 Vern. 632. Hill. 1708. Green v. Wood. | | 
See Tit. 8. A proportionable Jointure ſettled, and an Agreement to repay the 
Jointreſs (B) Portion too on the Husband's dying without Iſſue, decreed and atfirmed 
gs on Appeal. Parl. Cafes 20. Whitfield v. Paylor. © 
9. Contract for 8.8, Stock at an unreaſonable Price ſet aſide. MS. Tab. 
Feb. 13th 1721. Thompſon v. Harcourt. 


10. Upon 
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10. Upon a Conteſt between H an 7, (WhO vad a joint undivided After an 
Intereſt in an Eftate, and Who had agreed to ſet a Price upon each the o- nenden 
ther's Moiety ) concerning the Meaning of 'thetr Ariicles in Writing, by Wee. 
which it was declared that T. ſpould. ſer the Price, and that upon Payment &. and 
of ſuch Price, together with the Repayinent of 6001, and Intereſi paid by T. Publication 
10 H. he was to convey. T ſets 1001. for his Right in Writing, and MM. accepts &c a Cale 
therzof ; Then M. preters a Bill to have the Agreement performed ac- 33 'Y 
cording to the true Meaning of the Parties &c. T. inſiſts that he was nion of Ms, 
to have 900 l. beiides the 600 1. and Intereſt; But M. ſays that T. at Vernon, 
the Contract, valued his half bur in Joo l. (and the whole Eſtate in he gare 
140 l.) and that it was the Intent of all Parties that the 6501 thould e ras 
be included in the 90 J. ard not be taken at two diilerent Sums &c. ſtanas upon 
This Cauſe was firſt heard before the Matter of the Rolls, but he put it the Articles 
of to be heard before the Ld. Chancellor, who upon hearing diſmitied #4 Fropo- 
the Bill, it appearing that as the Agreement was made in Writing, it . wy 
was unegtal and againſt Reaſon; For the 6001. paid by T. was towards and M's” 
a Mortgage to H. and M. had paid towards the ſame about 530 l. which Acceptance 

was 70 l. ort of the Payment by T. and though M. by Anfwer offered ef, the 
to let his Part go on Payment ot 1ool. including the 6001. paid, yet . * 
the other had gol. advantage, ard fo uncqual and unjuſt in T. to have 0 T. eee 
1300 l tor his Moiety, which made the Eitate 26001. in Value, but he to be 700 l. 
excuted the Colts on Account of an impertinent Examination on the Oer and a- 
Part of M. MS. Rep. Mich. 8 Geo. 1 Triitram v. Melauith, _ pg 1 


8 | i | 8 3 Intereſt, and 
it the Bill be only for a ſpecifi-k Performance of the Articles, he muſt either take it accordiug to che 


Articles, and pay not only the 700 |, bur alſo the 620 1 and Intereit, or his Bill will be ani 
with Colts ; Bur if the Bill be allo to explain the Articles, and to have a Miſtake therein, or in rhe 
Propoſal, ard his Acceptance thereof rectified, in as much as the 700 l. was to include the 600 l. and 
Iptereſt, he ought not to have demanded a {pectack Perform ince, but to have offered either to become 


a Purchaſor on 500 1. or ro have waived the Benefit of the Articles and Agreement; and indeed he 


ought rather to have offered to accept 555 1 for his Moiety, including the 5301. paid by him, and 
| ſince there is ſuch a Contraricty of Proof, not only as to the Value, but of what the Parties underſtood 

to be the Meaning of the Agreement, and a Proof that Mr. M himſelf declared he was to give, or 
would give 1300 |. the Agreement in Writivg maſt be the Meaſure between the Parties, ard the ra- 
ther, becauſe M. himſelf oftered to pay the Intereſt of the 6001. over and above the 700 I. ſo that 
Mr. M. muſt pay 1300 1. or ſuffer his Bill to be diſmiſſed with Cofts, unleſs he can get off upon an 
Otf-r to accept 4eol. for his Moiety, including his 530 | It had been proper to have made H. a 
Party, the ſaid Eſtate having been in Mortgage to him for the ſaid 6601, and 530 1. and not yet 
aligned. | | | | | | 


11. Twas ſaid, that an extravagant Bargain ought not to be carried So though 

into Execution in Equity; Arg. 9 Mod. 152. Trin. 11 Geo. 1. in Cafe ot Ao... 4 

| 3 5 | ing gained by 
Fraud and Circumvention, yet though there was not full Proof of Fraud, yet it appearing to be an un- 
renale and ſhameful Contract, as to grant a Leaſe for 67 1. per Ann. of Lands which was leaſed 
our again for 169 l. without any Hazard or Expence, Ld. C. Macclesfield would not decree a ſpecifick 
Execution, but diſmiſſed the Bill, and left the Plaiatiff to recover what he could at Law. Ch. Prec. 
53S. pl. 333. Mich. 1720. Young v. Clerk. | | | 


12. A written Agreement being unreaſonable the Court would not 
carry it into Execution, but decreed that it be delivered to the Party 
tor whoſe Benefit it was deſigned, that he may have an Opportunity to 
wks ihe moſt of it at Law. MS. Tab. February 27th 1726. Squire v. 

àker. 3 | 
13. A Bargain being hard and unreaſonable is a Reaſon ſufficient why 
Chancery will nor give it Affiſtance, as in the principal Cafe, where a 
young Gentleman that has a Remainder in Tail expetfant on the Death 9 
his Uncle without Iſſue, and expeftant on the Death of his Father, of the 
Value of 300 J. a Tear, ſells this Remainder for 3001. Two Manors are © 
inſerted in the Deed, and it was agreed on all Hands that it was deſigued the 
Defendant ſholilu have but one of them. The one did not know wart he 
— — eter ne 5 ſold, 
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ſold, and the other did not know what he bought; ſuch a Contract ne- 
ver was alſiſted, and there can be no Ground to give Relief to ſuch a 
Purchaſor ; Per Ld. Chancellor. Barnardiſton's Chan. Rep. 341. Hill, 
1740. Barnardiſton v. Lingwood. 


« + = 
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(Q) Moderated. 


1. X Placed his Son as Clerk to B. an Attorney, and gives with him 
e 1201. and B. by Articles agrees with A. fo return 60 J. of the 
Money if B. died within a Year. B. was ſick at the Time, and of that 
Sickneſs died in three Weeks after ſealing the Articles, and Payment. Jet. 
fries C. decreed 100 Guineas to be paid back to A. Vern, 450. pl. 437. 
Trin. 1687. Newton v. Rovſe. 3 . | 
2. Though by a Deed 5 1. per Cent. was directed to be allowed until a 
Purchaſe made, yet it appearing that the Muney had been placed in the Co- 
vernment Funds which yielded but 4.1. the Court reduced the Intereſt to 
41. per Cent. Decreed by Sir Joſeph Jekyl Maſter of the Rolls, 
1— Rep. 227. Mich. 1733. in Cafe of Lechmere v. Lord Car- 
ile. 


(R) Not ſtricly perform d. Reliev'd ; In what 


Cales. - 
If a Creditor 1. HERE a greater Sum is due by Specialty, and a Jeſs agreed to be 
agrees with talen for it, to be paid in certain Sums at certain Days, if the 
og oi Agreement be not ſtrictly purſued, and the Monies paid preciſely at 


of Payment, what remains unpaid till the ſame be paid; Arg. Chan. Cafes 110. Trin. 
e ee ee Car. 2. in Caſe of Delamere v. Smith. 3 . 


E Cujus eſt dare, ejus eſt diſponere. 1 Vern. 210. Mich. 1683. Sewell v. Maſon. 


2. Promiſe to deliver up a Bond upon a Condition which was after- 
_ wards performed; decreed to deliver up the Bond, though the Thing 
done did not amount to the Sum due. N. Ch. R. 128. 21 Car. 2. 
Booth v. Sanctry. 8 5 mh 
3. One that could read made an Agreement for a Leaſe for 21 Tears; the 
| Leſſor himſelf drew the Leaſe but for one Year, and read it for 21 Nears, 
and aſter the Expiration of a Year ejected the Leſſee, and he brought 
a Bill in Chancery to be relieved upon all this Matter which was in 
Proof, bur *rwas diſmiſſed with Cots, for it was within the Statute of _ 
Frauds and Perjurtes &c. and being able to read it was his own Folly ; 
otherwiſe if he had been unlettered. Skin, 159. pl. 6, Hill. 35 & 36 Car. 
2. in Canc. Anbuunmn. 5 
4 Leſſes — 
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Ld Keeper, I think that me dealt very hard with Mr Barker, to 
give ſuch great Damages, an 

the whole 2001. was laid out, when it ought rather to have been pre- 
ſumed it was, the Defendant having brought no Action in 20 Years 
Time after the Money ought to have been laid out, but the Jury having 
thought ſit to give ſuch Damages, there is no Ground for me to miti- 
gate them, nor to decree the Monies to be laid out on the Premiſſes; 
tor it it had been laid out when there was 30 or 40 Years to come in 
the Leaſe, the Leſſee would have taken Care to have laid it out in laſt- 
ing Improvements, which, it may be, now his Leaſe is near out, he would 
not do, and therefore diſſuiſſed the Bill. Vern. 316, 31). pl. 313. Paſch. 

168 5. Barker v. Holder. 5 5 


bargo for 6 Weeks was laid on all Merchants Ships, after which the Ship 
went the Voyage, where the Owner agreed with the Merchant's Factors 
at a double Price, taking no Notice of any Agreement with the Mer- 
cChant; Per Cur. the Owner was at Liberty to make à new Agreement, be- 
cauſe the Performance of the firſt was obſtructed by the Embargo after 
laid on all Merchants Ships. 2 Vern. R. 242. Mich. 1691, Draddy 
v. Deacon. = 


+. Contra Formam Statuti. 551 
3 Leſſee tor a long Term of Years covenants to lay out 200 J. upon the | 43 * 
Premiſſes within the firſt 10 Nears; he fails to do it, and after 30 Tears 1 
were expired Leſſor brings Action of Covenant, and recovers 150 J. Damages. Ph . 


to put him to make a preciſe Proof, that 


5. Merchant hired a Ship to freight at 31. per Ton; afterwards an Em- 
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For more of Contract and Agreement in General, See Actions, C0- 
venant, Extinguiſhment, Fraud, Grants, Marriage, Port⸗ 
gage, Vendor and Vendee, and other Proper Titles. 


(A) Contra Formam Statuti. 


C . A 
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1. JF an Offence be at Common Law, and alſo prohibited by Statutes, * Ceo, E. 
rhe Indictment may conclude Contra Formam Statuti, or Statu- 148. pl 14. . 

torum ; thus in Barretry, though there be no direct Statute againſt it by] Cro. C. 

that Name, yet the general Tenor of the ſeveral Acts running againſt 1 Roll 

it by Circumlocutions, the Indictment concluding Contra Forma Statuti, Abr. 82. pl. 


or Diverſorum Statutorum is good, and it is the uſual Form. 2 Hale's 5. 


PI. C. 191. cap. 25. Mich. 31 and 32 Eliz. B. R. Croke n. 14. * Burton's 
Caſe. Hill. 9 Car. 1. B. R. + Chapman's Caſe, but it muſt conclude alſo 


3 Contra Pacem. Mich. 6 Car. B. R. + Periam's Caſe. 


2. P. was indicted upon the Statute of 5 E. 6. cap. 4. for drawing his 8 C. cited 
Dagger in the Church ot B. againſt J. S. and does not ſay (according to ” Gol: Oh. 
the Statute) zo the Intent to ſtrike hum; for this Cauſe it was void; But 2 , 
then it was moved, if this were not good as for an Aſſault, that he S. C cited 


might be fined upon it; but per Curiam it is void in all; for being in- per Holt Ch. 


dleted upon the Statute, it is void as to an Offence at the Common Law.] - eprom 


———__ 


Cro. E. 231. pl. 23. Paſch. 33 Eliz. B. R. Penhallo's Caſe, "Hes py. 
ks by ; 155 | | C. 171. cap. 
44. cites 8. 
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572 Contra Formam Sta atuti. 3 : 


6 3 8 * 
* IEEE 


"%. 


2 Hile's Pi. 3. In an Indicment on the Grace of $ H. 6. the Statute was miſrectr; 1 
171, 172. 
K. 


ciies S. C and the Concluſion was Contra Formam Statuti, and therefore held is 
' ſufficient; but then it was moved, that though the Indictment was void 
for the Entry with Force, yet it being that they with others Riotoſe 
and Routoſe entexed &c. it ſhould be good tor the Riot; But Curia 
contra; For the Indictment beginning with the Statute of 8 H. 6. and 
concluding Coutra Formam 8 . this can have no Relation to any Of 
fence except upon this Statute. Cro. E. 357: pl. 10. Mich. 35 & 36 Elia. 

B. R. Hall v. Gawen & al. 
It one Statute 4. Information upon the Statute 33 H. 8. cap. 16. and 1 E. 6. cap. 6. for 
ad yr pag 5. of N orſted Jara, not being a Weaver, and the Intormation con- 
There the Lluded Contra Forman Statuti; Ic was ſaid it w as not good, but it ought 
former makes to be Contra Formam 96tatuto! mn ; But the Court as to that held it good, 
the Ofence, but becauſe he did not thew in his Information, that it Was nor Yam 
* ſpun upon the Rock, (tor otherwiſe it is not an Oifence) it was held the 


5% a5 the Information was noc good. Cro. E. 759. pl. 6. Paſch. 42 Elia. B. R. 
Statute 5 Of 1 Dingley V. Moore. 


& 2 23 EI iz. | : ; ; 
the Indictment ought to conclude Contra Formam Statutorum. 2 Hale's PI C. 113, cap. 24. cies 

Paſch. 42 Eliz, B. R. Croke n. 6. Dingly v. Moore. 

D. 245. pl. 5. Where there are ſeveral Statutes, and it does not appear on u. hich 

7 Oey ene cfg is founded, the concluding Contra Formam Statuti is ill 
"opcli fo V. ö 

Waller. Cre. J. 142. pl. 19. Mich. 4 Jac. B. R. Broug Aron v. Moor, cites as is 

eiten 7; adjudged i in the Caſe of Talbot & al. 

— 1 there 


are divers St atiwes in the Point of Information, Gita EFrrmam Statuti is good; becauſe 2 beſt ſhall b: 


taken for the K ing; Per Ccke. Ow. 135 Prin. 9 Jac. cites New Book of Entries 182. and 5 H. 7. 1 
and 8 E. 3. 47. a 5 7” 


6. Where one Att makes the Offence, and another gives the penal „ an 


Information muſt be Contra Formam Statutorum, and cited 33 Elz. 
Talbot v. Sheldon, who were indicted for Recufancy Contra Formam 
Statuti, 23 Eliz. and the judgment was reverſed becauſe the Penalty 
was demanded; for the 10 Eliz. made the Oltence, and the 23d gave the 
Penalty; but if the Information be for the Olience only it had been 
822 Per Coke. Ow. 135. Trin. 9 ſac. 

2 Hale's Pl. In Appeal of Death, the B pleaded that he was indicted 


C197 eig. ad convicted &c. and prayed his Clergy. The Appellant demurred, 
2.5. lays, 


that it is the Alleging that the Conviction was not lawtul, becauſe the Indii7 ment was, 
uſual Courſe that he [fabbed him having no Weapon drawn, nor ſtriking him, and ſo” 


at this Days killed him Contra Formam Statuti, whereas there is t any Statute which 
to conclude 


gn: prohibits it, but ouly takes away the Clergy trom ſuch Offendor; and the : 


bens. die finding that he was guilty of Homicide againſt the Statute is 
Contta For- not good for that Reaſon ; ſed non al locatur; For the Indictment being 


mam Statuti, framed upon the Statute the Concluſion is good, and their Verdict is 


and that it 


ez ee purſuant thereol. Cro. J. 283. pl. 4 Trin. 9 Jac. B. oh - Bradley. v. 


ruled good Banks. 
accordingly ; : 


and cites this Caſe of Bradley v. Banks, but fays, that it is not there queſtioned but that i it may be good 


without it, ſo that in theſe Caſes, where Clergy is ſpecially ouſted by an Act of Parliament, the In- 


dictment is good with this Concluſion, or without it, but the bef way in theſe Se, is to follow oba 15 


moſt aſual. 


8. If the farmer Statute be diſtontinied and revioad by SIN Statute, 
the beſt Way is to conclude Contra Formam Statutorum. Mich. 31 & 
32 Eliz. Mill's Cale, though there is good Opinion that it is good e- 
nough to conclude Contra Formam ot the firſt Starute, as in Cafe of rhe 
Statute of 5 E. 6. ot lagrofing % 37 H. 8. tor Ujury, I 5 Eliz. tor Per- 


JU, | 


3 


Dc. and Contra Formam Statuti; The Court held the Indictment need cited by 


* —— 


- 
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jury, which were diſcontinued and revived, yet Indictments good con- | 

cliding Contra Formam of the firſt Statute. 2 Hale's Pl. C. 193. cap. 

24. cites Trin. 9 Jac. Rot. 124. C. B. Weſtwood's Caſe, 
9. It it be a general Statute it need not be recited, but if ſufficient to * Cro. C 

conclude Contra Formam Statuti in hujutmodi Caſu edit' & provis' for 232. pl. 14. 

the Court ought to take Notice of it; and all penal Statututes that in- 

duce a Forfeiture to the King, or make a Felony or Treaſon are general Sta- 

rates, becauſe it concerns the King; bur it a general Statute be recited 

in an Indittment, and be miſrecited in a Point material, and concludes 

Contra Formam Statuti predict! it is fatal, and the Indictment ſhall be 

quathed ; but it ſeems, it it concludes generally Contra Formam Statuti 

in hujuſmodi Caſu edir' & provis? it is good ; tor the Court takes Notice 


ol the true Statute, and will reject the Miſrecital as Surpluſ.ge. 


2 Hale's Pl C. 172. cap. 23. cites Mich. 7 Car. B. R. Croke, n. 14. 

* Barn's Caſe in Maintenance, and Mich. 8 Car. B. R. per Jones ſuper 

Stat” de Cottages. we 3 5 8 
10. An Indictment of forcible Detainer concluded Contra Formam Sta- 


uri; Exception was taken that ir ought to be Statutorum; for the Sta- 


tute of 8 H. 6. cap. 9. is relative to the Statute of 15 R. 2. cap. 2. and re- 
cites it; and then the Words are joined thereto, the Caſe of peaceable 
Entry, and torcible Derainer, and ſo this Stature is but Supplemental of 


the ot her; But to this it was anſwered, that this Statute firſt recounts the 


Defects of the Statute of 15 R. 2. and then confirms it, and after provides 
for the Caſe of Peaceable Entry and Forcible Detainer, to which the Statute 
of 15 R. 2. did not extend, 10 that as to this Claule it is a new diſtinct 
Law, and conſequently the Indictment good. Bur to that it was re- 
plied, that the Statute 8 H. 6. goes on and provides, that in Caſe of For- 


cible Detainer, alter Complaint made to the Juſtices of Peace, they ſhall 


cauſe the Statute 15 R. 2. to be duly executed, by which Statute the 
Offender is to be fined and impriſoned, fo that this Statute grants only 
Reftitution, and refers the Puniſhment tv the Statute of 15 R. 2. So then 
upon this Indictment Contra Formam Statuti, taking it to be that of 
8 H. 6. as it muſt be, the Offendor cannot be puniſhed within that of 
15 R. 2. and the King ſhould loſe his Fine; and for this Cauſe, after 
everal Debates, Roll held the Indictment inſufficient, but Bacon e con- 
tra, becauſe the ancient Precedents both of the Indictments and Actions 
upon the Statute did uſe to recite this Statute only, but now the Courſe 
according to Lord Coke's Advice, 4 Rep. 486. not to recite the Statute 


but conclude ir Contra Formam Statuti; See Dalton cap. 122. And he 


{aid it would be very miſchievous to ſubvert ſo many Precedents as have 

been this Way, but the beſt Way had been to have wrote it Statut' with 

a Daſh, for then it would have ſtood by Law as it ought. All. 49. 50. 

Hill 23 Car. B. R. Simond's Caſe, EE 3 
II. T. and H. and one F. S. were indicted at the Aſſiſes at Notting- 2 Hale's Pl. 
ham upon the Statute 1 Jac. cap. 8. for fabbing one W. R. and the In- C. 199, 191. 


diment was, that F. . flabbed him, and P. and H. were preſent, abetting and; +} 


not conclude Contra Formam Statuti, becauſe the Statute does not alter Holt Ch. J. 
the Nature of the Offence, but only takes away the Privilege which the Com- 12 Mod. 122. 
mon Law allowed in ſuch Caſe, and therefore it is ſufficient that the Cir- Paſch. 9 W, 


cumſtances be expreſſed in the Indictment, whereby it may appear that 1 8 308 8 


the Offence is within the Statute; and the Offenders had their Clergy, S. C. cited, 


and upon their Reading were burnt in the Hand in conſpectu Curiæ. and that they 


All. 43. 44. Hill, 23 Car. B. R. Page and Harwood. | a 


ty, when it is plain that he only could be ſo that gave the Stroke, yet that Judgment was held good, 
| becauſe they might have been found Guilty at the Common Law upon the tame Indictment, for the 


Statute does not alter the Nature of the Offence, but takes away the Privilege of the Clergy allowed 
by Law, aud weed not conclude Contra Formam Statuti. — S. C. cited by Holt Ch. J. Ld. Raym. 
= „% e © e ” KRep 
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Rep. 150. — 8. C cited by Holt Ch. J. 1 Salk. 212, 213, —— S. C cited by Holt Ch. J. Comb, 
421. And an Indictment on the Statute of Stabbing need not conclude Contra Formam Statuti ; Pex 
Holt Ch. I: Comb. 218. Mich. 5 W. & M. in B. K. Anon. The Statute of Stabbing does not 
make the Sen but only takes away the Clergy from Manſlaughter ſo circumſtantiated ; yet the 
Indictment may conclude Contra Formam Statuti; but it is good without ſuch Concluſion ; Per Hoh 
Ch. J. Comb. 371, 372. cites Hale's Pl. C. [Svo.] 58. 


12. If a Man be indicted for an Offence which was at Common Lav. 
and concludes Contra Formam Statuti, but in Truth is mot brought by 
the Indiffment within the Statute, it thall be quathed, and the Party ſhall 
not be put to anſwer it as an Offence at Common Law. 2 Hale's Pl. 

C. 171, cap. 24. | 
13. If an Ad of Parliament making a Felony or other Offence be but 

Temporary, and made perpetual by another Statute, the Indictment con. 
cluding Contra Formam Statuti is good, 2 Hale's Pl. C. 172. 
cap. 24. | 
Fi ir an Offence be newly enacted, or made an Offence of an hig her 
Nature by Adi of Parliament, the Indictment muſt conclude Contra For- 
mam Statuti, as an Indictment of Buggery, Tranſporting of Wool &c. 
2 Hale's Pl. C. 189. cap. 25. 
15. Rape; though before the Statute of Weſtm. 2. it was a Treſpaſs, 
yet being made Felony by that Statute, the Indictment ought to conclude 
Contra Formam Statuti. 2 Hale's Pl. C. 189. cap. 25. 
106. If an Offence were High Treaſon &c. at the Common Law, and 
a declarative Act of Parliament declares it fo, As the Statute of 25 E. 3. 
de Proditionibus, the Statute of 3 H. 5. of Clipping the Coin &c. till re- 
pealed by 1 Mar. the Indictment is good with a Concluſion Contra For- 
mam Statuti, or without ſuch a Concluſion. 2 Hale's PI. C. 189. 
Cap. 2 5 ; 

5 7. But at this Day the Indictment for Clipping, Waſhing c. of Coin 
enacted to be Treaſon by the Statutes of 5 & 18 Eliz. muſt not only 
_ expreſs, as the Statute requires, that it was (Cauſa lucri) but muſt con- 

clude Contra Formam Statuti. 2 Hale's Pl. C. 189, 190. cap. 25. 
18. It an Offence were Felony at Common Law, but a ſpecial! AF of 
Parliament ouſts the Offender of ſome Benefit (that the Common Law allowed 
him) when certain Circumſtances are in the Fact, though the Body of 
ſuch Indictment muſt expreſs thoſe Circumſtances according as they are 
preſcribed in the Statute, yet the Indictment muſt not conclude Contra 
Formam Statuti. 2 Hale's Pl. C. 190. cap. 25. Ex. 
1.09. Thas the Statute 21 Jac. cap. 2). concerning murdering of Baſtard 
Children requires Proof by one W itneſs that the Child was dead born, 
the Indictment mult ſhew that it was a Baſtard Child to bring the Ot- 
tender within that Statute, but concludes not Contra Formam Statuti. 
2 Hale's PI. C. 190. cap. 25. 3 YE 
20. By the Statute of 8 Eliz. cap. 4. in Caſes of Pick-Pockets, 39 Eliz. 
cap. 15. breaking Houſes in the Day Time, and ſtealing to the Value of 5 5. 
the Statute of 23 H. 8. cap. 1. in Caſes of Petit Treaſon, wilful Murder, 
of Malice prepenſe, Robbing in or near the Highway, 18 Eliz. cap. J. in 
_ Caſe of Burglary, the Statute of 4 & 5 P. & M. cap. 4. in Caſe of na- 
licious commanding Ec. any Perſon to commit Murder, Robbery, wilful 
Burning, the Offenders are ouſted of their Clergy ; the Body ot Indict- 
ment muſt bring them within the expreſs Purview of the Statutes, or 
otherwiſe they thall have the Benefit of Clergy, but it need not con- 
clude Contra Formam Statuti, neither is it uſual in ſuch Caſes; for they 
were Felonies before, and the Statutes do not give them a new Punith- 
ment, nor make them to be Crimes of another Nature, but only in cer- 
tain Caſes take away Clergy ; Bur yet if they ſhould conclude in theſe 
Cates Contra Formam Statuti, it would not vitiate the Indictment, but 
would be only Surpluſage, tor though the Statutes do not give a new a 
KN gs 8 | aan), 
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#aity, wet they take away an 0d Privilege, when the Caſe falls within the 
Circumſtances mentioned by the Act. 2 Hale's Pl. C. 190. cap. 25. 
21. It an Oence be at Common Lat, and alſo prohibited by Statute, 
with a corporal or other Penalty, yet it feems the Party may be indicted 
ar Common Law, and then though ir concludes not Contra Formam 
Statuti, it ſtands as an Indictment at Common Law, and can receive on- 


ly the Penalty that the Common Law inflicts in that Caſe. 2 Hale's 


Pi. C. t91. cap. 23. „ I, 

22, Mich. 10 Jac. B. R. an Indictment of forcible Entry upon the Sta- 
tute of 8 H. 6. cap. 9. a Mich. g Car. t. B. R. an Indictment for For- 
gery quaſhed tor not concluding Contra Formam Statuti, * Smith's 


Cale, yet both theſe were Offences at Common Law, though Reſtitution 
were not at Common Law in the ſirſt Caſe, nor Pillory, and Loſs of 


Ears in the ſecond, but only Fine and Impriſonment, or at moſt ſtand- 
ing in the Pillory, but without Mutilation, 2 Hale's Pl. C. 192. 


cap. 25. 


23. Regularly, if a Statute only makes an Offence or alters an Offence * See Indict- 
from one Crime to another, as making a bare Miſdemeanor to become a Felony, ment (O) pl. 
the Indictment tor ſuch a new made Offence, or new made F elony mutt 2. 8. C. 


conclude Contra Forman Statuti, or other wiſe it is inſufficient. 2 Hale's 
Pl. G: 192. Cap. 25. f : 


24. And on the other Side, if an Offence be purely at Common Law, if Cro. C. 465. 
it conclude Contra Formam Statuti it is inſufficient, and ſhall be quath- Pl. 2. 


ed except in the Inſtance above given touching Clergy; and therefore 


an Indictment of Battery concluding Contra Formam Statuti is inſuffi- 


cient, and ſhall be quaſhed. 2 Hale's Pl. C. 192. cap. 25. cites Trin. 

12 Car. B. R. Croke n. 2. Cholmley's Caſe. 8 
25. There is a Difference when an Information or Action is grounded 

on an Act of Parliament, and the Concluſion is Contra Formam Statuti 


prædicti, there the Intormation is not good if the Statute is miſrecited, 
dut if the Concluſion be Contra Formam Statuti in hsjuſmodi Caſu editi 
Ss proviſi, there it may be good, notwithſtanding the Miſrecital, becauſe 
the Court can take Notice of a good Act of Parliament to puniſh the 


Offence mentioned; Per Twiſden J. Raym. 192. Mich. 22 Car, 2. B. R. 


in Caſe of the King v. Wild. 
286. W. brought an Action againſt H. R. de Uxore abducta, and keep- 


ing of her from him, uſque ſuch a Day, which was ſome Time after the 


exhibiting of the Bill, and concluded Contra Formam Statuti. After 
Verdict tor the Plaintiff this was moved in Arreſt of Judgment, bur 


the Declaration was held good notwithſtanding the impertinent Conclu- 
/con of Contra Formam Statuti, there being no Statute in the Caſe, Vent. 


103, 104. Mich. 22 Car. 2. B. R. Ward v. Rich. 


27. Where a Statute continued de Tempore in Tempus, and was never 
diſcontinued nor determined, there it ſhall be ſaid Contra Formam Sta- 
tuti; Agreed. Ow. 135. and cites 35 Eliz. and 9 Eliz. Palmer's Caſe. 
28. Where a Statute prohibits a Thing without a Penalty, or makes a 


_ new Duty to an Officer, the Indictment needs not conclude Contra For- 


mam Statuti; Per Eyre J. Comb. 205. Paſch. 5 W. & M. in B. R. The 


King and Queen v. Wiggot and Perry. 


- 29. Where a Statute makes an Offence, the Concluſion muſt be Contra 


Formam Statuti. 5 Mod. 308. Mich. 8 W. 3. Bennet v. Talbot. 
30. An Indictment for a Riot was moved to be quaſhed, becau 


& al'. 


2 Hale's Pl. C. 190. cites Paſch. 5 Jac B. R. Wormall's Caſe. If 


ſo it An 1 
concluded Contra Formam diverſorum Statutorum, whereas there is bur one Ne ii good, 
Statute againſt Riots, the reſt give Penalties on Sheriffs, Juries &c. but though ir 
held good. Comb. 371. Trin. 8 W. 3. B. R. The King v. Brane conclude not 
| | V | | I Contra For- 
1 | | mam Statuti, 


hecauſe an Offence at Common Law, tho' prohibited alſo by Acts of Parliament under ſeverer Penalriey, 
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the Plaintiff. 5 85 7 
—— 5 Mod. 304, 308. Bennet v. Talbot, S. C. adjudged Niſt, — Carth. 382. S. C. and the Action 


1 Salk. 212. 31. If a Declaration is Contra Formam Statuti, and ſome Things al: 
pl 2. Bill. Jeped therein are within the Stature mentioned, and others are nd Within 
2 r it, yet it is good; For as to thoſe which are not, it is ſurpluſage. 12 Mod. 


judged for 12 1. Paſch. 9 W. 3. Bennet v. Talboys. | 


which was founded on the new Statute, (there being other Statutes before) againſt Hunting by inferior 
Tradeſmen, the Words Contra Formam Statuti ſhall be applied to that Part of the Treſpaſs which 
was One on the new Statute, which gives full Coſts, though the Damages are under 408. And 
per Holt Ch. J. it is ſufficient to lay in the Declaration, that the Defendant hunted in the Plaintif's 
Ground, without concluding Contra Formam Statuti; for that ſhould come in Evidence. — Id. 
Raym. Rep. 149, 150. S. C. adjudged Niſi, and afterwards adjudged abſolutely for the Plaintiff. —< 


Comb. 420. S. C. adjpdged upon the Reaſon given by Holt Ch. J. viz that the Concluſion ſhould re. 


fer only to that which would reaſonably bear it, and upon the Authorities of All. 43. and Vent. 104. 


1 Salk. 212. 32. If an Ad of Parliament increaſes a Penalty, or deprives a May of - 


. 3 25 any Benefit which he had before at Common Law, there if you count on 


"accord; the Statute, and do not bring yourſelt within it, and conclude Contra 


ingly, and Formam Statuti, it is naughr ; Per Holt Ch. J. 12 Mod. 122. Paſch. 
ſays this 9 W. 3. in Caſe of Bennet v. Talbots. = 


was Penal- 


low's Caſe. Cro. E. 231. 


' 33. In Caſe, Plaintiff declared that he diſtrained certain Cocks of Hay 
for Arrears of Rent, in order to ſell them Secundum Leges et Statuta Regni 
Anglie ; and that the Defendant, being Conuſant of the Premiſſes, reſcued 
thei &c. After Verdict tor the Plaintiff, he prayed his treble Dainazes 
upon the Statute of 2 M. & MM. cap. 5. and 1alitted that though the Plain- 
LiF does not recite the Statute, nor conclude Contra Formam Statuti 

yer it is well enough, becauſe it is a general Statute, and the Diſtreis 
is of ſuch a Thing as was not diſtrainable tor Rent at Common Law, 


and therefore Secundum Leges er Statuta refers to this Statute of W. & 
M. ſed non allocatur; For per Curiam, the Plaintiff does not bring 


himſelf within the Compaſs of the Statute, for he does zot ſhew that the 
Diſtreſs was appraiſed, nor conclude Contra Formam Statuti ; and when Se- 
cundum Leges & Statuta is rather where a Thing is proper by the Common 
Law, and confirmed by- Statute ;and adjudged accordingly. Ex relatione 


Mri Daly. Ld. Ray m. Rep. 342. Paſch. 10 W. 3. Anon. 


Nor will the 34. Where a Statute 7akes Motice of a common Offence, and adds a furs 
concluding er Penalty, an Indictment thereupon may well be laid Contra Formam 


3 Statuti; Per Cur. 6 Mod. 17. Mich. 2 Ann. B. R. in the Caſe of the 


Contra For- Queen v. Bothell. | 
mam Statuti, Ts 


har the Party from ſupporting the Indiftment by the Common Laav, if it could be maintained upon the Statute,” 


10 Mod. 336. Trin. 2 Geo 1. B. R. in Caſe of The King v. Dixon. ; 
Wherever there was an Offence at Common Law, and a Statute makes a further Proviſion of Penalty, 


an Indictment for that Oftence may conciude Contra Formam Statuti, or leave it out at Election; Per 
Holt Ch. J. Paſch. 13 W. 3. in Caſe of The King vr. a 


Per Holt 35. Where a Statute introduces a new Law, by giving an Action 
Hh oa 5 where there was none before, or by giving a new Action in an old Caſe, 
Kenda v. The Plaintiff need not conclude Contra Formam Statuti; bur if a Sta- 
Clerk, S. C. tute gives the ſame Action with a Difference of ſeveral Circumſtances, as 


1 N double Damages &c. the Plaintiff muſt either conelude Contra Formam 
an 0 


Parliament 


Remedy in dell v. John. | | 


an old Caſe, | e a —— | | 
or an old Remedy in a new Caſe, you need not conclude Contra Formam Statuti. — If an At of Parli- 
| | | | wa „ mend. 


Statuti, or make his Caſe ſo particularly within the Statute that it may 
beer, appear to be to, Per Cur, 2 Salk. 50g, pl. 3. Hill. 5 Ann, E. R. Coal. 
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it you count on the Statute, and do not bring yourſelf within it, and conclude Contra Formam Sta- 
tuti, it is naught ; Per Holt Ch. J. 12 Mod. 122. in Caſe of Bennet v. Talboys. | | 


For more of Contra Formam Statuti in General. See Indictment (0 
Robbery (S) and other Proper Titles. | (O), 


(A) Contra Pacem. 


I. RIT of Reſcous made againſt Bailiſts in collecting Toll, and 
quod ſolvere Tolnetum contradixerunt contra Pacem, and yet ad- 
| Judged good. Thel. Dig. 114. lib. 10. cap. 24 S. 5. cites Mich. 30 E. 
- = 5 
n 2. Writ of Attachment upon a Prohibition for a Suit in Court Chriſtian of 
a Thing Temporal was Contra Pacem, and held good. Thel. Dig. 114. 
lib. 10. cap. 24. S. 9. cites Mich. 31 E. 3. Attachment upon a Prohibi- 
tion 8 E. but ſays the Regiſter is Contra Prohibitionem noſtram only, 
and adds Quzre. 5 OD 
3. A Writ of Prohibition to a Suit in Court Chriſtian was ſerved on Thel. Dig. 
the now Defendant, who flung it into the Dirt, and trampled upon it, 114 lib 10. 


and afterwards proſecuted the Suit in Court Chriſtian ; The Writ a- ant 
gainſt the Defendant was Contra Pacem. Kegiſter, 95. a. b. Regilter 

9 85 | eg ; | | 5 ; and ſays it 
mall be Contra . 


4. Writ upon the Caſe for not cleaning and repairing a Ditch &c. And be- 
ſhall be without Contra Pacem. Thel. Dig. 114. lib, 10. cap. 24. S. 12. canſs = 
cites Trin. 45 E. 3. 17. | | contra Pa- 
To 8 TY cem It was 
: _ abated. Br. Action ſur le Caſe, pl. 20. cites S. C. 
5. And ſo it ſhall be for every Non-feaſance. Thel. Dig. 114. lib. 10. 
cap. 24. S. 12, Cites 12 H. 4.3. Lp 25 
6. A Man ſhall have Writ of Treſpaſs Contra Pacem E. nuper Regis 
Augliæ, & Contra Pacem noſtram. Thel. Dig. 115. Iib. 10. cap. 24. S. 15. 
cites Hill. 11 H. 4. 15. Mich. 2 E. 4. 25. 3 : I 
J. Writ of Recaption ſhall be Contra Pacem and againſt Law and Sta- 
tute, but not Vier Armis; Per Babington. Thel. Dig. 115. lib. 10. 
cap. 24. S. 1). cites Paſch. 9 H. 6. 1. But ſays the Form of the Re- 
gitter 86 is, after reciting the Fact, Et quia hoc Injuſtum eſt & mani- 
teſte Contra Pacem noſtram, tibi præcipimus &c. And other Writs are 
in Contemptum præceptorum noſtrorum &c. | 2 Hale's Pl. 


8. Indictment tor erectiug a Wear over the River Wye, whereby the C. 189. cites 


Subjects were hindred of their Paſſage with their Boats, /aid it to be done S. . —— 
43 Eliz, with a Continuance ad Necumentum of the Subjetts of King Fames, 7 Hau k. Pl. 
and ſo the Furors concluded that the Wear was erected and continued Contra , 85. 
Lacem Regis nunc &c. and adjudged void, becauſe it is as well Contra 8. P. accord- 
Pace nuper Reginæ, as Contra Pacem Regis nunc; tor the Commence- ingly, and 
. 5 7 "oh ment ci es in 


Marg. S. C. 


_— 


ament increaſes a Penalty, or deprives a Man of any Benefit which he had before at Common Law, then 
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ment of the Tort was in the Queen's Time, and this was an Offence to 
the Crown now; for though the Parties might be indicted tor the Con- 
tinuance only, without alleging expreſsly the Commencement, yet the 
Scope of this Indictment is not to make the Ottences ſeveral, as in them 
ſelves they are; tor though the Farors have concluded upon both, yet they 
have found the Peace of this King only broken. Yelv. 66. Trin. z Jac, 
B. R. Sir Edward Winter's Caſe. „ 

9. But per Popham Ch. J. if the Concluſion of the Fury had been upon 
the Continuance of the Tort oaly, then it {ould be taken in Law to be an In- 
dlili ent to this Purpoſe only, and the other matter of the fiuding the Ere(ting 
of the Wear to be only by way of Information, how the Thins was done ; Or 
it the Jurors had found that the Defendant in the OQuten's Time had ereti. 

e Sc. and continued it in the Time of this King, Contra Pacem Regis Nunc, 
it had been good; becauſe the expreſs Matter tound was only the Con- 
tinuance of the Tort, and the other only a Recital or Introduction to 
the Matter found; Quod Curia conceſſit. Yelv. 66. Trin. 3 Jac. B. R. 
in Winter's Caſe. _ ; 1 

10. An Indictment of forcible Entry was quaſh'd, becauſe it did not 
conclude thnt it was Contra Pacem. 2 Bulit. 258. Trin. 12 Jac. The 
King v. Cox. 

Roll Rep. 11. Treſpaſs was laid of entering his Cloſe roth Fuly, 44 Elis. Contra 
The pl. 30. Pacem Domine Revinge, & Domini Regis nunc; alter Verdict this was 
uddineton * 4 PD J & BOYS Top | 
v. Wilkins, moved in Arreſt of Judgment, and held that the Words (Domini Regis 
S C. adjudg- unc) are but ſurply/age ; whereupon the Plaintiſf had Judgment, Cro, 
ed accord- J. 3. pl. 3. Mich. 13 Jac. B. R. Coddington v. Wilkin. | 


ingly, and | | 
Coke Ch. J. ſaid, that if Part of a Treſpaſs is committed in the Don's Time, and Part in the Kinr's 
Time, then it ozght to be alle ged a gainſt the Peace of Both, — 3 Buiit 82. S. C. adjudged for the Plain- 
tiff accordingly, and ſame Difference taken by Coke Ch. J. 2 Haic's Pl. C. 189. cap. 25. Cites 
S. C. and ſays, that fo it is in Caſe of an Indictment for an Offence ſo alleged. | 2 


12. One was indicted of being a Common Barretor, but the Indictment 
omitted the Words Contra Pacem Domini Regis, vel Contra Formam 
Statuti, and therefore it was held to be inſufficient; For it is an Eſlen-— 
tial Part of the Indictmenr, and therefore was reverted. Cro. J. 527. 
pl. 4. Paſch. 17 Jac. B. R. Palfrey's Caſe. 2 5 

13. Regularly every Jud: ment ought to conclude Contra Pacem Do- 
mini Regis, tor that is not taken away by the Statute of 37 H. 8. cap. 8. 
and theretore an Indictment without concluding Contra Pacem &c. is 
inſufficient, though it be but for g a Trade, not being an Apprentice; 
2 Hale's Pl. C. 188. cap. 25. cites Hill. 21 Car. B. R. For every Offence 
againſt a Statute is Contra Pacem, and ought to be ſo laid. 


14. An Indictment that concludes Contra Pacein, and ſays not Domini 

Regis, is ſufficient. 2 Hale's PI, C. 188. cap, 25. cites Mich. 23 Car. I. 

adjudged. b . 3th 5 | 
15. It A. be indicted for an Offence ſuppoſed to be committed in Time of 

a former King, and concludes Contra Pacem Domini Regis aunc, it is infufſi- 

cient; For it muſt be ſuppoſed to be done Contra Pacem of that King in 

whoſe Time it was committed. 2 Hale's Pl. C. 188, 189. cap. 25. 

16. But if a Man be zndifed in the Time of one King, Contra Pacem 

Domini Regis nunc, he may be arraigned for that Offence in the Time 

bis Succeſſor, 1 E. 6. Br. Corone 198. Enditement 44. neither is the In- 

dictment itſelf diſcontinued by the Demiſe of the King, though in ſome 

Caſes the Proceſs be. 2 Hale's Pl. C. 189. cap. 25. cites 7 Co. Rep. 

30. 1. Ee aca — 
So for uſing 17 Two Indictments on the Stat. 5 Eliz. cap. 4. for Mug the Trade 

the yo” F a Tallow Chandler were quaſh'd, becauſe they did not conclude Con- 
3233 Pacem. Keb. 789. pl. 43. Mich. 16 Car. 2. B. R. The King „. 

ſerving le- Harris. | | | | | | : 22955 | 
Exceptioa was taken to the Indictment for omitting Contra Pacem. Holt Ch. J. thought it well 

| | ; | ENGUS 1, 
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enough, becauſe i: concluded Contra Formam Statuti; but by the ot her three Juſtices it was quaſh'd ; 
for every Breach of a Law is againſt the Peace, and ought to be ſo laid. 6 Mod. 128. Paſch. 3 Ann. 
B. R. The Queen v. Lane. 3 Salk. 190 pl 17. S. C. accordingly, and Holt Ch. J. ſaid, it 
would be hard ro make a Barber's ſhaving a Man by Conſegt to be Contra Pacem. But the Indict- 
men! was quaſhed. | 


18. An Information was brought by 2 common Informer for exerciting N 
the Trade of a Barber; Exception was taken, becauſe it did not ſay _ Fay 
Contra Pacem ; but per Curiam, that is never done in a Suit by a com- 9 4 ſays ” 
mon Informer. Keb. 860. pl. 70. Hill. 16 & 17 Car. 2. Luſamoore's ſeems clear, 
Caſe. e 5 from all the 

3 . . 5 | Precedents, 
that neither an Information Qui tam on a penal Statute, nor an Information by the King for an In- 
truſion, or other Wrong of civil Nature done to his Lands, Goods, or Revenucs, need the Words 
Cont ra Pacem. | | | * 


19. An Indictment of Battery concluded only to the great Diſturbance 
of the Peace of our Lord the King, bur becauſe it did not ſay Contra 
Pacem it was quaſhed. 2 Keb. 36. pl. 72. Paſch. 18 Car 2. B. R. The 
King v. Hooker. 3 LE | 

20. An Indictment for retaining a Servunt without a Teftimonial from 
his laft Maſter, wanted the Words Contra Pacem, and it was quaihed. 
Mod. 78. pl. 39. Mich. 22 Car. 2. B. R. Anon. | 

21. Treſpaſs for breaking, entering, and depaſturing 36 Car. 2. Conti. Show. 27. 

nuando the Depaſturing till the 4 Fac. 2. Contra Pacem Domini Regis nunc, GY 8 F. 
which was R. James the 2d. This was held naught; for that is no __ 
Contra Pacem to the Treſpaſs Tempore Caroli ſecundi, but it is omitted, 166. S. C. 
and Contra Pacem is Subſiance. 2 Salk. 636. pl. 1, Mich. 1 W. & M. in & S. P. 
B. R. Incledon v. Burgeſs. 35 1 ruled ill; 


ä | | for Contra 
Pacem refers to the Treſpaſs, and net to the Cont inuando, and then it is as if no Contra Pacem had been 
at all, which is Subſtance, and bad rpon a general Demurrer; and that it is Subſtance is proved by the 
16 & 17 Car. 2. which by expreſs Words aids it after Verdict; ſo that it appears by this Statute, that 
ir was not aided by Verdict before that Statute, which it would have been, if it had been but Form. 
The common Way is to conclude Tam contra Pacem dicti nuper Regis quam Domini Regis nunc. 


22. Treſpaſs .Ouare Vi & Armis 1 Feb. 1901. Clauſum ſuum fregit 

Contra Pacem Domine Anne nunc Reginæ &c. Adjudged on Demurrer 

tor the Detendant; For K. William died 8 Mar. 1701, and ſo it was 

Contra Pacem Regis, and not Contra Pacem Reginz ; the Omiſſion of 

Contra Pacem had been only Matter of Form, but here it is repugaant ; For 

the Court muſt take Notice of the Demiſe of the King, that is, the De- 

ſcription of the Treſpaſs, and a Treſpaſs done Contra Pacem Regis 

could nor be given in Evidence; But indeed a Verdict would have aided 

it. 2 Salk. 640. pl. 11. Mich. 2 Ann. B. X. Day v. Musketr. , 

23. A Conſtable was inditted for not returning the Warrant of a Fuftice 1 Salk. 380, 

of Peace to levy the Penalty on a Conviction of Deer-ſtealing. Exception % 5 8. C. 
was taken that it was ſaid Contra Pacem of the late King, and that it hid that 
ought to be Contra Pacem of the Queen alſo ; becauſe the Neglect, tho' Contra Pa- 

it began in the King's Time, yet it continued in the Queen's Time al- cem was 

ſo, the Return being never made at all, and fo was an Offence againſt ee | 
both the King and Queen. Bur Holt Ch. J. ſaid, he ſuppoſed it would nher 40 
be neceſſary to ſay Contra Pacem of the Queen as well as the King where Good nor 
that is neceſſary ; but here the Indictment being founded on an Omiſ- Herm, be- 
ſion, it is otherwiſe, and there you never conclude Contra Pacem at all. 1 x "Pains 

Forteſcuc's Rep. 127. Trin. 3 Ann. B. R. The Queen v. Wyat. 3 
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24. Serjeant Hawkins ſays it ſeems to be a good general Rule, that 
no Indlidtnicut or Information for an Offence, capital or not capital, againſt 
the Common Law or Statute can be goed unleſs it expreſsly ſuppoſes ſuch C, 
fence to be done againſt the Peace of the King or Kings in whoſe Reign or 
Reigns it was committed; and accordingly he ſays he finds, that every 
Precedent of an Indictment in Coke's Entries, whether for Treaſon or 
Felony, or inſerior Offences, expreſsly lays the Offence againſt the 
Peace of the King, except only in four Inſtances, whereot one is of an 
Indictment for a Nuſazce for not repairing the Highway, which, it it may 
be maintained, ſeems to depend chiefly on this Reaſon viz. that the Of 


| terice is of ſuch a Nature, that a Man may be as well guilty of it in his 


own Ground as that of another, and therefore it has been held, that it 
need not be laid againſt the Peace, becauſe the /aying it in ſuch a Man- 
ner may ſecm to imply ſomewhat of Force or Treſpaſs againſt the Perſons or 
Peſſeſſions of another; but it ſeems difficult to reconcile this Opinion with 
thoſe many Reſolutions taken Notice of in the following Part of this 


= Section, by which Indictments for want of thoſe Words Contra Pacem, 


have been adjudged inſufficient, where the Offences could, on no other 
Account, be ſaid to be againſt the Peace, than as they were Breaches of 
the Law, as all Nuſances certainly are. 

And one other of the ſaid Inftances in Coke's Entries is of an Indi&- 
ment of Hemicide by Miſadventure, and one other of an Indictment of 
Homicide in Self- Defence ; but theſe Precedents, if they may be main- 
tained, ſeem to depend chiefly on this Reaſon, that ſuch Offences are 
ſuppoſed to be owing rat her to the Misfortune, than Fault, of the Party, 

And the gqth of the ſaid Inſtances is of an Indictment of Perjury on 
the Statute, which concludes in Contemptum Reginæ &c. & Contra 


Formam Statuti, without adding Contra Pacem. 


But Raſtal's Precedents, both of Indictments of Felony, and of in- 
ferior Offences, do as often omit the Words Contra Pacem, as make uſe 
of them. However, certainly the much greater Number of Precedents 
expreſsly conclude Contra Pacem, and the Authority of theſe is much 
ſtrengthened by thoſe many Caſes in the Reports, wherein Indictments 
and 33 appear to have been quaſhed for want of the Words 


See the Pleas Contra Pacem; As Indictments and Informations for Barretry, Forgery, 


Above. 


Retaining a Servant without a Teſtimonial from his laſt Maſter, following a 
Trade without having ſerved an Appremticeſhip, erecting a Cottage, Aſſault 
and Battery &c. 2 Hawk. Pl. C. 243. cap. 25. S. 94. 


For more of Contra Pacem in General, See Indictments, Tref 
oz pals (Q a. 5), and other Proper Titles. 
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(A) In what Caſes. And How; In Proportion. 


Ae j. Ie, Kue. Cor: {bs 2+ dee. Cha «Can 2 3 


1. A Verage is commonly uſed by the Law Merchant for that Con. 
| tribution which Merchants and others make towards Loſſes ſuſ- 
tained, where Coods are caſt into the Sea, for the Safeguard of the Ship, or 


of the other Goods, and Lives of the Perſons therein during the Tempeſt ; 


and it is called Average and Contribution becauſe it is proportioned and 
allotted aſter the Rate of every Man's Goods aboard. Law of Trade 
and Commerce, 112. 7 


2. All the Parties intereſted are to bear the Loſs by a general Cuntribu- 


tion, and a Maſter, or Purſer of a Ship, ſhall contribute tor the Preſerva- 


tion thereof; alſo the Paſſengers, for ſuch things as they have in the Ship, 
be they precious Stones, Pearls, or the like; and where Paſſengers have 
no Goods in the Ship, in regard they are a Burden to it, it is ſaid an E- 
ſtimate ſhall be made of their Apparel, Rings, Fewels &c. towards a Con- 
- tribution for the Loſs; and generally Money and Jewels, Clothes, and 
all things in the Ship, (except the Clothes which are upon a Man's 
Body, or Victuals &c. put on Shipboard to be ſpent) are liable ro A- 


verage and Contribution; and the Goods loft ſhall be valued, and the 
Goods and Merchandize ſaved are to be eſtimated, which being known, 


a proportionable Value ſhall be contributed by the Goods faved, towards 
Reparation of the Goods caſt overboard ; and if in the caſting over, or 
lightning of the Ship, any of the remaining Goods are ſpoiled, or receive 


Injury, the ſame muſt come into the Contribution for the Damages re- 


ceived. Law of Trade and Commerce, 113. cites Molloy 233, 236. 
3. If a Man is bound in a Recognizance and dies, there, as long as the 


Heir has Aſſets, Execution ſhall be againſt the Heir only. Br. Suit, pl. 


13. Cites 17 E. 2. Fitzh. Execution 139. By 

4. But if the Heir has not Aſſets, Execution ſhall be upon all he Zer- 
tenants, and every one ſhall be contributory to the other; but where 
Execution is ſued againſt the Heir who has Aſſets, he ſhall not have 


Contribution againſt the 'Tertenants nor the Feoffees. Br. Suit, pl. 13. 


Cites 17 E. 2. Fitzh. Execution 139. 


5. If the Heir be vouched in Ward of ſeveral, and the Tenant loſes, and 
recovers in Value againſt the Heir, every Guardian ſhall be contributory 


to the Render in Value. Br. Suit, pl. 12. cites 48 E. 3, 5. 


6. Ho where Feoffee of the Conuſor upon a Statute Merchant is in Execu- 


tion, he ſhall have Contribution againſt every other Feoffee of the ſame Co- 
auſor. Br. Suit, pl. 12. cites 48 E. 3. 5. „ 

J. And per Finchd. where the Conuſor upon Statute Merchant aliens 
Part of his Land, and the Conuſee ſues Execution againſt the Conuſor, 
there the Conuſor ſhall not have any Contribution from the Feoffee, as the 
Feoffee might have of the other Feoffee. Br. Suit, pl. 12. cites 48 E. 
3.5 
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8. But if the Connſor dies, and the Conuſee ſues Execution againſt the 


Hur, he ſhall have Contribution of the Feoffees. Br. Suit, pl. 12. cites 


48 E. 3. 5. | 
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9. So that rhe Feqffees all hape Contribution from the Heir, it any 
of them be in Execution, Contra of the Heir. Br. Suit, pl. 12. cites 
8 E. 3. 5. = | 
x 10. It a Man charges Land tailed, and Land of Fee-fimple, and dic 
the Land tai led is diſcharged, and che Fee-ſimple Land remains Sie. | 
ged wich the whole; Per Skrene, which none denied. Br. Charge, pl, 
g. cites 12 H. 4. 17. SI „ | 
11. In Dower if the Tenant vouches the Heir in three ſeveral Ward; 
each of them thall be {everally charged. 3 Rep. 13. a. by the Reporter, 
in Herbert's Caſe; cites 1 H. J. 22. & 48 E. 3. 5 a. b. 8 
Rr. Scire 12. Contribution thall be had y the Tertenants in Scire Facias 72 


Facias, pl. Reoozaizance by their Feolior, Br. Suit, pl. 18. 
22 5. cites : | | ' 
17 E. 2. Fitzh Execution, 139. 


Br. Appor- 13. If the King's Tenant aliens to ſeveral ſeverally, and the Kin: 
tionment, pl. diftrains tie one for the woote, he ſhall have Contribution of the others 
= Ng... Fr. Soi, Pl 9 
254,235. 14. Toe Writ of Contribution lies where there are Tenants in Commer, 
cb who jviatly hoid a Hill pro indiviſo, and take the Profits equally, and 

the Mill falls into Decay, and one of them will not repair the ill 
now the other ſhall have a Writ to compel him tor to be contributory 

to the Reparations F. N. B. 161, (5). 
1g. And if there be three or four Coparceners of Land, and the ele 
Sifter does the Suit to the Lord, of whom. the Lands are holden, tor all 
rhe Coparceners, and the others will not allow her for her Charges and 
Loſſes, according to the Rate for the {ame Suit, that Coprcener, who 
did che Suit, may nave Writ of Contribution. F. N. B. 161. (C). 
16. Aud if there be many Coparceners, and the Hldeſt does the Suit, 
aud the other Coparceners agree with the Elaef? for a Rate, now the Writ 
ol Contribution thal! be brought againſt che others WhO would not con- 
tribute Kc. F. N. R 161. 00 FO, . | 
17. And if ſeveral be infeoffed of Land, for which one Suit ollg ht to le 
done &c. now if they agree among themielves, CH one of them fall do 
the Sit, aud that the ahers ſcall contribute unto him, if he do the Suit, 
and aiterwards the others thall not allow him for that Suit according 
to their Rate, then he ſhall have the Writ of Contribution againſt them, 
and the Writ ſhall mention the Agreement &c. F. N. B. 161. (C). 
Ard. 125 pl. 18. The Plaintiff ſeeks relief by Way of Contribution, for that one 
173. S. G of the Defendants hath a Reut- charge out of his, the Piaintiff*s, Lands, 
3 and one other of the Defendant's Lands, and ſeeks to lay the whole Bur- 
pl. 341. © then of the Rent-charge upon his, the Plaintiſl's, Lands; and becauſe 
but not S. P. the Defendant would not anſwer, therefore an Injunction is granted for 
| ſtaying of the Suits for the Rent. Cary's Rep. 132. cites 22 Eliz. Dol- 
man v. Vavaſor & al. 5 8 „ 

19. The Duke of Northumberland acknowledged a Recognizance of 
1000 Marks to the Lord Cromwell, and after granted certain Lands to 
the Defendant ; atterwards both the Duke and the Lord Cromwell were 
attainted of Treaſon, whereby the Recognizance came to the Queen, 
and in her Name was put in Suit by one Lane, ro whom her Majeſty 
had granted the ſaid Recognizance, who ſought to extend the Delen- 
dant's ſaid Lands alone, whereas there are divers other Lands to a great 
Value in other Men's Hands liable to the ſaid Recognizance, theretore 
it is ordered that no Liberate go out upon the ſaid Extent, until the 
Court order the ſame. Cary's Rep. 159. cites 21 Eliz, The Queen v. 
ColDBorne. „ 95 b 
20. In the Caſe of a Common Perſon, the Heir of the Conuſor, or of 
hin, againſt whom Fudgment is given in Debt, thall be only charged, and 
ſhall not have Contribution agataſt another Tertenant in ſome Cafes, and 
... NUTS Meer im eee ee 
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in ſome Caſes he ſhall have Contribution, and ſhall not be ſolely 
charged; Retolved, 3 Rep. 12. b. Mich. 20 & 27 Eliz, in Scacc. Hat- 
bert's Cate. : | | 
21. For if a fan is ſci/ed of three Acres of Land, and enters into a Re- 
&ognizance Or Statute &c. and inferffs A. of one Acre, and B. of another, 


aud the third deſcends to his Heir, in this Caſe, if Execution is ſued on- 
ly againit che Heir, he ſhall mot have Contribution; tor he comes to the 


Land without Confideration, and the Heir fits in the Seat of his An- 


cCeſtor, & Heres eſt alter ipſe & Filius eſt Pars Patris, and therefore 
mall not have Contribution againſt ary Purchaſor, though in Rei Veri- 
tate che Purchaſor comes to the Land without any valuable Conſidera- 


tion; For the Conſideration of the Purchaſe is not material in ſuch 


Cale. Reſolved 3 Rep. 12. b. Ibid. And ſays that ſo it was lately 


reſolved in Gawpy's Cale, late Marſha! of B. R. that the Heir may 
be only charged, and he thall not have Contribution againſt Purchaſors ; 


For though in the Caſe of Recognizance, Statute, or Judgment, the 


Heir is Charged as Pertenant, and not as Heir, as appears by 2 H. 6. 


Execution 135. 15 E. 3. Tit. Age 95. becauſe by the Recognizance or 


Statute the Heir is not bound, but the Conuſor grants Quod dicta Pe- 
cuniæ Summa de 'Ferris &c. levetur, yet he thall not have Contribution 
againſt a Purchaſor, contrary to the Opinion of Finchden in 48 E. z. 
r 5 wo, . 

22. But yet in ſome Caſes the Heir fhall have Contribution, and ſhall 
not be ſolely charged; As if a Man is ſeiſed of two Acres, the one of the 


Nature of Borough Engliſh, and binds himſelf in a Statute or Recogni- 
_ Trance, or if Fudgment in Debt is given againſt him, and he dies, leaving 
Iſſue two Daughters, wbo make Partition, in this Caſe if one only 18 


charged, the ſhall have Contribution; for as one Purchaſor ſhall have 
Contribution againſt another, and againſt the Heir of the Conuſee alſo; 
ſo one Heir ſhall have Contribution againſt another Heir; for they are 
in Aquali jure, Reſolved. 3 Rep. 12. b. in Herbert's Caſe. 

23. If there are Grandfather, Father, and two Daughters, and Fudg- 


ment is given for Debt or Damages againſt the Grandfather, and he dies, 
and the Father dies, one of the Daughters being within Aze, and the other 


of full Age, and Partition is made, the eldeſt Daughter ſhall not be 
charged olely, but ſhall rake Advantage of the Int; 
For both Heirs ſtand in the fame Degree. 3 Rep. 13. a. by the Re- 
porter in Herbert's Caſe. = „„ N 

24. So if one be bound in a Recognizance, and has two Daughters, and 
dies, and they make Partition, the one thall not be charged ſolely, but 


hall have Contribution, and if the one is within Ape, the other ſhall 
take Benefit thereof; becaule in ſuch Caſe, though the is charged as Ter- 


tenant, yet ſhe ſhall have her Age. 3 Rep. 13. a. by the Reporter in Her- 
berr's Caſe. EE | 

25. If a Man is bound in a Statute or R:cognizance, and after his 
Death ſome of his Land deſcends to the Heir of the Part of the Father, 


and ſome to the Heir of the Part of the Mother, one only ſhall not be 


charged, and if he is, he ſhall have Contribution againſt the other, 
3 Rep. 13. a. by the Reporter, in Herbert's Caſe. | 
26. A Suit was tor Average of a Ship rebbed of certain Goods, thipp'd 


at Briſtol to Galicia in Spain. Dr. Dale, Maſter of the Requeſts, ſaid, 


that by the Civil Law Average is not due unleſs the Goods are loft in ſuch a 
Manner, that thereby the Reſidue in the Ship is ſaved ; As it Goods of 


one of the Merchants are caſt into the Sea Navis levandi Cauſa, then all 


the other Merchants ſhall pay Average, becauſe thereby all the Reſidue 
is faved; So it Parcel is by Compaſition given to a Pirate to fave the Re- 
{idue ; but nor if a Pirate takes Parcel by Violence; for in ſuch Caſe A- 


verage ſhall not be paid tor ir. But in the principal Caſe the Merchants 


ancy of her Siſter ; 
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having aſſented, after the Ship was robbed, to pay Average, it was de. 
creed for the Detendants, Mo. 297. pl. 442. Paſch. 32 Eliz. in the 
Court of Requeſts. Hicks v. Pal ington. 

27. If a Man grants a Rent- charge out of all his Lands, and after. 
wards ſells his Lands by Parcels to divers Perſons, and the Grantee of the 
Rent will from Time to Time levy the whole Rent upon one of the Pur. 
chaſors only, he ſhall be eaſed in Chancery by a Contribution from the 
reſt of the Purchaſors, and the Grantee ſhall be reftrained by Order to 
charge the ſame upon him only. Cary's Rep. 3. 

28. Sir Edmund Morgan married the Widow of Forteſcue, he had his 
Wite's Lands diſtrained alone by the @rantee of a Reut-charge from her 
former Husband, and therefore /zed the Grantee in Chancery, to take a 

ratable Part of the Rent, according to the Lands he held ſubject to the 
Diſtreſs, and notwithſtanding the Ld. Ch. J. Popham's Report, who 
thought this reaſonable, the Lord Chaneellor Egerton would give him 
on this Bill no Relief, but ordered that he ſhould exhibit his Bill againſt 
the reſt of the Tenants and Grantee both, the one to ſhew Caule why they 
ſhould nor contribute, the other why he ſhould not accept of the Rent 
equally ; otherwiſe it was no Reaſon to take away the Benefit of Diſtreſs 
from the Grantee, which the Law gave him. Cary's Rep. 32, 33. cites 

une 1603, | | 

8 = A Collector of a Fifteenth may levy all the Tax within one Townſhip, 
upon the Goods of one Inhabitant only it he will, and that Inhabitant thall 
have aid of the Court to make each other Inhabitant contributory ; Per 
Tanfield Ch. B. which was granted by the Court, Bromley being abſent. 

Lane 65. Trin. ) Jac. in the Exchequer, Anon e 
30. If a Lighter, or a Ship's Boat, into which Part of the Cargo aboard 
is untladen for the Lightening of the Ship, thall periſh, and the Ship be pre— 
ſerved, Contribution is to be made; but if the Ship be caſt away, and the 
Lighter or Boat preſerved, no Average or Contribution 1s recoverable ; tor 
Contribution may not be had in any Caſe but where the Ship arrives in Safte 

ty. Law ot Trade and Commerce 118, 119. 1 85 EE 


= _— 31. Where Paſſengers caſt Goods out of a Ferry Boat in Caſe of a Tem- 
G S. P. Bird 


Adcoek peſt, which they may do for Preſervation of their Lives, the Owners ſhall 
ane "+ have no Remedy, unleſs the Boatman ſurcharge the Boar, when they 
Rep. 79. may have their Action againſt him. Law of Trade and Com- 


pl. 23. The merce 119. | 


Caſe of ET, 
Graveſchd Barge, S. C. & S. P. 


32. Conuſee of a Statute comes to have Part of the Lands charged, he 
cannot require Contribution, though he grants over, and the Lands of 
all other the Feoffees are diſcharged, though ſuch as are or remain in 
the Hands of the Debtor himſelf are chargeable. Hob. 45. 46. pl. 50. 
Fleetwood v. Aſton. b : ae 

33. Heir ſhall not have Contribution but againſt the other Heirs; Per 


Jones J. 3 Buls. 320, and per Doderidge J. 321. Hill. 1 Car. B. R. in 
Cafe ot Boyer v. Rivett. nn 


34. How tar the Court will reſtrain a Lord to diſtrein for Rent where 
he pleaſerh, but for the. preſent thinks fit that there ſhould be a Contri- 
burton. Toth. 103, cites Mich. 3 Car. Hall v. Otfley. 
35. If after Liberate a Feoffment is made of Part to A, and Part to B. 
the one ſhall not haye Contribution againſt the other; Per Jones J. Lat, 
27/4. Mich. 3 Car. 5 5 5 
36. It a Purchaſor has Cauſe of Contribution, and makes Feoffment, 
His Feoffee ſhall not have it; Per Jones J. Lat. 294. Mich. 3 Car. 

37. In an Engliſh Bill agajn/t the De ſendant, as Executrix of her Hul- 
band, to have Contribution, the Caſe was, that the Plaintiff in this Caule, 
and the Teftator, were Sheriffs of Middleſex, aud that there had been a Re- 
| 85 der 
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covery againſt them for an Eſcape in the Teſtator's Life time, and 500 1. Da- 
mages recovered, which the Plaintiff in this Cauſe had paid and ſatisfied, 

to which the Detendant ought to contribute, as the Bill ſuggeſts. The 

Court doubted hereot, the Cale being Prime Impreſſionis, and reſembled 

it to the Cafe of two joint Obligors ; but what became of it non con- 

ſtat. Hardr. 164. pl. 4. Hill. 1695. in Scacc. Philips v. Biggs. 

38. 16 & 17 Car. 2. cap. 5. F. 2. When any Fudgment, Statute, or 
Recognizance ſhall be extended, the ſame ſhall not be avvided or delayed by 
Occaſion, that any Part of the Lands extendible are omitted out of ſuch 
Extent, ſaving always to the Parties, whoſe Lands ſhall be extended, 
their Remedy for Contribution againſt ſuch Perſons, whoſe Lands ſhall 
be omitted. | BY | 
39. S. 3. This Att ſhall nit give any Extent or Contribution againſt any 
Heir within Age, during Minority of ſuch Heir, in reſpect of any Lands 
_ deſcended. DS . 

= S. 4. Provided that this Act extend only to Statutes for Payment of 
Monies, and to ſuch Extent as ſhall be within twenty Tears a/ter the Sta- 
tulte, Recognizance, or Fudgment bad. | I 
41. This Att fhall continue for 3 Tears. Made perpetual by 22 & 23 Car. 2. 
442. Deviſee for Life, Remainder in Fee of Lands, charged with 500 l. And if Pe- 
and tor Default of Payment the ſame was limited to the Perſon to whom Vie for 
the 500 l. was payable. Decreed one third to be paid by the Deviſee ef vv 


— 


55 


a > : a to pay his 
for Life, and two thirds by the Remainder-man in Fee. Fin. R. 231, Sta, the 
Trin. 27 . Hayes V. Hayes. . 5 ow rr ny 

| | paying the 
whole, to have the whole Eſtate. Ibid. —— Chan. Caſes, 223, 224. S. C. But if Tet * 


nant for Life 
can prove that it was the Intention of the Deviſor, that Tenant for Life ſhould pay nothing, it was 


admitted to be material. Fin. Rep. 221. Trin. 27 Car. 2. S. P. as to the one third to be paid 


by Tenant for Life, and two thirds by him in Remainder, in Caſe of Corniſh v. New. — 3 Chan. Rep. 
131. in Caſe of Orby v. Mohun, S. P. e | 


43: A. charges Land with Payment of 50 J. a- piece to B. and C. at Or it E. 
their reſpective Ages of wenty-one, and limits the Land over on Default ſhould pay 
of Payment, but F either die before twenty-one, her Legacy to go to D. to ** E. _ 
whom A. deviſed the Lands. D. deviſed the Lands fo charged to E. for tors ſhould 
Life, Remainder to F. in Fee, and made E. Executor. Decreed that F. hold the 
ſhould contribute two thirds towards Payment of the Legacies of 50 1. Lands againft 
Fin. R. 304. Trin. 29 Car. 2. Peachy v. Colt. 8 
44. Land is morgaged to A. then to B. then to C. If A. ſues to Re- ſarisfied. 
deem, and try his Debt by Decree, C. A. and B. ſhall be bound by the Ibid. 
Account which A. made in his Suit, and pay, or contribute to the 
Charges of Sit, it made without Fraud or Collulion, 2 Chan. Caſes 32. 
Trin. 32 Car. 2. Williams v. Day. LY EY „ gs 
45. If the Portion of any one lay on or out of BI. Acre or other parti- 

cular Fund by itſelf, and the others our of Wh. Acre or any other Fund, 
each muſt bear his own Loſs ; agreed at the Bar. Chan Caſes 132. Hill. 

34 & 35 Car. 2. Tillley v. Throckmorton. _ %%% ny oy 
46. Lands in Mortgage were deviſed to A. for Life, Remainder to B. and 
is Heirs. A. enters and takes an Aſſignment ot the Mortgage in a 

| Truſtee's Name. A. died within one Tear. B. brought a Bill againſt the 

Executor of A. to redeem the Mortgage, and his Counſel intiſted, that 
. ought to pay only two thirds of what was due on the Mortgage, and 
the other third to be allowed by A's Executor, by reaſon that A. enjoy'd 

the Profits during his Life. The Court ſaid, that had B. come to re- 
deem in A's Life- time, then A. ſhould have allowed a Proportion of the 
Money with reſpect to the Value of their ſeveral Eſtates; but A. being 

now dead, and having enjoy'd the Eſtate but one Year only, the Deten- 
dant muft make an Allowance only tor the Time that A. enjoyed the E- 
ſtare, Vern, 404. pl. 376. Irin. 1686, Clyat v. Battiſon. 
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47. A. on his Marriage with B. agreed and gave a Bond to ſettle par. 
. ticular Lauds on the Wite, and the Iiſue of the Marriage, and afterwards 

Widow to ; ET TR”, | a : inch & f n 

pay one alicus Part ot tos Lands; A. dies. Finch C. decreed the Jointreſs 

third, and to have the Deficiency of her races made good out of the Inheritance 

the Rever- of the Lands remaining unſold. But Jeffries C. reverſed that Decree. 

wa in for the Jointreſs and Children are equally Purchaſors, and they mutt 

rec third, bear the Loſs in Proportion. Vern. 440. in pl. 412. Hill. 1696. Car. 

Chan. Rep. penter v. Carpenter. | 

218. 221. 

15 Car. 2. in Caſe of Rowell v. Walley. 


— 48. A. B. and C. were bond in a Bond, A. being Principal and B. and 
C. Surettes ; alterwards F. S. becomes borrd to the Obligee, that if the 
other three did not pay according to the Condition of the Bonds, that li 
could pay. A Month after B. ous of the two Seretics, pays thy Money, 
and prefers his Hill an, the fourth now jor Coutrabation, and the Quet- 
tion was, whether he ſhould bs bound to Contribute, he being but a ſup- 
plemental Security? And the Maſter of the 20s ſeemed to think that 
he thould, 2 Freem. Rep. 97. pl. 10). Trin. 1685. Cooke's Caſe, 
49. A. covenanted to ſettle 1001. a Year Annvity out of Land on B. Having 
ao Land at the Tims of the Covenant, but afterwarc's prrcaſes Land in &. 
and D. and then deviſes S. to C. and dies, Without settling the Annuity, 
D. defcends to the Heir of A. Decreed that D and S. ſhall both be 
liable to the Annuity, but that C. ſhall be reimburſed out of D. which 
deſcended to the Heir. 2 Vern. 97. pl. 90. Falch. 1639. Took v. 
„ | 5 
50. A Term was conveyed in Truſt to raiſe $00.1. a-pizce for B. C. 
and D. to be paid at their reſpeStive Ages of 2 Years, Remaiuder 10 
G. for Life, Remainder 0 his firſt Son in Tail, Remainder over. De- 
creed that G. pay 70 J. and thoſe in the Remainders $001. and fo G. be 
let into Poſſeſos, and wazerezs 500 |. only was now due, and the other 
not in ſeveral Years, if the other 85: 1. thould become payable in rhe 
Life of G. then G. ſhall pay it, but in ſuch Caſe the Term tor 99 Years 
ihould ſtand his Security to reimburſe him again. Ch. Prec. 21. pl. 23. 
Hill. 1690. Rives v. Rives. | 
2 Vern. 267. $1. If an fate in Mortgage be ſetted on A. for Life, and then on B. in 
| Hui ED Tail, or in Fee; Tenant for Lite thall bear two fitths of the Principal 
v. Hates, and Intereſt, and the Remainder-man three fiſths. Chan, Prec. 44. pl. 43. 


5 C. decreed Paſch. 1692. James v. Hales. b 
accotdingly, | 


and whereas the Tenant for Life had cut down Timber without havirg any Power to commit Waſte, 
he was decreed to account for the Timber, and that what he had raiſed thereby, ſhould be taken as ſo 
euch in Part of what the Remainder-man was to pay towards diſcharging the Incumbrance. 1 


52. Upon an Order for Contribution to the Relief of a poor Pariſh, 
twas ruled, that the Jultice may either charge particular Perſons, or 
the whole Parith, and they levy it, but here a Sum in Groſs was laid 

for a whole Year, which (it was objected) was unreaſonable ; For their 
Ability might change; bur the Order was confirmed. Cumb. 309. Mich. 
| 4 1 M. in B. R. The King v. Knightley Parith in the Iſle of 

J | | 

53. An Eſtate in Fointure was ſuliject to a Mortgage. Reſolved that 
the ſointreſs, and the Reverlioner, muſt redeem in Proportion, viz. 
the fointreſs one third Part, and the Reverfioncr two thirds, and that hath 
been the Proportion uſual in this Court, to charge the Eſtate for Lite 

Wich a third; but it ſeems hard, becauſe now an Eſtate for Lite is worth 
nine or ten Years Purchaſe, whereas formerly it was worth bur ſeven. 


2 Freem. Rep. 210. pl. 284 Hill. 1696. Flud v. Flud. 
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Lie, Remainder l B. in Fee, there they may redeem in Proportion, viz, 
A. one third, and B. two thirds. Ibid. | 


55. Two ſeveral Eſ[ates, one in the Seiſin of A. for Life, and one of 


B. tor Lite, are ſubjected to the Railing of 20001. for a Portion for a 
Daughter, by a Term of 5oo Tears, to commence after the reſpective f 
of A. and B. A. died firſt, and that Eſtate by Limitation of the Settle- 
ment came to R. The Daughter brought a Bill for the 2000-1. againſt 
R. who paid ir. Atrerwards B. died, and che Fee-ſimple of that Eſtate 
deſcended to the Daughter. K thall have Contribution out of the Eſtate 
ot B. deſcended to the Daughter, i Proportion to its Value; A's Eſtate 
to be valued as an Eſtate in Poſſeſſion, and B's Eſtate as ia Reverlion ; 
Per Somers C. atfiited with Matter of the Rolls. 2 Vern. R. 355. pl. 
321. Hill. 1797. Henningham v. Henningham. 


56. It a Hanor is held by the Service of a Bridge, every Tenant of the 6 
Manor ig lille to the whole Charge, and are contributory among them. 151. S. C. 


ſelves. 1 Salk. 358. pl. 5. Paſch. 3 Ann. B. R. The Queen v. Buck- 
leugh (Dutcheſs ot). 


57. Everton exp.thant on an Kitate for Lite was convey'd to Truftees 
to L. old for Payment of ſpecifich Detti, and if any Surplus, to go to his 


Heirs, Executors, and Adminiſtrators. A, married the Heireſs, and 
the Husbai:d got a Conveyance from the Traftces to him and his Heirs, and 
paid ſome of the Debts. The Fir died without Iſſue, and her Heir 


brought a Bill tor a Reconveyance ſurmiting, that ſufficient had been 


raiſed for Payment of the Debts out of the Rents and Profits. The 
Husband inſiſted that his Wite was as Tenant in Fee-limple, and what 
Rents he received were in her Right, and he has a Right to retain 
them; But decreed that he ought to have paid the Intereſt out of the Pro- 


fits, and thall not ſuffer the Debt to increaſe, and that he account ac- 


cordingly. 2 Vern. 566. Mich. 1106. Brompton v. Alkis. 

$8. Some Perſons ſited out a Privateer in the French War, and by Com- 
miſſion by Letter of Marque from the Duke of Savoy, ſent her to cruize 
in the Mediterranean, where the took French Ship, in which were ſeveral 
Turks and Tripolins, and their Effets, but the Captain fer the Perſons on 
Shore, detaining ſome of their Efiects. The Matter coming into the 


Admiralty, the Sentence was, that the Ship and Goods were not wel! 


taken by an Englitaman, and Englith Vetlels, there being no Commiſ- 
tion from the King, but only from the Duke of Savoy, and therefore 
it the Caption was lawful, yet it was a perquiſite belonging to the Ld. 
High Admiral; and alſo, becauſe the Tripolins being in Peace with 
England, their Goods and Effeëts were not to be ſeiſed by Englith Ships 
or Men. After this Sentence, the Captain having agreed the Matter 


with the Conſul of Tripoli, and having obtain'd a Grant of the Ship and 
Goods from K. William, brought his Bill, and obtained a Decree for 
two thirds of the Value of the Ship and Goods, each Part-owner to pay 
according to the Guantum of his Intereſt, and if any were Inſolvent, the Loſs 
70 be born by ſuch as were Solvent, with Intereſt and Coſts, 2 Vero. 592. 
Mich. 1707. Walton v. Hanbury. | 5 


59. A. ſeiſed in Fee of the Mauors of B. and C. mortgages B. for 4000 J. 
and by Will charges all his Real Hſtate with Payment of his Debts, and de- 
viſes B. to F. H. and C to M. R. and dies. J. S. to whom A. deviſed B. 


ſhall compel W. R. to whom A deviſed C. to contribute to the Payment 


of the Mortgage on B. but in Caſe the Will ſhuuld prove vcid, then there 
ſhall be no Contribution. W ims's Rep. 505. pl. 146. Mich. 1718. Car- 
ter v. Barnardiiton. I TO e e 2 


60. By Marriage Articles it was agreed, that 600 J. in the Hands of Gibb 129. 
the Truflees fould be laid out in the Purchaſe of Lands, to be ſettled on the 8.C. | 
Husbond for Life, Remainder to the Wife jor Life tor her Jointure, Re- 

. mainder 10 the fir/t and every other Sox of chat Marriage. in Tail Male ſuc- 


cellively, 


54. And ſo it is it an Aſtate ſubjet? ro a Mintgage is deviſed to A. | for 
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ceſſively, chargeable with 2000 1, for jounger Cnildren, Remainder 70 the 
Husband in Fee. The Marriage took Efte&t, and the 6001. being veſt. 
ed in Lottery Annuities in the Year 1720, with the Conſent of the Huſ. 
band and Wife, was ſubſcribed by the Truflees into the S. F. Company, pur. 
ſuant to the Act of Parliament, which impowers and indemnifies Truſtees 
| tor ſo doing, upon which there happened a Loſs of near 30001. | 
Bill was brought by the only Son of the Marriage againſt the Truſ. 
tees, his Father, and Mother, and four Infant Siſters, tor an Execution 
ol the Truſt. . = DOIN 

One Point was, how, and in what Manner, and by whom the Loſg 

in the Truſt Money ſhould be born? Ld. C. King was of Opinion, 
that the Loſs upon the principal Sum of 6000 I. ought to be born in 
Proportion, or Average by all the Children; the Loſs happening under the 
Direction of an At? of Parliament, the Truſtees are not liable to make 
it good, and it is plain by the Articles, that the Parties intended two 
thirds for the eldeſt Son, and one third for the younger Children, but 
if the eldeſt Son thould bear the whole Loſs, ic would be juit the re- 

verſe, the eldeſt Son would have but one third, and the younger Chil- 
dren two thirds. And decreed that the elde Son bear two thirds of the 
Loſs, and the younger Children one third, according to their ſeveral Pro- 
portions in the Money, and referred it to the Matter to have a Settlement 
made accordingly. MS. Rep. Trin. 3 Geo. 2. Canc. Chambers v. 
Chambers. | Dy 5 
3 Ws s 61. Leaſe of a Coal Mine to A. reſerving a Rent; A. the Leſſee declares 


ep. 404. himſelf a Truftee for five Perſons, to each a fifth. The five Partners enter 


1 I oi upon Work, and take the Profits of the Mine, which afterwards becomes 
porter, ſays, anprofitable, aud the Leſſee inſolvent ; the Ceſtuy que Fruſts are not liable, 
thatin Trin. but for the Time during which they took the Profits. 3 Wms's Rep, 


Term fol- 402. Mich. 1135. Clavering v. Weſtley & al. 


lowing this 


_ Cauſe came on by Appeal before the Lord Talbot, who decreed one R. the Leſſee (who made De. 
fault) to pay the Plainriff the Contribution Monies he had received from each of the Ceſtuy que 
Pruſts, towards working and carrying on the Coal Mine; and if that ſhould prove not ſufficient, the 
Ceſtuy que Trufts that were living, and the Repreſentatives of ſuch as were dead, and who were all be- 
fore the Court, to contribute each one fifth, towards ſatisfying the Plaintiff the Arrears of Rent that 
had incurred during the Time they had concerned themſelves in taking the Profits. The Plaintiff to 
| have back the 101. Depoſit. 5 ßUF;F„n„ e ; 


For more of Contribution and Average in General, See Charge, De⸗ 


vile, Mortgage, Payment, Rent, Surety, Trade and Mabiga⸗ 
tion, reſpaſs, and other Proper Titles, Y, aan n avig: 
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(A) Franchiſe. 
At what Time to be demanded. = 


B. Conus f. IF a Franchiſe be granted to a Vill, that Afliſes of Land within 
'  fance, pl. 35. A the Vill thall not be taken our ot the Vill; jf an Aſſiſe be brought 
cites 8 C. out of the Vill, and the Aſſiſe is awarded tor Default of the Tenaut, 
accordingly, : | „ | h RD the 


3 


demand it at any Time, Windham J. inclined to be of that Opinion; fed adjornatur. 


ſnall be ſued within their City, and nor e 


Croſſe v. Smith. 


Conuſance of Pleas. 569 


—— — — —— — 


the Balliff of the Vill ſhall not have the Franchiſe if he demands it by reaton 
atter. 20 All. 13. | | that the A 
| : | | ſiſe was a- 

warded, and the Court ſeiſed before the Demand. In Ae, the Bailiff of S. demanded Conu- 
{ance, and could not-have it, becauſe the 4ſſiſe did not appear, and there Conuſance was not granted; 


bur Quere de Rigore Juris, Br. Aſſiſe, pl. 33. cites 12 Af. 6. 


2. Where the Court is ſuffered to be ſeiſed, as by Award of Proceſs, or 
by Award of Aſfiſe, or ſuch like, the Lord of the Franchiſe thall not 


have Conufance of the Plea by reaſon of his Laches. Br. Laches, pl. 


I. Cites 3 H. 6. 10. ES 9 8 
3. It Bailifis, who have Conuſance of Pleas, /uffer Aſſiſe to paſs with- 2 Inſt. 130. 


| Aſije. Br. Laches, pl. 2. CItCS 3 H. 6. 14. S P 


and 
| | Cites S. C. 
4. And where Sheriff returns Mandavi Ballivo Libertatis &c. qui ha- 2 Inſt. 130. 


ber return' Brevium & Executiones eorundem qui uον mihi dedit Reſpon. 50 finem, | 
J. U. an 


ſum, by which Non Omittas iſſues, yet in another Action the Bailiff thall tes © 


have Return and Service ot the Writ, notwithitanding his Laches in che 


other. Br. Laches, pl. 2. cites 3 H. 6. 14. 


F. The Ld. was outted of his Conuſance becauſe it was not demand- Lev. 89. 
ed till after [parlance ; Reſolved ; And though fome have ſeemed to S. C, and 


make a Diſlerence between Plea pleaded to the Juriſdiction by the De- 8 


tendant, and by a Stranger, as in the principal Caſe, yet it ſeems there ingiy; but 


is no Diflerence, and that the Lord cannot plead it after Impar- upon citing 


lance. Sid. 103. pl. 9. Hill. 14 & 15 Car. 2. B. R. The Biſhop ol 49 f. a 4 

2 5 Ns 5 | . 41. 
Ely's Caſe. | | . 

F 2 | | Mich, 6 H. 

J. 6. Mich. 9 H. 9. 6, Trin. 6 H. J. 17. that though the Party cannot plead to the Juriſdiction at- 
ter Imparlance, becauſe he has by his Imparlance admitted it, yet the Biſhop who is a Stranger may | 


Claim made after Imparlance is too late; per tot. Cur. 10 Mod, 129. Hill. 11 Ann. B. R. Cambridge 


(Univerfity's) Caſe No Claim can be made by the Univerſity after Imparlance ; Per Holt Ch. 
J. Show. 352. Trin. 4 W. & M. in Caſe of Parker v. Edwards & al', — S. P. per Cur. Bar- 


nard. Rep. in B. R. 66. Trin. 2 Geo. 2. — But in ſuch Caſe Privilege was allow'd, per Cur, Godb 
424. pl. 485. Paſch. 3 Car. B. K. Fryer v. Dew. 05 | 85 


1 


— ... — — 


(A. 2) The ſeveral Sorts of Conuſance of Pleas, and 
the Differences. 


I. 1 are three Sorts of inferior Furiſdiftions ; one whereof is Tenere 12 Not, 
Placita, and this is the loweſt Sort; for it is only a concurrent . EI 
Juriſdiction, and the Party may fue there, or in the King's Courts if Raym. Rep. 
he will. The ſecond is Conuſauce of Pleas, and by this a Right is veſted 836. S. C. 
in the Lord of the Franchiſe to hold the Plea, and he is the only Perſon ane ſame Di- 
who can take Advantage of it. The third Sort is an exempt FuriſditFion, Ill Cl. ]. 


as where the King grants to a great ys that the Inhabitants thereot 


1 
ſewhere, this Grant may be Mod. 126. 
pleaded to the Juriſdiction of this Court, if there be a Court within * _ 
that City which can hold Plea of the Cauſe, and wo Body can take Ad- f R. hes 


vantage of this Privilege but a Defendant, tor if he will bring Certiorari, in the Caſe 


that will remove the Cauſe, t he may wave it if he will, fo that the of the 752 
"x Nw; . 1; Ann. B. R. verſity of 
Privilege is only for his Benefit. 3 Salk. 79. 80. pl. 4. Hill. 1 Ann. B. R Cambridge, 
| | | 3 EY divides the 
Courts in like Manner, and cites Hardr. [505. &c. pl. 4. Paſch. 21 Car. in the Exchequer] and ſays, the 
Difference betaveen Cegnitio Placitorum <cuthout excluſive Il _ and when <vith, is not, that the laſt has 
| 5 | wo 0 | | h an 


* 
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"cites Paſth. 15 E. 3. S. P. per Poole. Co. Litt. 134. b. in Principio, S. P. 


out expreſs Words inthe Grant. 


thei. 
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a 


an excluſive Jurifdiction, and the former not; for Cognitio Placitorum does, ex vi Termini, exclude 


all ather Courts, and imports the Words, Er non alibi ; Bur the fart Difference is, that the former muſt 
be local, confined to fome Place; the latter zany follow the Perſon, and be as to Place univerſal. 2dly, 
In the former, if the Lord waive bis Privilege, there hall be Re-Jummons, and Proceedings ſhall begin 
where they left oſt; but in the latter, in Caſe of Waiver, or the like, the Proceedings in the Court ex- 
cluded by this Juriſdiction muſt begin De move, 3dly, The former is for the Advantage of the Lord 
only, and therefore the Lord only can claim it, and not the Party; but where there are excluſive 
Words, the Party may elaim it as well as the Lord. Says that in 9 H. 7. fol. 10, 11, 12. theſe Dif. 
ferences are fully and clearly laid down, 


2. Conufance of Pleas is, that one living within the Juriſdiction, ma 
implead another within it for a Cauſe axiſing there; Per Holt. Ch. 1 
12 Mod. 643. Hill. 13 W. 3. in Caſe of Croſs v. Smith. _ | 


(B) Of what Actions Conuſance may be granted. 


. N Grant of Conuſance in a Quare Impedit is void, for 
Hos ns the Franchiſe cannot do Right therein, ſcilicet, ſend a Writ 
cites & C. do the Biſhop, * 44 E. 3. 29. b. 38. 14 H. 4. 20. b. 50. All. 9. per Ain. 
& S P. by + 26 Ed. 3.73. b. - | * EE: | | 
Kirton, e „ 5 95 | | 
+ Firzh. Conuſance, pl. $6. cites S C. & F. P. by; Thim. — Br. Conuſance, pl. 8 cites 
K. 3. 1 S8. F. Dal. 12. pl. 20. Paſch. 7 E. 6. Anon. 8 P. Fitzh. Conuſance, pl. 41. 
4 Le. 237. pl. 


377. Mich. 5 Jac. S. P. — Jenk. 34 pl. 66. S. P. — Gilb. Hiſt. ot C B. 155. S. P. 


In a Recer- 2. At Common Law Conulance might be granted in a Recordari 


dare the Bat- r Replevin. 32 Ed. 3. 31. | 


3 of china 3. But orherwite it 15 now after the Statute, which provides, That 
manded the if the Plaintiff be nonſuit, a ſecond Deliverance ſhall be granted, ani 
Conufnce; the Franchiſe hath not Bower to grant it, therefore there would be 
33 a Failufe of Right ik he ſhould hive Conutance. 33 Ed. z. 31. 
ald, y | . Fe Fin 7 

C1210. not Quezre. 3 | 


have Conu- | | | 
ſance, becauſe ſecond Deliverance is given by the Statute, which they cannot make uvon Nonſuit of 
the Plaintiff, fe that they cannot do Right as the King's Court can. But Kniver ſaid, that where 
they mighr hrve Conutance before rhe Statute, they ſhall have it now; for the Statute does not ouſt 
ir. But per Thorp, they {hall not have it, becauſe they cannot make rhe ſame Proceſs which is given 
by the Statute; Bur Brooke ſays Quære; for it ſeems, that where they had Conuſance of the Grigi— 
nal before, the Statute extends to them to make newProce'ſs. Br. Conuſance, pl. 23. cites S. C. 
The original Writ of Repleg* is in Nature of a Juſticies, and is not retornable, and in a ſuſticies no 
Conuſance can be demanded, becauſe none can demand Conuſance, but he that hath a Court of Re- 
cord, and of a Plea in a Court of Record; but the County Court, though the Plea be holden therein by 
Juſticies the King's Writ, yet it is no Court of Record, for of a judgment therein there lieth a 
Writ of falſe Judgment, and not a Writ of Error; alſo, if the Sheriff ſhould grant the Conuſance, 
he could not award a Re-ſummons, and the Lord of the Franchiſe can demand no Conuſance in a Re- 
plevin. 2 Inſt. 140. | | | 
Conuſance ſhall not be granted in Replevin, becauſe if the Plaintiff be nonſuited, a ſecond Deli- 


verance ſhall be granted, which the Franchiſe cannot do. Gilb. Hiſt of C. B. 156. 


Br. Com- 4. Tt ſeems that Conuſance may be granted to levy Fines itt d 


3 Franchile ; Admitted 44 Ed. 3. 29. 38. 1f the Grant had been ex- 


2: 26.8. C. prel>ly. | 
and pl. 21. 3 | | | ö 
Cites 44 E. 3. 37. 8. P. in both which jt ſeems that they cannot have Conuſance of levy ing Fines, with- 
Fitzh. Conuſance, pl. 30. cites 44 E. 5. S. C. and ſays, that it 
ought to be ſpecially mentioned in the Charter, if the Franchiſe would take any Advantage of it. 
kr. Fines, pl. 22. cites 8. C. —— Sce (FE) pl. 2. S. C. — A tine cannot be Jevica to have 
the Force of a final Concord by any that hath Power 1cnere Placita, but only before the Juſtices ie 
| | | 1 88 ©2652 


” 1 — 


| Conuſance of Pleas. 571 
* Court of C. B. or before Juſtices 1a Eyre, (whilſt they ſtood) and not elſewhere, ſaith this Act, and 
therefore the King cannot grant Power to hold Plea for the levy ing of Fines agaiuſt this negative 
Statute. 2 Init, 515, 


5. Conuſance caimot be granted to a Lord in ancient Demeaſn of Conuſance 


Writs of Waſte and Re-ditſeitin, for there wants ſuch Judge as ought du 2996 


4 . 4.77 4 * f d 1 
to be in ſuch Actions, ſcilicet, the Sheriff. 1 H. 4. 5. Acton of 
| ; 3 | Walte, be- 
cauſe no Court can award Action of Waſte but the King's Court; Per Cur. Dal. 12. pl. 20, Paſch. 
E. 6. cires Trin 4 E, 3, Fitzh. Conuſance, 69. — Gilb. Hiſt. of C. B. 156. S8. P. : 
| In Rediſſeiſin Conuſance ſhall not be granted, becanſe the Defendant cannot be awarded to Priſon 
there, Dal. 12. pl. 20. Paſch. 7 E. 6. — 4 Le. 237. in pl. 377. Mich. 5 Jac. S. P. ſaid. | 


6. In Writ of Right aſter Battail join'd, a Man ſhall not have Conu- 


ſance; becauſe he cannot try the Iſſue by Battail; Per Kirton. Br. Co- 


nuſans, pl. 12. cites 44 E. 3. 28. 5 
7. In Admeaſurement of Paſture Conuſance ſhall not be granted, becauſe Gilb. Hiſt. of 
no Writ De fecunda Superoneratione can be granted there. Dal. 12. CB. 156. 
| ' Yo 
pl. 20. Per Cur. Paſch. 7 E. 6. 3 
8. In Attaint upon a Verdi in Norwich, upon the Stat. 23 H. 8. a- _ 98, 
gainſt a Citizen there, the Corporation demanded Conuſance by Charter 8 FP +: 


pita x 5 * . h S. C. accord- 
oi E. 4. De omnibus Placitis & Attinctis, and the Charter was confirm- ingly; for 


ed by £, 6. but the Conuſance was denied ; For the Words of the Sta- the Charter 
tute are, That all Attaints ſhall be taken in B. R. or C. B. and in no o- f E 4 was 


ther Court. D. 202. b. pl. 70. Trin. 3 Eliz. Clovil's Caſe. confirmed 


by general 
Words only in 3 E. 6. and there are no Words of Non Obſtante aliquo Statuto &c. and io the Statute 
of 23 H. 8. there is no Proviſo for Norwich; and this Statute expired 7 E 6. and was revived again, 
and a new one made ) E. 6. and ſo this Stature was made after their Confirmation. Bendl. in 
Keilw. 210. b. pl. 16. S. C. | | 5 | 


9. Lord Anderſon, Ch. J. of C. B. brought Treſpaſs by Bill for break- 


ing his Houſe, in the City of Worceſter, againſt A. a Citizen there. The 
Corporation produced a Charter granted them by E. 6. and demanded Co- 


nufance of Pleas ; Per tor. Cur. it ſhall not be granted; becauſe he Pri- 
wilege of C. B. whereof the Plaintiff is a principal Member, is more ancieat 
than the Patent whereupon the Conuſance is demanded ; For the Juſtices, 
Clerks, and Attornies, ought to be here attending their Offices belong- 
dg to them, and ſhall not be impleaded, or compelled to implead others 


_ elſewhere than in this Court; And this Privilege was given to C. B. up- 


on the Original Erection thereof; Per tot. Cur. and the Conuſance was 

denied. 3 Le. 149. pl. 198. Mich. 29 Eliz. C. B. The Lord Ander- 

ns Caſe. 5 %%% pal „„ 
Io. If the King grants Conuſance of Pleas, Grantee ſhall not have 


Cognizance of, Aſſiſe, Rediſſeiſin Ec. Sic dictum fuit. 4 Le. 237, pl. 


377. Mich. 5 ſac. „5 oe Oh: 

11. K. H. 8. by Letters Patent of the 14th of his Reign, and con- But Bendl. 
firmed by Parliament, granted to the Univerſity of Oxford . F Pleas, 3 334 
„ . | | 2 pl. 262. 
in which a Scholar or Servant of a College ſhould be Party, Ita quod Tuſti- Mich Wy 
c14rii de utrogue Banco: ſe non intromittant. An Attorney of C. B. ſued a Elin, Who- 
Solar in C. B. for Battery; Per Cur. This general Grant does not ex- per, alias, 


tend to take away the ſpecial Privilege of any Court without ſpecial Hooper v. 


Words. Litt. Rep. 304. Mich. 5 Car. C B. Oxford (Univerſity's) a 
Cate. | | | | SOD, EG of C. B. in 

| VVV | Action of 
| Battery, the Conuſance wes granted to the Biſhop of Bath and Wells, 


12. If a Scholar of Oxford, or Cambridge, be ſued in Chancery for a 
pecia Performance of a Contratf to leaſe Lands in Middleſex, the Univer- 
ity mall not have Conuſance, becauſe they cannot ſequeſter the 2 


— —— 2 2 Ani 


Conuſance of Pleas. 
Gilb. Hiſt. of C. B. 157. cices 2 Vent. 363. [Hill. 35 & 36 Car. 4 10 
Canc. Draper v. Crowther. ] | 


4 
— 


(C) Asginſt what Perſons it ſhall be granted. 


See S. C. at r. IF a Clerk of the King's Bench be ſued by Bill in Banco Regis 
1 3 | tor Land in a Place where another hath Conuſance ot Pleas, yet 
0b. the Conuſance ſhall not be granted, for otherwiſe the Officers of 
this Court ſhould be drawn to attend in inferior Courts. Trin. 
4 Jac. B. R. Butt's Cale, per Popham. 
But in that 2. If a Treſpaſs be brought within a Franchiſe againſt a Foreigner, who 
_—_ which Hag not hing within the Franchiſe, Conuſance thall not be granted ; For 
ee they cannot oblige a Stanger to anſwer, who has nothing within the 
a ' Franchite. Gilb. Hitt. of C. B. 157. cites 22 Atl; 83. 


one of <rhom 


was a Fo- | | 
reigner, but not the other, and therefore becauſe the Plaintiff might in this Caſe of Battery (though 


otherwiſe in Gr/piracy) have brought the Action againſt the other, and omitted the F oreigner, who 
was made a Party out of Subtlety ro ouſt the Franchiſe of its Conuſance ; Thorp granted the Conu- 


ſance. 22 All. 83. 


The Defen- 3. Bil} of Debt againſt Accountant in the Exchequer, and counted againſt 
o_ _—_ him, and the Defendant made no Defence, nor other thing, but prayed the 
12 in Curt to have Day in the ſame Term, which was granted and entered, and 
B. R. or the Hefore this Day came the Abbot of Battel, aud demanded Conuſance of the 

Plaintitf's Plea; and per Hutton, «por Privilege of Exchequer, or Bill of Midaleſes 

4 Han po tn Cuſtodie Mariſchalli, Conuſance of Plea thall not be granted; For 

83 en this Privilege, nor Cuſtody, cannot be in another Court; But the Court 

a Quo llirus, WAS againſt this clearly, and that the Conuſance may be granted upon 

as Debtor to Bill, but becauſe Day was taken, and entered to Anſwer, though no De— 


as 8 tence was made, therefore the Conuſance was ouſted; Per Cur, Br. Co- 


Privileges nuſance, pl. 50. cites 6 H. 7. 9. 

as will ouſt | 5 5 | | 

an inferior Juriſdiction, for they are now grown the common Way of ſuing in thoſe Courts. Gilb. 
Hiſt. of C. B. 1557, —— Gilb. New Abr. 562. S. P. in totidem Verbis. | | 


Kelw. 88. b. 4. The King grants to the Mayor, Bailifls, and Jurats of the Cingue 
* of Bi Ports, that they ſhall zt be impleaded for Land, or tor any other Cauſe 
* _ ariling there, e/ſewhere than before the = pat of Dover at Shepeway 3 
this Grant does not bind the King in a Cale where he is Party; it does 
not bind the King as to his own Caſe in a Quo Warranto, nor in a 
Quare Impedit. By all the Judges of England. Jenk. 19e, pl. 93. 

cues 22 H. . : 


(D) Of 


a — GA WS» c 


2 


coram quibuſcunque Juſticiariis, yet he ſhall not by this have Conu⸗ b.. 


| Tonufance of Pleas. 673. 


(D) Of what Actions Conuſance ſhall be ſaid to be 


granted upon a general Grant. 


x J the King grants to a Corporation to hold Plea of all Actions, Br. Patents, 


. 4. Cites 
yet they ſhall not have Conuſance of any Plea out of another pl Ca 8. P. 
nor by the 
1 | | | | Word Pla- 
citum can a Man have Aſſiſe; For this is Querela z per Vampage. | 


2. But if the Grant be, that they ſhall have Conuſance of all Ac- 


Court, without ſpecial Grant of Conuſfance. 9 0. 6. 27. b. 


tions, ec. they ſhall have Conuſance out of other Courts. 9 0. 6. 


27. b. : „ | 
3. If the Ring grants Contſance of all Manner of Pleas, yet rhe Br. Conu- 
Grantee ſhall not have Conuſance of Appeals of Felony, 8 I), dis, P-. 
GO 18. S. C. 
& S. P. by 
Strange. 


4. Nor of Appeals of Mayhem. 8 D. 6. 21. | | Br. Conu- 


| _— : ſance, pl. 
27. cites 8 H. 6. 18. S. C. & S. P. by Strange, unleſs it be expreſſed in the Charter. 


5. If Conuſance be granted of all Pleas motis in quibuſcungne SALLY 


Curiis æc. they ſhall have Conuſance of Pleas motis in Banco, or Fol 490. 


Banco Regis, without naming them ſpecially. 9 0. 6. 27. b. 


Br. Patents, 
| | | — pl. 4. cites 
If the King grants Conuſance of Pleas in quibuſcunque Curiis ſuis, the Grantee ſhall 


not have Conuſance extra Bancum Regis, without ſpecial Mention thereof, becauſe it is Coram Rege; 
Per Babington. Br. Conuſans, pl. 27. cites 8 H. 6. 18. | 9 5 


6. Tf the King grants Conuſance of all Manner of Pleas motis * See furt, 

. 5 Br. Pa- 
ſance of Pleas moved in Banco Regis, without ſpecial naming it. Rock br 4 
*8Þ,6. 21. Contra 9 . 6. 2). v. Cites 8. C. 
does not clearly appear. 


J. Tf Conuſance be by Preſcription to hold Plea by Writ of Right * Br. Conu- 


Patent, in Nature of any Action, they cannot hold Plea of a Writ of #25 pl. S. 


3 cites S. C 
Covenant, for they cannot have a real Writ in Nature of a perſonal for when tbe 
Writ. 44 E. 3. 37. 50 All. 9. Ori inal is. 
real, as Writ of Right is, this cannot be turned into Covenant afterwards, and ſo change it into a 
' Plea Perſonal, and thereby levy a Fine by Writ of Righr, making Proteſtation Per nivet, But 
Brooke ſays, Quære if it had been ſo uſed ; for then it ſeems good. And the Charter willed, that 
they ſhall not be impleaded of Tenements in D. nor in the Suburbs of the ſame, nor of Covenant, 
Contract, nor Treſpaſs there, but only before the Mayor and Bailifts of Oxon, Niſi tangat nos vel 
Hered' noſtros, & quod habeant Executionem omnium Placitorum & quod in omnibus Atﬀionibus Placita- 
re poſſint per breve de Recto per Prote ſtationem in Natura cujuſcunque brevis; And yet, per Knivet, it is a 5 
Quettion, whether they may levy Fines, becauſe it is not expreſsly granted; and ſo it ſeems, that by 
general Grant of the King ſuch Things do not paſs. Ibid. —— Br. Fines, pl. 22. cites 44 E. 3. 38. 
Br. Fines levied &c. pl. 104. cites 8S C & S. P. per Knivet; for the Action is Real, and the Proteſ- 

tation is Perſonal; and therefore, if it be not expreſsly to levy a Fine, it is a great Queſtion. 


8. Ik Conulante be granted of all Pleas, yet a Fine cannot be le- 1 3p US 
Vted there, for this is no Plea, but a Record, 3 D, 4. 6. dubi- h the 
_ latuir. | „ 85 | King cannot 
Hs | | | CD | | grant Power 
to hold Plea for the levying of Fines againſt the Negative Statute of Modus levandi Fines, 1SE, 1. 


dee the Notes to pl. 7 ſupra. = | 3 


bas not been in {e,ard by ſuch Words it is not ſufficient at this Day, and alſo the Abbot himſelf is 


} * 


— ?—ͤ— .f ͤ—— T — 


— 
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* Br. Conu- 9. [So] If Conuſance of Pleas be granted, and no mention of Af. 
ſance, pl. ſiſes, he ſhall nat have Conuſance of Gfliſcs. * 12 Y. 4. 12. b. 


20. Cres p 4 26 All, 24. adjudged, becauſe it is not IDlacitum, ſed querela. 9 


by Norton. I. 6. 27. b. + I4 Y. 6. 12. 38 All. 25. f 30 All. 31. + 34 All. 14. 
—Fitzh. || 26 Aff. 24. adjudged, ** 22 All. 49. per Thorp. | 
Conuſance, | | Moe | | 
pl. 21. cites S. C. « Br. Conuſans, pl. 40. cites 8. C. —— Fitzh. Conuſans, pl. 57. cites 
S. C. accordingly; For Aſſiſe is not a common Plea. _ | 520 | 
J Br. Patents, pl. 27. cites S. C. that where the King granted Cognitionem Placitorum before 
Time of Memory, the Patentee ſhould have Conuſance of Aſſiſe, but not by ſuch Words atter Time 
of Memory. | | | 
I Br, Conuſans, pl. 46. cites S. C. & S. P.— Fitzh. Conuſans, pl 62. cites S. C. —— Br. Patents, 
pl. 105. cites S. C. | : , ; 
4 Br. Conuſans, pl. 48. cites S. C. — Jenk. 31. pl. 61. cites S. C. Ibid. 33. pl. 66. cites S. C. 
| Br. Conuſans, pl. 40. cites S C —— Fitzh. Conuſans, pl. 27. cites S. C. —— 8 P. 4 Le. 23). 
pl. 377. Mich. 5 Jac. —— 8. P. Nor ſhall ſuch Patentee hold Plea of Certification of Aſſiſe. — Br. 
Patents, pl. 100. cites 37 H. 8. | SO. | 8 
* Br. Patents, pl. 32. cites 8. C. & S. P. 


see the Re- 1 But upon an ancient Grant by ſich Mords, (if Conuſance had 


 Frencest been allowed in an Aſſiſe after Memory, as it keems the Book is to 


here cited, be intended) he ſhall have Conuſance of Aﬀiles, 12H, 4. 13. 14h, 
in the Notes 6. 12. 30 All. 31. adinitted. 34 All. 14. adjudged, 
to the Plea | | | 
next before. Aſſiſe againſt the Abbot of Glaſſenbury, in the County of Somerſet, the Ablot anſwer. 
ed by Attorney, and claimed Franchiſe, and ſhewed the Charter, by which William the Conqueror had 
ranted to his Predecetlors Omnem Regiam Poteſtatem & Cognitionem emaium Placitorum &c, that the 
Charter had been ae in , ſe betore Stoutt Per Finche, the Charter is before Time of 1 and 
arty. 
Taoro | cone in Cafe of a new Charter, but becauſe it had been allowed, and was an Pon I 
Charter, therefore the Conuſance was granted, though the Abbot was Party; the Reaſon ſeems to be, 
ecaute i may be held before the Steward of the Abbst, who may be as indifferent between the Abbor 
and the Party, as the King's Juſtices are between the King and his Subjects, in Action between them. 
Br. Conuſance, pl. 48. cites 34 Afl. 14. | | | 


Br. Parents, 17. So if upon an ancient Grant to an Abbot #c. Quod habeat Cu- 
Te. Tiam ſuam regalem gc. Jf Conulance hath been allowed in Atliſes, 
{ays, chat ſe- he ſhall Have Conulance of Alliſes. 30 All. 31. adzudged. 
Jeral Allow- 1 . e | 

bake in Aſie, and ſuch Grants there, were ſhewn, and ſo the Conuſance was allowed ; but Brooke 
ſays Quere Legem by ſuch general Grant at this Day. Br. Conuſance, pl. 46 cites S. C. and 


Thorpe ſaid, that the Words Curia Regalis are better than thoſe of Cognitio omnitum Plucitorum. 
— Fitzh. Conuſance, pl 62. cites S. C. & S. P. by Thorpe, | 5 


2 . 3 Blit upon an ancient Grant, if TConuſance hath not been al- 
ws p42 lowed in an Aſſiſe, though there hath been a genexal Allowance of Lt- 
where in berties, he ſhall not have Conuſance of Aliifes, Contra 3) All. 6. 


Aſſiſe the ADJUDNACD, 

Bailiff of Be- | Pg 3 ; Es 

verley demanded Conuſance, and ſhewed Exemplification of their Charter confirmed by this King, 

which wills that the King Gopceſſit prepe ito prepoſiture Ville de Beverley Curiam ſuam, and thewed at 
another Time Allowance in hæc Verba, Ballivi Ville Beverley habeant Libert' ſuam, and the Court 

Was in Doubt to allow Conuſance, becauſe the Bailiffs were not thoſe to whom the Liberties were 

granted, but the Provoſt; and after, by Advice of the other Juſtices upon Adjournment, becauſe 

their Court ſhall be intended to be held by their own Steward or Bailift, Conuſance was granted. 

Fitzh. Conuſans, pl. 64. cites S. C. accordingly. — Allowance ought to be pleaded to have been 

made before Juſticesin Eyre. Sid. 103. pl. 9, Hill. 14 & 15 Car. 2. B. R. | . 


- + Br. Conu- 13. JF Contiſance of all Pleas he granted, they ſhall not have Co. 
eiten : nulance of ſuch Actions which were not in Eſſe ar the Time, but. 
—— Firzh, Created after by Statute. 14 H. 4. 2. [20] 


_ Conuſans, | | . 55 
2 22. cites 8. C. — Br. Conuſans, pl. 56. cites 22 E. 4. 23. S. P -—— 8. C. cited D. 85. a. pl. 88 
aich 7E. 6. in the Serjeant's Caſe, Zilb. Hiſt. of C. B. 157. cites 8. C. | Es 
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14. As they ſhall not have Conuſance of a Writ of Maintenance, Br. Conu. | 
which was by a Statute aiter the Grant made of all Actions, 14 H. an p!. 21. 


Cites S. C. 
4. 20. —  Fitzh, 


Conuſans, 


pl. 22. cites 8. C. —— Br. Conuſans, pl. 56. cites 22 E. 4. 23. S. P. S. C cited D. 85. pl. 88. 
Paſch. 7 E. 6. in the Serjeant's Caſe. | EE 


15. The ſame Law ts of a Decies tantum. 14 I), 4. 20. FF Bp. Gnas 


favs, pl. 21. 


cites 8S C. Fitzh. Conuſans, pl. 22. cites S. C. Br. Conuſans, pl: 56. cites 22 E. 4. 
23. S. P. 5 12 5 


/ 


16. Che ſame Law is of a Conſpiracy. 14 I). 4. 20. b. 1 RY 
| ST | | 3 ſans, pl. 21. 
cites S. C. — Fitzh. Conuſans, pl. 22. cites 8 & : 


17. Bur Where the Action was at Common Law, and is given againſt Br. Conu- 
a Perſon by another Name than was before the Grant of Conulance, 3% Peer 


As ant Action of Debt againtt an Adminittcator, there they ſhall have © ich. 
Conulance. * 14 M. 4. 20. b. + 22 E. 4. 23. Conuſans, pl. 

: 22. Cites 8. C. 
8. C. cited D. 85. a. Paſch. 5 E. 6. in the Serjeant's Caſe, I Br. Conuſans, pl. 56. 
Cites S. C. §. C. cited by Hobart, Ch. J. Hob. 48. —- Gilb. Hiſt. of C. B. 154. S. P. and cites 


18. Where Conuſance is granted to a Man Pro ſe & Hominibus ſuis by Br. Grants, 
Charter of the King out of the one Bank and the other, except in Pleas of Bl: 35+ 1288 
the Crown, that they have a Conuſance Sicut habuerunt ante Adventum Ban- 
ci, and it was ſaid for the King, that Aſſiſe is no Plea of the one Bank, 


nor of the other, unleſs for the County in which the Bank fits ; For it 


was demanded in Aſſiſe here, and that by this Word ( Hominibus ) it thall 
extend only to the Villeins ; Per Shard, it extends to thoſe who become 


their Men in doing Homage, Quære of thoſe who do Fealty, but Parn- 


ing was mere contra, and it was ſaid, in Protection Pro ſe & Homini- 
bus, Villeins, nor Franktenants ſhall not be aided, therefore it ſeems 


there that it extends only to his Family Servants. Br. Conuſance, pl. 
34. cites 12 Afl. 35. 4; 


19. Conuſance of Pleas was granted to an Abbot in the Time of the 
Kings St. Edmond and St. Edward, excluſive of the Fuſtices of the Com- 
mon Pleas, of the King's Bench, and of the Juſtices of Miſe; this Grant 


does not extend to Afiiſes, without expreſs Words of Affiſes, although it 
| was confirmed by H. 8. Reſolved by the Counſel, that the King's Charter 


ought to have a reaſonable Conſtruction. Jenk. 33. pl. 66. The Abbot 


St. Edmond's Bury's Caſe. 


20. Tenor of a Record of a Fine was removed into Bank by Certiorari | 
and Mittimus out of the Court of the Abbot of Reading, and the Ab- 
bot demanded Conuſance of the Plea, becauſe King H. 2. had granted 


tothe Abbot the Hundred of R. and that the Tenants of the Abbot ſpolild not be 


impleaded out of theHundred De quibuſcunquePlacitis, ContratFis &c. and that 
they may hold Plea of Aſſiſe before his Juſtices, and to levy Fines, & omnen 
Libertatem, unleſs where the Abbot himſelf was Party, and thar the King 
had confirmed it with a Clauſe licet abn/t ſuerint, and that they have «ſed at 
all Times after to levy Fines ; by the beſt Opinion he ſhall not have Conu- 
ſance, as it ſeems, Br. Conuſance, pl. 12. cites 44 E. 3. 28. My 
21. In Fjefment in B. R. &c. the Mayor and . S. de- 
mand Conuſance of Pleas by Virtue of a Grant of Q. Eliz. thewn to the 


Court Tenere Placita &c. Exception was taken, that the Detendants did 
not ſhow any Allowance in Eyre, or in Quo Warranto, or upon any Re- 

cord, or that at leaſt he ought to have a ſpecial Writ to the Court to 
allow the Charter; belides, the Grant Tenere Placita does not take 
the Jurildiciion from other Courts without Negative Words. It was 

e | admitted, 
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admitted, that if the Demand had been by Virtue of an old Grant Time 
out of Mind, then there muſt be an Allowance in Eyre &c. but this 
was upon a new Grant in the Reign ol the Queen, and ſhewn in Court 
and that this is good cites 39 E. 3. 15. which is expreſs in Point; and 
It is true, that Tenere Placita does nor take away the Juriſdiction of o- 
thers in expreſs Words, bur Grant of Conuſance of Pleas ex Vi Termi— 
ni, implies that no other Court ſhall hold Plea ot ſuch Macters and cites 
9 H. J. It was adjourned. Palm. 456. Trin. 3 Car. B. R. Hampton 
v. Phillips. N | T 


— — Ar ener 


— — — * tt. 1 — 


— — 


(E) Of what Actions, Suits, and Pleas, Conuſance 
ſhall be ſaid to be granted ; as Conſequents, and inci- 
dent to the Thing granted. 8 


Br. Con- x. DEN Contſance is granted, though no Proceſs is limit- 
ſance, pl. ed, as that he ſhall kave a Petit Cape, or Proceſs upon Vouch- 


12. Cites : | 
S. C. & s P. er, ox other Proceſs, touching the Pleas, yet he ſhall have them as 
by Wyche, incident. 44 E. 3. 29. 

Quod Finch | | _ 

conceſſit.— Where Conuſance of Pleas is granted, it belongs to it to make Proceſs by Capias, ſi contin- 
git, or fi per Magnam Diſtrict” non venerit, exitus ſuos amittat coramBallivo Libertar* ſicut coram Juſ- 
tic* & ſi Pars covincatur, capiatur & impriſonetur, & redimatur Domino Loci, becauſe all ſuch Proceſſes belong 
10 Cenuſance of Pleas, and without them Conuſance cannot be made. Br. Conuſance, pl. 38 cites 22 
Af 61. per Thorp, Baſſet, and Bank. J. —— Br. Execution, pl. 121. cites S C. See (N) pl. 
4, 5. &c. and the Notes there. 5 | | | 


* Br. Conu- 2. Jt Contifance be granted of Writs of Covenant, @ Fine may be 
2 15 g. levied there upon it; for this is but a Conſequent, * 44 E. 3. 29. 
3. 28. 5. C Duzre, whether this general Grant ſhall extend ta ſo high a Con- 
but there it Veyance of Land ; this alſo will be prejudicial to the King by the 
IG by Lols of his Fines tor Alienation, and Brook, Conuſance 12. 
chat Ur the [CEMS the Detter Opinion, that this ſhall not extend to Fines. 3 h. 
Words Plea 4 6. > 2 | 

of Covenant 55 | 5 55 N 3 5 
he cannot levy a Fine, but can only hold Pleas of Covenant which are only in Damages. — Fith. 
Conuſans, pl. 30. cites 44 E 3. S. C. & S. P. accordingly. — Br. Patents, pl. 107. cites S. C. & 8. 
P. accordingly, — See (B) pl. 4 and the Notes there. SEL i 


3. By Grant of Conuſance of Original, a Man ſhall not have Conuſance 

of Reſummons. Br. Conuſance, pl. 40. cites 26 Aſſ. 24. | 

4. Note, per tot. Cur. it the King grants to J. S. Cognitionem om. 

nium Placitorum tenendi before his Bailiff, licet F. S. fuit Pars, it is good; 
Otra if it was to hold before the ſame F. H. and fo ſee that it ought to 

s P. Br. be *expreſſed before whom the Plea ſhall be held. Br. Conuſance, pl. 


e 55. cites 21 E. 4. 47. 1 


2 H. J. 13. 


(F) Hu 


CC 
12 


;h, 
9, 


be viſallowed. 12 . 4. 13. 


Pleas be granted, and it is not. {aid before whom, it ſhall be held the Grant is nor good, WY 


rn 
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(F) How it ot to be granted. Aud when it muſt be 
ſaid before whom it all be a] Judge. 


I. 12 Grant ought to make Mention before what Judge the Pleas * Br. Conu- 


ought ta be held, otherwiſe the Grantee ſhall not have Co- ue 5 6. 
nulance by Force of it. * 44 E. 3. 19. b. 18. 1 0. 4. S. 6 H. 4. S. P. wy 


Hlacito 3. Contra, 8 0. 6. 21. b. Thorpe. — 
Firzh. Coni- 


ſans, pl. 27. cites 8. C. Bur if Grantee had a Court there before he may make a Steward ; Contra 
of him who hadro Court. Br. Conufans, in pl. 11. cites 2 H. J, per Keble. And Thorpe ſaid, that 
if ſuch Grant had been allowed in Eyre it is material, but Allowance in Bank oftentimes is not to the 
Purfoſe. Bat Brooke ſays Quere, becauſe he ſays it is not adjudged. — S. P. Br. Patents, pl. 
83. cites 2 H. 4. 13. per Keble. S. P. Br. Conuſans, pl. 62. cites 2 H. J. 13. But Brooke ſays 
Gueerxe inde, it he does not ſay in Curia mea.—S. P. Br. Patents, pl. 100. cites 35 H. 8. and that it ought 


to ſhcw where, as at Guildhall, or the like. S. C. cited Arg 2 Roll 155. 


2 William the Conqueror granted to an Abbot Omnem Regiam Br. Conu- 
Potefturem & onmem juſtitiam eue & dimittendi, and this had bes pl . 
been anciently allowed to be held belore his Bailill, this hall nat nom a f 8. C 

3. Bur it d Srant be made without ſuch Allowance, and it is not Br. Conu- 
determined betore whom the lea thail be held, it ſhall not be held be⸗ gr, 2 225 
fore his Bat, 12 ). 4. 13 | „ 2 

4. Bur if it appears by Implication what Judge is intended, it is Fitzb. Coni- 
good; As if the Orang be, chat the Grantee thall have Conuſance in ſans, pl. 23. 


Cltes 5, C. 


luis Court; This implies, that it thall be before the Judges and Mini- gr. Co- 
ſters of the Grantee, and tYereiore it is good. 44 E. 3. 17. b. nuſans, pl. 


11. cites 


8. C. and if the Juſtices of the King enter they are not his Juſtices; and ſays, that it was ſo held the 
i:me Day, in the Abbot of Reading's Caſe. 5 | | 


5. Bur a Grant of Contiſance of Pleas to another within the Pre- 
cinct ot his Manor, is not gogy without more. 6 D. 4. Placito 3. 
6. But if in ſuch Caie it be further to be held betore his Steward, ft Such Grant 


: 15 good. 6 I), 4+ Placito 8 : e 


has no Steward ; for he may make a Steward, Br, Conuſans, in pl. 11. cites 7H. 4. 


-. Tf the King grants Conuſance of Pleas to another to be held Br. Conu- 


before his Ballifts, Stewards, or Jultices, it he had not tuch Officers be- os, pi. 5o, 
tore the Grant, Ye cannot make them by this; fv the Grant is void. t te 
. Grant is 


1 EE 8 good ; for 


he may appoint the Steward or Juſtice ; Quod Nota; ard that hence it follows, that if Conuſance of 


3. If the Ling hath ancicntly granted to another Curiam ſuam of In this Caſe 


a Town, without appointing who fhall be Judge, yet if Conuſance hath eg 


been thereupon allowed ro che Bailitf of the Grantee, it ſhall be good. Doubt, whe. 


: —— ther by th 
37 All. 6. U WEED Word Curta, | 


it ſbould be intended that the Juſtice of the Kirg mould hold ir, or the Steward of the Grantee ? 


| ard after, by Advice of other juſtices upon Adjournment, Conufance was granted, becauſe their 
; / L 4 4 ad P ; ® 8 0 3 % . 2 ( A 
Court Mall be intended to be held before their own Steward or Bailitt, Br. Conuſance, pl. 39. cites 


S. C. Pitzh. Coniſans. pl. 64. cites S8. C. accordingly. 


9 Aſſiſe in the County of Southampton of Tenements in S. Where 


the Bailills ot S. came, and thewed Charter; by which King H. had 


1 Lranted 


_ 


_ „* 8 
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granted to the Burgeſſes of F. that they ſhall not be iinpleaded ont of their Vill 
of Tenements within their Vill, and that Affiſe ſhall be taken within the Vill, 
and that at all Times after the Charter, the Juſtices had uſed to come 
and take the Aſſiſe in the Vill; and Note, that Non dicitur coram ang 
Placita ilia teneantur in the Vill of S. nor dies the Charter will that the Fuſe 
tices ſhall come within the Vill, nor was Connſance of Pleas granted by the 
Charter to the Bailiffs. Fitzherbert faid, that this Exception is for the 
Party, and not tor the Bailiffs, for the Cauſe aforeſaid, and the Party 
is paſt it, for he had taken Continuance betore, and for theſe Reaſons 
the Court was in Opinion, that they thould not have theſe Franchiſes, 
Br. Conuſance, pl. 45. cites 30 All. 1. | 
10. And after they demanded the Aiſiſe, and the Jury came, and ſome 
of them faid, that they were Burgeſſes ot S. and that by the fame Char- 
ter it was granted, that the Burgeſſes ſhould not be put in Aſiſe, nor in Fu- 
ries, but within their Vill, and prayed thereot Allowance, to which it was 
not anſwered. Bur Brook ſays, it ſeems clearly that they ſhall have 
thereof Allowance upon ſhewing the Charter. Ibid. | 


(G) How it may be granted. 


I. 1. the King grants Conuſance, he ſhall not change the Day by his 
| Grant, for he cannot change the common Dap in a Plea of 
Land, for there is a Statute called Dies Communes fc. and this Sta- 


tute limits the Day in a Plea of Land, and therefore the King cannot 
grant a ſhorter Day, for this would be againſt the Statute, 8 h. 


6. 21. 3 

Br. Conu- 2. The King cannot grant Conuſance of Jleas to another, co 

Kaan 88 have the Original out of any Court, c. for if he ſhould have the Ort- 
ra p. ginal, there could be no Reſummons, and [0 there would be a Failur 
does nor ful- of Juttice. 26 Aff, 24. adjudged by all the Counſel, 5 
Pic Cenifans, pl. 57. cites 8 C. & S. P. accordingly. S. P. But he ſhall have only the Frau- 

ſeript of it; for if they fail of Right in the Franchiſe, the Words ſhall be Reſumm to the Bank 


again upon this Original, and then the King's Court ſhall proceed upon the Original there; Per 
Choke. Br. Conuſance, pl. 32. cites 37 H. 6. 27. | 29 


Ber Come. © 3. A Preſcription and Confirmation of this to have the Original, &C, 
tans, pl. 4. with Conuſance of Pleas, is not good for the Cauſe aforeſaid, though 


1 it hath been ſeveral Times allowed in Eyre, 26 Aſl. 24. adjudged by 
does not All the Counſel, 5 ö 


clearly a- . | | | 
pear, —— Fitzh, Conifans, pl. 57. cites 8. C. & S. P. accordingly. 


4. Where the King grants to J. S. Conuſance of all Pleas to be held be- 
fore his Bathff licet fuerit Pars, this is a good Grant, per tot. Cur. 
Contra if it was to be held before himſelf; For a Man by Juſtice cannot 

be his own Judge. Br. Patents, pl. 71. cites 21 E. 4. 47. 
5. The King may great Conuſance of Pleas, but not otherwiſe than Se- 


eumdim Legem & Conſuetudinem Regni ; Arg. Show, 142 cites 12 Rep. 
51. [Hill. 5 Jac. ] | 


6. By a Charter of Q. Eliz. Cognitio Placitorum, with exclu/rve Words 
uf Non alibi &c. was given to the Court of the Vice Chancellor of Cam- 
vridge, to proceed Secundum Legem, & Conſuctudinem Univer/itatis in all 

_ Caſes, wkere any of the Body of the Univer/ity ſheuld be Deſendants, which 
Charter was confirmed by Act of Parliament; Per Cur. ſuch Grant is 
| | | ud 


— nnn 8 8 : 
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net goud of itſelf without the Help of an Act of Parliament; For though 
the Crown may grant Conuſance ot Pleas to proceed Secundum Legem 
Terræ, yet it cannot to proceed by other Laws; For that would be 70 
make ne Laws, which the Crown, as being but one Branch of the Le- 


giſlature, cannot do. 10 Mod. 125, 126. Hill. 11 Ann. B. R. Cam- 
Lidge (Untverity's Caſe.) | 


F 1 4 y - 
* ; — at 


(H) Upon what Grant. 
Upon a General Grant. 


t. A Man upon a general Grant ſhall not habe Conuſance of * Br. Conu- 
Pieas where he himſelf is Party, and where the Plea ig to be ſans, pl. 9. 
keld betore himſelf. * 4o E. 3. 10. b. adjudged, t 8 H. 6. 21. b. „es 5. © 


* and Brooke 


Curia. | ſays, it ſeems 


the Demand 


was diſallowed, becauſe it had no Allowance, nor had theſe Words, Licet fuerit Pars, — Fitzh Coni- 


ſine, pl. 26. cites S. C. and that Conuſance was diſallowed for Reaſons before-mentioned by 
Brooke. 

+ Br. Conu'ans, pl. 2 cites 8 H. 6. 18. S. C. & S P. by Martin, but he ſaid, that though the 
Words Licet fuerit Pars had been in the Grant, yet it is not ſufficient, unleſs the King had granted 
further, that where he himſelf is Party, he might make another Judge; for where he himſelf is Par- 


ty, he cannot bz a Judge indifferent in his own Caſe. 


2. [So] in Treſpaſs againſt a Mayor, and ſeveral of the Commonalty, _ 
the Mayor and * Commonalry ſhall not have Conuſance upon a ge. * Fol. 492. 
neral Grant of Conuſance, becauſe they cannot be Judges in their CVS 
own Cauie. 38 E. 3. 15 b. Curia. VVV 2: 
3. Bur where the Plea ts to be held before the Steward or Bailiff, Fitzh. Co- 
there Conuſance ſhall be granted upon a general Grant, without the 23% ol. 


15. cites 


Words Licet ipſemet ſit Pars, where the Lord of the Bailitf is a Party. S. C. - 


— CJ 


D. 4. 5 Ya, 15”. 27. Dubitatur, * Þ. 7. 11. Contra © 12 Þ, 4. J Firzh. Co- 
13. 10 Y. 6. 7. b. : | | | niſans, pl. 


5 | ns 21. cites 12 
H. 4. 12. S. C. — Br. Conuſans, pl. 20. cites S. C. 


4. [And] upon a general Grant anciently made and allowed, in? In fuch 
Caſe where the Lord is Party, and this had uſed to be held before his Gt 
Bailiff, he ſhall have Conuſance at this Oay allo, where he himſelf is be allowed. 
Party. * 12 H. 4. 13. + 34 All. 14. adjudged; but it is not there men: 3r. Conu- 
tioned whether it was ro be held before his Bailiff, but it ſeems it is fans, pl. 29. 


to be {0 intended. 7 of 4 1 


by Thirne and Hull, but Hanke e contra, and therefore Brooke adds a Quære. —— Fitzl. Coni- 
ſans, pl. 21. cites S. C. 


+ Br. Conuſans, pl. 48. cites S. C. and Brooke ſays, the Reaſon ſeems to be, becauſe it may be 


held before the Steward of the Lord, who may be indifferent between the Lord and the Party, ag 


the Jultices of the King are between the King and his Subject, in an Action between them. 


5. Where Conuſance is granted to be held before the Bailiff, if an Fin. Coni- 


5. { x ge (35 . ſans, pl. 90. 
Action is brought againit one of the Bailitfs, they ſhall not have Co- i, &. 
nuſance thereof, for then the Bailiff ſhould be his own Judge. 10 U. is 


if 4 So in this Cale, if after the Brit brought new Bailifls are elect. Firzh. Coni- 


8 yet they ſhall not * Conulance, becauſe the Writ was well fans, pl 8 
brought at ürſt. 10 . 4. 9 . | 8 

7. yn a Writ of Entry againſt the Mayor and Burgeſſes of B. they de- 

mauded Couuſance, and thewgd the Charter, which was, chat Nullus 5 
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' genfts inhabitans inſra Eurgum predid um plocitet vel impticitetiir de Tertis, 
Tenementis, ContratTibus Sc. within the ſaid Borough effewicre cut of it 
&c. Per Cur. the whole Body being impleaded in this Action, they Cane 
not have Conuſance of this Plea, and ſo were ouſted of it. Herd. 88. 
pl. 134. Paſch. 3 Eliz. Huntton v. Boſton (Mayor and Eurgeites in 
Lincoluſhire.) 


(I) Specral Grant. 


3 1. TF Conuſance of Pleas be granted, Licet ipſemer fir pars, he 
n ſhall not have Conuſance in an Ackton in which he himſelf is 
18. S. C for Party, becauſe he ſhall not be his own Judge, unleſs ic be granred tur- 
where he ther, that if he be Party, that he may make another Judge. 8 . 6, 
himſelf is 19. b. | 3 25 £4 

Party, he 3 
cannot be an indifferent Judge in his own Caſe. 


Br. Com- 2. But upon ſuch Grant, Licet ipemet fit Pars, ik it be granted, 
1 n= that it he be Party, that the Plea ſhall be held before his Steward, he 
6. 18 S. C. ſhall have Conulance, for there the Steward tall be Judge. 8 9. 
— Hob; 8. 20. b. | | | e 

87 pl. 114. | | . 3 1 
per Hobart Ch. J. in delivering the Opinion of the Court, in the Cafe of Day v. Savage, S. P. 


Br. Conu- 3. Ik the Grant be, that if any Clerk of Oxford be impleaded, that 
e f . the Chancellor thall have Conuſance to be held be fore him, If the Chan- 
18 5. C. cCellor be ſued, he ſhall not have Conuſance, though he hinicli be a 

Clerk, for the Words are not exprels, Licet ipieniec fit Bars. 8 00. 


6. 20. b. 


-——_— 


(Kk) Where they have Conuſance of the Action- 
yet for a collateral Cauſe the Conuſance ſhall not be 
granted. % ao 

Frilure of Right. 


Br. Conu- I. J d Fine be removed out of a F ranchiſc by Writ of Error, and 


ans, pl 0 comes in Banco Regis by Mittimus, and dtex a Scire Facias ts 
5 P cord. WED to have Execution Gf it, the Franchile thall not have Conuſance 
inzly, whe- OS it, becaule the Record ſhall not be remanded de Banco Regis, 
cher any Er. AND without it they cannot da Right ts the Party. * 5o Aff. 9. ad- 
ror be alga zudged. || 44 E. 3. 37. adzudged. 5 
C 1Ot. a | | | 5 
The Caſe was, Vrit of Error was ſued in B. R. by ↄhich the Record of a Fine was removed out of the Fuſtings, 
Oxon. in as much as they had erred in Scire Factas upon Fine, as it is ſuppoſed, and no Error <vas there 
aſſiened, by which be in Remainder ſued Execution there by Scire Facias to have Execution of the Fine, 
ard ar the Day the Parties appeared, and the Bailitts of Oxon. demanded Conuſance by Grant of 
King H. 3. That no Burgeſs ſhall be impleaded of Land out of ie I'll, and that they had held Pleas '. 
and were ouſted by [udgment, becauſe when the Record comes into B. K. it ſhall not be remanded 
if Error be «ſigned or not; And yer, when Franktenement is pleaded of Land in ancient Demeſne, and 
after it is proved to be of ancient Demeſue, it ſhall be remanded  1bid. 55 Wo 
r Conuſance, pl. 13. cites S. C bur mentions the Removal into B. but accord ing to that Year 
Book it ſhould be into B R. as Roll cites it ——— Gilb. Hit, of C. B. 156, 157. cites S, C. & SP. 


* © * 
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Gilb. New Abr. 561. cites 8. C. & 


oo Conuſance of Pleas. 


— 


for the King never parts with the Records of his Court. 
S. P. in totidem Verbis. 


nnn 
* — 


2. 


2. At the Return of the Exigent Conuſance ſhall not be granted for 
Fatlurc of Rigit, for he cannot be feſtrained in the Franchiſe to appear 


by Attorney, and it is againſt the Law to appear by Attorney at the 

Exigent. 3 Y. 6. 10. b. : 5 | . | | 
3 If a Ban comes by Exigent in a Yrtt of Debt, Conuſance ſhall * Br. N 

not be granted; betaule the Oelendant ought to remain in {rifon $3 . 


tiil he has agreed with the JPlatatiff, and the Body cannot be deliver 3 2 G. 
ed to the Franchiſe. * 40 E. 3. 1. adjudged ; ſo Failure of Right. —— Firzh. 


Contra fir . 4 41. b. 43.b. 0 1 275 5 | 
| . And Roll is miſprinted, there being no Fol. 1. but the Title Page. 

| + Br. Conuſans, pl. 18. cites 11 H. 4 43. 8. C. — Fitzh. Conuſans, pl. 20. cites S. C, — See 
(L) pl. 5 8. C. L | 


4. So ik ina Plea of Land the Tenant makes Default after Default gt Br. Conu- 
the Summons, Conviſance thall not be granted, becauſe they cannot % 1 
ge judgment upon the Detauit of Record here. 40 E. 3. 1. 4.86 0 


5. Not at the Grand Cape returned. 11 H. 4. 43. b. 14 0. 4. 


20. U. 
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Fol 493. 
Br. Conuſans, pl. 8. cites 40 E. 3 . S. P. for they cannot do Right to the Party upon the Default re- 


corded here; Quod Nota. 


6. But Hide 11 Þ, 4. 43: b. in an Action upon the Statute of La- Fitzh. Conu- 
bourers, If the Deſendant comes in Ward at the firſt Day, and Conu- ns, pl. 20. 


; | ; . CCS S8. Co. 
ſance is demanded, tc ſhall be granted, yet he ſhall not find Maiopriſe Br Cons. 
to keep his Day in the Franchile. 11 I, 4. 43. b. - ſans, pl. 18. 

| | | | Cites S. C. & 
S. P. accordingly ; but then the Plaintiff counted of a Retainer in his Franchiſe, and a Depar- 
ture to D. out of the Franchiſe, and there the Defendant was compelled to anſwer ; for now the 
Franchile cannot do right. | | . EE 


— — — — 


5 
— —_ rere * ” > 4 * * bs <p” 88 
2 0 
— 


J. At the Grand Cape returned, Conuſance ſhall not be granted up⸗ Fitzh. Conu- 
on Demand, though the Lenant be an Intaut, far the Failure of Right ; _ W 
tar though the Intancy be a good Cauſe to ſave the Detault, yet this g. 
18 a Oekault in Law, and lo the Court once ſeiſed. 3 I, 6. 10. b. 


Conuſans, 

0 | | pl. 1. cites 
S. C. accordingly, and it is a Laches of the Party who would have had the Conuſance, 
now he ſhall not have the Conuſance; Quod Nota. e | 


and therefore 


8. So if at the Grand Cape returned the Demandant releaſes the De- Ein. Co- 
fault, yer Conuſance thail not be granted, for this affirms the Default. "Mr C. 
3 D. 6. 10. U. do Od ey. SF 
5 ; Oo. 5 des Not 
appear. — Br. Conuſans, pl. f. cites 8 C. & S. P. by Babb. for by theſe Matters the Court is 
law fully ſeiſed. ; ; 1 * e 


9. Tf Conuſante be demanded at the grand Diſtreſs returned in Młit 
of Debt, it ſhall be granted. 2 E. 3. 62. b. adzudged. 


10. After Battail joined in a Franchiſe in a Writ of Right upon a Br. Conu- 
Grant of Conulante, it ſhall be returned in Banco, becauſe the Il. #, LS. 
ſue cannot be tried there. 44 E. 3. 29. be 1 & S. P. by 
TH 12 5 | | | NR 5 | . Kirton. 
11. Tf one brings Detinue, and counts of a Bail ment in a Franchiſe, Firzh. Co. 
and another brings Detinue tor the ſame Thing, and counts of a Bail- nuſans, pl. 


ment in another Place out of the Franchiſe, and the Detendant prays 6. cires & Hl. E 
that they may interpicad, and the — demands Conuſan 


ö 
ce Bip. Co- 
5 ot 


— 


Conulance of Pleas. 
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nuſans, pl. of the Detinuie, who counts ok a Baliment within the Fran⸗ 
e tall not be granted, becauſe chen the Defendant 
ine ly; and lhould be at a Miichief, tor it cannot have CTouutanre of both, 
ik in this and ſo no Interpleader could be there, and tyerethre it ir thoulg 
Caſe Conu- be granted, the Detendant ihould be twice charged. 8 P. 8. . 
ſance ſhould adjudged. | | | 


be granted | | | 
10 might be, thar the one ſhould recover the Writing here, and the other ſhould recover it in the 
Franchiſe, which has no Authority to warn the Party out of their Juriſdiction; beſides, a Recovery 
olf the Writing in one Court, is no Plea in the other Court. | 

In Detinue of Charters, when the Plaintiff and Garniſhee interplead, and the one counts of a Deli. 


very ina Franchiſe, and the other in Guildable, then Curia magis Viena ſhall have the Plea ; for now. 


by the Interpleader it is as one and the ſame Action, and not as two Actions, and therefore is an intire 
Thing, and rot ſever..ble. Br. Coouſance, pl. 28. cites 8 H. 6. 30. —— But where a Man brings 
Formedon of Land, Part in a Franchiſe, and Part in Guildable, the Writ ſhall abate; for he may have 
one Writ in the Franchiſe, and the other in Bank, Ibid - So if Ade is brought &c. br. Co- 
nuſance, pl. 15. cites 8 H. 4. 7. per Gaſcoigne and Hull. But were Ic is brought ut ſupra, 


ehere the Lord of the Franchiſe bas only Returna Brevium, the W rit ſhall not abate; for the Sheritf 
muy ſerve the Writ for the Guildable, and the Baiſiff of the Franchiſe for the Land in Franchiſe : 
and ſo in the one Caſe there ſhall be two Writs, and in the other but one. Ibid, : 


* Br. Conu- 12, Tf A Plea be removed out of a Franchiſe becauſe of a foreign 


ns th. Voucher, If in Banco the Tenant waives the Voucher, and pleads in Bar, 


11 H. 4. 2) OT rye Voucher is determined, yet the F raͤnchiſe ſhall nat have Canu⸗ 
« Br. Re- face of this again, becauſe there was once a Failure of Right there, 
fummons, pl. though not by their Negligence, * 11 . 4. 28.87. b. 4 14 0. 4. 
13. cites 8. C. 25 b. es . | | | ; | 
13. It Contlance of JIeas be granted ta a Franchiſe, and after = 
an lite is chere brought (admitting this to be a 13lea within their 
Grant) and the Tenant pleads, that by this Graut they cannot hold Flea 
originally, bur ſhall have Conuſance out of other Courts, which lea 
they there over-rule, and award the Alliſe, by Which the Ditleinn is 
found, and the 'Lenant ouſted of the Jaoitrflion, if the Lenant that is 
ouſted brings an Aſſiſe after upon this Outter, the Frcanci;iſe hall not 
have Conulance, becaule they have once failed of their Right, 38 Gf, 
2836. this is pleaded. | | | 
S Fi, 2 14. In Treſpaſs, 17 the Defendant pleads Villeinage in the Plainriff, 
8. ces: and after Copuſance is demanded, it hel be granted, though rhe Vile 
8. C. — — leinage cannot be tried in the Franchiſe, bet dl iſe it may be that he will 
An inferior plead another Plea, and not this, when he comes there, 26 E., 3. 
8 73. b. 8 | | ; | 
thi: proceed upon the ſame Plea and Declaration. Hardr. 509. Arg. cites Co, Litt. 182. 
and 4 Init. 113. and that they cannot compel the Plaintiff to declare ancw. But I do nor obſerve any 
ſuch Point in the Places cited. | 55 | | 


15. A Treſpaſs lies not in a Franchiſe for a Treſpaſs done in a place 
our of the Franchiſe, becauſe theꝝ cannat try it there, for they can 
us me a Jury to come trom the Jace, 1 E. 3. 24. ad⸗ 

Gilb. Hiſt. 6-4 If a Treſpaſs be brought of a Treſpaſs within a Franchiſe, againſt 

_ of G B.157.4 Foreigner that hath nothing within the Franchiſe, Conuſance ſhall 

| 3 not be granted, becauſe they cannot do Right to the JParty , for they 
New Abr. have no Power to ameſne a Stranger who hath nothing within the Fran- 
$61. cites chiſe ro anſwer. 22 Aſſ. $3. ES 


SC r7. So it is of an Action of Debr brought againſt ſuch Foreigner, 
upon a Contract within a Franchiſe. 22 Aff. 83. for the Cauſe afore- 
ſaid. | D : | 


| 18. In a Conſpiracy againſt two, for a Conſpiracy within a Franchiſe, 
Fol 494. of which one is a Foreigner, and the other within the Franchiſe, Co- 
DE Rs nulance 
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* 


nuance ſhall not be granted, becauſe the Action is entire, and they 
cannot do Bight there againit the Foreigner. 22 All. 8. 
againſt two, whereof the ohe of them is of the Chancer | 
he ſhall not have the Privilege. Br. Privilege, pl. J. cites 20 H. 6, 30, | 
19. But ff a Treſpaſs be brought againſt them for a Treſpaſs within 
the Franchiſe, Conuſance ſhail ve granted, becauie he might have had 


ſeveral Actions, and [9 his joint bringing of the Action ſhall not take 
away the Tonuſance. 22 Aff. 83. 9 5 | 


20. It it appears to the Court, that the Party Defendant has aothing 
within the Franchiſe, nor dwells there, ſo that they cannot bring him in 
to Th Conufance thall not be granted. Br. Conuſance, pl. 39. cites - 

22 All. $1. „ 80 „„ 
21. Where Præcipe quod reddat of Land is brought in Bank, and uther 
Præcipe of the fame Land in a Franchiſe, there if the one recovers and 

enters, the Writ is abate, and the Tenant ſhall plead it. Br. Conu- 
ſance, pl. 28. cites 8 H. 6. 30. 5 | ED 

22, Bit it is no Plea ia 8 Writings or Chattels ; For this ſhall 
not abate the Writ of the other, unleſs the other be made privy by Gar- 
niſhnieor, which the Franchiſe cannot do, therefore ſhall not have Co- 
nuſance. Tbid. | N | | 

23. The Mayor and Railiffs of Coventry had Connſance in Aſiiſe in the 
County of Warwick, and the Tenant in C. pleaded a Plea which they could 

not try, by which the Pica and Alliſe were remanded to the Juſtices of 
Aſtiſe in the County of W. and there the Parties appeared, and the 
Mayor and Bailitis at another Time demanded Conufance again, upon 
which they were adjourned into C. B. and chere by Newton, Fulth. 
and Aſcue, where the Franchiſe fails of Right to the Party, or if the 
Franchiſe canact do Right becauſe they have not Power, there the Fran- 
chiſe ſhall loſe the Conuſance, and ſhall not have the Conulance again. 
Br. Conuſance, pl. 29. cites 22 H. 6. 58. 59. Ku 

24. Deli in London, the Defendant pleaded that the Oi ligation upon 
which &c. was made at Norwich by Dureſs, which was {ond {or the Do- 
fendant, and the Plaintiff brought Attaiut, and thoſe of Nerwich demand- 
ed Conuſance of the Plea ; and by Needham, Littleton, and ſenney, they 
ſhall not have Conuſance ; For they cannot award Execution in London, 
nor award Cape or Exigeat to deny the Deed, and alſo they have not the 
Record in N. Br. Conuſance, pl. 53. cites 8 E. 4. 6. 

25. Aud per Danby, if it paſſes for the Plaintiff in the Action, he 
ſhall have but his firſt Action; Contra per Littleton and Needham; For 
he ſhall recover his Debt, As where the firſt Verdict had paſſed tor him, 
which was adjudged, 8 H. 4. as it is ſaid there. Ibid, „ 

26. Debt upon an Obligation in Londen, the Defendant ſaid, that it was 
made by Dureſs at York, upon which they were at Iſſue that at large at 
large at London, and the Record was removed into Bank by Writ of 
Chancery, and the Plaintift prayed venire Facias upon the Iſſue joined 
in London, and per Thirn it is reaſonable that ir ſhould be tried in Bank, 


and remanded into London; but Hill Contra; For by the foreign Plea 


they are out of the Furiſdliction, and by this they ſhall not have any 

Power to take any Iſſue thereupon ; For it is in vain to rake Iſſue which 
Cannot be tried by them, and ſo is the beſt Opinion, and the Law, as 
it ſeems; and per Hank. in ſuch Caſe of foreign Plea in Franchile, it 
was uſual, in ancient Time, to condemn the Detendanr, becauſe he uſed 
a Plea which could not be tried there, but the Uſe is contrary now; 
But where a Man pleads a Plea in Bank Ultra Mare he ſhall be condemn- 
ed at this Day, becauſe ir cannot be tried in England, as it was laid 
Mich. 36 H. 8. And per tot. Cur, in the Caſe above, where Franchiſe 
demands Counj2nc or of the Bench, and the De/cirdant pieads foreign be 
= | | 6.4/6 


y, the Action cannot be ſevered, and thereſore 


en q dt. 


Dignum trahit ad fe minus Dignum ; Agreed, Br. Conuſans, pl. 14. cites 46 E. 3.8. 


5 3 
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leaſe, the Plaintiff ſhall have Reſummons ; For this is a Failure of Right, 
and there, by the Reporter, they thall plead all de novo, and after the 
Plea diſcontinued ; but it ſeems the Law is wita Hill. Br. Juriſdiction, 
pl. 29, cites 14 E. 4. 25. _— = 
27. In Ancient Demeſne, if they put them ia Grand Aſſiſe now the Plea 
ſhall be removed, and yer the Tenemenrs thall remain Ancient Demeſne, 
but becauſe they tailed of Juitice, it ſhall be removed, per Catesby. 
Per Townſend, it they cannot arraign Grand Aſſiſe, or Grand Inqueſt, 
according to the Cuſtom of Grand Alſiſe, then of Neceſſity it ought to 
be removed. Br. Cauſe a Remover, pl. 51. cites 1 H. J. 29. 30. 

28. Recordare to the Sheriff to remove Plaint of Land out of the 
Court of K. which is Held before the Bailiffs and Suiters of K. becauſe the 
Plaintiff in the Court of K. was one of the Bailiffs there, and a good 
Cauſe to remove the Plea, and Diſtreſs awarded to ſend the Record, 
and it was in Writ of Right in Court Baron of K. as it ſeems, and the 

Sheriff returned that the Bailifls and the Suitors would not fend the Re- 
cord, and therefore Diſtreſs iſſued. Br. Cauſe a Remover, pl. 53. cites 
1 H. J. 29. & 26 H. 8. 4 e 

29. Conuſance of Pleas is never to be allowed unleſs the Inferior Court 
can give Remedy; Per Ld. K. Guildford. 2 Vent. 363. Hill. 35 & 33 
Car. 2. in Canc. | 


— 


(L) at ſhall be ſaid an Action ariſing within the 
PFranchiſe. - 

Aud where the Fanchiſe ſhall not have Connſance in re- 

ſbect of Part only being done cvithin it. 


Br Conu- 1. W an Action is brought of a Thing done partly within n 


12 2 8 Franchiſe, and partly our, if it be a Thing that cannot be 


Ikea Man {evered, then the Franchile thall not have Conüſance. 8 H. 6. 


brings Ac- 31. U. 


tion of Land 2, As lu Treſpaſs for a Battery in one Place, and continued in ano- 


in Franchife, cher Place, if one of the Places be within a Franchiſe, pet Conuſance 


Guildable, {hail not be granted, becauſe it is an intire Treſpals. 8 Y. 6. 31. b. 


the Writ | | JE | GE | 
ſhall abate ; But where the Action is intire, as in Caſe where a Man arreſts another in Guild able, 
and impriſons him in Franchiſe, Action will lie at Common Law; for where it is intire, there Majus 
Fitzh. 


Conuſans, pl. 34. cites 8. C. & S. P. according ly. 


B Cn. 3. Ik one be ſummoned againſt a Prohibition within a Franchiſe, to 


7 % 4+ appear at a Place within the Franchiſe, hut Sentence is given our of the 


— Pin, Franchiſe, If an Attachment upon the Prohibition is brought, Co- 


Coruſans, nuſance ſhall not be granted, tor the principal Grievance is where the 
_ pl-34. es Sentence was. 46 Ed. 3. 8. bd. e 


B. Jarif. 4. If a Leaſe be made in Middleſex of Land in Durham, he can- 


dito, el. nat Have an Action of Debt upon this in Durham. xx H. 


25. Sites 


8 C it ſhall 4. 49. | as EE 


be tried in TR _ k 5 | | 
the County Palatine, and remanded hither. — Br. Trial, pl. 27 cites S. C. ——— Br. Cinque Ports, 
at the End of pl. 8. cites 8. C. | 


Fitzh. Debt, pl. 112. cites S. C. N 
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_—_ a Retainer Of ; Servant be out of a Franchiſe, and the Depar- Br Conv. | 
ture within d Francylle, yet the Action upon the Statute of Labonr:'** pl. s. 
ers lies not within the F ranchile, 11 Þ, 4. 44. 28 


for now the 
Franchiſe 
cannot do Right. 


6. Ik an Account be brought of a Receipt within the Franchiſe, But where 
Conulance ſhall be granted of it. 29 Ed. 3. 35. b. - 3 
and Receiver in A. and B. the Biſhop of E demanded Conuſance of the Plea, becauſe A. is within the 
Iſle of Ely, and becauſe this Action may be ſevered, and the King have Conuſance in B. and the Bi- 
ſhop Conuſance in A. therefore the Writ was abated by Award ; for it is no Reaſon, that by an ill 
Writ a Man ſhall loſe his Right. Br. Conuſance, pl. 30. cites 24 E. 3. 62. — But ſee elſewhere, 
that of Rent granted out of Land in A. and B. it is otherwiſe; for it is intire, and cannot be ſevered ; 
Note a Diverſity, Ibid. Ind it is ſaid, that in Præcipe quod reddat of Land in A. and B. the Writ 
ſhall abate alſo ; for this may be ſevered. Ibid. | 


I 
—_— _. 


7. An Heir cannot be ſued upon the Obligation of his Anceſtor jyith: 2 Roll Rep. 
in a Borough, where he hath not Aſſets within the Juriſdiction of the ee 
Court, but without. Mich. 16. Jac. B. K. between Bourn and Car- . 5. C8 
ringeon, ADJUDged in a Mrit of Error where the firſt Judgment was reſolvea 
reverſed, becauſe in the Pleading there was no {lace alleged where tha che 


the Aſſets were, which might be out of the Jurisdiction of the Judement“ 


was erro- 
Court. neous; but 
b ET Do deridge 
]. ſaid, that though the Aſſets is not alleged ly the Party to be within the Juriſdiction, yet if the Jury find it 
to be within the Juriſdiction it is ſufficient. — The Plaintiff ought to allege Aſſets in ſome cer- 


tain Place; Whether this Action be brought in a Town Corporate, which has a limited Juriſdiction, 
or at Weſtminſter, the Jury in both Caſes, upon this Iſſue, may find Aſſets in any other Place. Ad- 
judged and affirmed in Error. Jenk. 333. pl. 69. — Cro. J. 502. pl 13. S. 2 and judgment re- 
verſed; But ſays, that in the ſame Term a Writ of Error was brought of a Judgment in Litchfield, 
berwixt Clerk and Broughton, where in Debt againſt the Heir, upon an Obligation of his Fa- 
ther, the Defendant pleaded Riens per Deſcent, The Plaintiff replies, that he had Aﬀers by De- 
ſcent, but they did not find any Place where, and the Plaintiff had Judgment, and this Judg- 
ment was affirmed, although it were objected, that this being a private Juriſdiction, they had 
no Authority to inquire it any Thing was out thereof; and that this differs from the Caſe of 
Actions brought in the King's Courts, which have a general Juriſdiction ; ſed non allocatur; 

for this Inquiry is good enough; As an Inquiry may be of Aſſets in Ireland; wherefore the Judgment 
was affirmed. -—— See Tit. Trial (NM. f). 1 . 


8. Aſiſe was brought of Rent reſerved upon a Leaſe for Life of Land, 
Part ee 2 2 in Franchiſe of D. and the OT dehanded 
Conuſance ; Per 'Thorp he ſhall have Conuſance, for the Rent is ſeve- 
rable, and therefore the Plaintiff ſhall be put to two Originals, Bur ſe- 
veral e contra, and ſo is the Law, as it ſeems; For the Rent is one and 
the ſame Rent, and therefore hall not have 1wo Originals, no more than of 
Rent iſſuing out of Land in two Counties, [in which Caſe] Aſſiſe does nor 

lie, and as here the Aſſiſe ſhall be at Common Law pro toto; For Cu- 
ria magis digna &c. Br. Conuſance, pl. 60. cites 22 Afl. 52. 

9. Treſpaſs againſt two, and the one has nothing within the Franchiſe, 
and the Bailiftis demanded Conuſance of the Plea 2 the other, and 
had Conuſance by Award, though they could not do Right to the Par- 

ties, for they cannot bring the one in to anſwer, becauſe he does not 
come there, nor bas he Land nor Goods there to be diſtrained nor at- 
tached; The Reaſon was, becauſe the Plaintiff might ſever his Action, 
and have one Action againſt the one, and another againſt the other. Br. 
Conuſance, pl. 39 cites 22 All. 81, e 

10. But it it was in Conſpiracy &c. where the Action cannot be ſe- 
vered, there he ſhall not have Conuſance. Ibid. : , 

11. A Man leaſed Land which is is a Franchife by Deed indented at an- 
other Place cut of the Franchiſe, with Clauſe of Re-entry, and for the Rent 
arrear before his Re-entry he brought Debt, and the Bailift demanded Co- 
nuſance, becauſe the Land whereot &c. is in the Franchiſe, & non allo- 

MAE ELL —— Nah | — 
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catur, becauſe the Aim is brought out of the Franchiſe, in the Flice 
o here the Deed bore Date. Br. Conulance, pl. 59. cites 38 E. 
. 2 
12. Iſ a an brings Action of Land in a Franchiſe, and of Land Guild. 
able, the Writ ſhall abate, and he foal have ſeveral Atiions. Pr. Conu— 
ſance, pl. 14. cites 46 E. 3. 8. SR 
13. But where the Action is intire, as in Caſe where a Man takes an. 
othcr in Guildable, and impriſcns him in Frauckiſe, &&tion lies at the Com- 
mon Law, for where it is intire, there Majus dig ulm trahit ad ſe tis 
aus, Ibid. | : 
14. $ elſewhere of Recovery of Land Guildavke and Land in à Fran. 
chiſe. Ibid. 11 . 


„ 
1 


— 


(M) At what Lime it may be demanded. 


Br Privi- 1. FC Onuſance ought ta be demanded che firſt Day, otherwiſe it 
lege, pl. 5. hall not be allawed. 20 PD. 6. 32. b. | 


cites 8S C 


8c S. P. by Velverton. 


* Br. Conu- 2. When the Place appears in the Writ where the Action aroſe, there 


fans, pl). Conulance ought to be demanded the firit Oay, becauie it appears 


Cires 8. 


wins - whether Conutance belongs to them, vut otherwile it 18 e contra. 


Conuſrs, * 11 P. 4. 41. b. f 14 O. 4. 20. b. 4 3 P. 6. 30. b. 2 Ed.; 
pl. 19. cites 62. b. | | 8 
SG 


7 + Br. Conufans, pl. 21. cites $. C — Fitzh. Conwans, pl 22 cites 8 C. 
J Br. Conuſans, pl. 3. cites S. C. —— Fitzh. Conuſans, pl. 3. cites S. C. 


See the . As in Treſpaſs, Conuſance ought to be demanded the firſt Day 
4 Thpra, . before the Count, it the Party makes Default, becauſe the Piace 
e * 8 1 8 in the Writ. 11 50. 4. 41. b. 43. h. 14 . 4 

20. U. 3 D. 6. 30. LI. | „„ „ 
See the Re- 4. But otherwiſe it is in a rit of Debt. 11 I, 4. 41. H. 43. b. 
pl. 2. fupra. bet quſe the JPlace of Contract does not appear in the Writ. 14 h. 
5 4 20. B. 3 . 6. 38, b. 2 E. 3. 62. b. 85 
5 5. The ſame Law in Detinue. 3 I, 6. 30. b. 
ol. 495. | th 


See the References at pl 2. ſupra. 


Fitzh Co- 6. But theſe Caſes are to be intended when the Writ is brevghr in 


3 PB: 3:a County within which the Franchiſe is, for there it may be, that the 
Br. Co- Contract was within the Franchiſe, or without in the County, for 
nuſans, pl. 3. this ſtands indifferentiy by the Suppoſal of the Writ, and la che 
cites S. C. Truth cannot be known by the Writ before the Count. 3 I 

e 3 SN nt. 


Br. Conu- J. But if all the Town be a County by itſelf, and no Franchi? 
fas, b.. Within it, as Briſtol, there, becaule they are aſcertained by the writ, 


eco > they ought to demand Conulance at the tirit Day. 3 D. 6. 31. ad⸗ 
Conuſans, jubged. | „ 

pl. 3. cites 89 
8 C. — 8. P. Jenk 34. pl. 66. 


Firzh. Conu- 8. In d Merit, if Conuſance be not demanded ar the Return of the 
fon, pl 22 Original, they (hall not have Conulante afcer at the Return of the _ 


Capias, 


. 


_ 


* 8 7 anw 1y rv 


and the Original is intire. 3 I), 6 10. 14. b. 
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Capias ; for though upon the Return of the Original the Defendant — Br. Co- 
made Octault, any id the Conulance cannot then be . pet 2 
the Demand ought to be ar the tirit Day, and this hall be entered. Te. 

I 4 D. 4 20. Curia. | = | ought a 
challenge 


it at the Day of the Return of the Original, viz the firſt Day, and every Day after, and his Chal- 


lenge ſhall be entered, and yet he ſhall not have it allowed till the Plaintiff and Defendant are in 
Court ; Per Cur. . | | | | 


9. In an Aſſiſe againſt two, if the Alice be awarded againſt one by Br Conu- 
Default, 17 Tonulance be after demanded for the other that appears, #25 vl. r. 
it ſhall not be granted for the Court is teiſed by the Default of one, cue 5H 5 

10. But It a Man brings ſevera! Alſiſes, and one is awarded by De- 4/i/e of Land 
faul,, pet for the other Conuſance thall ve granted upon Demand at 6: the _ 
the lame Day ; for ye hath Election to have Conuſance of any which %% ©: 
he pleaies. 3 0. 6. 14. U. Mn | 5 
| the Plea, 


a the PlaintiF ſaid, that the ſame Day anether Aſſe cas awarded of Tenements in &. and they did not 
d mand the Coni ſance, and ſo he ve ſurce :ſed &c. ard yet they ſhall have Conuſance, for they may de- 
mand it in one Action, and omic it 1a another Action. Br. Conuſance, pl. 2. cites 3 H. 6. 14. 


II. In an Aſſiſe, if the Tenant makes Default, by which the Alſiſe s. P. though 
is to be awarded vy Oekauit; if Eonuſance is demended betore the e) _ 
Aihite is awarded, Yer It thall nor be granted, 8 9. 6. 7. b. abs 000600 
jüdged. | | ſaid that this 
8 | F Default is by 
Colluſon between the Plaintiff and the Tenant to make them loſe their Conuſance, and prayed that it 
may he appoſed & and notwithſtanding it was awarded a Default, aud none appeared, then, by the 


Lefaulr, the Court is intitled to award the Aſſiſe by Default. Br. Conuſance, pl. 26. cites 8. C, — 
Br. Defaulr, pl. 36. cites 8S C. — Furzh, Conuſans, pl. 7. cites 8. C | 


12 In Treſpaſs againſt two, if one makes Default, and the other Fitzh. Conu- 


comes and pleads Nor Guilty, Conutfance may be demanded now, fans, pl. Ji. 
though it ſhail not be granted till the other comes, yet this De. nand de $; © 


ſhall be entered, and he ſhall have it when the other appears. 22 . 0 
All. FO. | | $7. 0s 
| a 


Brooke ſays it ſeems to him, that he ſhall have Conuſance in this Action. 


13. Jn Treſpaſs againſt two, if Conuſance be not demanded e⸗ 
very Day of the Proceſs continued, it shall not be granted, for 
it ought to be demanded at every Day ot the Proceſs continued. 
22 All. 83. „ . f ke. 
14. in Precige quod reddat, J. N. demanded Conuſance, and had it Br Peremp- 


after the Tenant had made Attorney in Bank, and Day given in the Fran- ou 4 pl 1 8 


chiſe, and at the Day the Tenant caſt Eſſoin, and the Demandant chal- 3 bl. LS. C 
| lenged it, becauſe he had made Attorney in Bank, who is not removed, this Eſſoign 
and there it is awarded that the Attorney in Bank ſhall remain in the is not good, 
Franchiſe till he be removed; Quod Nota; that this is of Record in 
the Franchiſe, and yet the Warrant was not ſent to the Franchiſe, nor ought ta 


and there- 
fore they 


was it compriſed in the Record which was ſent ſent into the Franchiſe award Sei- 
that he is Attorney there, and yet Judgment ur ſupra. Br. Conuſance, ” 3 " 
pl. 25. cires 21 E. 3.45. 155 | 


per Seton; the Reaſon ſeems to be there, 


| CE e | Petir Cape, 
in as much as the Party onght to have ſued Reſummons in 


this Caſe ; Quzre, for it was not adjudged in that Point. Br. Feremptory, pl. 51. Cites 21 E. 3 61. 


15. The 
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Firzh. Conu- 15. The Difference with reſpect to the Time of claiming Conuſance is In 

| ance, pl. 19. laid down to be, that where the Matter is local, fo that it appears upon 7 
f & Þ 1 by & the Face of the Record, that there is Ground tor ſuch a Claim, it muſt 0 
Thies be made Primo Die, viz. when the Writ was returned; But where the 1 
Matter is tranſitory, it mult be made upon the Day given to plead. 10 Mod. ] 

| 127. Arg. cites 11 H. 4. 41. and ſays the Reaſon is, that otherwiſe there : 
| | | would be a Failure of Juſtice, unleſs ſuch Claims were made as ſoon as | 
| 


| Pofſible. 


16. Conuſance may be demanded as well «pox the Original as upon the 
Reſummons, and the Cauſe may be traverſed as well upon the one as 
upon the other. Br. Conuſance, pl. 5. cites 34 H. 6. 53, 
| 17, Precipe quod reddat; the Tenant is g and no Challenge entred 
= to claim any 1 of Plea, there, at the Day of op if he demands 
Conuſance, he ſhall not have it; For the Court is ſeiſed without Chal. 
lenge ; Quod Nota. Br. Conuſance, pl. 6. cites 35 H. 6.24 
18. Replegiare was removed out of the County into B. R. and Defendant 
tool Continuance; and at the Day the ſame Defendant demanded Conuſance, 
which was diſallowed, becauſe demanded after the Continuance, and 
| not the firſt Day; beſides, himſelf being Defendant, knew well when 
| he diſtrained, and whether it was within his Furiſdiction or not, and 
| alſo his Charter, by which &c. bore Date in the Time of William the Con- 
queror, betore Time of Memory, and a/lowed in Bank. but not in Eyre, 
and therefore was diſallowed. Br. Conuſans, pl. 51. cites 9 H. 
Ss | = D 
, 19. Aud per Curiam, Conuſance may be demanded by Attorney, and 
ſo ſee that Allowance in Banco without Allowance ia Eyre thall not ſerve; 
But other Charters and Records, which are not of Liberties, may be allowed 
though they are before time ot Memory, and there was Exception taken 
becauſe the Charter had not theſe Words Licet fuerit Pars. Ibid. 
20. As to the Time, it muſt be demanded before an Imparlance, and 
| | the ſame Term the Writ is returnable, after the Defendant appears, becauſe 
PEG. till he appears there is no Cauſe in Court, otherwiſe there would be a 
Delay ot Juſtice ; for if after Imparlance, when the Defendant has a 
Day already allowed him, he would have two Days, ſince when the 
Conuſance is allowed, the Franchiſe prefixes a Day to both Parties to 
| appear before them, and it is the Lord's Laches if he does not come 
ſoon enough not to delay the Parties. Gilb. Hitt. of C. B. 158. 
21. In adeb Aſſ. the Bail was put in in Kaſter Term. The 5th Day 
in Trinity Term the Univerſity of Cambridge came and demand Conuſance, 
(in a proper Manner). The Entry is of the laſt Term, It being objected, 
that this was irregular, becauſe the Defendant not pleading within four 
Days of Trin. Term, he ought to have an Imparlance ; to which it was 
3 that the Demand ot Conuſance was ſo late becauſe of an Agrec- 
ment between the Plaintiff and Defendant's Attorney; But it was ſaid per 
| | Cur. that the demanding of Connuſance is a Tranſaction between the two 
| Courts, and it muſt be done in Court, and not between the Attornies, It 
| _ muſt be demanded either by the Party that claims it, or by his Bailiff or At- 
| 


torney, and not by the Defendant, (N. B. The Record here was entered 

up without an Imparlance, but it was now prayed to be done). This can- 
be a Plea of Eaſter Term, becauſe it came not within four Days. The 
antient Practice was, to make all Pleading at the Bar, but now the 
giving the Pleadings to the Plaintiff's Attorney in Writing is inſtead 
thereof. In this Matter the former Method is to be purſued, becauſe 
the Court may ſee that there is juſt Ground of Conuſance. The Party 
may reply, that the Cauſe does not come within the Conuſance demand- 
ed, but ſtill the Court is concerned; for a Day muſt be given over; the 
Detendant's Attorney cannot confeſs this, but the Party, who claims it, 
muſt come into Court, and produce his Letters Patents. Here the * 
N = itt, 
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tilf might reject the Imparlance, and yet upon praying th 1D; 
an N of Conuſance is net bes 3 
ney is nothing. It is a Queſtion ot Juriſdiction between the two Courts 
It the Court here fees that there is ſuch a quriſdiction, they are to ſend 
a Tranſcript of the Record to the Court below, and to give the Parties 
4 Day. It the Lord will not proceed at the Day given, the Court here 
may reſummon the Party &c. Hereupon a Rule was made, that the 
Record ſhould be ſet right, and an Imparlance entered, and chen it will 
be the ſame Thing as 1t the Lord had come into Court the 5th Da 
Mich. 11 Ann. * Pern v. Manners, . 4 
22. And in Hill. Term the Charters were produeed, and a [- 
fication of an Act ot Parliament which er chem. | E 
that this was an excluſive Furiſdiction granted &c. viz. that no Fuftices 
or Jud 745 ſhould intermedale Sc. aud that the Party ſhould be ſued before the 
Chancellor Ec. ſolummodo & non alibi, There is a Ditterence between a 
Conuſance generally, and an excliſſi ve Conuſance ; tor the latter may be 
either demanded by the Lord, or pleaded by the Party; the Lord ought 
to come the Day he knows that his Franchiſe is invaded. The juriſ- 
diction here granted by the Charter being ſuch as was inconſiſtent with 
the Common Law, there wanted an Act of Parliament, or elſe the Char- 
ter could not jubſiſt. There is no Hardihip in coming in the firſt Day; 
viz. the Day the Declaration is delivered, which Day is enlarged and 
it the Party comes within four Days of the ſubſequent Term, it is as if 
he came in ot the former Term; if che Party lives within the Jurif- 
diction, it mult be known when he was arreſted; if he did not live there 
no Juitice can be done by them; the Caje of an Eſſoin is the ſame with 
the Caſe here; tor that is an Excuſe to the Court to let them know he 
- Cannot come, and therefore it would be odd that he thould be excluded 
trom pleading any Plea that he lawtully might; but though this is the 
firſt Day to the Party, yet it is the ſecond Day to the Lord; ſo it is in 
Cale of an Imparlance, for that is the ſecond Day to the Lord. As to 
the Manner and Time of demanding it, the Charters and Att are filent, but 
every Thing ought to be laid belore the Court, together with the Con- 
ditiòn and Circumſtances of the Party, whether he be a Member or Ser- 
vaut of the Univerlity ; This is a Fact triable by the Court here; The 
Lord need not come at the Return of the Writ, for nothing in this Caſe ap- 
pears, till the Declaration, how the Debt did ariſe ; Bur it he might come 
at any Time, the Plaintiff would be at a great Diſadvantage. The 
Authority of * Hard 505, 506. as to what Ld. Ch. B. Hale ſays, is of? The Caſe 
little weight, neither is there any Thing in that Caſe to the Purpoſe here There's | 
What Hale lays, that any one may demand Conuſance, cannot be main- OY 
tained ; it is not only the Right of the Univerſity, but it is alſo of the 
Party, if he will plead it; and ſhall a Stranger come and obtain this ? 
The Proceedings here, in Gaſe of an excluſive Furiſdiction, are not meerly 
null and void, though the Charter ſays, that all Writs ſhall be null; it is 
but a Franchiſe which doth not take away the Juriſdiction of Weſtmin- 
ſter-Hall, unleſs it be claimed; A Conujance generally muſt be demanded, 
but an excluſtoe one may be either pleaded by the Party, or demanded by the 


Lord. Ik it were a mere Nullicy, Treſpaſs would lie againſt the Sheriff 
or Officer; but it is a Franchiſe, which muſt be claimed, and if it is ſo, 
it ſhall be allowed, bur it doth not take away the Juriſdiction of the 
Courts here. In Caſe of a bare Conuſance, a Day is given to the Par- 
ties only, and a Tranſcript is ſent hence, and it upon this there is a 
Failure of juſtice below, there ſhall be a Relummons, bur in the other 
Cafe there is a Stop, for there is no Day given, as where the Party 
pleads it. The Crown could not grant Pleas to proceed Secundum Le- 
ges & Conſuetudines of that Place, but it could be only to proceed ac- 
cCording to Law, and therefore the Act was ot Ule to enable them to 
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preeced by another Method than the Law did allow of, whereupon Coſts 
were prayed, fed non allocatur. Hill. 11 Ann. B. R. Pern v. Manners, 

alias, Cambridge (Univerlity's Cale). 4 hee? 

| 23. An Action of Treſpaſs was brought in Trin. Term 12 & 13 Geo. 

| | 2. tor an Aſſault and Battery, and falſe Impriſoument, by an Attorney of 

| this Court. | 
Detendanrs in the ſame Term plead a joint Plea, viz. as to the wound. 
* ing, and Part of the Impriſonment, Not Guilty, and as to the reſt, they 

| plead ſpecially the Privileges of the Univerſity ot Oxford, and fer forth the 

Charter, and the Act ot Parliament of the 13 Eliz. by which the Char- 

| | ter is confirmed; That Dejendant Trahern is Proctor of the Univerſity, 

and, as ſuch, has Power to apprehend any Perſon making Diſturbance with. 

in the Univerſity ; that finding the Plaintiff making an Aﬀray late at Night 
he commanded him io keep the Peace, but ehat inſtead thereof the Plaintiff 
beat the Defendant, whereupon Defendant laid his Hands gently upon him, 
aud oommitted him to Gaol , That the other Defendant, Etty, is Gaoler 
ot the Gaol, and received him, being ſo lawfully committed, and tra- 
verſe their being guilry of any other Treſpals. 

Plaintiff imparles till Mich. Term, and then replies, and admits the 
Privileges of the Univerſity &c. but denies the Facts tor which they im- 
priſoned him, and ſays they took him of their own Wrong without ſuch Cauſe, 
and tenders an Iſſue upon the Fact of the Diſturbance, _ 

After this the Univerſity of Oxford, (by the Chancellor) comes and 
claims Cinuſance, ſetting forth the Privileges of the Univerſity, and re- 
lying principally upon a Charter of the 11t of April, 14 H. 8. by which 
the King grants to the Univerſity the Conuſance of all Cauſes, where 
either Plaintiff or Detendant is a Member thereof, though the Cauſe of 
Action ariſe in any Part of the Kingdom, with an exclutive Clauſe that 


* ——_— 


K * 


O | 
no Juſtice (and particularly mentiot:s the Judges of this Court) ſhall _ 
preſume to intermeddie in any Caſe ariſing wichin the JuriſdiQion of the 
Univerſity. They then ſer forth the Star. of Eliz. which confirms all 
their Privileges, and conſequently this of the excluſive Juriſdiction, 
and that this Conuſance was allowed to them in Eaſter Term, 9 Ann. 
B. R. and thereupon claim Conuſance of the Cauſe. | 
N | Upon this Caſe two Queſtions ariſe, iſt, Whether rhe Univerſity have 


claimed this Conuſance in Time or not? adly, If they have, whether 


| they are intitled to the Conuſance of this particular Cauſe ? 
| - Hut the firſt only has been ſpoke to, becauſe it we are of Opinion 
| 85 . againſt the Univerſity upon that, it will be unneccflary to determine 


the ſecond, „ | 
And upon great Conſideration we are of Opinion, that the Univerlity 
have not claimed in Time, both from the Reaſon ot the Thing, and from 
ſeveral Authorities in which this has been determinet. 
The Time required for the Univerſity to come in is before Imparlance, 
whereas in this Caie they have not come till after Plea and Repli- 
cation. „„ So, N 
And though this is ſaid to be hard upon the Univerſity, becauſe they 
may not know any Cauſe was depending, and therefore could not come 
ſo early, yet we think it would be much harder, on the other ſide, if it 
was otherwiſe; For it not till after Imparlance, or Plea pleaded, When 
are they to come? They may as well come at any Time og udg- 
ment, and this would create great Delay and Expence, if after 
are brought to a ſingle Iſſue to be tried 
make all go for nothing. D 
Beſides, rhe Univerſity, when they come to judge, muſt judge not ac- 
cording to the Law of the Land, but the civil Law, and though it muſt 
be that the Party be tried by another Law than that of the Land, when 
an Act of Parliament gives juch a Juriſdiction, and 'tis not in the Power 


of 


Jence Matters 
„ the Univerlity can come and 
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of the Courts at Weſtminſter to help it, yer we are to take Care to keep 
it in its due Bounds, and that it be claimed in proper Time. This Ju- 
riſdiction is fo contrary to the Laws of the Land, that it could nor be 
granted even by the King himſelf, unleſs by Act of Parliament; For it 
has been determined, that it is not in the Power of the Crown to create a 
new Court of Equity, becauſe ſuch a Court does not proceed according to 
the Rules of Law. And the ſame Reaſon holds as to this Court ot the 
Univerſity, which determines Mens Properties without Juries, and by 
a different Law ; So that without an Act of Parliament no ſuch Conu- 
ſance at all could be allowed to rhe Univerlity ; And this was the Opi- 
nion of the Court in the Cate ot * Bourne v. Manners, Hill. 11 Ann, * Alias, 
B. R. where the Univerſity came tive Days after Imparlance, and the Perne v. 
Court held it was coo late, that they ought to have come the firit Day, . 
to prevent a Delay . and becauſe it took away the Law of the 22. 8 
Land; and accordingly the Claim was diſallowed. Indeed, it was not and Tit. U- 
the Cafe of this Univerſity, but of Cambridge; but upon comparing the hiverſit) 
two Charters, that of Cambridge has rather, if poſſible, a larger exclu- e 
five Jurifdiction, ſo that it is a Cale in Point. 
In that Cate were cited two Caſes in the Year Books, one in +6 H. 
7.9. b. the other in 16 H. J. 16. a where it was expreſly adjudged, that 
to claim Conuſance the Party muſt come before Imparlance. 
This Caſe was cited and allowed, and the Court were of the ſame O- 

pinion in the Cafe of ........ U. Marten 12 Geo. 1. B. R. 
The ſame Point was determined in the Cate of chis very Univerſity 
Trin. 1 Geo. 2. Mood v. Graham, according to a Note I have had 
ol it from a Gentleman at the Bar. 3 | 2 
As to the Caſes cited, that in Latch. 83, 84. where 'tis ſaid, that an- 
_ cient Demeſne may be pleaded after Imparlance, was cited as a parallel 

Caſe. Bur it is remarkable, that the Court in allowing it, admitted it 
to be a ſingle Caſe, and ſaid it was otherwiſe in all other Caſes except 

that; and when one conſiders the particular Cafe of Aucient Demeſne, it 
ſtands upon a quite different Reaſon, inſomuch that a Man may come after 
Judgment; For though a Fine be pertected, or a Judgment in a real 
Action given, yet the Tenant may come and reverle the Fine or Judg- 


ment by Writ of Deceit; and the Reaſon is, becauſe if he was not al- 905 


lowed to do it, he would loſe the Privilege ot Ancient Demeſne for ever; 

For ſo long as ſuch Fine or Judgment ſtands in Force, it appears to be 

Land pleadable at Common Law. Bur the preſent Cale is very different, 

for though we ſhould diſallow this Claim ot Conuſance, the Univerſity 

Will only loſe it as to this particular Caule ; bur their Juriſdiftion re- 

mains the ſame in any other Cauſe, provided they come in Time. 
Another Cafe was laid before me, determined ſo long ago as Hill. 

12 E. 3. in the Court of Exchequer, where, in an Action of Treſpaſs, 

the Court granted a Writ, directed to the Univerſity of Oxford, to have 

the Conuſance of the Cauſe, Non Obſtante that they did not claim it at 

the Return of the Writ, but ſtaid till the Parties had pleaded ; bur this 

Determination is expreſsly contrary to the Opinion we are of, and eſpe- 

cially as it is not only before the Stat. of C. Eliz. but even before the 

Charter of H 8. upon which the Univerſity put their Caſe, fo that I can 

pay no Regard to the Authority of it, but muſt conſider it as the Effect 

of Power, and not of Judgment. 9 ; 15808 EE 

One more was mentioned, and that was the Caſe of Aldridge v. Dr. see Tir. U- 

Stratford in Canc. Trin. 12 Ann. where Lord Harcourt deterinined n Ws 

contrary to our Opinion, but as it was a Judgment given Without one * 

Hingle Reaſon, and contrary to ſtrong and unanſwerable Reaſons given 

by himſelt a little before in the ſame Cauſe, I have no Regard to it. 

T ſhall never pay any Regard to a judgment founded either on Fear or 
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As to the ſecond Queſtion, Whether the Univerſity's Privilege will 
hold in the Caſe of an Attorney, As we have rejected the Claim of Co- 
nuſance, being made too late, it is not neceſſary to ſay any Thing upon 
it, but as it may hereafter come in Queſtion, I would mention ſome 
Caſes which may be proper to be conhdered, viz. In Litt. R. zog. 
1 Roll. 489. 3 Leon. 149. the Privilege of an Acrorney's ſuing in his 
proper Court will be preterred ; For it is a Privilege Time out of mind, 
and is for the fake of Juſtice, and all the People of England, and that 
therefore a King's Charter will not deprive him of it, nor even an Act 
of Parliament, without expreſs Words. 

I ſhall be as tender of the Privileges of the Univerſity as any Man 
living, and have a great Veneration tor that Body, yet { ſhall al ways 
endeavour to ſupport Trials by Juries, upon which all that we have, our 
Liberties, and Properties, and Lives depend, and prevent the Incroach- 
ment of any Juriſdiction whatever. The Conufance was difallowed ; Per 
Willes Ch. j Mich. 14 Geo. 2. C. B. Wells v. 'Trahern and Etty. 


—_Y — 


* 
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(M. 2) Conuſance; How to be demanded and entered. 
Proceedings and Pleadings. 


4. Count; Conuſance was demanded by the Mayor and Bailiffs of 

Coventry, and they fhew a Charter to this Purpoſe; the Demand- 
ant does not counterplead the Franchiſe, but a Stranger to the Plza ajjizns 
Reaſons to the Court, that this Franchiſe ought not to be allowed ; & non 
allocatur. It rhe Demandant in a Plea of [and counterpleads the Frau- 
chiſe, and the Tenant joins with the Claim of the Franchiſe, and it is 
found againtt the Franchiſe, the Demandant ſha!l recover the Land; but 
if it be found again/? the Demandam, the Writ ſball abate. Jenk. 18. 
pl. 32. cites 20 E. 3. Firzh. Conuſance, 46. 

2. The King grants Conuſance to A. of Pleas ariſing within certain 
Bounds ; the King grants to B. the like Conuſance within the ſame Bounds ; 
C. brings a Præcipe quod reddat againit D. tor Land within thoſe 
Bounds; Both A. and B. claim Conuſance ; the Demandant and Tenant a- 
gree to the Conuſance, but the Tenant did not join with either of the Paten- 
tees. This Controverſy between the Patenrees ſhal! not be tried in this 
Caſe, becauſe of the Delay of the Demandant, which ſuch Trial would 
occaſion; but by all the Counſel the Conuſance in this Caſe ſhall not be 
granted to him who firſt demanded it; and the Right of the ſaid Paten- 

tees ſhall be tried in another Action between them. Jeak, 19. pl. 36. cites 
20 E. 3. Firzh. Conuſance, 46. 5 


| Conuſance 3. In Aſſiſe, a Man may challenge a Franchiſe by Attorney, if he has 


of Pleas is Marrant to challenge the Liberty; Quod Nota; Per Berif, and ſo it 


— by. is uſually done for the City of London in the Exchequer, B. R. and 


Attorney, C. B. Br. Conuſance, pl. 36. cites 22 All. 14. 
unleſs he | | Mp 5 e | | 
has a Warrant of Attorney in Latin, and he mnſt have it preſent in Court, and ſaying that it is in his 
Chamber is not ſufficient; Per Cur, Sid. 103. pl. 9. Hill. 14 & 15 Car. 2. B R. The Biſhop of 
Ely's Caſe. 3 | 3 | 2 rae ans 


4. Treſpaſs againſt two in the City of York; the one came, and the o- 
ther made Default, and he who appeared pleaded Not Gailty, and the Bailiffs 
of York prayed Conuſance of the Plea, and Thorp made them enter the 
Claim, and give Idem Dies to the other, tor the Miſchief of the Frauchiſe; 

Quzre, it by this he ſhall have Conuſance in this Caſe ? or if he thall 
ſlave it hereatter? Brook ſays ic ſeems to him, that they ſhall oy Co- 
nuſance 
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npuſance in this Action, for in other Actions he thall have Conuſance, 
though he did not demand it now. Br, Conuſance, pl. 37. Cltes 
22 All. 30. | | 

5. Note, that by Conuſance of Pleas granted by the King the Fran- 
chile ſhall make ſuch uſual Proceſs and Execution as is at Common Law, tor 
all this appertains to the Conulance of Pleas. Br. Grants, pl. 171, cites 
22 Aſſ. 61. | 


6. In Account Conuſance of Plea ſhall act be alleged by the Defendant, There is 1 ; 
but thall be demanded by the Bailiff of the Franchiſe ; Per Thorp J. and Pei be- 


per omnes, and other wife it thall not be granted 3 Quod Nota. Br. Co- 
nuſance, pl. 31. cites 39 E. 3. 1). | 


7. Reſummons is ſued out of a Franchiſe ſor Failure of Right for 
Conuſance ol the Plea granted, and the Bailiff came and traverſed the 
Cauſe, and his Challenge was not entered apon the Eſſoin, which was caſt 
by the Tenaut upon the Reſtimions. Br. Conuſance, pl. 66. cites 39 E. 

17. | 

9 
8, Note, that the Defendant cannot challenge the Franchiſe, inaſinuch 


as Conuſance of Ile is granted there, but the Bailitts ot the Franchiſe ſhall 
demand it. Er. Conulance, pl. 67. cites 39 E 3. 17. 


9. Contra it ſeems where it is granted that none of the Vill ſpall be im- 


pleaded but in the Vill before the Steward & c. For in this every Inhabitant 
has Intereit, Contra ot Conufance of Pleas granted; Note a Diver- 


ſity. Ibid. e | 
10. Where Conuſance ſhall be granted nothing ſhall be ſent into the 


Franchiſe but the Original, and this at ſuch Time as the Franchiſe may 


do Right to tne Parties, as the Court ot the King may; Quod Nota. 


Br. Conuſance, pl. 8. cites 40 E. 3. 2. 


. > 


11. Record which is removed our of a Franchiſe by Error ſhall be | ſent 


into Chancery, and thence into B. R. by Mittimus, Br. Cauſe a Remover, 
pl. 46. cites 44 E. 3.37. 48 E. 3. 20. and 49 E. 3. 21. | 
12. Where Record is removed by foreign Plea, it ſhall be at Iſſue before 


Ie Removement, and when it is removed, the Bank can do nothing but 


try this Iſſue, and can act take Plea to the Writ after the laſt Continu- 


ance, Ibid. | 


13. {iſe in Com. Warwick. The Conuſance was demanded by the 
May or &. and in Coventry the Tenant pleaded foreign Plea, by which 


the Parol was demanded before the Juſtices of Aſſiſe, but non pater Ho-]; 


It ſeems that this ought to be by Re-27t2chment clearly to give the Parties 
Day in Court, and this was the Practice in the Court ot the Biſhop of 
Ely, who had Conuſance extra Comitatum ot Canterbury; The Zenant 
in Hin pleaded Haſtardi in the I laintiff in Affiſe, and the Plaintiff ſaid, 


that he was Muller, and not Baſtard, and vecauſe the Fuſtices of the Bp. 


did nit write to the Bp. the Plea was remanded before the Fuſtices of Alſiſe, 


and the Bp. demanded Conuſance again, but could not have it, Quod 


Nota. Br. Parol, or Plea remanded, pl. 3. cites 22 H. 6. 58. 


14. The Cauſe is traverſavle always where the Nature of the Land fhall 


le changed, and where a third Perſon is to be prejudiced, and not where it 


is removed out of one Court of the King into anctber. Br. Cauſe a 
Remo«er, pl. 8. cites 34 H. 6. 48. | SEP 


15. To the Demand of Conuſance por the Original the Demandane 


may ſay that the Land is ont of the Franch:ſe, and join Iſue ; Quod Nota. 


- Br. Conuſance, pl. 5. citcs 34 H. 6 33. 


RS. 


tfeveen 4 | 
Þ'ranchiſe to 
demand Co- 


5 3 3 3 nuſance, and 
a Franchiſe Ut; Preze Domini Regist non currit; for in the firſt. Caſe the Tenant or Defendant ſhall not 


plead it, but the Lord of the Frand iſe nit ſi demand Co huſence, but in the other Caſe the D 


plead it tothe Writ. 2 Inſt. 224. cap. 42. cites in Marg. 39 E. 5.17. 30 Afl. 1. 8 E. ; 1 may 
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Challenge; Quod Nota Br. Conuſance, pl. 6. cues 35 H. 6 24. 
S. P. Br. 17. Aud atter * Iſſue was taken that the Land is out of the Franchiſe, by 
Sn 'n vi Reaſon that a Challenge ot the Franchiſe at the Day ol Eſſoin was found 
ted, $6 upon the Remembrance of rhe Clerk of Effoins, and the Tenant demand. 
H. 6. 24, ed the View, and could not have ir, becauſe 2% Ie ſball be firſt tried, 
and 54 by which the Tenant was compelled to join to the one or the other, and 
ſo he did to the Demandant. Ibid. | | ok | 
18. Treſpaſs againſt the Albot of B. who appeared by one Attorney as 
Party, and appeared by another Attorney, and ſaid, that the Place where 
Kc. was within his Liberty &c. and demanded Conuſance of the Plea before 
his Bailiff, by which Day was given to be adviſed, and at the Day he de- 
manded Cobuſance ro be allowed; and per Moyle, he ought to ſhew 
Cauſe, and alfo he has loſt it by reaſon ot the Day which was given o- 
ver; bur per Priſot, Athron, Danby, Davers, and Needham, Conulance 
hall be granted; For the Day given | does not] ouſt the Matter, becauſe 
he challenged it betore, and allo it is oft Record here, that the Libert 
has been at another Time allowed; For to the firſt Demand of the Co- 
nuſance he ſhall ſhew Cauſe, as Letters Patents ot the King &c. and Veit 
of Allowance, which „h be entered of Record, and then this ſuitices alter, 
upon which, by Pritort he ſhall have Conuſance, Quod Curia conceffit, 
though he was Party, tor his Bailiff or Steward before don &c. may be 
indifferent, as the Juſtices are between the King and Party, ad if not, 
it is a failer of Right, and the Party may have Reſummons, by which 
the Detendant traverſed the Cauſe, and ſaid, that the Place is out of the 
Liberty &c. and held there that che Deſendant thall join to the one or 
to the other. Br. Conuſance, pl. J. cites 35 H. 6. 54. Ce! 
19. He who has Conuſance of Pleas may demand the Conuſance in Per- 
ſon, or by Bailiff, or by Attorney, but the Bailiff” cannot make Attorney to 
demand Conuſance for his Maſter ; Contra of the immediate Altorney of the 
Maſter. Br. Conulance, pl. 50. cites 6 H. 7.9, _ | 
20. The King granted to the Burgeſſes ot Fomfret, that they (ball im- 
plead before themſelves, and that no Burgeſs ſhall implead another of any 
Thing done in P. but in the ſame Vill, and that they jball not be impleaded 
in another Place, but there of any Thing done there, and in Treſpaſs againtt 
A. D. he ſaid, that he was Burgeſs of P. and that it appeared that the 
Treſpaſs was done in P. as appears in the Declaration, judgment of the 
 Wrir; and by judgment the Writ was abated ; Quod Nota; and it was 
not by Demand of Conuſance, but by Plea ot the Burgetles, and per 
Keble, this Judgment ſhall ſerve all other Burgetizs hereatter without 
ſhewing their Charter again, Br. Conuſance, pl. 52. cites 9 H. 
ST „ Fo: 5 
21. When a Lord demands Conuſance of Pleas, Day ought to be given 
"Arg lays, to the Franchiſe, otherwiſe it is a Diſcontinuance of the Niſi Prius; For 
that this is k . p35 
where the there ought to be a ſpecial Day for the Parties here to hear Judgment in 
Plea is tobe this. Lane 81. Arg. cites 10 H. 7. 26. {but it ſeems that the Buok is 


ſert into an miſcited.] 
other Court, 


As Durham &c. where the parties had no Day before, and that there a Day ought to be given. —_ 


Lane $7, 


See Fitzh. Jour, pl. 17. Mich. 14 E. 3, 


22. In an Action brought againſt an Attorney of C. B. for aſſaulting the 
Plaintiff in the City of Wells, the Biſhop of Bath and Wells, by his Attor- 
ney demanded Conujance of all Pleas of Land &c. within the ſaid City 
and Liberty of Wells, and of a// Perſonal Pleas of Delt and Treſpaſs & c. 
granted by King E. 4. to the then Eithop of Bath and Wells, and his 

_ Succellors, and alſo thewed Letters Patents of Q. Eliz. in Confirmation 
5 | Es 01 
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of the faid Grant of E. 4. and alſo her Cloſe Writ directed to the Ju- 
tices to permit him to enjoy his Liberties, and thereupon the Conuſance 

was allowed. Bendl. 233. 234. pl. 262. Mich, 16 Eliz. W hoper v. 

Harewood. 


23. On a Plaint levied in Yarmouth againſt T. S. he was committed. 
and being removed into B. R. by Habeas Corpus cum Cauſa, the Plaintiff 
ſheued a Charter granted to the Bailiffs of V. that every Perſon of that 
Place ſhould be impieaded there, and not elſewhere, and prayed a Proceden- 

do, bur it was denied, becauſe B. R. cannot be ouſted of their Juriſ- 
diction Without fome Matter of Diſcharge pleaded and recorded; and 
this Habeas Corpus being directed to the Barl:fs &c. they might as well 
have returned this Charter as the Cauſe, and then the Procedendo ſhould 
be granted; but by their not doing ſo, they have loſt that Advantage. 

Roll Rep. 232. pl. 1. Mich. 13 Jac. B. R. Sterling's Caſe. 

24. Ir ſeems, that the Conulance is demandable by the Lord of the 
Franchiſe, and ot pleadable to the juriſdiction by the Party. Lev. 89. 
Hill. 14 K 15 Car. 2. B. R. obiter. . | LL 

25. The Warrant of Attorney to demand Conuſance ought to be filed in 
Court. Lev. 89. cites Paſch. 18 Car. 2. B. R. per Cur. 


26. In Caſe of Conuſance where the Lord is Party, Entries (ball be 2 Keb 26. 


made on the Roll of the Day and Place when he will try the Cauſe before pl. 54. S. C. 


according - 
ly, and it 
he do not 
| bw keep his 
Day the Party may return. 


bis Steward ; Per Cur. agreed. Sid. 283. pl. 16. Paſch. 18 Car. 2. B. R. 
Grange v. Simplon. WES, g 


27). In Eject ment for Lands in the Ile of Ely, after Not Guilty pleaded 1 Salk. 183. 


it was ſuggeſted on the Roll, the Privilege of the County Palatine, that pl. 1. §. 
no Jury ſhould be returned our of the Iſle, and ſo a Venire Facias was my F. | 
 praned to R. the next Vill in the County of Cambridge, Ft quia vidletur i 
Julſticiariis hic rationi conſonans ei conceditur ; It was oljetted, that the De- 
 fendant's Confeſſion flcul have been entered ikewiſe on the Roll, (viz) Et 
quis Defendens hoc non dedicit ideo ei conceditur, but adjudged, though 
ſome Precedents are ſo, yet either way is well enough; for if the Fact 
is otherwiſe, he may bring a Writ of Error, and allign it for Error. 
3 Salk. 110. pl. 1. Hill. 2 W. 3. B. R. Cotton v. 33 1 
28. Then it was objected, that the Entry ought to have been Quad Li- Cirth. 109. 
beri Tenentes nec Reſidentes in eadem inſula non aggredi debent ad ali- S. C. the 


quam Juratam extra Libertatem illam tactend” ; for otherwiſe it doth not Plaintiff had 
appear to be a Privilege annexed to the Inhabitants, but a meer Cogni- Judgment 


Nance in the Biſhop ; however, he Trial leing in the County of Cambridge, 
f which this is Parcel, the Ceurt held it to be aided by the Statute 16 017 
Car. 2. cap. 8. 3 Salk. 110. pl. 1. Hill. 2 W. 3. B. R. Cotton v. 
Johnſon. _ 1 b 1 

29. Fject ment in Court of Ely removed by Certiorari, Serjeant Wright 
demands Conuſance tor the Biſhop ot Ely, being a Royal Franchiſe, and 

Stone had a Warrant of Attorney for that Purpoſe ; Holt ſaid, there muſt 

be a new Declaraticn in this Court, and then after the Defendant's appear- 
anc, the Contſance is to be demanded, tor the Deſendant may counterplead 

the Conuſance, but if he will not appear you may have a Procedendo z 
we muſt have a Roll made ot it, that the Court may be poſſeſſed, then we 
appoint a Day upon the Roll, and if you do not hold your next Aſſiſe, you 

Jiſe your Crnuſance, it is a Continuance | Piſconrinuance} of your Plea, 
Pay was given to 1thew Cauſe why there ſhould not be a Procedendo, 
Comb. 319. Hill. 6 W. 3. B. R. Wild v. Villers. | 

30. One may preſcribe to hold Pleas, but not to have Conuſance of 

Pleas; For that excludes other Juriſdictions 3 Per Holt Ch. J. Cumb. 

282. Irin. 6 W. & M. in B. R. in Cafe of Millard v. Cole. 


21.16... 


—_ — 2 — ht 


\ 


— — IEEE — 
596 Conuſance of Picas, 


* 
—_—_— 
— — * 


La. Keym. 31. In Triſpaſs Quare Claut-m tregit removed by Ceriicrari iat B. R. 
© 170 aud Bail put in, Conuſance was demande lor the Biſhop of Ely; And 
| 3.8 C. was firſt, the #arrant of Attorney under the Biſhop's Seal was read in Latin, 
moved again, and Thu the Record as it was, viz. Treſpaſs & c. and then the Record pro- 
nnd then the ceeded, At modo ad hanc Diem venit Simon Epiſcopus Elientis per Jo- 
hag apa 5 hannem Stone Attornatum ſuum, & petit Cognitionem Ec. quia dicit, that 
BY 17 we the place here Ec. is within the Liberty of the Biſhop; & quod Alias, 
Holt Ch. |. ſcilicet, Mich. 20 Edw. 3. B. R. Not. 44. ia 7 reſpaſs and Battery, and 
demanded a Hill. 21 E. z. Ret. 21. B. K. inTreſpaſs, quare Ec. and Hill in & 15 Car. 2. 
Sight ofthe N. 229. B. R. in Treſpaſs and Eject ment, and Mich. 3 5 Car. 2. B. R. Rot. ISI, 


18 45 in Treſpaſs, Aſſault and Battery, this Conuſance was allowed, and he prays 
F. z. but his Privilege, Habendi Cognitionem, and then the Enzry proceeds, ulæ- 
they had on- tum eff of the Plantiff, ſi quid dicere queat &c. ſuper quo allocatur Ec, 
ly bn 6 ot and then Day is given upon the Roll to the Parties at Ely, & did um eſt to 


Ik Holt The Biſpep quod celeris Fuſtitia fiat. The two late Records were produ. 
fait, that ced, in Court, but becauſe the old Records were not produced, and 
the Record becauſe it was the laſt Day of the Term, and theretore unfit jor ſuch a 
av} e Motion, and becauſe Holt Ch. J. doubred of che Manner, it was ad- 
ove tek journed ; for Holt Ch. J. ſaid, that the true Method of pleading thould 
where the be, to lay Uſage immemorial, and not to rely upon it, bur to produce 
Judgment the Allowance in B. R. or in Eyre, and chis is agreeable to the Reaſon 
ane ies of the Law; for ſince ſuch Privileges do not lie in Preſcription, but in 
Neeb as ic Grant, that alone cannot be a Title to them, but becauſe that if the 
is kerc, the Charter was before Time of Memory &c. betore the firſt of R. 1. the 
Entry bei" ſaid Charter could not be pleaded, therefore by the Stature of Quo War- 
InſpecUs Re- ranto, 18 E. 1. one may lay a Uſage, which is an Argument of an An- 
yrs 2. cient grant Time whereot &c. and then flew the Allowance; Bur if 
that the no ſuch Uizge hath been, then the Preſumption of the Law is deſtroy- 
Demand ed, and they muſt ſhew the Patent; for Allowances in B. R. or in Eyre 
ought to be are not pleadable. See Foſter v. Mitton. See Kelw. 189, 190. 1 Sid 
. Ir will be difficult to maintain this Method of Pleading. In the 
Hill. Term, 103. ITC WI 10 tak 95 cading. In the 
and fo con Cale of 17 & 18 Car. 2. Holt ſaid, he remembered, that no Exception 
tinued, by was taken to the Manner of the Demand, Adjourned. Ld. Raym, 
Curia advi- Rey, 427, 428. Hill. 10W. 3. Foſter v. Hexham, Cre 
fare vult | | _ | | 
&c. and he SIE 3 | 
laid, that they had no need to have pleaded fo many Allowances, but we” might have pleaded but one on- 
ly, and haverclied upon it, and cited 21Ed 4. 44 "yy, For if a Franchiſe lies in Grant, and cannot 
be claimed by Preſcription, the Allowancein B. R. or Eyre, or Confirmation by Patent, will be ſat. 
ficient, —1 Salk. 183 pl. 2. Foſter v. Mitton, S. C. but no Ju gment. - Conu{ance was pray'd 
for the Univerſity of Oxford, becauſe the Defendant was a Gent. Commoner of Magdalen-Hall, uU'"0n 
producing the Chancellor's Certificate &c. and a Rule was made to ſhew Cauſe; and Tuly 2. Tris... 
1728. the Rule was diſcharged, There was no Suggeſtion nor Entry of the Claim made upon Re- 
_ Cited. Ld. Raym, Rep. 428, Paſch. 1728. as between Coote and Graham, and Paternoſter, v. 
Graham. | | | | 


12 Mod. 32. The Lord only can take Conuſance of Pleas, and neither the Plain- 
643 S.& titt nor Deiendanr, tor he cannot plead it to the |uritdiction of the Court. 
and Fate“ but the Lord of the Franchiſe, by his Barhff or Attorney, muſt come in 
Ch ]. the but the Lord of the Franchiſe, by his Baihf or Attorney, muſt come in 
Ceurſe is, and claim the Franchiſe ; and though the Lord ought to have the Action, 
for che Lord yet this Court is not ouſted by ir, but the Plea remains under the Con- 
chile by an rrou] of this Court; tor Day zs given here upon the Roll to the Parties 
huaſclf, his tobe in the inferior Court at a Day certain, and the Parties are coinmand- 
2ailiff, or Ed there, and the Tenor of the Record ot chis Court is ſent tor the in- 
Attoney, ferior Court to proceed, and if Juſtice is done there, all is well, hut the 
io cee %, Record is here; and if Fuſtice is not done there, As it the Court there 


the ſuperior 4 NE woo 4 "DARE | | 
Tek and does not proceed upon the Day prefixed, or it the Judge misbehaves 


proccce tis himfelt &c. the Plaintiff hall have a Reſummvns ; and it is the Benefit 
Carer of of the Lords only, that it is conſidered in this Matter; Fer Holt Ch. 


"3 


_ Conulaice, 


aj en of Flew. 597 


S 
a 


| Smith. | | | very an- 
33. But he ſaid, that theſe Juriſdictions were Hardſhips to the Sub. . to 


ject, and allowed by 27 H. 8 cap. 24. rather for their Antiquity than for 5 1 


a | : wance of it 
any other Reaſon, and they were detrimental to the Prerogarive of the in tl 


Crown, and therefore Certioraries were always allowed to 
Grievances of theſe interiour Juriſdictions. Ibid. 


lat 5 
prevent the Court, and 
pray Conu- 
4 ſance; and 
ance of his Claim, the Court above appoints him a Day to hold this Court on, and directs the N 0 
down on that Day, and if Juſtice be not done below, the Record remaineth here above; So that if Jul 
tice be not done below, as if the Defendant lives without the Franchiſe, and has nothing within. the 
Franchiſe, by which he may be ſummoned, or that the Judge does nor do right, the Plaintiff ma 
come up and ſhew this Matter to the Court, and thereupon a Re | 4 


ſummons ſhall 
and the Court ſhall proceed to do Juſtice here. 9 85 2 Hall go upon the Record here, 


r 


(N) At what Time it is to be granted. 


I. ( ſhall not be granted before the Writ is ſerved, A8 if 
tye Orcicudant ſays in an Alliſe, that he was not attached by 
fifceen Days, Conlilance ſhail not be granted. 13 Þ. 4 11. 

2. Coxulance ſhall not be granted til the Defendant has made bzb Co- 
Detence, tor if he will not make Defence, the ?faintiff ſhall take 0 bl. 
Advantage againſt him ior his Want of Defence. 14 0. 4 20. 5 

| Re FE | | | „„ „ 
ſans, pl. 21. cites 8 C. 


3. In Treſpaſs againſt two, if one makes Default, und the other 
appears and pleads, und Conuſance is demanded, yet it ſhall nor be 
Eranten cill the other appears, for upon a Bill or Mrit, the Court 
cannot grant Conuſance in part. 22 Aff, 50. adjud ged. 
IV. In Formedon, the Tenant was eſſoined, and Day given till Octab. 
Mich. at which Day Conuſance of the Plea was granted to the Bailiffs of 
E. quod Nota, at the ſecond Day, et non patet ibidem, for it was chal- 
lenged at the firſt Day. Br. Conuſance, pl. 19. cites 11 H. 4. 8). 4 


N. 2] [4nd Hoco the Proceſs Sc. ſhall be.] 


4. When a Court holds Plea upon Conuſance of a Plea granted, Br. Exccn- 
the Procels againſt the Party ſhall be by Capias, as other Juſtices do, , e, 

R rent a „%%% ͤĩ “ö]˖ͥ | 85 E 5." becauſe this 
| Is appurtenant to Cognitio Placitorum; per Thorpe, Baſſet, and Bank. Br. Conuſans, pl. 38. cites 
S8. C. & S. P. and for the ſame Reaſon, and becauſe without that Conuſance cannot be made. 

| Firzh. Proceſs, pl. 177. cites S. C. & 8. P. and for the ſame Reaſon. 5 


5. And they ſhall award the grand Diſtreſs, if the Cauſe requires Br Eeca- 
AT «, Re” mo tions, pl. 


121. cites 


CO ne Be. Coouſans, pl. 38. cites S. C Fitzb. Proceſs, pl. 177. cites S. C. and all for the 


lame Reaſon, 


* 1 75 3 


1 2 Lord Raym. 836, 837. Mich. 1 Ann. ia Caſe ot. Croſs v. or, if ir be | 


5247.8 C&8P, 


* 
* 
5 
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= . . And if he comes not, he ſhail loſe his Tues. 22 ar * 
It. yy * S. C. — r. Conuſans, pl. 38. cites S. C. —— Fitzh. Proceſs, pl. 177. cites 8. C. and 
all give the ſame Reaſon. | 


RAT 1. And if the party is convited, he hail be fined or impriſoned, 
3 hall be in Miſericordia of him to whom Conuſance is granted; 


Br. Execu: if the Caſe requires it, for without tbeſe, — would be of 
tions, pl, 10 Effect. 22 All. 61. 


121 cites 


S. C.— Br. — pl. 38. cites S.C, — - Fitzh. Proceſs, pl. 177. Cites S. c & S P. and all for 
the ſame Reaſon. 


(N. 3) Allowed. In what Caſes. 


IN Affiſe, the Bailiff of B. demanded Conuſance, and the Tenant 
ſaid in proper Perſon, that the Tenements were not within the Fran. 
cbiſe, and the Aſſiſe came ready to paſs upon this Point, Whether it lies 
within the Franchiſe or not? and the Tenant at another Day was de- 
manded and came by Bailift, and becauſe this Iſſue is between the Bai- 
Iifi of the Franchiſe, and che Tenant, our of the Point of Atiſe, it was 
adviſed ro the Court, that the Bailiff of the Tenant cannot be Party to this 
We, by which the Default of the Tenant was recorded, and it was demanded 
ot the Bailiff of B. what he has to ſhew to have Conulance, and he jbewed 
| Record Sub pede /1g11h allowing it in Affiſe in another County ; and it was ſaid 
that it is inſufficient; for he might have it granted in one County and not 
in the other; alſo the Claimer of Conuſance was of all his J'enements 
within his Fee, and the Record did not make Mention of. ſo large a 
Claim, but againſt the Plaintiit the Tenant was by Bailiff, but not a- 
gainſt the Bailiff of the Franchiſe; and they were ad journed into Bank, 
and there he ſhewed Charter, and had the Conulance. Br. Coau- 
ſance, pl. 43. cites 28 Aſſ. 13 
2. Where a Man brings Alliſe of Land, Part in a Franchiſe, and Pari 
out, the Writ thall abare, per Cur. Br. 'Conuſans, Pl: 23. Cites 30 E. 
3.31. 
N Upon Failure of Right in a F ranchiſe, and a Ke ſued, che 
Court of the Franchiſe ſhall never after wards have Conuſance of that 
Plea. Jenk. 34. pl. 66. cites 11 H. 4. 2). Fitzh. Conuſance 88. 
4. Where the ſuperior Court is ſeiſed of rhe Plea, Conuſance is not 
armrable, Jenk. 34. pl. 66. 


5. Nor is ix grantable of a Plea out of the Cunnty-Coart ; for this court 
cannot award a Reſummons. Jenk. 34. pl. 66. 
6. It che King grants Copnitionem Placitorum extra 3 7 to 5 
5. NM. and his Heirs, and dies; there the Grant is void, becauſe he dis 
not ſay Extra Curiam ſuam & Hæred' ſuorum, hut there by Confirmation of 
the new King will ſerve ; But Brook ſays, Quere ; For Mirum, where 
the Grant is void before by the 8 of the King who granted. Br, a 
Conuſance, pl. 63. cites 2 H. J. 1 
28. b. lenk. 5. Grant of Conuſance of Pleas '®before 83 of Memory ſhall not be 
84 pl. 66. allowed at this Day, if it has not been allowed betorc in Eyre. Br. Co- 
nuſance, pl. 65. cites 21 H. 3. 2 g 
8. And if it be granted in B. and C. and has been allzwed in B. and 


not in C. it ſhall not be allowed in C. now, though the Grant be intire; 
N Nots. Ibid. 


9. Though 


17 f : f 


Ely's Caſe. 


(N. 4) Allowed. How. And to what Court. And 


ſame Bounds. C. brings a Præcipe * reddat againſt D. for Land with- 
C 


ol rhe Patentees. This Controverſy between the Patentees ſhall not be 
tried in this Caſe, becauſe of the Delay of the Demandant, which ſuch 
Trial would occaſion; But by all the Counſel, the Conuſance in this 


 faid Patentees ſtall be tried in another Action between them, Jenk. 19. pl. 


perior Court may proceed; By all the Counſel. Jenk. 31. pl. 61. cites 


only. Br. Conuſance, pl. 64. citcs 40 E. 3. 11. and 21 E. 3. 45. accord- 


hi, Chamber. Sid. 103. Biſhop of Ely's Cale. 


2 
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9. Though the Plaintiff and Defendant are both Inhabitants within tbe 
inferior Furiſdiction, yer in all Tran/itory Acticus it is in the Plaintiff *s 
Eletticn to ſuppoſe or lay it where he will, as well out of the Juriſ- 
diction as within it. Sid. 103. Hill. 14 & 15 Car. 2. B. R. Biſhop of 


+. 3. + r — —j—ð to n CTC 


10. Conuſance is not to be allowed in any Caſe; if it appears that by 


allowing it there would be a Failure of Fuftice; As when they cannct try 


zhe Cauſe becauſe ir is Hoca“; Bur if this do not appear at the firſt, the 4 


Cauſe thall be adjourned thither, and upon an erroneous and irregular | 


Proceeding, a Reſammons lieth; Per Hale Ch. B. Hard. 5oy, Paſch. | ] 
21 Car. 2. in the Exchequer, in Caſe of Caſtle v. Litchfield, | 


2 <a 0 
— 


5 
—— COS 


the Effect thereof. 


t. HE King grants Conuſance io A. of Pleas ariſing within certain | 
Bounds; the King grants to B. the like Connſance within the y 


in thoſe Bounds ; both A. and B. claim Conuſance; The Demandant and 
Tenaut agree to the Conuſance, bur the Tenant did not join with either 


Caſe ſhall be granted to him who firſt demanded it, and the Right of the 


36. cites 20 E. 3. Fitzh. Conuſance, 46. | | 

2. Upon Conuſance granted, the Original fhall not be removed out of 
the ſuperior Court, nor thall the Record, but only a Tranſcript, ſo that upon 
a Reſummons, upon a Failure of Juſtice in the inferior Courts, the ſu- 


$26 Af. 4 | 1 | 
3. At the Ni Prius of Tenements in W. the Bailiſſs of W. ſaid, that 
the King by Charter, which they thewed, had granted that no Inqueſt 
ſhould be taken of Land in M. but within the ſame Vill, and prayed that 
they ſhould not take the Inqueſt contrary to the Charter. Stouff. ſaid, 
this ought to have been claimed in Bank; For we have no Warrants in the 
Writ of Niti Prius to go to W. to take it, but to N. by which they 
took the Inqueſt. Br. Conuſance, pl. 44. cites 29 Aſſ. 13, 5 
4. In Præcipe quod reddat, the Tenant made Attorney, and after Conu- 
ſance of Plea is granted, there the Attorney ſhall remain of Record in the 
Franchiſe, and thall be eſſoined there, and nor the Tenant ; and fo ſee 
that the intire Record is ſent to the Franchiſe, and not the Original 


ingly. But contra of that which is in the Franchiſe, and removed into 
Bank. 15 3 ER 25. 1 
5. Note, by all the Juſtices, that Conuſance of Pleas, or other Thing 
once allowed, ſhall bind the King till reverſed. Br. Conuſance, pl. 54. 
eiten % .. GE . — _ | 
6. Conuſance may be demanded by Attorney; Per Curiam. Br. Conu- The De- | | 


4 . | mand by an | [ 
fans, pl. 51. cites 9 H. J. 10. e f = 


pot good it he has not a J/arrant of Attorney in Latin, for W arrant of Attorney in Engliſh is not al- | 43 
lowable in ſuch Caſe. Sig. 103. Hill. 14 K 15 Cr. 2. B. R. Biſhop of Ely's Caſe. _ 5 —.—.—.— = 
And the Attorney muſt have his Warrant in Court, and it is not ſufficient for him to ſay that it is in 1 


Co- | 


o Conuſance of Pleas. 


. — 4 at. 1 * 328 


— ook 3 


Conuſance of Pleas cannot be pleaded by a Defendant, but muſt be demanded by the Lord of the 
Franchiſe, his Bailiff, or Attorney; Per Holt Ch, J. 12 Mod. 666. Hill. 13 W. z. in Caſe of Tay. 


lor v. Reignolds. 


16H. 5.16. J. A Charter by which Conuſance was demanded bore Teſte in the Time 
* pl. He of William the Conqueror, before Time of Memory, and though it had 
H. 7. 8 p. been allowed in C. B. yet becauſe it had not been allowed in Eyre, it was 
as to its be- diſallowed. Br. Conuſans, pl. 5 1. cites 9 H. . 10. (2. a. at the End 
ing allowed of pl. 6. the Abbot of Battle's Caſe.] a . 

in C. B. and LG > LE, 

not in B,. R. per Huſſey, 


ond Ne, g. No Court can demand Conuſance unleſs it be of Record, becauſe all 
Abr. 560. Courts of Record are the King's, though another may have the Pro- 


4 Vet fits of them. Co. Litr. 117. b. So that although the Cauſe goes out of 


and cites the King's Courts at Weſtminſter, yet it goes to another of the King's 
ſame Caſes. Courts, to which he has granted the Privilege of determining the Cauſes 
ariſing within a limited Juriſdiction; but it is below the Dignity of 
the King's Courts to part with any Cauſe to another's Court, ſuch 
as the County-Court &c. Gilb, Hift. of C. B. 155. and cites 
2 Inſt, 140. | 
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